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A. INTRODUCTION 

Errol Samuelson, the Chief Strategy Officer of Move, Inc., 

(''Move''), had access to a multitude of trade secrets and confidential 

business strategies of Move and the National Association of Realtors 

("NAR"). He conspired with Move's major competitor, Zillow, Inc. 

("Zillow") for months, in breach of his fiduciary duty to Move, to leave 

Move and utilize his insider knowledge of confidential business strategies 

and trade secrets to benefit Zillow. As he left Move, Mr. Samuelson 

harvested even more infonnation and destroyed evidence of his unlawful 

conduct. The trial court, after careful examination of vohnninous and 

detailed records, and hearing oral argument, found Mr. Samuelson's 

actions very troubling. The trial court took actions common in trade secret 

litigation, entering a protective order and a time-limited preliminary 

injunction against Samuelson's disclosure of those secrets. Both orders 

designated certain documents "attorney eyes only" ("ABO"). 

These interim measures were taken to maintain the status quo until 

the impending trial on the merits and to prevent SamuelsonlZillow from 

exploiting Samuelson's knowledge of Move's trade secrets in the interim. 

They are specifically authorized by RCW 19.108.050, a statute 

SamuelsoniZillow do not even cite. 
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Rather than address the trial court's extensive findings in its 

preliminary injunction of Samuelson's dishonorable treatment of his 

former employer, and his entirely suspicious conduct evidencing his intent 

to disclose and utilize Move's trade secrets, SamuelsoniZillow try to 

sanitize Samuelson's misconduct by spinning only portions of the 

evidence to hide the truth of the matter. 

Simply put, the trial court had ample evidence of Samuelson's bad 

faith conduct and his willingness to use trade secret information for 

Zillow's benefit and to the detriment ofNAR and Move. The trial court 

acted well within its discretion based on trade secrets statutory and 

decisional authority in entering its preliminary injunction to preserve the 

status quo until trial, and to deter Samuelson from further attempts at 

exploiting Move's trade secrets. This Court should affirm the trial court's 

preliminary injunction. 

B. STATEMENT OF THE CASEI 

(1) Samuelson's Access to Sensitive, Confidential Information 
at Move and His Confidentiality Agreement 

Move, Inc. is a publicly traded online real estate company; its co-

plaintiff, the National Association of Realtors ("NARj, is a nationwide 

1 Samuelson/Zillow's statement of the case is argumen1ative and omits critical 
facts from the record and the trial court's findings. It does not comply with RAP 
lO.3(a){5). 
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trade association for real estate professionals. CP 1652 (verity). Move's 

primary competitor in the online real estate industry is Zillow, Inc., 

another publicly traded corporation. ld. (verity). 

During his twelve years of employment at Move, Samuelson 

headed Move's most important business units. ld. (verity). mtimately, 

Samuelson became the "Chief Strategy Officer" for Move. ld. (verity). 

Samuelson created and had access to all of Move's most important 

business and strategic infonnation. CP 1653 (verity). Samuelson had 

numerous strategy sessions with Move and NAR top executives, in which 

they discussed approaches to various strategies they thought Zillow might 

launch, as well as other strategies for Move to remain competitive. ld. 

(verity). Samuelson was also the primary contact for Move's close 

relationship with NAR. ld. (verity). In that capacity, he learned 

substantial secrets about NAR's business initiatives and strategies. ld. 

(verity). He also negotiated confidential agreements between NAR and 

Move, which influence Move's competitive actions and strategies. CP 32-

34. Samuelson's experience with NAR made him privy to non-public 

written and unwritten agreements and joint strategies between Move and 

NAR and between related entities. CP 1653 (verity). Much of that 

material constitutes trade secret information belonging to Move. ld. 

(verity). In the words of one Move executive, Samuelson ''had access to 
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every possible piece of insider information that any company could ever 

have." CP 1404. 

The following specific matters constitute Move undisputed trade 

secrets to which Samuelson was privy, and all are verities on appeal: 

Move'slNAR's goals, reasons and strategies to compete with Zillow with 

regard to , secret merger discussions and strategies, 

including the identity of the merger partner and the terms; Move's reasons 

for non-public data about Move's 

finances, goals, plans and strategies and the performance of all aspects of 

their business; Move's strategic analysis of a business opportunity to 

purchase Point2 Syndication from Yardi; plans and ~';~j~iij.iii'\%:i~'jy'!~ ~~1!)~ 

; and Move's strategic 

analysis of a business opportunity to partner with a new business that has 

not yet been created. CP 1654-75 (verities). All of these trade secrets 

derive independent economic value for MovelNAR from the fact that they 

are not known or readily ascertainable by competitors. CP 1656 (verity). 

Move made reasonable effort to maintain the secrecy of these valuable 

trade secrets. Id. (verity). 

Because of Samuelson's high-level access to Move's and NAR's 

most sensitive strategic trade secrets, he agreed to maintain the 

confidentiality of those secrets by certifying every quarter that he had read 
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and was in compliance with Move's Code of Conduct and Business 

Ethics. CP 1656 (verity), 100-102.2 The Code instructs all employees to 

keep proprietary and confidential information secret both during and after 

their employment at Move: 

As an employee, you will have access to proprietary and 
confidential information concerning the Company's 
business and the business of the Company's clients and 
suppliers. You are required to keep such information 
confidential dming yoW' employment as well as thereafter, 
and not to use, disclose or communicate that confidential 
information other than in your role as an employee. 

CP 70. The Code explains that unauthorized disclosure of internal 

information could violate the law and seriously damage Move. Id. 

(2) 

. Zillow Secretly Negotiates With 
Samuelson to Employ Him Even as Samuelson Continues 
to Access High-Level Trade Secrets 

~~g~~ Id. (verity). Toward the end of 2013, Samuelson and Zillow 

secretly renewed previous discussions they had about Samuelson leaving 

Move for Zillow. CP 1657 (verity). Samuelson was secretly negotiating 

2 Samue1sonlZillow state in passing that they were unable to find a signed copy 
of Move's confidentiality agreement, but are careful to avoid saying he did not have a 
duty to maintain the confidentiality of Move' 8 trade secrets. 
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with Zillow for a generous compensation package, which included a 

$345,000 salary, $350,000 annual bonus, a $350,000 "signing bonus," and 

restricted stock units worth over $5,000,000. CP 1973. Samuelson 

believed that he had a "deal" with Zillow's CEO no later than February 

19,2014. Id. 

Samuelson consulted with an employment litigation attorney on 

February 19, and 25, 2014. Id. (verity). On February 28, 2014, 

Samuelson raised with Zillow the possibility that he might disclose 

Move's information to Zillow. Id. (verity). Zillow allayed his concerns 

by indemnifying him in the event he told Zillow any or all of Move's trade 

secrets. Id. (verity). Zillow also agreed to pay Samuelson one year's 

salary and bonus (about $700,000) ifhe was terminated. CP 1977. 

During the same time in which Samuelson was negotiating 

employment with Move's primary competitor, Samuelson continued to 

work for Move and access even more trade secrets. From late 2013 to 

March 2014, Move was finalizing its Annual Operating Pl~ budget and 

strategic business plans for the year. Samuelson participated in that 

process in meetings and was provided the related documents.3 cp 1070-

72. 

3 APP 340 (Berkowitz Dec. , 26); APP 353-355 (Berkowitz sealed Dec., 16(a)-
(t) . 
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Samuelson disclosed Move's trade secret information even while 

still employed at Move. CP 1659 (verity). He also made a 

misrepresentation while negotiating a deal on Move's behalf. Id. That 

misrepresentation caused the deal to fail. CP 1660 (verity). 

(3) Samuelson's Abrypt De,parture and Mishandling of Move's 
Technology and Electronically Stored Information 

Two days before he resigned from Move, ''using deception," 

Samuelson improperly used Move's business license and caused Move 

employees to transfer his Move-issued phone line to his personal 

possession. CP 1657 (verity). He also erased the memory from his Move-

issued tablet and phone, and took steps to erase data from his Move-issued 

computer. Id. (verity). He retained one of Move's computers, a Dell 

laptop, claiming it had personal infonnation on it Id. (verity).4 

Samuelson utilized a subordinate's computer, and transferred a 

slew of highly confidential infonnation on to that computer. CP 163-64, 

182, 1658. The subordinate was not someone who should have been in 

possession of this secret infonnation. Id. He took Move infonnation on a 

4 SamuelsonfZillow appear to be challenging this finding in their brief at 21, but 
they do not challenge the facts of what occurred. They only challenge the finding of any 
inference that Samuelson's actions were inappropriate. Br. of Appellants Bt2l. 
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USB drive. CP 1035. Samuelson "copied" "address book/contact 

information" from Move and took it with him to Zillow. CP 1658, 1035. 

Samuelson then attempted to erase or delete various files and media He 

took devices to a third party vendor, without safeguarding Move's 

electronically stored information. CP 1658 (verity). Samuelson's 

disregard for Move's information violated instructions that Samuelson 

received from Zillow's in-house counsel. CP 1980.s 

In the days before his departure from Move, even though he knew 

he was leaving to work for Move's chief competitor, Samuelson continued 

to initiate communications that resulted in his acquiring even more trade 

secret information. CP 1657-78 (verity). On the afternoon of March 4, 

approximately 18 hours before he resigned, he rekindled a previous secret 

strategic discussion with NAR. CP 1658 (verity). Because he did not 

disclose his intention to resign, NAR executives entrusted him with 

additional trade secret infonnation. ld. (verity). 

At 9:00 a.m. on March 5, 2014, Samuelson telephoned. Move's 

head of Human Resources and stated he was resigning, effective 

immediately. CP 46. Thirty minutes later, Samuelson commenced 

employment as Zillow's Chief Industry Development Officer. CP 47. 

S The trial court drew ''negative inferences from [Samuelson's] handling of 
electronic information prior to and after his resignation," particularly because Samuelson 
had consulted with an employment attorney immediately beforehand. CP 1657 (verity). 
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Zillow stated that it had hired Samuelson for his "insights." CP 1659 

(verity), Both immediately before and right after Samuelson's change of 

allegiance, Zillow made statements about Move that implied it had new 

information about Move's business. CP 1660 (verity). On March 3,2014, 

Move's CFO Rachel Glaser told Samuelson about 

The next day, Zillow's CEO made the bold claim that Zillow is more 

valuable to ListHub than ListHub is to Zillow. This was a stark change in 

direction for Zillow; it had discussed its relationship with ListHub on 

other occasions but never before suggested it was in a position of power in 

that relationship. CP 173. Then, on March 10,2014, a ~~;~"/fojSfl,;,cli~~.i';;i0",~~;i\-; 

repeated some information he said he had heard 

about one of Move's primary business-to-business products. CP 1209-10. 

The information he repeated had never been discussed publicly by Move. 

The .... . " .... ,""'", ... also revealed he had spoken with members of the Zillow 

then sought , access to all of that competitor's trade 

secrets by lming away its chief strategist Samuelson, who knew or had 

access to every confidential trade secret his employer owned, engaged in 

long-tenn secret negotiations with his employer's direct competitor for a 
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lucrative and risk-free contract, to work for that competitor in a similar 

role, and continued to work and gather trade secrets long after he knew he 

was going to change loyalties. Because he and Zillow knew he possessed 

trade secrets, Zillow agreed to indemnify him for any legal action resulting 

from his wrongdoing. On the eve of his departure, he sw-reptitiously 

copied massive quantities of Move's electronic data, and even kept 

possession of Move-issued electronic devices. Then, after legal action 

began, Zillow and Samuelson continued to show disregard for Move's 

trade secrets, and Samuelson made deceptive statements to the trial court. 

(4) Procedural History and the Trial Court's Findings 
Re~arding Trade Secrets and Samuelson's Conduct 

Move and NAR filed a complaint for violations of the UnifOml 

Trade Secrets Act, chapter 19.108 RCW, ("UTSA") on March 17, 2014. 

CP 1-16. Ten days later, Move moved for entry of a two-tiered protective 

order. CP 221.6 One tier would be used for "confidential" information 

and a second, higher tier would restrict information to attorneys only. 

Zillow agreed with the concept of a protective order, and agreed with a 

two-tiered order, but proposed its own form. CP 244-62. 

Samuelson did not oppose the motion or file any pleading 

concerning the form of the proposed protective order. On April 4, the trial 

6 Move also moved for a preliminary injunction on March 27, but that first 
motion was denied. CP 229. 
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cowt entered the protective order presented by Zillow with input from 

Plaintiffs' counsel; the Protective Order includes the right to identify 

certain material as Attorneys Eyes Only ("AEO"). CP 342-52. 

Having failed to file any opposition to Move's motion or Zillow's 

agreed order, two weeks later, Samuelson moved the court to modify the 

protective order. CP 390. The trial court denied the motion on April 24, 

2014 and Samuelson did not seek review of that decision by this Court. 

CP 438. 

In May 2014, Move moved for a preliminary injunction. CP 2309-

18. In doing so, they moved the court to seal some evidence and parts of 

the motion, citing the protective order and RCW 19.108.050. Samuelson 

again moved the court to remove the ABO designations from both 

evidence and the motion. CP 459-62. The court entered a detailed order 

granting Samuelson some relief. CP 651-53. It specified, by page and 

line number, the material that would continue to be designated AEO. Id. 

As a result of the trial court's order, from which Samuelson did not seek 

review by this Court, Samuelson saw lightly redacted versions of three 

declarations, along with. twenty-five other declarations that had no 

redactions.7 No protective order entered in this case was categorical, and 

7 Krisban CP 199-205; Brummer (1-3) CP 45-70,419-25,444-56; Green CP 
181-83; Hernandez CP 195·98; Lovejoy (1-5) CP 206-10,440-43,680-89,694-710,801-
04; Hanauer CP 189-94; Mann CP 211-15; El-Khoury (1-3) CP 167-71,383-86,1231-35; 
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Samuelson had access to a great deal of MoveINAR.'s evidence in support 

of the preliminary injunction. The redactions of declarations and of the 

proposed injunction were specific and limited down to a word-by-word 

level. See, e.g., CP 651-53,685-86. 

Samuelson and Zillow's litigation conduct called into question 

their credibility and reliability. For example, when opposing injunctive 

relief, Samuelson testified that an injunction would be financially 

crippling to him and his family. CP 912-18. But Samuelson omitted 

material details that demonstrated he was not being accurate in his 

statements. CP 1660 (verity), 167-71,383-86. The trial court concluded 

that Samuelson's testimony about his finances was misleading, calling his 

credibility into question. CP 1660. (verity). 

Some of Samuelson's publicly filed statements in the litigation 

demonstrated a continued lack of concern for Move's trade secrets. Id. 

(verity). Zillow similarly disclosed trade secret infonnation in a brief it 

filed in open court. Despite the Court's string of orders sealing documents 

and the painstaking care Move and NAR took to protect trade secret 

information in correspondence with defendants and in their submission to 

Smith CP 216-20; Glaser CP 172-75; Goldberg CP 176-80; Greenspan CP 184-88; Cree 
CP 162-66; Berkowitz CP 31-44; Stenhouse (1-3) CP 921-1022,1253-1359,1641-48. 
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the Court, Zillow filed in open court ~.' . . ' .. ' ' , '~, ~; _i:. 
~lf'..m{r~ that exposed Move and NAR trade secret information _.1~$ 

CP 1380-90, 1986. Move and NAR 

scrambled that day to obtain an order sealing Zillow's ~ but 

it was already too late. CP 743-47, 1986. Move received an email 

who said she had retrieved 

Zillow's brief from the Court's electronic system and had questions about 

a previously undisclosed business initiative of Move that she had read 

about in Zillow's brief. CP 2007-15. 

The trial court granted Move's motion for a preliminary injunction. 

Because the proposed findings, conclusions, and injunction contained 

detailed material designated as ABO under the protective order, the trial 

court sealed portions of the proposed form of injunction. CP 763-69. 

Samuelson again moved for relief from the AEO provisions of the 

protective order. CP 459,750. On June 30, 2014, the trial court denied 

Samuelson's motion as to the proposed findings and conclusions, but 

granted it as to the final findings and conclusions. CP 761-62. Samuelson 

did not seek reconsideration or review. 

On June 30, 2014, the trial court entered its detailed preliminary 

injunction with extensive findings of fact and conclusions of law, with 

footnotes to the evidentiary record. CP 1650-786. The trial court 
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concluded that MoveINAR have a substantial likelihood of success on 

their claims. CP 1660 (verity). The court concluded that Samuelson 

misappropriated and threatened misappropriate of MoveINAR's trade 

secret information. CP 1660-81 (verity). It concluded they had a right to 

injunctive relief under RCW 19.108.020(1) and/or RCW 7.40.020. [d. 

(verity). The trial court concluded that MoveINAR will suffer "actual and 

substantial injury, and will suffer irreparable hann" without the injunction. 

[d. (verity). It concluded that the balance of equities favored protecting 

MoveINAR's trade secrets. Id. (verity). It concluded that 

SamuelsoniZillow's objections to MoveINAR's evidence went to its 

weight, not its admissibility. [d. (verity). 

Having viewed the unredacted findings and conclusions, Zillow 

and Samuelson both moved for reconsideratio~ and introduced new 

evidence. CP 1669-81, 1732-45. Samuelson moved again for relief from 

the AEO designations in the protective order, and was again denied. CP 

866-67,2582-83. After seeking and receiving a response from Move and 

a reply from both movants, with more additional evidence, the court 

denied reconsideration of the preliminary injunction. CP 887-88. Both 

movants then sought discretionary review of the ooures preliminary 

injunction, which a Commissioner of this Court granted. CP 890,2089. 

C. ARGUMENT 
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(1) Standard of Review 

The standard of review for grant or denial of a preliminary 

injunction is abuse of discretion. Washington Fed'n of State Employees, 

Council 28 v. State, 99 Wn.2d 878, 887, 665 P.2d 1337 (1983); 'Miller v. 

Campbell, 137 Wn. App. 762, 769, 155 P.3d 154 (2007). The duration 

and scope of an injunction are decided on the facts of each case at the trial 

court's discretion. Boeing Co. v. Sierracin Corp., 108 Wn.2d 38, 63, 738 

P.2d 665 (1987); Brown v. Voss, 105 Wn.2d 366, 372, 715 P.2d 514 

(1986). The trial court's decision exercising that discretion will be upheld 

unless it is based upon untenable grounds, or is manifestly unreasonable, 

or is arbitrary. Washington Fed'n of State Employees, Council 28 v. 

State, 99 Wn.2d 878, 887, 665 P.2d 1337 (1983); State ex rei. Carroll v. 

Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971); King v. Riveland, 125 

Wn.2d 500,515,886 P.2d 160 (1994). 

This Court reviews challenged findings of fact for substantial 

evidence, and detennine whether the findings support the conclusions of 

law.8 State v. Garvin, 166 Wn.2d 242, 249, 207 P.3d 1266 (2009). 

"Evidence is substantial when it is enough. to persuade a fair-minded 

8 Conclusions of law are reviewed de novo. State v. Ortega, 177 Wn.2d 116, 
122,297 P.3d 57 (2013). 
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person of the truth of the stated premise. Id. The challenging party must 

demonstrate ''why specific findings of the trial court are not supported by 

the evidence and [must] cite to the record to support that argument." In re 

Estate of Lint. 135 Wn.2d 518, 532, 957 P.2d 755 (1998) (emphasis 

added); In re Estate of Palmer, 145 Wn. App. 249,264--65,187 P.3d 758 

(2008).9 

Unchallenged findings of fact are verities that are binding on 

appeal. Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 808, 

828 P.2d 549 (1992) The scope of Ii given appeal is determined by the 

notice of appeal, the assignments of error, and the substantive 

argumentation of the parties. Clark Cnty. v. W. Washington Growth 

Mgmt. Hearings Review Bd., 177 Wn.2d 136, 144, 298 P.3d 704 (2013). 

Neither parties nor courts are obligated to guess at which findings they 

deem to be unsupported to guess at which findings they deem to be 

unsupported. See In re Marriage of Stern, 57 Wn. App. 707, 710, 789 

P.2d 807, review denied. 115 Wn.2d 1013 (1990). 

(2) Background on the UTSA. Preliminary Injunctions, and 
Misappropriation of Trade Secrets 

9 SamuelsonlZiUow aver that this Court's review should be ''particularly 
searchi1ll$" and that heightened scrutiny is required because Move drafted the findings 
and conc1usioDS. Br. of Appellants at 17 n.l. However, SamuelsonlZillow rely on 
federal cases for this proposition. In Washington, there is no heightened scrutiny of 
findings drafted by a party. It is a routine matter for trial courts to ask the prevailing 
party to prepare findings and conclusions for the court's review and approval. See, e.g., 
MacKay v. Mac.Kay, 55 Wn.2d 344, 347, 347 P.2d lO62, 1064 (1959); WESCO 
Distributwn, Inc. v. M.A. Mortenson Co., 88 Wn. App. 712, 716, 946 P.2d 413 (1997). 
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Disclosure of trade secrets is an irreversible act that, once done, 

cannot be undone. The purpose of the preliminary injunction is to 

maintain the status quo until factual disputes are resolved. State ex rei. 

Pay Less Drug Stores v. Sutton, 2 Wn.2d 523,98 P.2d 680 (1940). 

A key purpose of trade secrets laws is to maintain and promote 

standards of commercial ethics and fair dealing in protecting those secrets. 

Boeing, 108 Wn.2d at 58, 738 P.2d 665 (citing Kewanee Oil Co. v. Bicron 

Corp., 416 U.S. 470, 481-82, 94 S. Ct. 1879, 40 L.Ed.2d 315 (1974». 

The UTSA was adopted in Washington in 1981 to codify the common law 

and provides a cause of action for misappropriation of trade secrets. 

Boeing Co. v. Sierracin Corp .• 108 Wn.2d 38, 46, 738 P.2d 665 (l987); 

Machen, Inc. v. Aircraft Design, Inc., 65 Wn. App. 319,324,828 P.2d 73 

(1992); Ed Nowogroski Ins .• Inc. v. Rucker, 137 Wn.2d 427, 438, 971 P.2d 

936 (1999); MAl SY8. Corp. v. Peak Computer. Inc., 991 F.2d 511, 520 

(9th Cir. 1993). 

The UTSA defines a ''trade secret" as "infonnation" that: 

(a) Derives independent economic value, actual or 
potential, from not being generally known to, and not being 
readily ascertainable by proper means by, other persons 
who can obtain economic value from its disclosure or use; 
and 

(b) Is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy. 
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RCW 19.108.010(4). Information has "independent economic value" 

under the UTSA not simply because it might be used to harm a competitor 

if known, but because it takes effort and expense to generate the 

infonnation. Ed Nogrows/ci, 137 Wn.2d at 438, citing Gale R. Peterson, 

Recent Developments in Trade Secret Law in an Information Age, in 

patents, Copyrights, Trademarks & Literary Property (pLI Handbook 

Series No. 04--4042, Feb. 1998). 

Because the continued use of trade secrets can cause ongoing hann 

to the owner, see 3M v. Pribyl, 259 F.3d 587, 607 (7th Cir. 2001), the 

UTSA authorizes pennanent and preliminary injunctions against 

disclosure of trade secrets cases as primary remedy. RCW 19.108.020. 

Injunctions are not unusual in trade secrets cases, under the UTSA they 

are "the standard remedy for misappropriation of a trade secret." Malla 

Pollack, Litigating Misappropriation of Trade Secret, 127 Am. Jur. Trials 

283 (2012); RCW 19.108.020-.030. 

In fact, the UTSA requires a trial court to protect alleged trade 

secrets dming litigation by issuing various kinds of orders, including 

orders preventing persons from disclosing trade secrets: 

In an action under this chapter, a court shall preserve the 
secrecy of an alleged trade secret by reasonable means, 
which may include ... ordering any person involved in the 
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litigation not to disclose an alleged trade secret without 
prior court approval. 

RCW 19.108.050. Preliminary injunctions are designed to preserve the 

status quo until the trial court has the opportunity to assess the plaintiff's 

claims and resolve disputed factual issues. State ex rei. Pay Less Drug 

Stores v. Sutton, 2 Wn.2d 523, 98 P.2d 680 (1 940}. In a trade secrets case, 

preliminary injunctions are critical because once secret information is 

disclosed, the hann from that disclosure cannot be reversed. See Lemelson 

v. Carolina Enters., Inc., 541 F.Supp. 645 (S.D.N.Y. 1982); M & T 

Chems., Inc. v. Int'l Bus. Machs. Corp., 403 F.Supp. 1145 (S.D.N.Y. 

1975) (general disclosure of a trade secret "totally destroys" any value it 

may have), aff'd 542 F.2d 1165 (2d Cir. 1976). 

An employment relationship imposes a duty on clUTent and fonner 

employees not to use or disclose the employer's trade secrets. Ed 

Nogrowsld, 137 Wn.2d at 439. An employer does not need to obtain an 

express nonooCOmpete or confidentiality agreement in order to have the 

right to trade secret protection. By-Buk Co. v. Printed Cellophane Tape 

Co., 163 Cal. App. 2d 157, 163, 329 P.2d 147, 151 (1958) (cited with 

approval in Ed Nogrowsla). 

Under the UTSA, the new employer of a person who possesses 

another employer's trade secrets can be vicariously liable for the unlawful 
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conduct of that employee. Thola v. Henschell, 140 Wn. App. 70, 76, 164 

P.3d 524 (2007). Common law principles of agency and vicarious liability 

are not preempted by the UTSA. Id. at 81. 

A preliminary injunction against disclosure of trade secrets is 

warranted when there is actual or threatened misappropriation of trade 

secrets. "Misappropriation means: Acquisition of a trade secret of another 

by a person who knows or has reason to know that the trade secret was 

acquired by improper means." RCW 19.108.010(2)(a). The Trade Secrets 

Act has a nonexclusive definition of "improper means, which includes 

theft, bribery, misrepresentation, breach or inducement of a breach of a 

duty to maintain secrecy, or espionage through electronic or other means. 

RCW 19.108.010(2)(a). "Misappropriation" includes the disclosure or use 

of a trade secret of another without express or implied consent by a person 

who knew or had reason to know his or her knowledge of the trade secret 

was acquired under circumstances giving rise to a duty to maintain its 

secrecy or limit its use. RCW 19.108.010(2); Ed Nowogroski, 137 Wn.2d 

at 439. 

One example of actual misappropriation of information is copying 

it without permission. In one case, the defendant copied computer files 

"without authority" before he resigned, then deleted files from the server. 

That was "a theft, and therefore -a misappropriation." Bond v. Po/ycycle, 
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Inc., 127 Md. 365, 732 A.2d 970, 977 (Md. Ct. App. 1998). In another, 

the defendant transferred trade secret infonnation from a company laptop 

to a CD, ostensibly ''to retain personal files, such as wedding 

photographs." LeJeune v. Coin Acceptors, Inc., 381 Md. 288, 849 A.2d 

451,466 (Md. Ct. App. 2003). The Maryland Court of Appeals concluded 

that the defendant "acquired Coineo' s trade secrets by improper means" 

and enjoined the disclosure of trade secrets. Id. at 467. 

Threatened misappropriation exists when the court can infer from a 

defendant's words or conduct that the defendant will likely misuse trade 

secrets. See Edifecs, Inc. v. TIBCO Software, 756 F.Supp.2d 1313, 1319 

(W.n. Wash. 2010). Such conduct can include: rapidly accessing 

documents before resigning, failing to promptly disclose a similar job with 

a competitor, or stating an intention to develop a different method to 

accomplish the same result reached by the trade secret method. Xantrex 

Tech., 2008 U.S. Dist. Lexis 41206 "'52, 2008 WL 2185882 (D. Colo. 

2008); Bimbo Bakeries USA, Inc. v. Botticella, 613 F.3d 102, 118 (3rd Cir. 

2010); Technical Indus. v. Banks, 419 F.Supp.2d 903, 913 (W.D. La. 

2006). 

(3) Substantial Evidence and Unchallenged Findings of 
Fact Support the Conclusion that There Was Actual 
and Threatened Misappropriation of Trade Secrets 
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SamuelsoniZillow argue that the trial court abused its discretion in 

finding that there was any actual or threatened misappropriation of trade 

secrets. Br. of Appellants at 14-22.'0 They argue that certain 

circumstantial and direct evidence of Samuelson's deceit is merely 

speculative. Id. at 17-22. Because SamuelsoniZillow did not assign error 

to the trial court's findings of fact in compliance with RAP 10.3(g), and do 

not even refer to specific findings of fact by number in the body of their 

argument, Move is forced to guess which findings of fact are at issue. 

Nevertheless, SamuelsonlZillow's brief offers no grounds for this 

Court to conclude that the trial court abused its discretion in finding 

misappropriation and threatened misappropriation. The multitude of 

unchallenged findings of fact are more than sufficient to support the 

injunctio~ and the challenged findings, insofar as they can be gleaned, are 

all supported by substantial evidence. 

10 SamuelsonlZillow begin their argument with a puzzling di8CUSsion of the 
"inevitable disclosure" doctrine in trade secrets law. Br. of Appellants at 14-17. This 
doctrine, adopted in many other jurisdictions, allows courts in trade secrets cases to 
enjoin a defendant enJireIy from working at a competitor, on the theory that it would be 
impossible for the defendant to work for that competitor in any capacity without 
disclosing trade secretB. Moore v. Commercial A.ircraft Interiors, LLC, 168 Wn. App. 
502,512,278 P.3d 197,201 (2012). 

SamuelsonlZillow's argument is puzzling because, as they admit in their brief at 
17-18, the 1rial court did not employ the inevitable disclosure doctrine in this case. It 
appears that this argument is 8 red hmring to distract this Court from 8 close analysis of 
the evidentiary support underpinning the trial court's order. 
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(a) The Unchallenged Findings Alone Demonstrate that 
the Trial Court Did Not Abuse Its Discretion in 
Finding Misappropriation 

The trial court's many unchallenged findings paint a picture of a 

well-orchestrated plan by Zillow and Samuelson to misappropriate 

MovelNAR's trade secret infonnation for Zillow's use and profit. 

Samuelson had knowledge of massive amounts of trade secret infonnation 

that would be highly valuable to its chief competitor. CP 1653 (verity). 

(verity) 

Zillow then 

Strategy Officer to change allegiance. CP 1657 (verity). In return, 

Samuelson would obtain a lucrative employment package and total 

indemnification from the legal consequences of misappropriating 

MoveINAR's valuable trade secrets. ld. (verities). While negotiating this 

deal in secret over the comse of several months, Samuelson continued to 

seek out and acquire additional trade secret information, both by initiating 

discussions on secret matters and by improperly obtaining or retaining that 

infonnation. CP 1657-78 (verities). 

Samuelson's actions reflected not simply disregard for MovelNAR 

trade secrets, but calculated deception and stealth. ld. (verities). Those 
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deceptive actions continued as he misled the trial court and continued to 

disclose trade secrets even after MoveINAR took swift action to protect 

their rights. CP 1660 (verities). 

In addition to these findings of conduct supporting threatened 

misappropriation, there is also evidence of actual misappropriation. 

Samuelson copied, retained, and erased Move's electronic information. 

CP 1657-78 (verities). He kept possession of a Move-issued laptop even 

after he started working at Zillow. CP 1658 (verity). 

SamuelsonlZillow also do not challenge any of the trial court's 

findings that (1) Move/NAR had a substantial likelihood of success on 

their claims; (2) Samuelson misappropriated and threatened to 

misappropriate Move/NAR's trade secret information; (3) Move/NAR had 

a right to injunctive relief under RCW 19.108.020(1) and/or RCW 

7.40.020; MoveINAR will suffer "actual and substantial injury, and will 

suffer irreparable hann" without an injunction; and (5) the balance of 

equities favored protecting Move!NAR's trade secrets. CP 1660-81 

(verities). 

Given the unchallenged findings, SamuelsoniZillow cannot 

credibly claim that the trial court abused its discretion in concluding that a 

misappropriation of MoveINAR's trade secrets occurred and/or was 

threatened to occur. 
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(b) The Challenged Findings. Insofar as They Can Be 
Identified. Are Supported By Substantial Evidence 

AB far as MoveINAR can discern, SamuelsoniZillow's argument 

regarding the trial court's finding of misappropriation centers around 

seven findings of fact supporting the preliminary injunction: Findings of 

fact 9.a, b, h, i, n, 0, and p. Br. of Appellants at 14-22. Although this 

Court can affirm the trial court's finding of threatened misappropriation 

based upon the unchallenged findings, it can also affirm the challenged 

findings on the grounds that they are supported by substantial evidence. 

Finding of fact 9.a: Ernest Graham and Joe Hanauer described the 

CP 1250, 1361-62.11 Samuelson knew the 

product's capabilities, its importance to Move as a competitive tool, and 

ld. Samuelson's knowledge of these strategic 

11 Move concedes that once a product is launched, its actual launch date is no 
lODger confldential. However, the iIVunction does not restrict Samuelson from discussing 
the date of a completed Jaunch. It enjoins him from discussing the confidential, 
competitive business strategies behind the product, as weD as the strategic reasons why a 
cer1ain launch date was proposed. These strategic discussions have value to Move's 
competitors. 
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plans could benefit Zillow by using Move's trade secrets to develop a 

competing product, or to disrupt Move's product plans. Id. 

Finding of fact 9.b: Joe Hanauer described Move's plans, 

strategies, and planned modifications to its Co-Broke product. CP 1361-

62. He explained that Samuelson's knowledge of the strategic discussions 

behind this upgrade could benefit Zillow competitively in developing or 

improving competing products. Id. Because the product is a business-to

business product, Samuelson's knowledge of secret infonnation could 

benefit Zillow's industry relations strategy, which Samuelson leads in his 

new position with Zillow. Id. 

Finding of fact 9.h: Steven Berkowitz explained that had he 

known Samuelson was leaving, he would never have allowed him access 

to secret strategic information regarding Move's secret proposed 

agreement to partner with and the terms of that agreement. CP 

1070-72. Those plans, strategies, and are significant because they would 

provide competitive information to Zillow about the circumstances under 

which •• ~ is and is not permitted to ~ to Zillow. CP 1204-05. 

If Zillow knows these secret terms, it could exploit them for competitive 

advantage. 

Finding of fact 9.i: Janet Branton described how NAR's 

competitive strategies and plans with respect to ~tftji~i~~~~ll1iik~l~~i~~f~~tF:~~~~i:~g; 
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be used to Zillow's 

advantage. CP 1237-39. The strategy would not be an obvious one to a 

technology company like Zillow, and was the result of NAR's decades

long relationships with, and knowledge of, __ « •• ~, 

presence, it could use NAR's long-cultivated strategic knowledge as a 

short-cut in that competitive process. ld. Also, Zillow could use 

Samuelson's knowledge of realtor.com's plans for 

to compete, or to thwart 

Id. 

Finding of fact 9.n: Robert Goldberg discussed NAR's plans, 

strategies, and reasons for its business decisions regarding 

CP 1213-15. He noted that Samuelson's knowledge could 

r.- .~ 

allow Zillow to "wreak havoc" for NAR by t 

~~~t#l~1 ld. Samuelson also had knowledge of NAR's complicated 

r}r~'iF\1'"i;*':\i" • hi h uld !-~ '11 ab NAR' b . f~"ti¥gf::{*,iil:;: strategIes, weco llllorm Zl ow out s usmess 

methods for not only 
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Finding of fact 9.0: Goldberg also explained NAR's plans to 

partner _ to realtor. com to increase the data and product 

offerings of both. CP 1216. He noted that offering ~ata would 

give realtor. com and Move an advantage over Zillow, because it was a 

type of data that the competition does not use. Id. 

Finding of fact 9.p: Pamela Kabati explained NAR's strategies for 

achieving competitive advantage for realtor.com by 

and content related to N AR's 

CP 1246-47. Samuelson's knowledge of the strategies and tenns of these 

agreements could benefit Zillow because it would allow them to quickly 

between Zillow and realtor. com. Id. 

The trial court's findings of fact, insofar as SamuelsoniZillow 

appear to challenge them, are based upon substantial evidence that could 

persuade a reasonable person. As such, they must be upheld on appeal. 

(4) The Trial Court Also Did Not Abuse Its Discretion In 
Crafting Specific. Targeted Provisions Enjoining 
Samuelson from Disclosing Trade Secrets Based Upon 
Substantial Evidence 

SamuelsoniZillow challenge particular subsections of the 

injunction on four varied grounds: overbreadth, vagueness, lack of 

secrecy, and excessive duration. Br. of Appellants at 37-43. 

Brief of Respondents - 28 



Many of SamuelsonlZillow's arguments pertain to sections of the 

injunction that are already expired and are moot, because they have 

expired and this Court can no longer provide effective relief. See Kuehn v. 

Renton Sch. Disl. No. 403, 103 Wn.2d 594, 597, 694 P.2d 1078, 1080 

(1985). See also, LGS Architects, Inc. v. Concordia Homes 0/ Nev., 434 

F.3d 1150, 1153 (9th Cir. 2006); Brooks v. Ga. State Rd. o/Elections, 59 

F.3d 1114, 1119 (11th Cir. 1995) ("[T]his court has consistently held that 

the appeal of a preliminary injunction is moot where the effective time 

period of the injunction has passed."). The specific moot provisions are 

detailed in the corresponding sections infra. 

The other challenges are to specific, narrowly-tailored provisions 

based upon substantial evidence and/or upon unchallenged findings of fact 

that are verities on appeal. 

(a) The Five Subsections Challenged as Overbroad -
Two of Which Have Now Expired - Are Actually 
Narrow and Based Upon Substantial Evidence 

SamuelsonlZillow aver that five subsections of the preliminary 

injunction are too ''broadly stated" and "have no apparent connection to 

any information that might enjoy trade-secret protection." Br. of 

Appellants at 36-37. They claim that subsections 4(a), 4(g), and 6(h)-(j) 
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fit this category. Id. 13 They point to no evidence supporting their 

assertions, and they do not address Move's evidence cited in conjunction 

with these restrictions. 

Section 4 of the preliminary injunction expired on December 30, 

2014. SamuelsoniZillow's challenge to subsections 4(a) and 4(g) is 

therefore moot. 

Assuming arguendo that a cballenge to Section 4 is not moot, the 

trial court narrowly tailored the provisions in question and did not abuse 

its discretion. The cballenged subsections enjoin Samuelson from using 

his confidential knowledge of Move's upcoming business strategies 

regarding efforts to sell leads or develop or market products that gather 

and sell leads to real estate professionals. CP 1662-83. The declarations 

cited in support of this provision state that Samuelson was privy to Move's 

confidential strategies with respect to lead generation and lead 

t:~·1l1~1i, r.jJ;:1j;: CP 1071, 1209-10. In particular, Samuelson knew the nature 

of the lead ~aVlia_~ Move's Tigerlead business, and 

could use that confidential knowledge if he were allowed to participate in 

13 SamuelsonlZillow begin their argument in this section by questioning 
''many" of the restrictions and citing sub&cction 6 "[f]or example." Br. of Appellants at 
36. However, they only raise argument with respect to these five subsections. Neither 
MovelNAR nor this Court are responS1.ble for guessing at what other subsections they 
find objectionable, as SamuelsonlZillow are required to support their challenges with 
argument and authority. 
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Zillow's own lead generation strategies and efforts. CP 1209-10. This 

evidence demonstrates that SamuelsoniZillow were in a position to exploit 

Samuelson's intimate knowledge of Move's shorHerm confidential 

strategies for competing with Zillow with respect to efforts to gather and 

sell leads. Id. The trial court was well within its discretion to impose a 

modest six-month restriction on Samuelson's ability to use Move's 

confidential trade secrets against it to benefit Zillow. 

Subsections 6(h)-(j) prevent Samuelson from being involved in 

Zillow's efforts regarding obtaining or increasing data feeds, including 

strategies with respect to Listhub. CP 1664. The evidence supporting 

these provisions demonstrates that Zillow hired Samuelson after failing to 

also demonstrates that Samuelson was privy to nwnerous of Move's trade 

SamuelsonlZillow's genem1 allegations that these are ''well-known 

industry strategies," without evidence, do not demonstrate that the trial 

court abused its discretion. Br. of Appellants at 37. The particular 

infonnation Samuelson misappropriated regarding Move's secret 

strategies is what it at issue. The purpose of the preliminary injunction is 
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to prevent Samuelson from violating his confidentiality agreement and 

disclosing Move's secret business strategies to Zillow. Move 

demonstrated the need for these provisions by offering substantial and 

highly specific evidence. The trial court's narrowly-tailored provisions 

are valid. 

(b) The Four Subsections Challenged AB Vague Are 
All Expired. They Are Also Specific. Clear. and 
Supported By Substantial Evidence 

SamuelsonlZillow challenge four subsections of the injunction -

4(c), 4(d), 5(a), and 5(c) - as "impermissibly vague." Br. of Appellants at 

38-39. They apparently ask this Comt to find that these four subsections 

are facially invalid, as they do not cite to any evidence in support of their 

arguments. ld. They also claim that the redacted version of the injunction 

is vague because it does not adequately apprise other Zillow employees of 

what topics they mayor may not raise with Samuelson. ld. at 39. 

There are two threshold problems with SamuelsoniZillow's 

vagueness challenges. First, Sections 4 and 5 of the preliminary 

injunction expired on December 30, 2014. CP 1662-83. 

SamuelsoniZillow's challenge to those subsections is therefore moot. LGS 

Architects, 434 F.3d at 1153. Second, Sections 4 and 5 in the preliminary 

injunction expressly apply only to Samuelson, not to Zillow employees, 

who do not yet possess the trade secrets in question (unless Samuelson is 
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admitting he already violated the law by disclosing them to ZillOW).14 

Whether Zillow employees are privy to the restraints on Samuelson is 

irrelevant to this Court's analysis. Under the injunction, Samuelson is 

responsible for refraining from disclosure of Move's trade secrets. 

Substantively, SamuelsonlZillow's vagueness challenge fails 

because the provisions in question, when effective, were supported by 

substantial evidence and are not an abuse of discretion. A provision in a 

preliminary injunction is vague only if"an enjoined party may unwittingly 

and unintentionally transcend its bounds." Coming Inc. v. PicVue 

Electronics, Ltd., 365 F.3d 156, 158 (2d Cir. 2004). Trial courts must 

endeavor to identify protected secrets and prohibitions with specificity the 

acts sought to be restrained. Id. 

Subsection 4(c) prevented Samuelson from developing contact 

relationship management ("CRM") tools. CP 1663. Samuelson had 

confidential trade secret information regarding Move's CRM tools and 

strategies for improving them. CP 1132, 1170-88. He was prevented for 

six months from using that strategic information in developing Zillow's 

own CRM tools. Subsection 4(d) prevented Samuelson from engaging in 

14 Zillow appears to contend that the preliminary injunction is "vague" unless 
all Zillow employees have access to all of the specific trade secret information listed in 
the injunction, so that they know what trade: secrets they are not allowed to learn from 
Samuelson. Be. of Appellants at 39. This is an absurd proposition that, if adopted, would 
render the entire UTSA moot. 
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purchasing or obtaining leads from third parties. CP 1663. 

SamuelsonlZillow complain that this activity is "central" to Zillow's 

business, but does not explain how this claim - even if supported by 

evidence - renders the provision vague. Br. of Appellants at 38. Because 

SamuelsoniZillow admit that they know what "purchasing and obtaining 

leads" activities are, they cannot argue the provision is vague. 

Subsection 5(c) does not, as SamuelsonlZillow misleadingly 

suggest, prevent Samuelson from generally discussing industry relations 

strategy. Br. of Appellants at 38. It prevents him from discussions of 

"Move's, budget, advertising spend, or industry relations strategy." CP 

1663 (emphasis added). This is specific and not vague. Subsection Sea} 

likewise prohibits Samuelson from engaging in strategic planning 

regarding advertising displays on Zillow's website. CP 1663. 

SamuelsoniZillow attempt to render this provision vague by offering three 

hypothetical examples: writing ad copy, making key-word placements for 

advertisers, and deciding to advertise on billboards. None of these 

examples, on their face, constitutes "strategic planning regarding 

advertising displays on Zillow's website." Br. of Appellants at 38. 

SamuelsonlZillow, sophisticated businesspersons, should not be allowed 

to avoid the injunction by claiming to be ignorant of the meaning of the 

term "strategic planning" or "website." The provision is not vague. 
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(c) The Fact That a Particular Product Is Public Does 
Not Mean the Underlying Business Strategies Are 
Public; Substantial Evidence Supports the Seven 
Challenged Findings that the Business Strategies, 
Reasons, and Proposals Are Secret 

SamuelsoniZillow challenge several subsections of the injunction 

as either having been publicly disclosed, or having never been secrets at 

all. Br. of Appellants at 40-42.1~ They specifically identify seven findings 

of fact regarding trade secrets that they claim are not secret or were secret 

but have been made public: Findings of Fact 9.a, b, h, i, n, 0, and p. Id. 

These findings all relate to business plans and strategies to which 

Samuelson was privy during his tenure at Move. Id. SamuelsoniZillow 

allege that because some of these plans have been executed, or because the 

products involved are known to the public, they are not trade secrets. Id. 16 

Protectable trade secrets include not only final products or 

decisions that have not yet been made public, but also the business reasons 

for pursuing a particular course, refraining from a particular action, or 

even the negative consequences of a business strategy or decision. Morton 

IS Again, SamuclsonlZillow use the phrase "for example" numerous times, 
sU&gesting they believe that this Court's review is a plenary, de n.o~ proceeding. Br. of 
Appellants at 40-41. Appellants are required to identify the specific trial court errors they 
are challenging on appeal, rather than relying on this Com to undertake that task 

16 The seven challenged findings, and the substantial evidence to support them, 
has already been discussed $lIpra Section 3(b). This section responds to 
SamuelsonlZilIow's more generalized arguments that Move made their secret business 
strategies public merely launching the particular products that resulted from those 
strategies. 
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v. Rank Am .. Inc., 812 F. Supp. 1062, 1073 (C.D. Cal. 1993). In Morton, 

the Director of the Hard Rock Licensing Corporation, which enforced the 

trademark rights to a popular restaurant chain, left Hard Rock to found 

Planet Hollywood, Hard Rock's chief competitor. Id. at 1064. The 

plaintiffs claimed, inter alia, that infoImation readily available to the 

public, such as the locations of restaurants, decor, fixtures, personnel, 

music, food, merchandise and souvenirs, were nonetheless trade secrets 

because Hard Rock had secret information as to why these choices 

''proved successful in operating such businesses and should be adopted in 

operating similar such businesses and those that have proved unsuccessful 

and should be avoided." Id. at 1073. Hard Rock also averred that its 

supplier list was a trade secret, even though the identity of each individual 

suppliers was known to that supplier and thus not a trade secret. Id. at 

1073. The defendant countered that such information - observable by the 

general public - could not constitute a trade secret, and moved to dismiss 

the complaint 

The district court in Morton concluded that even though the 

suppliers' identities may have been public, Hard Rock's supplier list could 

be a trade secret if Hard Rock had expended time and money to develop it. 

Id. The court also said that "negative" research - the conclusion that one 

strategy is less successful than another - can be a trade secret. Id. In other 
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words, the fact that Hard Rock located a restaurant in a particular 

neighborhood in Chicago is obviously not a secret, but the strategic chcice 

of that location may be. 

Trade secrets defendants frequently claim that because a particular 

product is available to the public, or a process is based on "industry 

knowledge," the plaintiffs' processes, methods, research, and/or strategies 

are no longer protected. See, e.g., Hertz v. Luzenac Grp., 576 F.3d 1103, 

1109 (10th Cir. 2009); Salsbury Labroratories v. Merieux Laboratories, 

908 F.2d 706, 711-12 (11th Cir. 1990); BBA Nonwovens Simpsonville, Inc. 

v. Superior Nonwovens, LLC, 303 F.3d 1332, 1340 (Fed. Cir. 2(02). 

These claims are seldom availing when there is substantial evidence that 

the underlying process was developed through the investment and research 

of the company and efforts were made to keep the specific knowledge 

secret. ld. 

Like the defendant in Morton, SamuelsoniZillow focus their claims 

of public knowledge on the top-level execution of a particular business 

decision, while ignoring that the strategies, reasons, rish, and benefits of 

pursuing those decisions may remain secret, valuable infonnation. 

SamuelsonlZillow also provide no evidence that the strategies, proposals, 

and other secret transactional information that the trial court sought to 

protect has been made public. The injunction protects the "reasons and 
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strategies" behind Move's actions with respect to , not 

the product itself. CP 1653. It protects Move's ''plans ... reasons and 

strategies" behind its modifications to the product itself. 

CP 1654. It protects the ''terms'' of Move's agreement with ~IIf'Id.17 

The injunction protects NAR's "strategies for achieving competitive 

advantages" through acquiring not the fact that the 

listings exist. CP 1655. It protects NAR's ''plans, strategies, and reasons 

for its plans and strategies" with respect to r~%~~IJ~~~~ti'1~\~t;~~*~ not the fact 

that some of those E1~fi 
t:l< __ @l'fi '!"~ ...•. 

NAR's "plans to partner~W,~;~.~f;~~ with realtor. com to increase the data 

and products offerings of both," not the general fact that 

sometimes engages such "integration." Id. It protects NAR's "strategies 

for achieving competitive advantages for realtor. com" with respect to 

content, not the fact that realtor. com includes 

content. CP 1655. 

SamuelsonlZillow do not correctly represent what information is 

truly protected by the injunction. The fact that a particular result or 

product is made public has no bearing on whether information, strategies, 

research, and other secret, valuable information underlying that decision is 

17 The proposed agreement, which contains sensitive iDfOlDllltion about the 
transaction, is Dot public. CP 1204-05. 
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not still a protectable trade secret An examination of the actua1language 

of the findings reveals that they protect information that is not public. 

Also, SamuelsoniZillow offer no argument as to how the findings 

offact are not supported by substantial evidence.is 

(d) Substantial Evidence Sumwrts Enforcing Parts of 
the Injunction Until This Matter Is Adjudicated; 
Business Strategies, Analysis, and Other 
Infonnation Can Be Valuable to Competitors No 
Matter When It Is Disclosed 

SamuelsoniZillow generally allege that some of the provisions of 

the injunction are of "excessive duration." Br. of Appellants at 42-43. 

They do not identify any specific provision as being of excessive duration, 

nor do they argue that any provision regarding duration is not supported 

by substantial evidence. They concede that six months of protection was 

reasonable, but claim any longer duration is unwarranted because of the 

"fast-paced" nature of the online real estate business. ld. 'They also claim 

that secret business strategies, including the competitive reasons behind 

those strategies, are no longer worthy of protection because the business 

products themselves have been implemented. ld. 

a In fact, Samuelson conceded below that many provisions were appropriate to 
protect trade secrets: CP 1511-15 (Samuelson concedes that many elements of the 
injunction are appropriate; objects to others not on the grounds that they do not relate to 
trade secrets, but that they relate to Zillow's "core business" and would be too great an 
impediment to his job duties). 
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The fact that a business strategy has been implemented does not 

render the knowledge acquired to support that strategy less valuable as a 

trade secret, nor does the mere passage of time. See, e.g., SEC v. 

Coldicutt. 258 F.3d 939, 942 (9th Cir. 2001); MicroStrategy. Inc. v. Bus. 

Objects, S.A., 661 F. Supp. 2d 548, 556 (E.D. Va. 2009). Top level 

business strategies that explain the strengths and weaknesses of a business 

vis-a-vis its competitors provide valuable insight that can be used to 

develop counter-strategies. The problem for Move is not simply that 

Zillow could ''predict'' what Move will do, but that it could capitalize on 

Move's secret strategic reasoning and tailor its own business plan to that 

end. 

SamuelsonlZillow's argument is based upon the erroneous 

assumption that the secret business strategies of a direct competitor are 

only valuable before they have been implemented. Br. of Appellants at 

43. They suggest that the only competitive value these secret business 

strategies offer is to provide Zillow with the ability to ''predict'' what 

Move will do. Id. They offer no evidence or argument to support this 

assertion, they simply state it as ifit were unassailable fact. 

On the contrary, the evidence demonstrates that the trade secrets 

involve high-level strategic decisions that could harm Move for years to 

come. For example, as explained in the declaration supporting the 
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provision, finding of fact 9.i. was necessitated because NAR's successful 

strategies for Itl-_ •••••••• ~" ••••• included the 

confidential terms of the agreements with CP 

1237-39. Such terms, if disclosed, could give Zillow a competitive 

advantage far into the future by poaching those partners with an offer of 

better tenns. Finding of fact 9.p protects NAR's strategies for achieving 

competitive advantages by incorporating content M::';~~0~~r,1!1~~~~~f,,:t~ which, 

if known by Zillow, could be leveraged to help Zillow "catch up" with 

realtor. com as a competitor. CP 1246-47. 

The preliminary injunction's purpose is to maintain the status quo 

in advance of trial, when the trial court will be able to finally resolve all of 

the many detailed and disputed factual issues. The inj\Ulction's duration 

serves that purpose, and provides more modest restrictions where the trial 

court felt appropriate. Nothing in SamuelsoniZillow's argument or 

evidence demonstrates that the trial court abused its discretion or issued. an 

injunction of excessive duration. It is supported by substantial evidence. 

(5) The Trial Court Did Not Violate Samuelson's Due Process 
Rights 

SamuelsonlZillow contend that the trial court's designation of 

certain materials ABO and his exclusion from certain proceedings violated 

Samuelson's procedural due process rights. Br. of Respondent at 22-32. 
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In so doing, they only offer this Court very general procedural due process 

principles and misapply them in any event. In this case, however, 

Samuelson waived any due process claim below in initially failing to 

oppose the protective order his confederate, Zillow, actually proposed. If 

Samuelson did not waive his due process concerns, SamuelsonlZillow 

ignore a significant array of trade secrets cases in which ABO designation 

on materials was deemed to be routine in the trade secrets setting and the 

trial court's application of OR 15 as to such materials. Finally, 

Samuelson's exclusion from certain proceedings by the trial court after 

compliance with the requirements of article I, § 10 of the Washington 

Constitution did not violate Samuelson's due process rights. 

(a) Samuelson Waived Any Due Process Argument as 
to ABO Designations 

Washington law is well-settled that a party may waive a 

constitutional right such as the state constitutional right of a criminal 

defendant to be present at trial. State v. Garza, 150 Wn.2d 360, 367, 77 

P.3d 347 (2003) (criminal defendant may waive right to be present at trial; 

waiver implied from defendant's absence); In re Detention of Reyes, 176 

Wn. App. 821, ~l9 315 P.3d 532, 543 (2013) (failure to assert right to 

19 The pinpoint citation for the Washington reporter was not available on 
Westlaw. 
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open court proceedings in civil case; sex offender lacked standing to assert 

public right to open courtroom). 

Specifically in the AEO context, the Tenth Circuit has held that a 

party who agreed to AEO designation of materials in a consent decree 

waived any due process argument concerning AEO designations. Paycom 

Payroll, UC v. Richison, 758 F.3d 1198, 1202-03 (lOth Cir. 2014). The 

Court concluded that the right to see confidential, protected infonnation is 

not "so fundamental as to be unwaivable." Id. 

Here, SamuelsoniZillow's conduct below and in this Court 

constitutes a waiver of his due process argument that any ABO 

designations are a due process violation. Zillow agreed that a protective 

order was warranted, and agreed with a two-tiered order, but proposed its 

own fonn. CP 245, 320-32. Samuelson did not oppose Move's motion 

for a protective order, nor did he file any pleading concerning the fonn of 

the proposed protective order. 20 Samuelson did not timely seek 

discretionary review of that order. CP 890. 

20 It was not until two weeks after the entry of the protective order that 
Samuelson moved to modify it. CP 390-93. The trial court denied it CP 438. Also, this 
Court should bear in mind that Samuelson now works for Zillow and has been 
indemnified by his new employer. A concession that Zillow should not access trade 
secrets calls into question whether Samuelson can reasonably sustain the opposite 
argument. 
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The order itself demonstrates that full due process was afforded, it 

referenced RCW 19.108, GR 15, and CR 26, defined trade secrets, and it 

established an extensive process for addressing AEO documents. CP 342-

55, see Appendix. At every stage of the proceeding, when Move sought to 

redact certain information, Samuelson was afforded the opportunity to 

object and expand Move's disclosures under the terms of the protective 

order. The trial court repeatedly and extensively examined and re

examined Samuelson's requests for great access to Move and NAR's 

information. CP 398-401, 437-39, 651-53, 752-53, 761-62, 866-68. The 

trial court heard his arguments, and in some cases, granted him relief. 

Thus, the record below documents that Zillow agreed to the 

concept of AEO designations in the protective order, and Samuelson did 

not timely exercise his opposition. Then, when trial court made 

subsequent, specific redactions to documents predicated upon the AEO 

designation in the protective order, he objected on general due process 

grounds. 

SamuelsoniZillow also have not assigned error to either the initial 

protective order or any of the subsequent orders sealing documents. Br. of 

Appellants at 3. They make no argument that the trial court's GR 

15IRCW 19.108.050 findings in its various sealing decisions was in any 

way erroneous. Their failure to timely challenge the original protective 
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order and or to even assign error to it constitutes a waiver of any due 

process claim. 

(b) The United States Supreme Court Has Concluded 
Protective Orders in Trade Secrets Cases Do Not 
Generally Violate Due Process; Courts Have Been 
Using the ABO Designation for Decades 

Zillow/Samuelson's suggestion that any ABO designation here 

constitutes a general due process violation is untenable.21 Their argument 

suggests that AEO designations in trade secrets cases can never satisfy due 

process. Br. of Appellants at 23-27. It also suggests that ABO 

designations are out of the ordinary Of unusual. ld. 

First, the United States Supreme Court has rejected the notion that 

constraining a trade secrets defendant in his or her ability to defend his 

case by restricting disclosures implicates due process. E. L Du Pont De 

Ne17Wurs Powder Co. v. Masland, 244 U.S. 100,37 S. Ct. 575,61 L. Ed. 

--- -----------------
21 It is anomalous for Zillow to be a party to a brief suggesting ABO 

designations in materials in a trade secrets case violates due process, given its 
acquiescence below. As to Zi1low, any argument that ABO designations violates 
Samuelson's due process rights is invited error, at best. Invited error is present when a 
party's action creates the error, which may not thereafter be complained of OD appeal. 
E.g., In re Marriage of Morris, 176 Wn. App. 893, 309 P.3d 767 (2013) (strategic 
decision not to challenge support award as to one child probJ.'bited appellant from 
complaining of it on appeal). The principle also applies when a party takes affirmative 
and voluntary action that induces the trial court to take the action that that party later 
challenges on appeal. E.g., Ensberg v. Nelson. 178 Wn. App. 879.320 P.3d 97 (2013), 
review denied, 180 Wn.2d 1012, 325 P.3d 913 (2014) (appellant invited error by 
aflinnatively asking court to dismiss a claim so that summary judgment order could be 
. appealed). Even constitutional error may be invited. State v. Studd, 137 Wn.2d 533, 973 
P.2d 1049 (1999) (invited error doctrine applied to request WPIC subsequently ruled 
unconstitutional). 
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1016 (1917). In Masland. the trial court only allowed counsel, and not 

any experts or witnesses, to know what plaintiff's alleged trade secrets 

were. ld. at 102. The defendant objected to this procedure on the grounds 

that it violated his due process right to defend himself in the case. ld. 

The Supreme Court in Masland upheld the lower court's decision 

to restrict the defendant from disclosing the information, even though it 

might hamper his case: 

The case has been considered as presenting a conflict 
between a right of property and a right to make a full 
defense; and it is said that if the disclosure is fotbidden to 
one who denies that there is a trade secret, the merits of his 
defense are adjudged against him before he has a chance to 
be heard or to prove his case. . .. Whether the plaintiffs 
have any valuable secret or not the defendant knows the 
facts, whatever they are, through. a special confidence that 
he accepted. The property may be denied, but the 
confidence cannot be. Therefore the starting point for the 
present matter is not property or due process of law. but 
that the defendant stood in confidential relations with the 
plaintiffs, or one of them. 

ld. (emphasis added) Thus, the Supreme Court balanced the defendant's 

admitted fonner position of confidence with the plaintiff against the 

defendant's claimed due process right of a full defense, and concluded that 

the plaintiff's confidences could not be violated to allay the defendant's 

generalized due process concerns. 

This balancing of interests has continued with the use of AEO 

designations. In the key trade secrets case in the Ninth Circuit, that court 
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rejected a defendant's claim of due process violations based on an AEO 

protective order. Brown Bag Software, 960 F.2d at 1471-72. The court 

noted that a party claiming a due process right must make a showing that 

the order at issue could have or did prejudice that party's ability to 

participate in the motion before the trial court. Id. The Court observed 

that the defendant had failed to appoint an expert who could view the trade 

secrets in his stead - an available process. Id.22 See generally, u.s. Steel 

Corp. v. United States, 730 F.2d 1465 (Fed. Cir. 1984). 

Second, AEO designations in trade secrets litigation are routine. 

The ABO designations have been used for decades in trade secret, patent, 

and other intellectual property litigation. See, e.g., Procter & Gamble Co. 

v. Nabisco Brands, Inc., 111 F.R.D. 326, 327 (D. Del. 1986). Such 

designations can be included in orders sealing or protecting sensitive 

documents. In re Anonymous Online Speakers, 661 F.3d 1168, 1178 (9th 

Cir.2011). It does not prevent free communication between counsel and 

the party. 

As the Tenth Circuit observed with respect to AEO designations, 

"The disclosure of confidential information on 'attorneys' eyes only' basis 

is a routine feature of civil litigation involving trade secrets." Paycom 

22 Samuelson did not hire an independent expert to work with his attorney to 
review the documents and prepare a defense on his behalf. 
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Payroll, 758 at 1202-03. Similarly, the Second Circuit in In re City of 

New York, 607 F.3d 923, 935·36 (2d Cir. 2010), citing Fed. R. Civ. P. 

26(c)(1(G)), stated: "The purpose of this fonn of limited disclosure is to 

prevent a party from viewing the sensitive information while nevertheless 

allowing the party's lawyers to litigate on the basis of that infonnation." 

The United States Court of Appeals for the Ninth Circuit in Brown Bag 

Software v. Symantec Corp., 960 F.2d 1465, 1471 (9th Cir. 1992) has also 

upheld such a designation in a protective order.23 

SamuelsonlZillow cite only one case that actually addresses ABO 

designations in trade secret cases, an unpublished Ohio federal district 

court case, Penn, Lee supra.24 The district court there did not conclude 

that AEO designations violated due process per se. Rather, it required the 

party seeking such a designation to provide particularized facts regarding 

the harm that will be experienced without it. Penn at *4.25 This standard 

23 In utilizing such ft designation, the Ninth Circuit indicated that an evidentiary 
hearing should be conducted in which the court weighs the risks of disclosure against the 
potential impairment of the defendant's case. Id. A trial com1 should inquire into the 
specific factual circumstances of each party's conflicting interests, and fashion an order 
that is appropriate to those circumstances. ld. 

204 Nemir v. Mitsubishi Motors Corp., 381 F.3d 540 (6th Cir. 20(4) is a personal 
injuries case cited by Samuelson end Zillow at 30 that addresses protective orders 
generally, not AEO designations. 

2S In fact, in 8 cue subsequent to Penn, federal district courts in Ohio approved 
of the use of AEO designations in discovmy. Stout v. Remetronix, Inc., 298 F.R.D. 531, 
535-36 (S.D. Ohio 2014) (court found good cause existed for ABO designation as to trade 
secrets where litigant in wage class action indentified harm in the business context from 
disclosure of information with particularity. 
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for entry of a protective order is consistent with Washington's. See, e.g., 

Rufer v. Abbott Labs., 154 Wn.2d 530, 114 P.3d 1182 (2005), Doe v. 

Puget Sound Blood Center, 117 Wn.2d 772,819 P.2d 370 (1991). 

Here, the trial court heard and weighed each party's interests and 

based its protective order on substantial evidence. There was significant 

evidence that Samuelson had disclosed or threatened to disclose Move's 

valuable trade secrets to Zillow. The trial court noted that Samuelson 

continued to harvest additional trade secret information in his high-level 

position at Move while he secretly conspired to obtain a lucrative new job 

at Zillow. CP 1657. Even Zillow agreed that an AEO protective order 

was appropriate.26 The trial court accepted and entered an AEO protective 

order. After considering Samuelson's belated objections to the order and 

his supporting evidence in two different motions, the trial court modified 

the AEO order giving Samuelson access to more infonnation than was 

agreed to by Zillow. 

The trial court was not overzealous in its assessment of the 

evidence nor was it oblivious to the scope and effect of its actions; it was 

sensitive to Samuelson's concerns and addressed them. Samuelson was 

26 It is important that Zillow supported the AEO provisions, because Zillow's 
and Samuelson's interests in this litigation are not adverse. Zillow has agreed to 
indemnify Samuelson in this matter. Thus, it is in Zillow's interests to ensure that the 
trial court does not overstep its bounds. 
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represented by able counsel with whom he could freely communicate on 

his position. Those attorneys had access to the AEO-designated materials. 

If Samuelson really wanted to access the materials he could have availed 

himself of an intennediary expert procedure. He chose not to do so. 

(c) The Trial Court Followed the Procedures and Made 
the Requisite Findings in Compliance with OR 15 

In making the AEO designation as to certain materials, the trial 

court made the requisite determination under OR 15 in its orders to seal 

and in its protective orders. See Appendix. Similarly, in deciding to 

exclude Samuelson from certain proceedings, it made the requisite 

determination under article I, § 10 of the Washington Constitution27 that a 

closed courtroom as to Samuelson was necessary. 

Following the court rules and protecting confidential information 

from opponents is not a general due process violation, even when certain 

evidence is shielded from opponents. In Penberthy Electromelt Int'{ Inc. 

v. U.S. Gypsum Co., 38 Wn. App. 514, 521,686 P.2d 1138, 1142 (1984), 

the plaintiff in a breach of contract case sought to admit photographs that 

were under seal and elicit testimony regarding a trade secret at trial. 

Penberthy, 38 Wn. App. at 520. When the defendant sought to cross-

examine the witness, the witness refused to answer on the grounds that it 

27 Article I, § 10 states: "Justice in all cases shall be administered openly, and 
without unneccSS8.I}' delay." 
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would reveal sensitive information. Id. The defendant argued in camera 

that the plaintiff had waived any right to prevent the defense from 

accessing trade secret infonnation by introducing the exhibit at trial. Id. 

This Court rejected that argument, holding that the trial court had "broad 

discretion" to balance the interests of the defendant's ability to present a 

defense against the plaintiff's right to protect its information. Id. at 521. 

Due process is a flexible concept whose exact contours are 

detemrined by the particular factual situation. Matthews v. Eldridge, 424 

U.S. 319, 332, 96 S. Ct 893, 47 L. Ed.2d 18 (1976); In re Detention of 

Morgan, 180 Wn.2d 312, 320, 330 P.3d 774 (2014). In Matthews, the 

United States Supreme Court indicated that due process is not a technical 

conception with a fixed content, but rather is a flexible concept whose 

procedural protections require consideration of the time, place, and 

circumstances of the particular situation. Id. at 334. The Court further 

noted that three well-known factors that must generally be considered.28 

These due process criteria are not exact to the controversy at issue here 

where a court is adjudicating the interests of two sets of private parties. 

28 "(1) The private interest to be affected by the official action, (2) the risk of an 
CIroDeous deprivation of such an interest through the procedure employed and the 
probable value, if any, of other additional or alternative procedural safeguards, and (3) 
the governmental interest including any fiscal or administrative burdens the additional or 
alternative procedural safeguards would entaiL" Mathews, 424 U.S. at 335. 
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However, it is clear that SamuelsoniZillow's discussion of the Matthews 

criteria is severely truncated. Br. of Appellants at 25-32. 

Regarding the first factor, id. at 26-27, SamuelsonlZillow discuss 

Samuelson's interest and neglect to treat Move's obvious and highly 

significant interest in preserving trade secrets, a public policy firmly 

recognized in RCW 19.108. Move's significant property interests, and 

Samuelson's fiduciary duty to preserve them, are simply ignored. 

As for the second factor, hr. of appellants at 27-30, 

SamuelsonlZillow fail to articulate how the court process contemplated by 

RCW 19.108.050 to provide interim relief until trial, was procedurally 

defective and would enhance any risk of an erroneous weighing of the 

parties' respective interests in the trade secrets setting?9 Rather, they 

19 The various federal due process authorities SamuelsonlZillow cite are not 
helpful for their position. For example, Willner v. Comm. on Character & Fitness, 373 
U.S. 96, 106, 83 S. Ct 117S, 10 L.Ed.2d 224 (1963) and Goldberg v. Kelly, 397 U.S. 
254, 255, 90 S. Ct. 1011, 25 L.Ed.2d 287 (1970), cited by SamuelsonlZillow in their brief 
at 26-27, no hearing was held at all. Greene v. McElroy, 360 U.S. 474, 479, 79 S. Ct 
1400, 3 L.Ed.2d 1377 (1959) is also inapposite because the party there was not 
represented by counsel, and so neither he nor any representative was allowed to see the 
confidential evidence against him. Greene does not stand for the proposition that any 
order based upon evidence not personally viewed by the defendant automatically violates 
due process. 

1be Washington authorities Samuelson cites general due process principles are 
equally unavailing. In Rogoslri v. Hammond. 9 Wn. App. 500,513 P.2d 285 (1973), a 
prejudgment attachment hearing was held but both the plaintiff and defendant voluntarily 
participated only through counsel. Rogoski, 9 Wn. App. at 509. On appeal, this Court 
concluded 1hat the trial court's findings were unclear, and ''the importance of according 
to the debtor a hearing complying with due process requirements is such that we should 
not af6nn the order ... unless we are certain the court made the determination of probable 
validity constitutionally required." [d. at 511. In other words, this Court did not reverse 
the trial court's order based on the defendant's absence from the hearing. but on "the rule 
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complain of the trial court's result. The only apparent "alternative 

procedure" they offer is no ABO designation at all. They certainly do not 

offer any specifics as to how a trial court can prevent a person like 

Samuelson, who was found by the trial court to have used his key strategic 

position at his former employer to utilize trade secrets gleaned there to 

benefit his new employer in breach of his fiduciary duty, to further exploit 

trade secrets in the period until trial. 

Finally, SamuelsonlZillow address the third Matthews factor, br. of 

appellants at 30-32, by largely misstating it. They focus on Move's 

interest, rather than the government's interest in the procedure employed. 

Again, they ignore RCW 19.108.050 and the Legislature's determination 

of the need to preclude a party privy to trade secrets from freely disclosing 

them to the former employer's extreme prejudice.30 

requiring remand in cases of inadequate findings." [d. In Mahoney v. Sailors' Union of 
the Pacific, 43 Wn.2d 874, 264 P.2d 1095 (1953), a union member made remarks about 
the union's conduct at a Seattle meeting for which he was expelled from the union at a 
San Francisco trial he could not attend. 

30 In discussing § 5 of the UTSA, on which RCW 19.108.050 was based, 14 
Uniform Laws Annotated, Master Edition, states EIII to that 8cction: 

If reasonable assurances of maintenance of secrecy could not be given, 
meritorious trade secret litigation would be chilled. In fashioning 
safeguards of confidentiality, a court must ensure that a respondent is 
provided sufficient information to present a defense and a trier of fact 
sufficient information to resolve the merits. In addition to the 
illustrative techniques spccified in the statute, courts have protected 
secrecy in these cases by restricting disclosures to a party's counse18lld 
his or her assistants and by appointing a disinterested expert as a 
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Here, the threat is real and obvious. Samuelson was not a low-

level Move employee. He was its Chief Strategic Officer, privy to every 

key business strategy of Move. He conspired with Zillow for months, 

unbeknownst to Move, to go to Zillow. In those months, he acquired 

added trade secrets from Move. RCW 19.108.050 appropriately 

contemplated restrictions on Samuelson's ability to further exploit his 

breach of his fiduciary duty to Move, to benefit Zillow. 

The trial court did not violate Samuelson's right to due process 

where it is undisputed that in entering the protective order with the ABO 

designations in it, it complied not only with RCW 19.108.050, but it 

complied with GR 15 on the sealing of records. The trial court also made 

the requisite findings under OR 15 to seal a portion of the record in 

decisions subsequent to the protective order. Where the trial court 

complied with the specific procedures in Washington law governing the 

sealing of records, SamuelsonlZillow cannot claim a general due process 

violation. 

(d) The Trial Court Acted Properly in Excluding 
Samuelson from Certain Proceedings 

Samuelson contends that his due process rights relating to the 

preliminary injunction motion were violated because he did not have 

special master to hear secret information and report conclusions to the 
court. 
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access to all of the documents designated as AEO and because he was not 

allowed to be personally present at the preliminary injunction hearing. 

Assuming he has not waived the issue, most of the authority 

Samuelson cites in support of this argument are not trade secrets cases, nor 

do they involve protective orders. They are otheIWi.se factually 

distinguishable, particularly where the trial court here made the requisite 

Washington Constitution, article I, § 10 determination that excluding 

Samuelson was appropriate. 

In this case, not even mentioned by SamuelsonlZillow, the trial 

court was careful at the May 9,2014 hearing on the preliminary injunction 

to specifically address the requisite balancing of interests for excluding the 

public from a court hearing.31 The trial cowt initially stated: 

So I want to - I want to tread carefully here, but I do - my 
understanding of the specific circumstances here compels me to 
answer that Mr. Samuelson should not be present for the argument 

That doesn't mean that he is permanently excluded from 
these discussions or that he can't have access to information at 
some point. But because we're at the stage where the Comt is 
making this decision and it is a trade secrets, allegedly trades [sic] 
secrets case, I think that the balancing test that the Comt has to 
enter into in making any kind of decision about closing, partially 
closing, or sealing, or partially sealing proceedings, I think the 
balance tips in favor of preserving the status quo and not 
potentially revealing information that makes the plaintiff's case 
really moot. 

31 Samuelson was present at the trial court's April 14, 2014 hearing on the 
preliminary injunction. RP (4/4/14): 6. 
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So in other words, Pm going to rule that Mr. Samuelson 
should absent himself and we'll proceed with the argument. 

RP (5/14/14) (unsealed): 8-9. The court then noted that Samuelson could 

have access to the transcript of the hearing, after specific trade secret 

information could be identified and redacted: 

So the Court will order that the proceedings, from the point I call 
on the counsel to begin their arguments, the recording will be 
made, we'll have an open recording of this court proceeding, we're 
not closing or locking the courtroom, but we are - but I have 
excluded Mr. Samuelson. And the recording will be sealed subject 
to further court order, which I anticipate will be in the next few 
weeks in any event to unseal most of it, but to fine-tune what will 
remain sealed if there are secrets that should remain sealed because 
they're trade secrets. 

ld. at 12-13. 

It is not a general due process violation under Washington law for 

a court to restrict the dissemination of materials. Our Supreme Court in 

Rhinehart v. Seattle Times Co., 98 Wn.2d 226,654 P.2d 673 (1982), aff'd 

subnom., Seattle Times Co. v. Rhinehart, 467 U.S. 20, 104 S. Ct. 2199,81 

L.Ed.2d 17 (1984), upheld the constitutionality of a protective order 

restricting the use defendants could make of material obtained in 

discovery, despite its features of ''prior restraint," in order to preserve the 

integrity of the discovery process, noting that a similar public policy 

applies to trade secrets. ld. at 234. The Court specifically commented that 

there was no public policy supporting the general dissemination to the 
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public of information gleaned in discovery. ld. at 235. The Court 

approved of the need to recognize privacy interests in discovery and noted 

that such protection could be achieved by restricting parties attending 

depositions or sealing them. ld. at 242-43. 

Indeed, in certain circumstances, courts have exercised discretion 

to exclude even criminal defendants from certain proceedings upon the 

application of the principles set forth in Seattle Times Co. v. Ishikawa, 97 

Wn.2d 30,37-39,640 P.2d 716 (1982) and State v. Bone-Club, 128 Wn.2d 

254,259,906 P.2d 325 (1995).32 Here, Samuelson never invoked article I 

§ 10. In any event, the trial court undertook the appropriate balancing on 

the record to close the courtroom as to Samuelson. Samuelson' s general 

right to due process was not violated where his specific right to an open 

court was not violated. 

Finally, even assuming the trial court abused its discretion, 

Samuelson failed to bear his burden to demonstrate any actual prejudice, 

32 The standard of article I § 10 88 to public court proceedings applies to civil 
cases. Cohen v. Everett City COJUlCil, 85 Wn.2d 385,388-89, S3S P.2d 801 (1975). The 
standard applies in certain circumstances to documents filed in court. Reyes, 315 P.3d 
543. Moreover, the exclusion of a witness from a deposition or a hearing where that 
witness can exploit or misuse such proceedings is not unusual For example, where a 
party's attendance of a deposition will harass or intimidate another witness, exclusion is 
proper. See, e.g., Galella v. Orrassis, 487 F.2d 986, 997 (2nd Cir. 1973) (court properly 
excluded paparazzi that had been stalking Jacqueline Onassis Kennedy from attending 
her deposition); Deluca v. Gateways Inn. Inc., 166 F.R.D. 266, 267 (D. Mass. 1996) 
(court excluded individual defendants from attending deposition of plaintifD psychologist 
where attendance at deposition would have the potential to "embarrass and intimidate the 
plaintiff. ") 
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as the Ninth Circuit mandated in Brown Bag Software, 960 F.2d at 1471-

72. It is important to note that at all times during the process of 

considering the preliminary injunction, Samuelson was represented by 

able counsel. Samuelson's defense is that some of the infonnation 

protected by the injunction is now public. If that is true, his counsel is 

capable of ascertaining that independently, without Samuelson. 

The trial court's ABO orders, that were not timely challenged by 

Samuelson and agreed to by Zillow, were entered after a proper and 

nonna! process contemplated by RCW 19.108.050 and case law in the 

trade secrets context, and were based upon substantial evidence. 

Samuelson has not shown that application of the AEO designation to 

certain documents, or his exclusion from a hearing where he was 

represented by counsel, raise due process concerns. 

D. CONCLUSION 

SamuelsonlZillow ignore the trial court's findings in its 

preliminary injunction, findings that are supported by substantial evidence 

and document Samuelson's dishonorable conduct here in breach of his 

fiduciary duty to Move as its former chief strategic officer. Samuelson 

was privy to Move's most secret strategic intentions and other trade 

secrets. Samuelson fully intended to exploit such insider knowledge, to 

Move's detriment, for Zillow's benefit. 
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The trial court was properly sensitive to the obvious implications 

of SamuelsoniZillow's conduct designed to fully advance the interests of 

Zillow, Move's chief competitor. The trial court did not abuse its 

discretion in entering such its routine, time-sensitive preliminary 

injunction with certain materials designated AEO. Such a preliminary 

injunction was expressly authorized by RCW 19.108.050 and case law on 

trade secrets from Washington and elsewhere in the United States. It was 

necessary to avoid allowing SamuelsonlZillow to further exploit 

Samuelson's misconduct until the May 2015 trial date on the merits. 

This Court should affirm the trial court's preliminary injunction. 

Costs on appeal should be awarded to Move. 

DA TED ~ day of January, 2015. 
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THE HONORABLE BARBARA LINDE 

SUPERIOR COURT OF THE ST ATE OF WASHINGTON 
FOR KINO COUNTY 

MOVE, INC., a Delaware corporation, 
REALSELECT. INC., a Delaware 
corporation TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimited liability company, 
NATIONAL ASSOCJA nON or 
REAL TORS<Rl, an fliin<?is non-:profit 
corporation, and REALTORS® 
INFORMATION NETWORK, INC., .1lfl 
Illinois corporation, 

Plaintiffs, 

v. 

ZILLOW, INC., a Washington CQrporation. 
ERROL SAMUELSON, an individual. and 
.OOES 1-20, . 

Defendants. 
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PROTEcrIVE ORDER 

IT IS HEREBY OIWEREDtbat the parties shall follow the. procedures set forth 

below with respect to infolml.tion. document:; or thingS produced, or otherwise disclosed by 

any party or thin! party in thisiitigation; 

1. ~ This Order sbaUbe appIie.able to and govemall depositions, 

documents, i.nfonnation or things produced In response to requests for production of 

documents. answers to int:e.rrog$.ries. responses to requests for admissions «lid all other 

discovery taken pursuant to Washington"s Rules of Civil Procedu~. and other information 

which t~ disclO$ing party designates as ~CONF(DBNTlAL" or "A lTOIlNEYS' EVES 

ONL Y'" hereafter furnished .• directly or indi~:11y. by or on behalf of any party or any no~ 

party witness or third party in connection with this action. As used herein. "disclosing 

party~' or "producing party" shall refer to the p~ies to this action or to any third parties who 

give testimony or produce doc~ments or 'Other information. 

2. Designation as "CQntidentiar' or "Attomeys' Eyes Onlt' Material. 

Documents, information, ortangi~le items shall be designated CONtiOBNTIAL or 

A 1TOIWEVS~ EVES ONL Y (~lIcctivcty.cContldcntjal lrifonnation") within the mcanin.g 

of thil; Protective Ordcr in the fQllowbtg ways: 

(a) In the Q&.Se of dQc~ments and t},e information oontained there~n, by placing on 

the document the designation 'iCONf'lDENTIAL" or "AITORNEYS' BYES 

ONL Y"on each pagecon.inins infol'lltation to which the: designation 

applie$ (or in the case of computer medium on the medium and its label 

andlor cover). To the extent pra¢ti(:a~the legend shall be placed near the 

Bates number identffYing the material. If a dooument has mo~ than one 

designation, the n\Ore ~strictive or higher cQnfidentiaf designation applies. 
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(b) In tbe case ofmnsible itel1\$, des~tion shall be made by visibly marking 

the iltmt ACONFIDENTIAt" or n A'ITORNEVS' BYES ONt y:t 

3, Duty to £>esism,.tc Certain rnformttigli Confi"entia.l~ Each party apt!, that it 

may mark as "CO'NPIDENrIAL" or ~'A TTORNEYS' EYES ONt Y"its owns materials, 

and will mark as "CONFIDENTIAL·' or "AITORNEYS' EYES ONLY" another party's 

materials containing trade se<:ret inmnnationthat is subject to protection under the Uniform 

Trade S~rets Act; information protectc;d by Il written non~isclosure or confidentiality 

agreement; information protected fromdi~Josure by any state or fedefll $ecurities law or 

regulation; and infomlation protected from d~sclO$Urc by any court order~ 

4. Design!lfing Materials Produced by Another Party. If a party prodtK:es or 

files a document or materials without designating them Confidential or Attorney's Eyes 

Oniy. ~ny other party may, within 30 days of the <Io<;uments being produeccl or filed, 

designatethcm as Confidential (nformation. 

S. Access to. Confidentiallnfonnation Limited. With respect to all docu~nts. 

information. or tangible hems. produc~ or fumishod by any party or th'rdparty during this 

liti~tion, whi~h are desi~ as Confidentiallnfonnation by the producing party, such 

information shaJl be kept confidential and shall not be given. shown,.madeavailable, 

discussed.. or otherwi~ communicated in any manner rdisclosed"). eltherdircctJ) or 

in~ircctJy~ to Bny person not authorized to receive 'the information under the terms of the 

Protoctivc Order. The recipient of any doc\Jme,nls. infonnation~ or tangible items that are 

designated ~ Confidential r-nformathm under tbisOrder shall ~intaih such infonnaticm in a 

secure and safe area and shall exen:ise the same standard of due and proper care with respect 

to the storage. custody. usc, and/or dissemination of s~ch information as is exeroised by the 

recipiont with respect to its own proprietary infonnation. 
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6. Depositions, If. in the course of this proceeding,. depositions are conducted 

which invoJve CDAfidendallnformation. counsel for witness or the prodUcina party may 

designate. 00 the record. the portion of d1e deposition which counsel believes may Contain 

eonfldentiai information. The producing party shall have until fourteen (14) days after 

receipt of the final deposition transcript within which to inform the parties to the action of 

the portions and the deposition court reporter of the portion of the ttanscript (by Specific 

page and nne reference) to be designated as CONFIDENTIAL or ATTORNEYS' EYES 

ONt y, Unless otherwise agreed bycDunsel. the right to make such designation shallbc 

waived unless ~e within the fourteen (14) day period. Prior to such designation,ot 

ex.piration of the fourteen (14) day period~ the entire deposition transerlpt shall be deemed 

Confidential Information. Transcripts oftcstimony.or portions th~f, or documents 

containing the Confidential lnfonnation shalt be filed only under seal as descJibed in 

Pantgraph 13. until further otdtr of the Court. 

7. Tmde Secrets. Any Confidcritiallrtfonnation dIsclosed which contains trade 

~rets or other highly confidelitiaJ and proprietary infOrmAtion may be designated in writ.ing 

as "AlTORNEYS'BYES ONLY," The term "tradesecre.ts"as used h~in means 

information that derives economic vaJuc:, actual or potential, from not being genentlly 

known to otherpcrsonsWbo can obtain competitive advantQge or economic value from its 

disclosure or usc. -'Trade secretsl ' also means Sensitive financial or business inlonnation 

integrtll.O the operationS of aproducu.& part)' for which the producirt8 party has a 

cOmpelling interest in awoiding dJscIO$\lre. Exarnp.1es of types of infonnation that may be 

designated as A TI'ORNEYS~ .EYES ONLY include! (a) proprietary infonnation containing 

trade secrets; (b) confidential marketing and other 9CftSitive commercial infurnumon; and/or 

(c) private persoMcl records of persons not party 10 this action. Other catcsoriesof 
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A TIORNBYS' EYES ONLY infonnation may exist. The producing party agrees to 

designate information as CONFIDENTIAL or A TI'ORNEYS' EYES ONLY on a good faith 

baSis and not for purposes of harassing the ~iving .party Or for PUlposeS of unnecessarily 

restricting thercceiving party's acccS$ to infurmation concerning the lawsuit. 

S. PerSons AUowed Access to "A TTORN§YS' BYES OtlL Y'" MAted.l. 

Ex.cept as permitted by furthet order of this Court or by subsequent written agreement of the 

producing party, and subject to Paragnq>h 12 below, disclosure of A TIORNEYS I EYES 

ONL Y docwnents or information, including summaries thereof, but not including 

documents with the confidential portions redacted, sbaUbe limited to: 

(a) The pamefi'counsel of record or specifically identified outside counsel and 

associate attorneys and patalegaJ and clerical elllployees working directly 

with such counsel on this Iiti88tion; 

(b) This Court; 

(c) Consultants orexpcrts retained by the parties to consult or testity in the case, 

subject to the term& and conditions of Paragraph 12; 

(d) Any person that a dooument~ 00 its faoe. indicates has previously seen, or has 

been sent the: confidential information. such as autho·rs. drafterSt rcoipients 

and copyholders orthe documents or infonnation; and 

(e) Court reporters performing necessary duties in this actiOn, upon executing the 

form attached heretO as EXhibit A . 

(t) T'wo rneMbers of a party's in-house legal department, but only. after 

following the disclosure procedure outlined in paragraph 12. and with the 

disclosure limited to only that necessary for purposes of the litigation. 
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9. Persons Allowed Access to. "ConfidenUar' forgonation. Oisclosure of 

infl)rrt1ation designated as CONFIDENTIAL, including 19ummaries thereof. fihal1 t subj~ro 

Paragraphs 10- t 1 below, be limited tQ: (a) the person and entities identified, in Paragraph 8j 

(b) in-house Ctlunsel (including their pal1llegais ~ clerical staff); ~ (c) witnesses and 

prospc:cl1ve wit~ to the extent deemed necessBI}' by counsel to prepare for or give 

testimony regarding faots at issue in this litigation, pr to assist counsel in perfonning work in 

this litigation. Disclosure of Confidential Information to any expert or consultant shaft be 

limited to that Contick:ntiallnformation necessary for the witness' preparation to testify. 

Witncs$e& who are provided or $hown documents or material$ constituting or containing 

Confidentiallnfonnation shall not be permitted to retain such dOcuments or materials. 

10. Procedure for Disclosures to Consultants artd Experts. Before disclosure of 

any infurmation subject to this Protective Order is made to any consultant or expert retained 

by any party. counsel for the party disclosing the information shall obtain 8 written affidavit. 

in the form attached hereto as Exhibit A. fr()m each consultant or expert to whom disclosure 

is to be made. acknowledging that any document, information. or tangible item that has beon 

designated as ·confidentia1 Is SUbject to this Protective Order, that the person has read this 

PI'Otective Order .. and that &uch person agrec.s to comply with and be bound by thi~ 

Protective Order. The affidavits shall be provided to counsel for the producing party ten 

(10) business days in advance of the first disclosure orany oonfidential information to such 

person.· If no objection is made to such person receiving confidential information within 

such ten {t 0) bl,Jsirtess day period, then Confidential . Infurm~tion may be disclosed to such 

person. If objection is made, then the party seeking to disc'lo~-e such info~on may bring 

the Court the q'uestion ofwhctti.el' theparticutar confidential infurnuwon may be disclosed to 

such person:, and the party requesting such disclosure shall have the burden of establishing 
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befote the Court the necessitY for such di8\}losure. All signed affidavits sheil be mainmned 

through the conclusion of this action. Confi<icntiallnformation received by any of the 

persons in the above-enumerated ~ories shall be used only fur purposes of this litigation 

and for no other purpose. If 8 producing party in good faith believes that a consultant or 

expert is a competitor ,(at an employee. of a competitor) oftJw producing party. then the 

producing partY,within seven daysfol1owing the di!iCJosure to its counsel of the consultant's 

or expert's affidavit, may request the receiving party to provide It CUJTiculum vitae of the 

person together with the followir'l~ Information: 

I . bu~jnc~ address; 

2. business title; 

3. business oI .profession; 

4. any previous or currentl'Clatioll$hip wersonal orprofc:ssio~al) with any of the 

parties: and 

5. a listing of othel'cases in which the individual has testified (at trial or 

deposition), and aU companies for which the ·individual has .consultedor been 

employed by, within the )liSt four years. 

If, after receIving the requested information, the producing party in good faith 

cofIC.ludes that the consultant ot expert is a competitor (or the employee of a competitor), the 

producing part} may Object to pro.Vlsjpn of its Confidential Information to the consllitant or 

expert in aCcord with the procedure set·forth in ParagraphJ7 below. 

11. Procedure tor Disolosures to Emo1oyees. Officers and Pjrectorsi If it 

bticomes necessary for counsel fora part)' to disclose CQnfidentiallnfonnation to an 

employee, officer or director of the party to maintain, defend or evaluate thIS litigation, 

counstlfor the party disclosing the infonnation shan obtain a writren affidavit. in the fonn 
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atta;;;hed bereto as Exhibit A. (rpm each SUch persortto whom disclosure is to be made. 

acknQwJedgin~ that any document. i·nformation, orrangibJe item that bas been designated as 

confidential is subject to this Protective Order. that the perSOn has read this ProteCtive Order •. 

and that such penon a~s to comply with and be bound by this Protective Ordor. The 

party's counsel shall retain such affidavit. for the duration Of the litigation. but need not 

disclose it to the counsel for the producing party absent further ~ent or e court order. 

J 2. Procedunr for Disclosures to Other PersoDS. [f it becomes necessary for 

counsel for a party receiving ATTORNEYS' EYES ONLY information to seek the 

assismnce ot atly other person. othCt: than those ~ferred to in Paragraph 8(aooe), such as an 

etnployee oithe receiving party. and.to disclose ATfORNEYS' EYESQNL Y anformatlon 

to such perSon in order to properly prepare this litigation for trial, the following proeedures 

shall he employed: 

(a) Counsel for the receiving party shall notify. in writing. counsel for the 

producing party of their desire to disclose 9uch A TIQRNEYS' EYESONL Y 

infonnation and shall identifY ~ person(s) to whom they intetld to make 

disclosure; 

(b) If 110 objection to such dlsclosure is made by counsclfor the producing party 

within ten (10) business days of receipt of suCh notiticatio~ counsel for the 

receiving party shall be free to make such disclosure to the designated 

person{s); pro\! ided however. that couh5e1 for the lWCiving party shall 5Cr\'e 

upon CQunsel for the produeirt8 party, prior to disclosure.1tn affidavit in the 

form attached hereto as Exhibit A, whereby such person agrees to comply 

with and be bound by this Protective Order; 
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(c) If the producing p~ objects to such disclosure~ the party wishing to make 

such di$(,lIQSpre may bring before the Court the question en whether ~e · 

particular A 1TORNEYS~ EYES ONt. Y information can be di~1osedt() me 
designated PetsGrl(s) and th.eparty requC$ting such disClosure shall have the 

burden of C$tablishing before the CoJJrt the necessity for such disclosure. 

13. Inadvertent FaUure to Designate. 1ft through inadvertence;; the producing 

party pfOvid~s any confidential information pursuant to this litigation without m..-king the 

inform .. tion as CONFIDh"NTIALor A TIORNEYS' EYES ONLY information, or provides 

any infonn!ltion subject to a claim of t,lt'tomey-cUent priviJe.gc. attorney work product or 

otherpriviJege or immunity, the producing party may infonn the receiving party of the 

CONFIDENT[AL or ATTORNEYS' ~YES ONLY or privileged or immune nature oCthe 

discll;)Sed infonnatio~ and the receiving party lihall. ~ applicable, treat the disclosed 

information as CONFIDENTIAL or ATTORNEYS" EVES ONLY infonnanon under this 

Protective Order" and shall return aU copies of asse~d privilege or immune documents· (and 

desttvy all summaries Qf same) within five (5) buBine.ss days of reeetpt of written notice 

from the producing party, and to the extent the ~ing party has 41~dydisclo~ this 

information. the ~iving party shaU promptly notify the producing party as to the 'Specific 

recipients of su.ch infonnauon and shall take all reasonable stc)ps to remove such infunnation 

from $lid recipi~nts unJess, with respect to CONPIDBNTJAL and ATTORNEYS' EYES 

ONLY inronnfitipn, they «re otherwise entitled to di$Glosure under this P~tive Order. 

14~ Unauthorized Disclosures. JfConildemia1lnformation is di$Olosed to any 

person other than in th~ manner authorized by this Order, the person responflible f9r the 

disclosure must immediately bring alt pertfnent facts relating to such disclosure to the 

a~ntion ofco~el for the producing party and. without ~udice to lIny other rights and 
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~medies oftb~ pa~, ntake every effort to prevent further disclOsure by it or by the person 

·who was the recipient otsucbinformation. 

1 S. Use of Materials Limited to This Litigation. ~ person or party shall directly 

or indirectly utilize or disclose any CONFIDENTIAL or A'trORNEYS' BYES ONLY 

infomliUion obta.ined pu~uant to pretrial diicovery in this actjOll, except Cdr the purpose of 

this action and any appeals 'andretrials only in accordance with any further order issued by 

the Court. 

16. Filing Under Seal. Any party or third-party discovery teSp<)ndeht ("Fiiing 

Party., s~kjng ro file with the COUI'( adQcument that contains CONFlOENTIAL Material 

or A rrORNf-YS' EYES ONLY Material sfm.l1. pursuant to King CountyLCR 26(c). roove 

dQcl\lltltc:nt under seal. The Filing Party shall 

urt With respect to such motions, but under no 

cjrcumstances shall the Filing Pa~ file the document not under sCl81 prior to the Court's 

ruJing OJ) the motion to seal. If the Court grants the motion W seal. the Filing Party shall 
l ~f'L'~J . . . . 

ensure that the document is tiled pursuant to OR mnd King County LCR 79(d)(6), 
A.. 

inctuding but not Jimi~d t.O ensuring that the document tQ be:: s~teq oontaips in its caption 

the words "SEALED DOCUMENT PER []JATE} COURT ORDER" and is placed into a 

llUlniJa ~nvelope that is stamped with the legend ';~SEALBDDOCUMBNT"and bears a 

m.tement substantially in the following form: "This env~lope contains CONFIDENTIAL or 

A TTORNEY'S EYEs ONLY Material fl(ed in thl, case by (name of Party) and is not to be 

opened nor the con~ tlU.:reof di$plsyed or revealed exeept by orden- Qf the Court ~siding 

over this matter." 'fany Filing Party fails to tile the material under seal. the producing arty 

or any P8: claiming confi~ent;~~aterlal may move the Court to place th.efiling 

under seal In accordance with OR l~ imd LeR 26(c). 

" 
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I 17, Disputes. If the party receiving any document or infonnation diMtgrees with 
2 
. 3 ~ designation and marking by any producing party of Ilny material as'CCONFIDENTIAL" or 
4 
5 ., A TIORNEYS 'EYES ONLY.'" then the parties to this Stipulation shall first try to resolve 
6 
7 such disputes on an informal basis. If agreement cannot be reached between counsel. then 
8 
9 such dispute may be presented to the Court by motion or otherWise, 

JO 
1 t 18. Non-Waiver ofObjections to Production. This Protective Otder shall be 
12 
13 without prejudice to the riSht of the producing party to oppo~prod.uclion of any 
14 
15 infonnation on the grounds other than confidentiality. 
[6 
J 7 ] 9. FUll:ber Proceedings. This Protective Order shall not prevent any party Ot 
18 
19 third-party from applying to the Court for relieftherefrom.ot from applyi~g to the Court for 
~. 

21 . further or add kional protective orders. or from agreeing among themselves to modifY or 
22 
23 vacate this Protective Order, subject to the approval of the Court. 
24 
25 20. Return of Materials. At the conclusion of this action, including any appeals, 
26 
27 aU CONrlDENTIAL information and 11.11 ATTORNEYS' EYES ONLY information 
2J 
29 furnished pursuant to this·Protective Order, and aU copies thereof. shall be returned to 
30 
31 counsel fot the .producing party. or. at the producing party's option, destroyed by counSel for 
31 
33 the receiving party. Counsel for the partiCfllihall infonn counsel for the producing party no 
34 
3S more than thirty (30) days aftbl' the .case has been resolved. and counsel for the producing 
36 
37 party shall have seven· (7) days to Inform the parties ifthty want the documents destroyed or 
n . 
39 rctumed. Upon receipt of said notice, counsel for the p~ies shall cithet destroy or return all 
oW 
41 dotuincnts within seven (7) days. The provisions of this Protective Order insofar as it 
42 
43 restrictS the disclosure, communication of. and use of, CONFIDENTIAL information and 
44 
45 AlTORN'EYS' EYES ONLY information produced hereunder shall continue to be binding 
46 
47 after the conclusion of Ibis action. 
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1 21. Intentional Violations. An intentional and knowing violation Of the tenns of 
2 
3 this Order shall be treated as eontempt of Court and punishcd as such. 
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EXHIBIT A 

ACKNOWLEDGMENT AND AGREEMENT TO BBBOUND 

I. _________ • of [print or type full address) • declare 

undel' penalty of perjury that I have read in its entirety and underttand the Stipulated 

Protec~i"e Order that was issued by the King County Superior Court, in the State of 

Washill8lon. on _____ in the case of Move, Iifc., eI (1/. v, Zillow. Inc. and Errol 

Somue#Ol1, Case No. 14-2-07669-0 S~A. I agret; tocompl)' with and to be bound by aU the 

tenn$ of this Stipulated Protective Order and I und~mand and acknowledge that fllliure to'80 

complycouJd expose me to sanctio~ anr:ipunishment in thenatLll'C of contempt. J solemnly 

promise that I will not disclose in any manner any infonnationor item that is subject to this 

Stipu~1ed Protective Order to any person or entity except in strict compliance with the 

provisions of this Order. 

I further agree to submit to the jurl$4iction (lfthe King County Superior Court in the 

State Washington f1)rthe purpose of enforcing the terms orthis Stipulated Protective Order, 

~ven if such enforcement proceedings occur after tenn1nation of this acti(:m. 

Date 

City and State where sworn and signed 

Printed name 

Signature 
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ORDER OF THE COURT 

Good cause having ~ demonstrated to the satisfactic)h of the Cou~ the foregoing 

Protective Ot'deris hereby confirmed as an Order of the Court 

IT IS SO ORDERED. 

oat~:_t/ __ -_q_-_I_t.f_ 

Presented by: 

PERKINS COlE LI..P 

By s( Bruce Michael Cross 
Bruae MiooaeJ Cross. WSBA #356 
James Sanders, WSBA #245.65 . 
JSal1der5~rkinScoie,com 
PerkiD.S o~ LLP 
1201 Third Avenue, Suite 4900 
seattte. WA 98101-3099 
Telephone: 206.359.80QO 
Facsitnile: 2-06.JS9.9000 

Attorneys fQr Defendant Zillow. Inc. 

&~(~-,-~. 
THE HONORABLE BARBARA LINDE 

Perkins C.ie W' 

ZTrxow '5 [PltOP~] PROTECTIVE 1201 Third AvenUe. Suite 4900 
Seattle. WA 98101·3099 

Phone: 206.359.8000 
Fax~ 206.3S9.9000 
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1 
RECEIV£O 

. ,\UOGES MAIL RU(JI'\ 

2 t61~ K~Y 27 fH JZ! I I) 

3 FILEft H()NORABLBB~LlNDB 
}(ING COUNTY Uro.-TBDFORHEARlNG::May28,2014 

SUPERIOR COURT w' .. ·· 'rrtWNHNmtlf W'l'IHO'UTORALARGlJ'MBNT 
4 

Atl_ 
s 
(; 

1 

8 
.FoR.11m CQONI'Y OF FJNG 

MOVE, INC., '8 Del8.'Wale cotpora{kmj 
9 ~ELBCT, INC .•. a Dcl.awa1e 

c:orpomtkm. TOP PRODUCER SYStEMS 
10 COMPANY, 8, Bdtiah Cplumbla unl~i~ 

liabffity company, NATIONAL 
11 ASSOCIAl'ION OF REALTORSe, m 

IllinoisllOn-profit oerpollItian. URI 
]2 REALTORBe INFORMATION 

NETwORK, INc., an lllinois corpomtion, 
13 

14 
w. 

IS 
ZILLOW. INC., a Washington corporation. 

16 and ERROL SAMUELSON. an ladtriduaI, 

]7 

18·--------------------------~ 

DATED (p-.30-ltj 

Redacted [ROW 19.108.050] 

19 . 'Ibis mattet is before the Comt on Plaintiffa ~ Inc., R8aISelect. ~ Top Pmd1icer 

. . 
~l Inc. 's ("PIaintifIS") Motion for ~ Injunction against DefimdUlta ZiIIow, Inc. and Errol 

22 Samuelson~"). This doouma1t CODStiIutes the comt's tindh:JP and conc1usions 

23 pursuant 10 Civil Rule 52. 

24 

PlNDINOS OF FACT AND CQNa,.USIONS OF LAW - I 
. [CASB NO. 14-2-07469-0 SEA] .Q"FGRJI&¥&! B¥B8 ~ 

Redacted [RCW 19.108.050] . 

-_ . . ---



2 

5 

1. 

2. 

, 3. 

~t MoJ{on f'or'P.relimillalY.1qjunctiOJl! 

DecIara1ion of'01xssama It Bi·~ ~leIDcnta1 Declatatkm. dfEl~oury" 

6 ~ ofBmmmer (emibi1s ftled lJrider~; 

7 4. Declaration of lack Nt Lovejoy; 

8 S. Sealed Declandion o£:Qavid Stenbouac;' 

9 6. Sealed DecIaratlon of Janet ~ 

to 7. Sealed DecJai'atiOn of.Emest Grahatn; 

11 8. Sealed Declaration of Joe Hanmer;, 

12 9. Sealed Dec1aratioa ofP8D1.e1aKalMiti; 

13 10. .Dec1sratfon 'oflachel GIaer aDd Sealed DecisradOll of Rachel Glaser, 

14 l J. DeoIamtion of Robert Goldbetg and SeaI~ .DedandioD otRobett GoldbeJ.g; 

IS 1Z. Decl8iation of81uven Bedmwitz and Sceled.Deo1aration ofStevcD..Bcrkowitz; 

16 13. DofeDdant Zillow's ()ppo$ition to Plaiuti1l's Motion for Prel~ Jnjunotion; 

17 14. Declaration ofBmoe Mlcbael ~ in ~ ufZJU9W'I 0pp0sitJ.'on to 
®'--\V\~AJ 

18 PlainfiftS' Motiou for Preliminary &JjuDdion ~i.Xbtbits D. B, X,aDd N); 

19 15. .DecJararlon ofSpenaer Rucotfb:l Support ofZillows Opposition 10 PJain6"f&' 

20 Motion for Preliminary Iqjundicm; 

21 16. Defendant SamueJson', Opposition to PlafxJlitD' Motion fur PrelimiDaty 

22. Injuncti~ 

23 

24 

FINDINGS OF FAct AND CONCLUSIONS Of lAW -2 
[CASB NO. 14-2-07&i9-o S$Al A.'liRiIllWrl' 4Ifi)NLY 

Redacted [RCW 19.108.050] 



1 17. ~ofBrmlS~SeaoftdDe<:IimtiODof~ 'I1dnJ 

~ Deol8ration cfSamueison (partially sealed), and FODl1h llJdaratiop qfSantueIscm (se;aled); 

3 18. Declaration of'aemezJS.Bames; 

4 19. Plaiutif&' Reply; and 

S 20. The reacmlsad fileS beteb1. 

6 The Courthearcl Oral atgtUnent ofdae pBlties on May Sl,1014. The Court deatJs itself 

1 filIIy advised and finds and OOIItJ. IS COUows.!', 

8 t F.JNDlNGS OF FAa 

9 1.. 

10 proper. 

11 2. Move, Inc. ("Movo-") is.a ~UcIy1l'lKkd00JlVNlDy Ibat conducts. ~ in fhe 

12 online resideatiaJ real estate'industry. The lIada:aal.Assoeialion of.R.ealturs f'NAR.") is It. 

13 member baaecf. organfation made up ofreal estate,professionals. Move and NAR an: parties to 

14 an operating agreement aDd a strategic parmemIti:p, iDcludiDg tb8 ~00 of nNIltor.com. 

15 3: Suol S8rD1I8IaoJ1 was an emplo.yee of Move fOr over 1I:n.yeatS betbI:e he suddenly 

16 resigned without notice ftom. Move on'M.aJ.,m S. '2DJ4 ,.ndjo.\ned 2'JllowP l'nc. rzm,ow")t which 

17 

18 4. Samuelson was an exClCUfiVfl omoer of Move from 2006' UDtiI the end oflds 

,19 employment. 

20 S. Samuelson was CldafRevenue Officer afMow ii'oJn 2OD9-2013. 

21 6. From 2013 untillbc end otbis employ.meut -Move. Sam~ was Move's 

22 ChiefSl:J:ate&y Oflieer. 

23 

24 

FINDINGS OP PACT AND CONCLUSIONS Of LAW -:3 
[CASE No. 144-07669-0 SBA] A 'I"I»lUia5' .-...- eNLV 
Redacted [ReW 19.108.050) 



1 7. Ib20Il, i'· . ' . : , :. ',", 

2 

3 ': J 'j ' ~ I • '" I '~ 
I ~ , • 1 • ~ 

4 , I I ",' :. , 

4 ':',.'. "'~ .. ".~'- .. ",,: ,"', .. '.~ .. ' " .. :. ,," , .'. ,,,' .' '. ~ .' :-~' 

S 8.. In his capacfty as etnp~ md eXeC:ut1Ye oBi=-ct:Uow aa4preildent of 

6 ~.GOJD., SarnueIsOn WIS Move's ~ ~ With NAIUmd aD high J.ewJ actategy. 

7 budgeting, aad plamiing tonurrai1idatiOnlf tlowet;t tbtoUgh Saml1eIson to Move. Samuelson had. 

8 acooaa m.d p,ined ~edge of~ 1ID1l..pulJlic Inf~OD bolonainlwall of tile 

9 Plaintifti. Much of'thiS~ 1lOIl-pqb1ic.~·co~ ~ teeret iDtbtmatloD 

10 belGnafn8 10 P:IaintiffB. 

n 9. 

12 irdbrtrlation leamed b, Samuelson about Plafnlifm' ~~~plaras~~ 

13 and 1eC1moIogy developnent ~ compedtive stauegy and.atratcgic pIa&; agreemencs and 

14 relatioDSbips with strategic partners, ~lists; ~ tipdG1l8CD,mcr&; tiJC1mol~ 

IS capabilities; and sfmtegles that ate 'P~ in process, 8l7IJIar Dot yet launched. Speclfie 

16 examples ofPllblrifN t Trade Secret lnibtmatfoD lie contained in teatimoey in and exhibits 

11 accorapauyiD& the declaratiOns filed under _ SDCh as 

18 & TbenuoDS aad ~es behtDd 

19 

20 

21 

22 

23 

24 

Sec tho aealecl DecJandion ofBmest Oraham and 

the seated Deofaration of Joe Ifsneuc:r, 
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1 b. MQVe.'s plans;to ,,' , :. , .-

\ ••• -t,' J '.... I.
r 

2 _ the tpdfb.ofdtc,_ J:e8ID.IB and SIl'IIbIgics . 
3 belUnd ~ See 1&0 -.1ed Declaration ofloe l-J.anIwer; 

4 c., Move~ ~ to 

5 

6 

1 sealal DeoIarathmof Joe Hanaue.t;. 

8 d. Move'~plans8l2d~relatlnatQbotlft.~ 
J. ' • ~ , • 

. ' . . ~ -' .' '.~ -:: . .", 

9 'Seethe sealed DecLndOn orb ~ 

to 

11 

- " 12 See the sea.I"ed DeoIarafJDn of 
..... 1; :. . _ . . _ .', 

13 SIeve Bedtowit2; 

14 £ Move·s reacms 

15 ... ..t&dDec:a.baf ... BeduwbJ; 

16 g. The non-pubHc dat& about Mow's ~ budget, pis, Plans. and 8fIatesies, 

17 and the non-publle data.abo1Jt 'the perfo;rmaDge ofMrJve and ..,r.com's varlolJl 

J 8 business JiDas, proclucta, and fbnctiQDS across multiplsplatbms ill the dooumarts 

19 pertaining to Movets Quartmiy Buslasa Roview. See the .. eel DecIara,tion of 

20 Steve Bedtowi12, Exlu.'bl1s 6.:8i 

21 the 

22 the sealed Dectaration ofStevc Berkowitz. 

23 Exhibit 11; 

24 
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1 

2 
, . . . , ' 

, I 

~ I I •• • ,:...! ~ ,; • , I 

3 _eel DeClIat8tioa. of Janet ~; 

4 j. MoVe's stnr.I:6gii: 8D8lysis oftha 
'1 :. . , " .- " .! f.i ~ ~ ~ • _.' • 

.. ' t , !. _. ~, ' .. t • _ ~ .... ' -

S 1he iealtd DeolIntiOll otC8tOl ~ BXhiblt& S and 6, 

6 k. 

7 

8 DeclaratiOD ofCarot Bmmmor. BxbaUft 7. 

9 t Move's 
" '. - . -. 

• I - , 

. ' ' . - . - . 

]0 

11 

12 

13 

• • , , I , '... -

14 See the sealed DecJaration nfR:acbel GIaaa; 

IS n. HAR's plans, atn.tegies, anc1 taIQ2B tbrits plaDs aDd ~ with respect to 

16 the sealed Dc:cJmticm of.llObat Golilbcq; 

17 

18 

19 ofR.obert GoJdbers; 

20 p. NAR'. ata:ate&ics for addevfng couxpeUtfw: advanmges tor realior'.aom by 

21 

22 

23 

24 
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1 10~ The ~jlJSti.detrti~ deJ:i'9t$ ~l!CODCinio value for PJaintiffs 

2 from the 1kct Ibat it is not lcmrvm.or readily asc=taiDable by competit9rS whO' could. ~ 

3 economic·value ftom. it. 

1 the Ntmtion of substantial iu&mnation.. 

8 12. ,~ malce t'eUOD"8bIeetlbtts "III1dtIr'_circum8fance& CD p.1Of,eCt the secrecy 

9 of~ fnfurmatioa ciisousiett aDo'Ve.Those-eifotts ~ but _ hot limited to tItt: fOnowina~ 

10 . 

11 Movets Code ofB1hlcs. n. Code ~fBthicsJ:cq11ires ~ ~fylng 0'.ffiCers 19 eomply with the 

12 Move Confidentiality ~ Both tho Code of'Bdrlca and tho Confi~ Agreenwit 

13 requb:e Move1s D~cers to tnaiotajn the secrecy of Move's 'conii&!atlsl iUld trade ~ 

14 information. 

15 b. 

16 cach. time tbc:y log on f() a Mbw ~J that tho iDfoImation contained in the computei' 

17 belongs to Move. 

18 Co 

19 with strategic p8ltnelS, ~ ~ aad 'pO.iDle merser partners. 

20 

21 

22 
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1 1'3. Samuefaon _ZillOw.~ dib1sBecl ~~ 2013.and dmewe4 their 

2 discussions tOward the end of2(Jlj. on 1811U81'Y 11.,:zoj 4, SamneiSOD sent Wow a ~ sheet" 

3 ontl~ the employrtlent 1ettnS to whIalthe\VOlild ... 

4 14. 

5 and stock ~ ~ Zill~ an Or ~ Febtulry·19. 2014-. SIm~ 4icl1iot tBsoJose the. 

6 negotiatiogs.or the ~ to PlainriffiJ, SmnuelsQn then stayed on .. at! ~ Qfficer of 

7 Move tar twomoze weeks; duzjng which he barvestcd addi60naltlJlds ~~. 

s 

9 the po8S~ that he coulCL tminttDtitma1ly or ioad..vertently ~ Move.~ imbrmatiOD to 

JO Zillow. Samt.ldson~B deal With..ziftow mdudecT an 'fndemr6Doatrm ~ Samuelson 

11 insistec,t t,lpOD. and iecei~ indemnificatiOn iDt unin.tCntiob41 or jt1l.dvertent ejisclC)SU* or 
12 Mow's information. 

13 16. On March 3-4. 2014 .. usiDg ~ Mr. Samuelson imRroperiy used Move's 

14 ~ licotJ.Se and. oauscd Move employees and Ben te1epbcme to ~ his M~ phone 

1 S number 1iun Move to him perscmaJiy. 

16 17. On Mirch 4t 2014, Sam.uelaon aased tho memory itom his Move--Usuec:I iPad and 

17 iPhone, and. took .. to erase data from his Movo-issDod Apple~. '1lle ~qrt draws 

18 Deptive inf«r.oces Dvm ~'s handling ofelec:tronlo mfi:wuation:pdor to and~ 1rls 

19 resfgnatioa, especi .... ly because Mr.. SamuelIoD. ~fIId with au C!:IIq)I~ Iitip.tion attomey 

20 in Seattle on February 19 and lS. 2014 .. 

21 lB. Ott March 34, 2014, at a 1ime that Mr. ~~ he would IeSi&D ~_ J 

~ \., _~"""'J 
22 Move andjoin Zillow, Mr. Samuelson received additional iDbu.l8tiau on dve 

23 

24 
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I sti:ategies beiDa pllt'SQlbd by MoVe al\d ~ Mr. 8amne1sort ob,tained sQme Of11Us iI'lfbttnatiO'n in 

2 response to commurric:ations he initiated. 

3 19. ~ in the MUtmoon'on. March 4, ~14t~ Mr. :Samuelsoa. baddecided to 

.,. ~8l'l froin Mb've, lie. rekiD4led a olm,.i8timi lWth NA1t &bout -=ret BtrIdegIcs for a NAR 

S initiative. Because Mr. Satnue1son did nbt disclose: his'ilftellti.On to ttsfgn, NAa.. RIN. abd Move 

6 all ~ samuelson with lJdifitiOlpij 1t'8do ~ iDfqmuUion.. see, e.g., Gq.klbClrg sealed 

7 Dec., Ex. 2. ~er Sealed Dec.,"Ex. 1, Berkowitz SeaieQ D=.., 'I 1~~ 

8 20. Smime1SOD capita compulet (lata withottt.authotiza:ti:on on -1;0 a USB drlv~ and 

9 then OD to the computet of a MOVe 6mplOyee (1tie ~ shbold:ttGt have been in pasSessiOl'l 

10 (Jfthe intbnutrtfou because otthe employeeis job tft1.istatus). 

1.1 21. At '!he time.be tesi:gilCcl Dam Move; samuetson tOok an ele'ctroDic vetsion of-lUs 

12 contaot lists wifbont authorfr.al£on. Ai the ~~Sam.oeIsOD imd: a (~of~ t«~ ~ 
13 pt-mau-)BCpoIOd while employed fit ~boiJ'.. . 
14 ~ fi) ~. 

15 22. 00 March ~ 2014~ at approximately 9:00 a.m., Sanmd.sort tnibrmed Move that he 

16 \Vas resigning effeccive immediately. Smn.uelson resigned without notice and had &beady 

17 negotiated employment C01I1QDCing immediatelY with a direct oompatitor. 

18 23. At the time he resianod. SamuelaolntiD. had a DeU laptop cbmputer belongiDs to 

19 Move which contains Move's COIdidential and trade secret fntoDnation. Mow demaudod retaIn 

20 9fthe oompater. ~ suhsequI!lotly gave the Dell laptop to a tIIird party vendor and 
l"-" ~du( ~ 

21 the \ItJ1dor to copy infoJmation from ihe laptop. Asserting ibat the laptop had penonal 

22 items on i~ Samuelson iefust'ld to rer.um the laptop. AI. of May 9, 2014, Samuelson had not 

23 

24 
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1 returned Mow'. Dell laptop pomputerto Move~m:~ ~bn ~ . .from ~ Dell 

2 laptOp. 

3 24. ZiIIoWt In~ is the pdmaiy din!ct 'cO!Dpefitor..afMOfC itt -die online real estate 

4 advertisi.na industry. zmow'sll~:tI;t'e ill V!H&irlgtm ~ ~ 'ZiUow is a WasbingtDn 

5 corpmati~ 

6 25. 'SamudSOI1 ~ emp1nynleat. with ZiI10w at 9:30a.m. qn'Maroh', ZOllJ •. 

7 SamuelsonjoinedlJDow as 1ts Cbietrndustry Dewlopr:neJIt Ofticer_ Samuelson was ~ with 

8 the Summons and Complaint atZiUew'lI seatf1a~ iadicati'ng·tbaf; du:'eamned. 

9 miSappropriation i8~iD W~. The beDefits that would. be reaped by. Qcfendams 

10 fioIn trade~ misappropriation \\'OU.lP ~ ~m W~ ~ 

J 1 26. ZiUow'a WkfDs points for Saame1scm's ~cntitGlCale.1bat ZiJknv hited 

12 Samuelson for his "inslghts." 

13 21. 0uriDg nogotiatioDs for empIoymeat in Decmnbar 2013, SamueJJOD discloaed 

14 information'to ZilIow. 

15 28~ In February 2014, 'WhfIe SamueJIOit was..ru all ~ officer of Mow:. zruow 

16 idcmi8ed Samuebon .. the part .. o~ of!l task to prepare a -.wI down list for multiple listing 

11 services. " While $ill an execuIive ofticer of Move, Mr, Samuelson prepared i'lOteS about people 

18 he iutmlded to con1aCt after joining Zillow. WI6 employed ~ MDve, Mr. SamueIa«Jn also 

19 JXOvided ii1put to ZWow fbr ~ns pohlts" to 'be used as pad ofbisjoiDiq ZiUow. 

20 29. In Febtoary 20141' Saanuelson disc10sect infon:Dafion about a strategy that he was 

21 not 8l1thorized to dIsclosc.ln February 2014, knowing that he was likely aoms to wOJk for 

22 Zillow, but DOt lfllClosing tbat tact. Samue1ton mimpq&eDtcd an importaut filet when 

23 

24-
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1 negotiating a potential deal 'With a subsidiary ofN"A& '!he mi.wptesepla!i~, CflT!r:ed the 

2 proposed negodation to stall 

3 30.. On March 4, andon or.ar0un4 Match 10" 2014. ZUlow made ~C!Il'ds about 

4 Move tbat implied that it bad JJf!NI infotiDa(fon itK)'utMow's business. GiVen the tlmm;g ()fthese 

5 sCalements, oi:tcmnstan1ial evidence supports a.~clusion that '~~son disclosed, ~,8.t/Cl'Bt 

10 retamed to MoVe, helped 8Qmue1son:~DpetItiveij'=tiDd lnut Mo1~COlW~mt 
$4 

11 33~ Samuelscm~s tes.timon~ inl6aJly ~ tbet ~ WOuld 

12 court issued' an injunction'~,him from woiking. A. much ti'iller-pic'turo _ cmerpd 

13 about Samuelson's financials. calling tho accuracy and complete4ess afms initial testimony into 

14, question. 

IS 34. Move and NAR binte a substmttiallike1ihood ofsuccess on c1afms for t1ueatmed 

16 JDisappropriationt>ftrade sec;rc( ~ 

11 

18 

19 stratcJies, and other information identified above anc1 in the court's iDjunotion below coDBtitute 

20 tmdc s'ecret.information tmder RCW 19.108.010(4}. 

21 2. Samuelson ~ PlaintifD' 1iade Secret InmrmatiOll by acquiring it 

22 usiog improper means and by copying infor.DUuiOll WIthout autborlzatian. Defi';ndaut 

23 

24 
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1 Samuelson's coDdUct before and llftet resigning fi'om Move 1:brea'bms rnisapproprlMio of 

1 Plaintiffs' Trade SecIet ~ 

3- 3. Because J1lisappropdation and:1fxteataled misapptopriafion ~ 8I\d will 

4 occarin WasIdngton S~ WSl&~ law appIfes. to this dispr.D. 

5 4. Pla11ltiffs ·have."a right 1DiDjunc'bVe re1iefunder RCW 19 .• 108.020(1.) and/or RCW 

6 7.40.020,. 

7 s. 

9 6. 

10 oquftifS &VOt'8 Pl"aintiffs .. 

11 7. ZnIow's objectiold to evidence!lubmi11.ed by.Plaintiffs ~ 10 weight, uot. 

12 admisSl1n1ity; PlaintiffS have established a sUffioiout fo'Lmda.tiori tOt ~y aud docmnetttary 

13 evide.nce. 

14 

15 

16 4.44.410. 

17 WHEREAS, pursuant to Civil Rule 65 and ROW 7.40, the ~ ftDds there Js. a 1IIreat of 

18 diaclosure of trade secrets and conMential Information MPIaintifFs, which poses a threat of 

19 in'eparal>10 bann tQ PJeiDtiffs, IDd 'Whereas, in liPt of all oftbe circumstances bowD to the court 

20 and upon a balance of the equftles, 1he court concludes that a pNlHminary iuJuncdan shoald issue, 

21 aDd tfJeremxe granCB Plaintiffs' motion. 

22. 

'23 NOW THEREFORE, IT IS ORDERED: 

24 
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1 1. 

i defendant Samu.elson is. enfo1ned fiom,.directly or·h1dfreat1y, using, discl9Sing,. ot relying on 

3 PlaintHfs Trade Secret lJrlbrmat10A or arty M'~ Inc:. andTor1AAIl cxxi6denti81~0ll 

4 ldentlfied above. 

5 

6 defendant Zillow is.~oJned. ftoin, ~ ~ ind~1 tppropfia&Ja orobtahiing Orseelring to 

1 appropriate or OOtaiIt~rn Mr. Samuelson, 8Df.qf~brinti$ ~s.et IDfODD*ti~ or any 

8 Move. Inc. atVor NAR confidenlialln1brmalian idaDtified.aboN'c. 0, utilizing in ~ way such 

9 informatjOll previously obtained. 

10 3. For a period oftwelvt months fb)m thtt c1D on whic~ this iqfunctiQll is eifectfve, 

11 Mr" Sanmclson i&eqj'oinetI from direetty or indl~y ~·fn 1I1e tb'UowibI: 

12 a. ~ orfftbrfs p81'tii!1ing to tap level doidahii. hlc:IadiIJ8;, 

13 

- - - -. . 
, . ~ . 
.,..:: ~-~. 

. , 
14 b. . .' . . " 

I j _ , 

15 
- . 

16 
c • , ,t' • , • ... ~ l~ _! 

17 

IB 4. 

19 Mr. Samuelson is eqjoined 1iom 'ditectIy or indhectIy engaging in the ibUowing: 

20 a. Bfforts. to soil leads or to develop or marbt producIs that,gather aacl scllieads to 

21 -esusae agon1s, brokets. or fiaucbiSCJISf 
22 b.' fievelbpiDg products tbat create websites £oF real. estate 8pIlts4; 

23 1 GoIdbeqJ,s.lO,20. 
2 OoIdbtrS' s..2O and Ex •. l. 

24 1 Bc:rkowkz 6: 11-I7(Ex.. 7).Hnaaer , 5. 
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1 c. DMdop~g Q'ontaCt relatiODSbip 1'b8nagemenuooJs';. 

2 d. ~.\n'O,bfaUlibi,leads Uottithird ~ 
It, l 
. .i $';. 

' .. . ' 
, I..' j I • 1 • • I .. i! • .J_JJ 

S f. Diaeuasing Mo\'ets.hll~UHM1siness tihes withZiUow or members oftfr.e real 

6 __ .industty}1 ind 

7 &-~ tlic.diattibu.tion orale (jf-18ids to nal cst'IIfe ~ &:dcto, or 

8' 

9 s. 

10 Mr. Samuel .. Is eqjoine4 fiwn direct[yor indm:ctly. ertJ88iDg ~ the fbllowing:-

11 a. ~c p1attn1Dg ~~ adYertising displays onZJlto'ft .. webslm~ 

12 b. DisctJssions ot..advS'tiatng ~or a1l~efZiJlo.w's:ad'Yerti$ng ~IO 

13 and 

14 c. Discussions of Move'. budget, advertising spend, or industry reJaticms strategy. I J 

IS 6. F\'Cml1hc date on which this i$nction is ~ve. until this matter is acljudicatcd, 

16 Mr. Samuelson is CojolDed .&mn directfy orhldfreotJy engasfng in _ foDowlPg: 

17 
...." ," - -- : .. .. 1- -

f a. 

18 

19 b. EfJbds to acquire ardeveJop a syndicator ofrad ~ listing data;" 

20 
4 BerkowlCz6:II-J7(Bx.. 7). 

21 5 BerkGwICx Ex. 6, Po 3~ l!x.' t s-.J3. 
·G ..... ,[OIDCf~l. 

22 '~7:t.:u. 
• Giller, I() aoa Ex. 3. 

23 • Bl'aml.-7 B:x. 7. 1Oa-,6. 
11 Hmauer 1 6, 7. 

24 Q Bnunmer, £x1nbits 5-(;, 
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1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 da .... ,.!. 

(( . 
• d. BfIbJ:ts to imerrupt the flow b.ack to. LisdqIb pfleads ~ by IistirIg& 

syJId1cated by Lisdmb; (5 

e. Btrortsto obtain access to leads gsteIa'ted by'listinp ~ by IJsthub; 

£ DiscQaiOns ot~ petiIiuiDi to the 1IiIm'l£r itt Which data is _lied Dy 

ZIDDw to Listhqb or the~ of data.1ftllJplied bY Zillaw to Listbub;hS 

8. Dlscussioos (Jf sbatetp"Qr~lic ~ ~ IJstb,U'b;11 

h. Bt1Prts to obtain direct feeds of1.istina data lrqm Multiple List. Set-vJces;.real 

C!IIIfate brokers, ftanchisors. or associa:dcms;1l 

1. EftOtts to intl~.bitetrupt, or pteV'ent the qreemetrt:s. Nlattcmsllips" Qt data 

feecbI ~ MiJlfiPle ~ ~ces,'1W1 ~ bmken. ~ 

associations and tI$thu.b; 

j. Eftbrts to enooumge data feeds from Multiple Li8lin3S Services) real estate 

btokers, franchisors, associadous to parties other than Listb.ub; It 

k. Bflbrta to citaJmvent UstHub;'- and 
. -

1. . . . . . . . ~ 

• • ~ - - .. - I 

104 ~2:1843; 3:7-9; 1&1. 
20 IS Glaser, 4. 

1I0Juer14. 
21 1701asert7. 

II ~ 2.-s. l3, 14, 17, 6:6(EX. 6. Qn ck4n-o (berkowitz ~ cItc1an&R 3.27.14) 7:$.11; OlaM!r Dec. 
22 7.1). 

It Berkowitz. 2:8, 13, 14, t7i (;:6(Ex. 6, QBR dootaDOat) (bctkowftz open decIanIdon 3.27.14) ':S.II; Olacr'Dec. 

23 1-9. , 
• BCI1coWiIz. 2:8, IS. 14. 17; 6='(Ex, 6. QBR doc:ament) (&edcowftz opeo decIarIdoa 3.27.14) 7:3-J I; <1IaBtr DQ.. 
7-9. 

24 11 Bertcuwltz 3:1-2; 5:3-15. 
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1 

3 

4 

5 

6 

7 

7. 

8. 

8 Samuelson is enjoined from.directly or indlrcct1y e.DPIiDI in the fblloWiug; 

9 

10 

11 

12 

13 

• L Discussions t1fnwmr..com' 

b. .Discussion& drefIbrtJ. to ~op or itnpoVe.any ~ senice, or·fuDCtionaIfty 

that 
.: - , . - - ;' 

~ - ,- I - " _ __ 

(V...~ " 
9. For a pedod ot'tMtBr moatbs 1iom tile dati! ot'dris 0J.'der. Mr. Satnue1son is 

14 eqjoiDed from direcUy or iDditectly engaging in the 1bll~ 

15 L E1fortB to obtain, use, or display inbmatim about listing for reutwJ ~ 2S 

16 b. Btforts to obtain, use, or display infotmation·about JiitiDas fbr reaI estate outilde 

17 of tbe United. States. "2G 

18 c. EfrotlB to obtain, nsc, or di,splay iufmmati01l about"Jhatfnp for oommercial-.I 

19 ~~ 

20 

21 

22 ZlGolclbqf21 .. 26. 
D GnIIam f1-11. 
It Hanauer 1 3-4. 

23 ZJ IJerkl)witz 6:6 (&. 6) 
• Blanton 2:4-3:1. 

24 27 8r'aIttoII3:1o..l8. 
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