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I INTRODUCTION

After four weeks of trial, a King County jury found for Plaintiff
Cindi Bright (hereinafter “Bright”), and awarded her $475,000. The case
had been extremely hard-fought, with many contested motions, lengthy
depositions and discovery issues, a vigorous defense raised by Defendant
accusing Bright of workplace misconduct that absolved it of the need to
accommodate her and justified her discharge, and conflicting trial
testimony and contentious evidentiary matters. After weighing all of these
disputes, and considering the evidence in the jury trial over which he
presided, King County Superior Court Judge Ken Schubert issued his
decision awarding lodestar fees and costs to Plaintiff, but denying her
request for a multiplier. Defendant Russell Investments (hereinafter
“Russell”) paid Bright the $475,000 awarded to her by the jury, but
appealed the trial court’s award of fees and costs in the amount of
$1,021,025.23.

IL. ASSIGNMENTS OF ERROR

Russell sets forth three Assignments of Error: 1) the trial court
erred in finding claims arising under WLAD cannot be segregated; 2) the
trial court erred in finding that Russell’s litigation strategy of “painting the

plaintiff in a bad light intertwined the claims in the case; and 3) the trial



court erred in failing to exercise its discretion to undertake any
consideration of Bright’s lack of success. (Br. p. 3).!

As to Assignment of Error #1, the trial court made no such finding.
Notably, nothing in Russell’s brief cites to any record reference for its
unsubstantiated claim. As shown below, the trial court’s findings that
Russell’s defense intertwined the WLAD claims litigated in the case were
well within the trial court’s discretion and should be affirmed. Finally,
Russell disregards the trial court’s conclusion, based on well-established
WLAD precedent, that Bright was the prevailing party herein and is
entitled to her lodestar fees and reasonable costs. Russell has not met and
cannot meet its heavy burden of proof herein that the trial court manifestly
abused its discretion. The decision of the trial court should be affirmed in
its entirety.

III. STATEMENT OF THE CASE

A. Bright’s Unlawful Discharge

Cindi Bright was terminated from her employment at Russell
Investments on December 13, 2012 — less than two months after she first
requested disability accommodations and three weeks after filing the present

lawsuit. (CP 115). Ms. Bright’s December 13, 2012 termination letter,

' The term “Br.” with a number following refers to pages in Russell’s opening brief. The
term “RP” refers to the record of proceedings on attorney’s fees and costs held on
September 26, 2014. The term “Tr.” refers to the transcript of the trial proceedings.



which arrived the same day as a separate letter rejecting Ms. Bright’s
accommodation requests, identified the basis for Ms. Bright’s termination as
“at-will” and also stated, in the alternative, that Ms. Bright had engaged in
unspecified misconduct. (Tr. vol. 3, pp. 162-165). Her termination came
months after the complaints and investigation at issue in this case, but only
three weeks after her lawsuit was filed. (/d.).

B. Russell’s Unlawful Failure to Accommodate

During the period leading up to and immediately following the filing
of Ms. Bright’s lawsuit, she had been conferring with Russell about possible
accommodations to permit her to return to work after a medical leave of
absence. Ms. Bright was suffering from disabling stress and anxiety and
carried a diagnosis of Post-Traumatic Stress Disorder stemming from
childhood abuse. (Tr. vol. 4, pp. 9-10). Although Ms. Bright is an
experienced and confident employee in most situations, her condition made
it difficult for her to adapt to unexpected stress and change. In Spring 2012,
Russell had seen fit to promote Ms. Bright to become a member of
Russell’s Human Resources Executive Team. At this time, she also
anticipated entering a part-time Executive MBA program with the support
of her supervisor and the three business leaders for whom she provided

Human Resources support. (Tr. vol. 3, pp. 162-165).



Then, within a five-month period, she was compelled to report an
ethics issue regarding a coworker and friend, who then vowed to “take [her]
down”; her supervisor was terminated and she was assigned to a new
supervisor; she became a subject of an investigation that included inquiring
into a past sexual relationship; and she was responsible for traveling to San
Francisco and personally notifying more than forty individuals that they
would be laid off. Ms. Bright’s health declined precipitously, and her doctors
placed her on leave from work to try to get her stress and anxiety under
control. (Tr. vol. 4, pp. 19-23).

In November and December 2012, Ms. Bright expressed her desire
to return to work and proposed certain potential accommodations. Russell
rejected each of Ms. Bright’s proposals without considering whether they
would impose an undue hardship and without suggesting or attempting any
accommodations. (Tr. vol. 3, pp. 162-165; Exs. 74, 75).

C. Russell’s Pretextual Treatment of Bright

Throughout the period leading up to and during Ms. Bright’s leave,
Russell never indicated that Ms. Bright was facing termination or that she
did not qualify for an accommodation.(Tr. vol. 3, pp. 162-63). To the
contrary, Russell asked about her return-to-work plans and initially conferred
with her regarding accommodations. (Tr. vol. 3 pp. 136-53). However, in

December 2012, a matter of days after Ms. Bright filed the present lawsuit,



Russell abruptly canceled a planned accommodation meeting, notified her
that she would not be accommodated, and terminated her employment.
(Tr._vol. 3, pp. 162-63).

When defending its outright refusal to accommodate and its decision
to terminate Bright, at trial, Russell consistently relied on allegations of
workplace misconduct committed by Bright and others. This behavior was
known to Russell in or before July 2012, and the Company refrained from
terminating or otherwise disciplining Bright. In fact, Russell executives
denied, both in writing and in person, that they intended to terminate Ms.
Bright as a result of a concluding investigation. (RP, p. 35). That
investigation revealed widespread problems with inappropriate electronic
communications, drinking culture, pervasive gossip and lack of
confidentiality at Russell, including conduct by every person investigated, by
several additional individuals who were subject to a limited review, and by
the individuals whose Spring 2012 complaints precipitated the relevant
investigation. The complaints and investigation implicated several members
of Russell’s Executive Commiittee, its human resources department, and its
executive assistants in violation of Russell’s ethics rules and expectations.
Despite the systemic scope of this issue, only one of those individuals — Ms.

Bright — was terminated without a severance from Russell. The other

2 For the Court’s convenience, the transcript of the oral argument on fees dated
September 26, 2014, is included in the Appendix to this brief.



employees who engaged in the same or similar conduct were either retained
and/or offered a severance valued at over $200,000. (RP, pp. 33-34, 57-59).
As noted by Judge Schubert, Ms. Bright did not receive the benefit of any
monetary separation package at the end of her employment with Russell.
(RP pp. 33-34)

Ms. Bright was the only individual in the group who was African-
American, the only person who sought disability accommodations, and the
only person who had filed a lawsuit against Russell.

D. Bright Files Discrimination Litigation

Ms. Bright had retained her attorney in August, 2012. (CP 1626). At
that time, her case consisted only of claims that Russell was engaging in
disparate treatment based on race and that its investigation of her was in
retaliation for her outspoken advocacy regarding diversity. (CP 1626). The
case became more complex after Ms. Bright’s attorney wrote a demand letter
to Russell, and Russell’s subsequent refusal to accommodate her and
decision to discharge her. (CP 1216).

The case was filed on November 22, 2012, alleging race
discrimination and retaliation, and amended in February 2013, to add the
failure to accommodate claim. (CP 1216, 1626). During the discovery
period, Bright conducted seven depositions of potential witnesses, and a

large number of informal witness interviews. Bright sought to depose one



potential witness who resided in New Jersey, but was unable to do so, in
large part due to the opposition of defense counsel. (CP 1219).

Russell took five depositions, including two days of Bright’s treating
therapist, Dr. Coryell, and three days of Ms. Bright. (/d.). Although defense
counsel flew to the out-of-state depositions, Bright’s counsel opted to
connect by videoconferencing, in order to reduce costs to Bright (and
thereby, ultimately, as savings to Russell). Written discovery was extensive
and time-consuming. (CP 1216-1219).

The documents produced were voluminous, and required close
analysis. Because the case presented many issues of fact and law, Bright’s
lawyers had to do extensive research and spend many hours preparing for
and presenting testimony at trial. The timing, organization, and quantity of
documents produced in this case was exceptional and resulted in the
correspondingly large number of hours expended on discovery. This was
not a situation where broad discovery requests led to voluminous
production, or where Plaintiff otherwise contributed to her own inundation
in documents. Rather, the allegations attendant to Russell’s defense that
Bright was a miscreant deserving discharge, and unworthy of
accommodation, cast a more broad net than was needed: Russell’s
production (which ultimately spanned more than 85,000 Bates-numbered

pages) was compiled by Russell during the electronic searches that Russell



later used to attempt to justify their failure to accommodate and terminate
Ms. Bright. ?

Despite multiple detailed discovery letters and discovery
conferences, Russell produced no supplemental written responses to its
2013 or 2014 discovery responses until after Bright filed a motion to
compel in May 2014. More than 13,000 pages of documents and the
privilege log requested in February 2013 also were produced only after the
discovery cut-off and on the eve of trial. (CP 1216-18).

Inter alia, Russell filed a motion for summary judgment, seeking
dismissal of the individual named defendant, Russell’s General Counsel
Brian Golob, and of Bright’s race discrimination claim.* Given the
discovery as of the date of summary judgment, Bright determined that there
was insufficient evidence to retain her claims against Brian Golob and

agreed to dismiss him. Significantly, documents withheld by Russell until

3 The documents compiled in connection with those searches were not produced in
chronological order nor by subject matter. As a result, a string of text messages often was
interspersed throughout the production, with a message appearing hundreds or thousands
of pages away from a message that was sent moments later in response.

* The trial court based its dismissal on its novel conclusion, not raised or briefed by either
party, that because Bright was on disability leave when she was terminated, she could not
prove that she was qualified for her position ar that time. Bright moved for
reconsideration of that ruling, which specifically addressed why the ruling was
unjustified, but reconsideration was refused. (CP 1115-17). At the fee hearing, the trial
court discussed that ruling, saying: “that didn’t mean that there hadn’t been
discrimination against her; that she hadn’t been treated differently than other employees
at Russell.” (RP pp. 32-33).



eve of trial, if timely produced, would have established the claims against
Mr. Golob. (CP 1219-20).

In addition to cross-motions to compel, and for partial summary
judgment, there were motions for letters rogatory, motions to change the trial
date, a number of discovery motions, and motions in limine, one of which
was raised, and re-raised throughout the trial, necessitating extensive briefing
and related preparation. (CP 1220). Jury instructions and briefing on trial
issues also required research and response. /d.

E. Contentious Litigation Ensues

After substantial discovery and a failed mediation, the case
proceeded to a jury trial presided over by King County Superior Court Judge
Ken Schubert. Trial consumed sixteen days. During the eight weeks prior to
trial, including the week on stand-by waiting for assignment of a trial judge,
Bright’s legal team worked virtually full-time on the case, preventing work
on any other matter. The issues presented for trial were complex, and
required extensive legal research and analysis. (CP 1220).

Voir dire and arguments on motions in limine consumed two days of

trial. During Plaintiff’s case, defense counsel conducted extensive cross-

5 In its brief, Russell asserts that “with even a modicum of factual and legal research,
Bright’s claim against Golob would not have been brought.” To the contrary, had Russell
lived up to its obligation to produce requested discovery in a timely fashion, the claim
against Golob could have gone to the jury with proof that Golob orchestrated the termination
of Bright because she had filed suit naming Russell and him personally (CP 1619-20).



examination of Ms. Bright, consuming 8.4 hours over the course of three
days, and of Bright’s treating therapist, consuming 3.6 hours over the course
of two days. (CP 1220). Although Plaintiff purposefully limited examination
of adverse witness Golob to his role in the workplace investigation of Bright,
over Plaintiff’s objection, the court permitted the Russell to introduce Mr.
Golob’s direct testimony for Defendant’s case in the guise of “cross-
examination. (CP 1221). This ruling necessitated a trial memorandum on
ER 611. (Id).® This was not the only legal issue that arose during trial and
necessarily increased the time expended by Bright’s attorneys. (/d.).

Several legal issues were addressed at trial: failure to accommodate,
retaliation, and Russell’s contention in defense that Bright had committed
dischargeable acts that justified denying her accommodation and terminating
her. Russell’s contention overarched and intertwined Plaintiff’s two WLAD
claims and consumed enormous discovery and trial time. (CP 1221).

F. Bright is Victorious

The trial lasted from July 7 through August 1, 2014. On August 1,
2014, the jury ruled in Plaintiff’s favor on the failure to accommodate claim

and awarded her backpay in the amount of $375,000.00, and emotional

¢ In the hearing on fees, the trial court appreciatively commented on the value of such
memorandum: “I loved your pocket brief that you had when you showed me that 1 was
wrong on [ER] 611 — or at least arguably wrong on 611. And you know, that was
helpful.” (RP p. 11).
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distress damages in the amount of $100,000, for a total verdict of $475,000.
(CP 1627).

G. The Trial Court Exercises Its Discretion and Awards Fees
and Costs

Given the prior discovery disputes, Russell’s resistance to disclosing
facts that would prove its discriminatory behavior, and its strategy of
attacking Bright’s reputation and behavior as its defense to any recovery by
Bright, on August 7, 2014, Bright served discovery on Russell seeking
production of documents related to Russell’s expenditures of attorney’s
fees and costs in this case. (CP 1644). When Russell refused to produce
the requested information, on August 26, 2014, Bright filed a Motion to
Compel Discovery Regarding Attorney’s Fees, which trial court granted
on September 11, 2014. (CP 1643-51).” Inter alia, the trial court’s order
stated:

Should defendant challenge plaintiff’s fees petition on the

grounds that plaintiff’s time was unnecessary or excessive

it will need to produce all of the defendant’s counsel’s own

time records to plaintiff.... Should defendant fail to

produce those records...this Court will infer that

defendant’s counsel’s time records would show a similar or
greater amount of time or costs expended....

” Defendant has not appealed that ruling.



(CP 1652-54). Defendant did make such a challenge, but produced no
records. Accordingly, the trial court was free to draw the inference
forecasted by its order.

Bright submitted lengthy declarations in support of her request for
reasonable fees and necessary costs, including a 10-page declaration from
counsel verifying computerized time records® and expenses, and
declarations from two other experienced litigators attesting to the
reasonableness of the hourly rates charged and the lodestar fees (CP 1214-
1324).

On September 26, 2014, the trial court heard oral argument on fees
and costs. As is evident from the 63-page transcript of the proceedings,
Judge Schubert had read the written submissions and thoroughly
interacted with the oral advocates. He considered all submissions and
awarded Plaintiff her lodestar fee and all costs (CP 1625-26, 1629). The
gravamen of the trial court’s ruling is set forth in transcript:

I think that this is clearly from a common core of facts. 1

don’t think these are discrete severable claims that were

unrelated in that nature under the Hensley case. I think
they are related legal theories.

% In its brief at p. 9, Russell submits a purported allocation of Bright’s attorney’s time. It
makes no explanation of how it reached such self-serving allocations — that 13 days of
trial time addressed only Bright’s race claim — and does not acknowledge that the trial
court considered and rejected Russell’s characterization of plaintiff’s attorney’s time. (CP
1628).

12



The evidence as to each of the theories was related to
defense’s were in large part, I think related — that part of
the facts that were trying to paint the plaintiff in an
unfavorable light related to whether or not there was truly a
need to accommodate her or whether or not she actually
had been fired or the decision to fire her had been made in
August.

Well, because of that, that necessarily makes all the

evidence regarding the decision to fire her relevant to the

failure to accommodate. That makes this a common core

of facts.

All those facts that we heard now relate to the decision to

fire her, which in my view was Russell’s only defense to a

failure to accommodate; because Russell was otherwise

admitting we did not accommodate.

And so that’s what brings these facts together, as I see

them. So because of that, I don’t think there was an

obligation to segregate the fees on some kind of claim-by-

claim basis. And I don’t view them as a series of discrete

claims.
(RP pp. 56-58).

As noted by Judge Schubert, Russell’s defenses were designed to
paint a negative picture of Plaintiff, which necessitated to the introduction
of intertwined evidence beyond that strictly related to Ms. Bright’s claim
for failure to accommodate. At trial, Russell argued allegations of Ms.
Bright’s workplace misconduct to support the contention that its
termination decision alleviated any duty to accommodate. Defendant’s

counsel repeatedly referenced the following accusations about Ms.

Bright: 1) She abused travel privileges and violated the copy travel

13



expense policy; 2) She consumed alcohol in excess during the workday or
in association with workplace functions; 3) She violated expectations of
confidentiality and engaged in unprofessional gossip; 4) She engaged in an
unreported intimate office relationship; 5) She was unprofessional or was
vulgar in her electronic communications; and 6) She undermined an
executive to whom she reported. The truth of these assertions is
immaterial on appeal, but the defense emphasized these allegations at trial
because it was the only plausible excuse available when responding to the
failure to accommodate. (RP 33-34).

Not only did Russell know about the salacious allegations
concerning Ms. Bright many months before her termination, but it either
excused the alleged conduct or dismissed any need for disciplinary
action. More directly, Russell tolerated other personnel that engaged in
similar or more outrageous alleged misconduct by keeping them employed
or offering generous severance packages. As recognized by Judge
Schubert, Russell’s defensive posture rendered Mr. Bright’s alleged
misconduct, as well as the alleged misconduct of her peers, to become
intermeshed in the trial proceedings. In this manner, regardless of the
existence and relative success of Ms. Bright’s claims, the trial court would
have necessarily considered the evidence as a part of Russell’s

unsuccessful defense (RP 57-59). Thus the court below properly exercised

14



its discretion to find that Russell’s defense bound all claims together and
resulted in a common core of claims that needed no segregation. (/d.).

On October 8, 2014, the trial court entered judgment of
$1,021,025.23 in reasonable attorney’s fees and costs. (CP 1631-33).9 As
a part of Judge Schubert’s exercise of discretion, the trial court denied
Bright’s request for a multiplier (CP 1629)."°

On November 7, 2014, Defendant filed its notice of appeal seeking
review only of the trial court’s October 8, 2014 Order regarding fees and
costs. (CP 1634- 36). In its brief, filed April 9, 2015, Russell claims that
the trial court was wrong in its findings and thereby abused its discretion.
Its appeal is without merit and should be dismissed.

IV. ARGUMENT
A. Russell’s Brief Does Not Satisfy Its Burden of Proof

1. The Decision of the Trial Court is Legally Sound

Although this Court no longer accepts motions on the merits, RAP
18.14(e) sets forth the issues presented in a case such as this:

whether the issues on review (a) are clearly controlled by
settled law, (b) are factual and supported by the evidence,
or (c¢) are matters of judicial discretion of the trial court or
administrative agency.

® For the Court’s convenience, a copy of Judge Schubert’s Order Regarding Plaintiff’s
Request for an Award of Attorney’s Fees and Costs is included in the Appendix to this
brief.

' No appeal from the trial court’s denial of a multiplier was lodged with this Court.
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It is clear from Russell’s brief that it cannot meet, and has not met, the
high burden of establishing that the trial court’s order is contrary to
established law, unsupported by facts or evidence, or constitutes an abuse
of discretion. Abuse of discretion can be shown only where the challenger
establishes that the court’s order is a) manifestly unreasonable; or b) based
on untenable grounds; or ¢) made for untenable reasons. Noble v. Safe
Harbor Family Pres. Trust, 167 Wn.2d 11, 17, 216 P.3d 1007 (2009),
Pham v. Seattle City Light, 159 Wn.2d 527, 538, 151 P.3d 976 (2007)
(citing State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775
(1971);'" Moreman v. Butcher, 126 Wn.2d 36, 40, 891 P.2d 725 (1995);
see Plum Creek Timber Co. v. FPAB, 99 Wn. App. 579, 993 P.2d 287
(Div. I, 2000).

In order to reverse an attorney fee award, an appellate court must
find the trial court manifestly abused its discretion. Pham, supra, at 538,
citing Boeing Co. v. Sierracin Corp., 108 Wn.2d 38, 65, 738 P.2d 665
(1987). For Russell’s appeal to have merit, it must show that the trial court
exercised its discretion on untenable grounds or for untenable reasons.
State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).

Here, Russell merely alleges that the trial court failed to give its arguments

" The burden of justifying a deviation from the lodestar figure for an attorney fee award
is on the party proposing the deviation. Pham v. Seattle City Light, 124 Wn. App. 716,
722, 103 P.3d 827 (2004).

16



against the fee award their proper weight. Such allegations do not rise to a
showing of manifest abuse of discretion.

2. The Decision of the Trial Court is Entitled to Deference

The trial court’s lodestar calculation is presumptively reasonable
and here, Russell has not shown how Judge Schubert was unreasonable in
the exercise of his discretion. As the Pham court noted: “it is the trial
judge who has watched the case unfold and who is in the best position to
determine which hours should be included in the lodestar calculation.”
See: Hensley v. Eckerhart, 461 U.S. 424, 437, 103 S.Ct. 1933 (1983), Pham,
at 540. A reviewing court will defer to a trial court’s determination of
what hours reasonably should or should not be included in a lodestar
attorney fee calculation when the fee calculation is justified with findings
of fact. Russell’s brief does not even address these prerequisites.
Moreover, Judge Schubert meticulously entered 18 findings of fact, which
Russell neither contests nor claims were an abuse of his discretion.

B. The Trial Court’s Order is Founded in Well Settled Law

1. Bright Was Reasonably Found to be the Prevailing Party

Russell’s assertion that Bright’s claims did not advance WLAD’s
purpose is baldly unsubstantiated and wrong. The WLAD policy is not
based on parsing out claims, but rather is based on the overall success of

the case and the salutary policy of enforcing Washington’s Law Against
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Discrimination. The WLAD provides that if a plaintiff prevails, she may
recover reasonable attorney’s fees. Blair v. WSU, 108 Wn.2d 558, 571-72,
740 P.2d 1379 (1987). In Blair, the Court was faced with a case of first
impression in which each party prevailed on discrete discrimination claims.
The Court rejected the defense argument, such as posited by Russell here,
that the policy considerations should be assessed on a claim-by-claim basis.
Rather, the Blair Court held that “a party prevails when it succeeds on any
significant issue which achieves some benefit the party sought in bringing
suit,” citing Hensley, 461 U.S. at 433; Id. at 572.

There can be no question that Bright was the prevailing party in this
case. The jury ruled in her favor and awarded substantial damages. See:
Blair, supra, citing Anderson v. Gold Seal Vineyard, Inc., 81 Wn.2d 863,
505 P.2d 790 (1985); accord: Hensley. The trial court expressly noted that
this case was a win for Bright. (RP p. 58), and held that she was the
prevailing party.'* Accordingly, Bright was entitled to a reasonable fee.

2. The Award of Lodestar Fees Is Based on Strong Policy Reasons

In determining what constitutes a reasonable fee award, this court

should be mindful that RCW 49.60.030, the attorney’s fees provision, is “to

1> The trial court said: “I see this trial, candidly, as a win for plaintiffs [sic]. I know that
the defense sees this as a — kind of their - they’ve got a partial victory. But I guess I just
don’t see it that way when she’s walking out of here with 475, which actually is more
than the severance agreements that her colleagues were getting. She came out of this
better than they did. And so I’'m not going to reduce this based on any kind of lack of
success quality.
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be construed liberally in order to encourage enforcement of the Law Against
Discrimination.” Blair, supra at 572. See also: RCW 49.60.020." As the
Washington Supreme Court noted, in bringing an employment
discrimination action, a prevailing party acts as a “private attorney general:
by enforcing a public policy of substantial importance.” Allison v. Seattle
Housing Authority, 118 Wn.2d 79, 86, 821 P.2d 34 (1991). The importance
of a fully compensatory award of fees in a WLAD case was described in
Perry v. Costco, 123 Wn. App. 783, 809, 98 P.3d 1264 (Div. L, 2004), where
the Court stated that cases advancing civil rights have a public benefit far
beyond “pecuniary considerations only.” Accord: Hume v. American
Disposal Co., 124 Wn.2d 656, 675, 880 P.2d 988 (1994) (the legislative goal
in enacting the fee-shifting provisions of the WLAD was “to enable vigorous
enforcement of modern civil rights litigation and to make it financially
feasible for individuals to litigate civil rights violations™).

3. The Trial Court’s Decision is Based on Settled Law

Washington Courts have consistently held that attorney’s fees are
not to be limited by the amount of the jury verdict. Steele v. Lundgren, 96

Wn. App. 773, 784, 982 P.2d 619 (Div. I, 1999); Martinez v. City of

13 «“The provisions of this chapter shall be construed liberally for the accomplishment of
the purposes thereof...”
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Tacoma, 81 Wn. App. 228, 914 P.2d 86 (Div. I, 1996)."* The same is true in
the federal courts. Interpreting the federal attorney’s fee statute, 29 U.S.C.
§1988, the U.S. Supreme Court rejected the argument that fees should be
limited according to the extent the outcome of litigation was deemed
successful. City of Riverside v. Rivera, 477 U.S. 561, 574, 106 S.Ct. 2686
(1986). See also: Bonnette v. California Health and Welfare Agency, 704
F.2d 1465 (9th Cir. 1983); McCann v. Coughlin, 698 F.2d 112 (2™ Cir.
1983).

And when interpreting fee provisions in statues other than
WLAD, such as the Consumer Protection Act, RCW 19.86, Washington
courts unequivocally have held that an attorney’s fee award “is not
unreasonable merely because it exceeds the damages awarded” in a
particular case. Keyes v. Ballinger, 31 Wn. App. 286, 297, 640 P.2d 1077
(Div. 1, 1982). See also: St. Paul Ins. Co. v. Updegray, 33 Wn. App. 653,
654, 656 P.2d 1130 (Div. III, 1983) (court vacated a treble damages
award of $1,000, but sustained the attorney’s fees award of $5,000
holding “a showing of actual monetary damages [is not] a prerequisite to

an award of attorney’s fees...”); Tallmadge v. Aurora Chrysler Plymouth,

" In Martinez, the court quoted a statement from the United States Supreme Court’s
decision in City of Riverside v. Rivera: “Because damages awards do not reflect fully the
public benefit advanced by civil rights litigation, Congress did not intend for fees in civil
rights cases, unlike most private law cases, to depend on obtaining substantial monetary
relief.” Martinez v. City of Tacoma, 81 Wn. App. 228, 236, 914 P.2d 86 (1996).
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25 Wn. App. 90, 655 P.2d 1275 (Div. I, 1979) (no damages; fees
awarded).

Given the strong policies considerations inherent in WLAD,
discrimination cases such as this are a fortiori to the foregoing cases. See
e.g.. Martinez, supra. In Martinez, the trial court had rejected the
plaintiff’s request for $80,737.00 in attorney’s fees and awarded only
$4,000.00 based, inter alia, on the jury’s limited verdict of $8,000.00
when plaintiff had requested damages of $4.3 million."> Division Two

held that the trial court had committed reversible error:

[W]e must also consider the trial court’s statement that he
considered [plaintiff’s] degree of success obtained as
compared to the amount sought” in determining a
reasonable fee. While the degree of success might arguably
be an appropriate factor in some types of cases not
involving the Law Against Discrimination, under the facts
of this case the trial court’s heavy reliance on this factor
was an abuse of discretion.['®] First, discrimination is not
just a private injury which may be compensated by
money damages; the Legislature has declared that
discrimination is a matter of state concern, that ... threatens
not only the rights and proper privileges of its inhabitants
but menaces the institutions and foundation of a free
democratic state. Money damages are an inadequate
yardstick for measuring the results of discrimination. /d. at
241 (emphasis added) (internal citations omitted).

15 Russell makes a similar, albeit it erroneous, argument herein. See: Br. p. 20.

13 The term “degree of success” can apply with equal force to a case such as this in which
Plaintiff prevails on one WLAD claim but not on another. See: Hensley v. Eckerhart,
461 U.S. 424, 434-35, 103 S. Ct. 1933 (1983); see also: infra, pp. 28-36.
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By prevailing in her case, like Mr. Martinez, Ms. Bright acted as a private
attorney general and advanced the policies of the WLAD. The trial court
appropriately awarded her a fully compensable fee.'’

4. Russell Makes No Showing that the Trial Court Deviated from
Settled Law

Other than citing Pham v. City of Seattle for the proposition that
“WLAD’s liberal construction is not without limitation,” Russell’s brief
cites no case authority for the assertions made and certainly does not meet
its burden of showing that the trial court’s decision deviated from settled
law. (Br., pp. 13-15). Ironically, although Russell cites Pham, that case
supports affirmance by this court of the decision below.

In Pham, the Supreme Court held that a reviewing court must defer
to a trial court’s determination of what hours reasonably should or should
not be included in a lodestar attorney fee calculation if the trial court has
justified its fee calculation with findings of fact:

the law requires us to defer to the trial court’s judgment on
these issues. The issue before us is not whether we would

'” The Martinez court cited City of Riverside v. Rivera, 477 U.S. 561, 575, 106 S. Ct.
2686 (1986) for the proposition that “the prevailing party’s attorney should be paid on a
basis equivalent to those attorneys being paid by fee paying clients, and this should
include compensation for all time reasonably expended on a matter.” It should be noted
that defendants in employment litigation are customarily represented by attorneys who
present their hourly fee bills monthly and are paid each month “for all time reasonably
expended,” while plaintiffs in employment law cases are customarily represented by
small firm attorneys who wait years for any fee payments. The goal of a reasonable
attorney’s fee award should be to make sure that the playing field is level, at least at the
end of the game.
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have awarded a different amount, but whether the trial
court abused its discretion.

159 Wn.2d 527, 540, 151 P.3d 976 (2007). Here, since Judge Schubert
took care to justify his fee award with findings of fact and conclusions of
law that comport with his oral ruling on September 26, 2014, his decision
is entitled to due deference.

5. The Trial Court’s Finding that Rates Are Reasonable Should be
Upheld

Russell’s assault on the hourly rate of Bright’s counsel is also
without merit. (Br., p. 11)."8 1t is well-settled in Washington law that in
employment cases, the trial court is authorized to use the attorney’s
current rate rather than the historic rates. Pham v. Seattle City Light, 124
Wn. App. 716, 726-27, 103 P.3d 827 (Div. I, 2004), aff’d in pertinent part,
159 Wn.2d 527, 151 P.3d 979 (2007); accord.: Steele, Id.

Disingenuously, Russell attacks the current rates, found by the trial
court to be reasonable, by asserting that counsel’s notification to all of her
clients of a mid-year fee increase was “expedient.” (Br. p. 11). That, of
course, assumes prescience on Bright’s attorney’s part to know in May
what a jury would do in August. Nothing in Russell’s submissions refutes

the statement in Ms. Lonnquist’s supplemental declaration that the rate

¥ Note that Russell’s challenge to counsel’s hourly rates here, as it did below, invokes
the ruling by Judge Schubert that since Russell failed to produce its fees and time records,
as ordered, a negative inference can be drawn.
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increase had been prompted by declarations in a prior case from
experienced attorneys attesting that her firm’s rates were too low (CP
1599). The trial court expressly considered such evidence and approved
the current hourly rates (RP, pp. 45-47). Russell’s allegation about the fee
increase is wholly unsubstantiated, which is why Judge Schubert
reasonably exercised discretion and rejected Russell’s contentions. The
decision of the court below was based on well-settled law and well within
its discretion.

C. The Trial Court’s Order is Factual and Supported by the
Evidence

Nowhere in its brief does Russell argue that the trial court’s order
was not based in fact and/or not supported by the evidence.' It is evident
from the trial court’s oral ruling and from its order awarding fees, the trial
court carefully considered the facts and evidence in assessing the
reasonableness of Bright’s fees and costs. In its appellate brief, Russell
makes no showing to the contrary. (Br., pp. 13-20).

D. Russell Has Not Met Its Burden of Proving Abuse of Discretion

1. The Order of the Trial Court is not Manifestly Unreasonable

a. Russell’s citation to Pham is unavailing

' It is Russell, not Bright, that asserts facts not substantiated by the record. See e.g.
Russell’s unsubstantiated and self-serving claim that “Bright’s various race-based claims
needlessly increased the cost of adjudicating this case by up to 80%” (Br. p. 14).
Russell’s mathematical manipulations were submitted to, and rejected by, the trial court
(CP 1628 91 12, 14-15).
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Russell asserts that the trial court abused its discretion by failing to
discount hours spent on unsuccessful claims, citing both the appellate and
Supreme Court decisions in Pham. (Br. pp. 15-18). Neither decision is
applicable. The trial court in Pham denied attorney’s fees for work that
was truly separate and distinct, described by the Court of Appeals as
follows:

The specific tasks for which the court denied compensation were
among numerous items criticized by City Light as unnecessary
and unproductive. The deductions included 47 hours for
preparing an unsuccessful cross motion for summary judgment in
federal court; 5 hours for time spent on an amended complaint
that was never filed; and 3.3 hours for preparing a motion on the
merits in this court. The court reasoned that this time “was not
reasonably related to, nor did it cumulatively result in plaintifts’
favorable resolution.” The court also made various deductions for
time expended postverdict that the court found was “not devoted
to issues of relevance that were tried in this litigation.” These
deductions included 4.3 hours spent on settlement issues, 40
hours devoted to the unsuccessful request for injunctive relief, 15
hours for research related to tax consequences of the verdict, and
35 hours documenting the unsuccessful request for a lodestar
multiplier.

124 Wn. App. at 725 (footnotes omitted).

Significantly, the trial court in Pham had made such exclusions
and this Court held that it had not abused its discretion in doing so. Here,
the trial court exercised its discretion and determined that there was no
reason to discount the work that directly related to the claim on which

Bright prevailed; this case did not involve any ancillary work in federal
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court or injunctive relief, as in Pham. On review, the Supreme Court
upheld the exercise of the trial court’s discretion. 159 Wn.2d at 540.

Based on the record below, the trial court entered 18 Findings of
Fact, weighed the evidence, and concluded that all of the attorney’s work
related to a common core of facts.?’ There has been no showing by Russell
that the trial court abused its discretion by reaching such conclusion.

b. The Trial Court’s Consideration of WLAD as a Unitary
Statute Was Appropriate

Struggling to find some reason to overturn the decision, Russell
asserts that the trial court’s conclusion as to a common core arose from the
fact that “successful and unsuccessful claims were both asserted under
WLAD.” (Br. p. 15). While Judge Schubert made additional findings
justifying his conclusion about a common core, consideration of common
facts and law is certainly a permissible consideration under Hensley.

In Hensley, discussing successful and unsuccessful claims, the
Supreme Court held that in order to reduce fees based on “unsuccessful

claims,” the claims must be “distinctly different claims for relief that are

20 When exercising his discretion, Judge Schubert wisely recognized that Ms. Bright’s
disability and failure to accommodate claims were inextricably linked. (RP p. 28: “the
failure to accommodate requires that there be a disability”). One form of unlawful
discrimination is a failure to reasonably accommodate an employee’s
disability. Although the legal elements for the claims are not identical, the burden always
remained with Plaintiff to prove that she is a person with a disability, her employer knew
of her disability and that Russell took action or inaction contrary to its disabled

employee.
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based on different facts and legal theories.” Id. at 435. In that case,
plaintiffs had brought a three-count complaint alleging 1) unconstitutional
treatment of maximum security patients in violation of the Eighth
Amendment, 2) placement of patients without procedural due process in
violation of the Fifth Amendment, and 3) failure to compensate patients
for their in-patient labor in violation of the Fair Labor Standards Act.
Count II was resolved by a consent decree; Count III was mooted when
the defendant began paying for the patients’ labors. Thereafter, the
plaintiff filed a new complaint with only two counts: Count I from the
previous lawsuit and Count II claiming a violation of the 13™ Amendment.
See: Id. at 426-27; Eckerhart v. Hensley, 475 F.Supp. 908 (D.C. Mo.
1979). These are the types of claims that the Supreme Court was
describing as “distinctly different claims for relief that are based on
different facts and legal theories.” Hensley, 461 U.S. at 435.

The Bright case clearly does not involve “distinctly different
claims.” It would be inconceivable that Bright’s claims could properly be
brought in separate lawsuits — the hallmark of “distinctly different claims.”
Her claims were based not on three different statutes or constitutional
provisions, as was the case in Hensley. Rather they were based on the
same provision (RCW 49.60.180) in the same statute (WLAD) subjected

to common interpretation and case authority and seeking the same relief
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for the same policy reasons (RCW 49.60.010, 030).>' The Washington
Law Against Discrimination, like Title 51, is a unitary statute, seeking a
common purpose — the elimination of any and all forms of discrimination.
See: Brand v. Department of Labor & Industries, 139 Wn.2d 659, 989
P.2d 1111 (1999). Claims brought under WLAD are not “distinctly
different claims for relief that are based on different facts and legal
theories.”

c. The Supreme Court Has Approved Awards of Fees in
Similar Unitary Statutes

The decision of the Washington Supreme Court in Brand, although
not a WLAD case, is particularly instructive on this issue. In the trial court,
the Brand plaintiff claimed that she was totally disabled in accordance with
the Industrial Insurance Act, RCW Title 51. Alternatively, she claimed that
injuries to her knee and back were more severe than the Department of
Labor & Industries and the Board of Industrial Insurance had found. The
jury rejected all but one of her claims and increased the percentage of her
injury from category one to category two, resulting in a one-time benefit of

$3,120. Success on her primary claim of total disability would have resulted

2! RCW 49.60.010 declares that all types of discrimination “threaten not only the rights
and proper privileges of its inhabitants but menaces the institutions and foundation of a
free democratic state.” RCW 49.60.030 declares that the right to be free from
discrimination based on a litany of reasons including race and disability “is recognized as
and declared to be a civil right.” Note that the language uses the singular “right” — an
indivisible concept.
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in an award of $113,583 and additional time loss compensation.
Notwithstanding her limited success, the trial court awarded attorney’s fees
for legal services performed on all the issues before the court. When the
Court of Appeals reversed the attorney fee award,” plaintiff successfully
petitioned the Washington Supreme Court.

In an en banc opinion, the Supreme Court held that “Central to the
calculation of an attorney fee award ... is the underlying purpose of the
statute authorizing the attorney fees. ... Given that attorney fees statutes may
serve different purposes, it is important to evaluate the purpose of the
specific attorney fees provision and to apply the statute in accordance with
that purpose.” 139 Wn.2d at 667. The Brand Court then identified the
purpose of the fee provision as being “to ensure adequate representation for
injured workers.” Id. It continued:

Consistent with the legislative intent ... the [Act] should be
given a liberal interpretation. The act is remedial in nature
and is to be liberally applied to achieve its purpose....
* * *

Nothing in the language of RCW 51.52.130 suggests that the
award of attorney fees in dependent upon a worker’s overall
success.... Nor is there any evidence that the Legislature
intended to limit attorney fees to those attributable to

successful claims, or to reduce the award when the worker
receives little overall financial relief.

2291 Wn. App. 280. 959 P.2d 133 (1998).
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Like the Industrial Insurance Act (“IIA”), WLAD’s provision
authorizing recovery of attorney fees has a broad remedial purpose of
enabling injured workers to secure adequate legal representation. Like the
IIA, WLAD is “remedial in nature” and must be given a liberal
interpretation. Indeed, since the liberal interpretation is expressly written into
WLAD rather than relying on judicial interpretation like the IIA, WLAD is a
fortiori to IIA. And like IIA, nothing in RCW 49.60.030 suggests that the
“Legislature intended to limit attorney fee to those attributable to successful
claims.”

The Brand Court then discussed Hensley, noting that the U.S.
Supreme Court had contrasted cases in which the plaintiffs bring different
claims based on different facts and legal theories with those cases in which
the plaintiffs’ claims are related to the extent that counsel’s work on the
unsuccessful claims can be deemed to have been “expended in pursuit of the
ultimate result achieved.” The Brand Court expressly rejected the contention
that an award of attorney fees should be limited to Brand’s successful claims,
holding that “[a]lternative theories regarding the nature and extent of the
worker’s injury cannot be said to be unrelated, inseparable claims. /d at 671-
73. The same conclusion is warranted here under WLAD. Although the
worker’s “injuries” described in Brand are physical and economic, rather

than emotional and economic, they are all injuries to workers protected by
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strong statutory policy. The attorney fee provisions of both IIA and WLAD
have the same remedial basis: to ensure adequate representation to eliminate
the injury inflicted upon workers by their employers. Consequently, the
trial court’s decision is well grounded in settled law, and well within its
discretion.

d. Reviewing Courts Uniformly Have Upheld Findings of
“Common Core”

Washington courts addressing attorney fee awards pursuant to RCW
49.60.030 have held that WLAD cases involve a common core of facts and
related legal theories, justifying an award of the lodestar amount without
reduction. See: Blair,108 Wn.2d at 572; Steele, 96 Wn. App. at 783; and
Cockle v. Caterpillar, 93 Wn. App. 1081, 978 P.2d 1098 (Div. II1, 1999); sce
also: Collins v. Clark County, 155 Wn. App. 48, 45, 80, 231 P.3"™ 1211
(Div. 11, 2010). In Collins, although the court allowed an unsuccessful claim
reduction for time spent attempting to link the County and the City as
employers as a separate and distinct claim against a different defendant, it
denied the Defendants request for further reduction for “Plaintiffs’
[unsuccessful] claims of outrage, negligence, constructive discharge, and
retaliation.” Id. at 82.

In Blair, the Defendant “prevailed on a number of issues”

(unspecified in the decision), and the court found that “the issues and
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evidence [were] so interrelated as to make a division based on successful and
unsuccessful claims impossible without being arbitrary.” Id. at 571. In
Steele, the plaintiff brought claims of retaliation, sex discrimination, quid pro
quo sexual harassment and hostile work environment sexual harassment. The
trial court granted the defendant’s motion for summary judgment dismissing
all but the hostile work environment claim. The case proceeded to trial on
the one remaining claim and resulted in a judgment for plaintiff of $43,500.
The court then awarded lodestar fees ($257,751) without reduction despite
the elimination of some of the claims on summary judgment, because the
“verdict for Steele constituted a sufficient degree of success to justify a full
award of fees.” Id. at 785. In Cockle, the plaintiff alleged claims of
intentional or reckless infliction of severe emotional distress, negligent
infliction of emotional distress, sexual harassment and retaliation. Only the
latter two went to trial and the jury found for plaintiff only on retaliation,
awarding her $18,000. She then requested attorney’s fees for the entire
action. The court held that her successful retaliation claim and the claims on
which she was not successful “were not separable and were so related that no
reasonable segregation of time and effort could be made between the

claims.”
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e. The Trial Court’s Order Was Based on Other
Considerations as Well

The fact that all of Bright’s claims arose under WLAD was not the
only reason for the trial court’s decision. As expressly stated in the
September 26 hearing (see supra, p. 5) and in Finding of Fact No. 15, the
trial court determined that it was Russell’s defense that created a common
core of facts:

Much of the evidence and witnesses at trial, even if unrelated to
the actual failure to accommodate, related to Defendant’s attempt
to paint Plaintiff in an unfavorable light. Defendant’s sole
defense to its failure to accommodate a disabled employee was
that Plaintiff’s faulty performance and poor character were
sufficient reasons for its decision to terminate Plaintiff, and
arguably relieved the emgloyer from first offering her a
reasonable accommodation.[**] This defense intertwined ... the
claims.

Russell has not shown, and cannot show, that Judge Schubert’s decision is
“manifestly unreasonable.”

The Supreme Court in Pham described why the decision of a trial
judge is presumptively reasonable. It said:

it is the trial judge who has watched the case unfold and who is in
the best position to determine which hours should be included in
the lodestar calculation. See Hensley, 461 U.S. at 437. That is
why the law requires us to defer to the trial court’s judgment on
these issues. The issue before us is not whether we would have
awarded a different amount, but whether the trial court abused its
discretion.

2 The trial court described Russell’s failure to accommodate as: “Go jump. We’re not
going to do a darn thing for you. In fact, not only are we not going to do anything for
you, we’re going to fire you.” (RP, pp. 38-39).
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Here, Judge Schubert’s conclusion that Russell’s defense of trying
to prove that Bright was so poorly behaved, such a workplace miscreant,
that it could deny her accommodation and fire her without repercussions,
was clearly well grounded in fact. From the outset of this case, Defendant
contended that its treatment of Ms. Bright was a lawful exercise of its
business judgment to investigate and ultimately to terminate her. See, e.g.:
Defendant’s Opposition to Plaintiff’s Motion for Partial Summary Judgment,
(CP 274):

Given the undisputed facts of Ms. Bright’s misconduct,

which bear no relation to Ms. Bright’s alleged disability, and

which proves that Ms. Bright was unfit to work as a HR

Director, ... [t]he jury should be allowed to decide whether

Ms. Bright was qualified to perform (with or without

accommodations) the essential functions of her job.

Thus, Plaintiff had the burden of proving that Ms. Bright’s conduct did not
justify the way in which Russell treated her from May through December
2013 and intertwined her failure to accommodate and retaliation claims (if
she was unfit to work as a HR Director, then her termination could not
constitute retaliation and Russell’s denial of accommodation would be
lawful). Such evidence related to both claims. See: Russell’s Trial Brief,
(CP 1055):
The evidence at trial will show that neither Ms. Bright’s

alleged disability nor the decision to file a discrimination
complaint against Russell in November 2012 were
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substantial factors in the decision to terminate her. Ms. Orr

made the decision... based on Ms. Bright’s serious

Workplacc? misconduct revealed during Russell’s spring 2012

Investigation.

The bulk of Plaintiff’s counsel’s work in this case involved
disproving or minimizing plaintiff’s alleged misconduct — work that directly
affected both the failure to accommodate and the retaliation claims,
interchangeably. Both claims involved the same relatively short time
period, the same major decision makers, the same allegations by defendant
regarding job performance, the same comparators (because plaintiff
needed to establish that she was qualified for her job, which required
showing that other people who engaged in similar actions were still
qualified for theirs), the same principal negative employment action, and
overlapping damages.

Work on discovering and proving such evidence could not
reasonably be segregated. As the court below noted: “All these facts that we
heard now relate to the decision to fire her, which in my view was Russell’s
only defense to a failure to accommodate; because Russell was otherwise
admitting ‘we did not accommodate.” And so that’s what brings these facts
together. So because of that, I don’t think there was an obligation to

segregate the fees....” (RP 57-58; CP 1628). The decision of the court below

should be affirmed.
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2. The Order of the Trial Court is not Based on Untenable
Grounds

Russell next argues that the trial court abused its discretion by
failing to analyze Bright’s success as a whole. A review of the transcript
of the hearing and the court’s order belies that assertion. See e.g. RP p. 58
and Finding of Fact #6. Nonetheless, Russell incorrectly asserts that the
trial court did not “evaluate the non-monetary benefit [Bright’s] award
conferred to the public.” (Br. p. 20). The “salutary private attorney general
effect” was expressly argued to the trial court during the hearing on fees.
(RP p. 51). The court agreed, concluding that “Plaintiff’s verdict
constitutes significant success in which Plaintiff has served as a private
attorney general and has enforced a public policy of substantial
importance.” (CP 1627, 9 6).

3. The Order of the Trial Court was not Made for Untenable
Reasons.

As set forth herein, the order of the court below was well-founded
on sound and substantiated reasons. It should be affirmed.

E. Russell Has Shown No Basis to Invalidate the Trial Court’s
Award of Costs

Russell’s argument against the cost award is premised on its
flawed arguments attacking the fee award. Russel<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>