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KING COUNTY

SUPERIOR COURT CLERK

E-FILED

CASE NUMBER: 07-1-03980-1 SEA

IN THE SUPERIOR COURT OF WASHINGTON

FOR KING COUNTY

CT'

STATE OF WASHINGTON,

Plaintiff,

v.

EDWARD JAMES HILLS,

Defendant.

TSY&lS-U*
Case No. 07-1-03980-1 SEA

ORDER TRANSFERRING MOTION TO

COURT OF APPEALS

This matter came before the Court on the motion of Defendant Edward James Hills,

acting pro se, seeking relief from the criminal judgment and sentence under CrR 7.8(c)(2) (a

copy is attached). Mr. Hills contends that under the U.S. Supreme Court's decision in Missouri

v. McNeelv. 81 U.S.L.W. 4250, 133 S. Ct. 1552, 185 L.Ed.2d 696 (2013), his conviction should

be overturned.

CrR 7.8(c)(2) provides that this Court "shall transfer" a motion filed by a defendant to the

Court of Appeals for consideration as a personal restraint petition unless the Court determines

that the motion is not barred by RCW 10.73.090 and either (i) the defendant has made a

substantial showing that he or she is entitled to relief or (ii) resolution of the motion will require a

factual hearing.

This Court concludes that under CrR 7.8(c)(2), this matter must be transferred to the

Court of Appeals, Division I, for consideration as a personal restraint petition.

King County Superior Court
516 Third Avenue, Room C-203

Seattle, Washington 98101
(206)477-1537

ORDER -1
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Based on the foregoing, it is hereby ORDERED that Mr. Hills' motion for relief from

judgment is hereby transferred to the Court of Appeals, Division I.

Dated this 1st day of December, 2014.

Vs\ (E FILED)
JUDGE BETH M. ANDRUS

KING COUNTY SUPERIOR COURT

King County Superior Court
516 Third Avenue, Room C-203

Seattle, Washington 98101
(206)477-1537

ORDER - 2
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RECEIVED
NOV 20 2014

JUDGE RICHARD F.McDERMOTT
DEPARTMENT38
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m. STATEMENT OF THE ISSUE

The following issues are presented for resolution by the court (Specify the issues, e.g., whether

the court should grant plaintiff leave to amend, etc.): <), WU^HkLy^ 44n~ Ul>U T&d $hh&>

/&3 Af-l Ittt* fftfnl n;?6i-<) 4ff>\y rtJirpactiszAl/
\t> Al^MlA /c^ trW C6\UUrA[ s<tv\tu>.

W. EVIDENCE RELIED UPON

This motion is supported by the following documents (specify what documents support your

motion, e.g., Declaration of John Doe, etc.): /rM-e^vd/J Xv\k>rvM.hto\} DM / F-*f>f*,

£pjf ib-'i-oi/cvj ib-n-oi, t>ffiKct^m:M\ r^Af £kfe^h±
iULLrA^j SP-PK SUddf^ &r**K ^<>5g ^T/^y '«^J-
AJetA) fAf-eS' A^rir\e. f^u^dU^ Cody J^Wy,

V. LEGAL AUTHORITY

This motion isbrought on thefollowing grounds (Specify the grounds in which your motion is

brought, include court rules, statutes and/or case law, etc. Add additional pages if necessary): C-Trx—/1 6 \-t )

C-l)J O/dUUkI-*^ <S4?ik- Cj>n$-iihiti&*\ arP. 1 S£c,

3 ' as-L. X w.c. 1, *~J 4U- U.S. 6>W. /Uwf.
/v. tUtoHf,. &.mc3); ^JMJ-M^);*^
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166 Wn.App 99, 268 P.3d 359 (2012).

Petitioner have established an actual and substantial prejudice resulting from a con

stitutional error. As pointed out;.the United States Supreme Court has held that it is

a fundamental due process violation to convict and incarcerate a person for a crime with

out proof of all the elements of the crime. Fiore v. White,531 U.S. 225,228-29, 121 S.Ct.

712, 148 L.Ed.2d 629 (2001), (See Permstick,3 Wash. 673,675, 29 P. 350 (1892).

Petitioner's liberty is unlawfully restrainted in violation of due process of law based

on former DUI statute RCW 46.61.502. Petitioner has met the threshold requirement of a

constitutional error that require this writ be granted.

|V. PETITIONER'S LIBERTY IS CURRENTLY RESTRAINTED IN VIOLATION OF DUE PROCESS
' OF LAW BASED ON FORMER IMPLIED CONSENT STATUTE RCW 46.20.308 PERMITTING

POLICE OFFICERS TO OBTAIN PETITIONER'S BLOOD WITHOUT HIS CONSENT OR THE
AUTHORITY OF LAW

STANDARD OF REVIEW

RCW 10.73.100(6) provide in relevant part: A significant change in the law, whether

substantive or procedural, which is material to the conviction, sentence, or other order

entered in criminal or civil proceeding instituted by the State or local government, and

either the legislature has expressly provided that the change in law is to be applied

retroactively, or a court interpreting a change in the law that lacks express legislature

intent regarding retroactive application determines that sufficient reason exist to re

quire application of the change legal standard. In re Pers. Greening,141 Wn.2d 687,695,

9 P.3d 206,211 (2000).

Washington's implied consent law was passed by popular initiative in 1968. Laws of

1969, Ch.l section 1 (Initiative Measure No. 242, adopted November 5, 1968); State v.

Morales, 173 Wn.2d 560,571-72, 269 P.3d 263 (2012). Codified at RCW 46.20.308, the law

provides law enforcement officers with an effective means of obtaining physical evidence

H/UHaw fa jJe.1,^7
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of intoxication since any person operating a motor vehicle on the roads of this State

is deemed to have conseted to the administration of blood alcohol test. State v. Bartels,

112 Wn.2d 882, 885, 774 P.2d 1183 (1989). "The implied consent statute, RCW 46.20.308

was adopted to control or reduce the drunk-driver hazard to highway safety." State v.

Moore,79 Wn.2d 51,53, 483 P.2d 630 (1971). It operates by recognizing that drivers have

consented to alcohol testing by the operation of a motor vehicle within this State RCW

46.20.308(1). Washington's implied consent law creates a statutory presumption that any

one arrested for driving under the influence of alcohol has consented to a breathor blood

test for purposes of determining the level of alcohol. Because of the seriousness of the

offense, the Legislature has mandated that vehicular assault suspects submit to a blood

test regardless of consent. State v. Schulze, 116 Wn.2d 145,146, 804 P.2d 566 (1991)(RCW

46.20.308(3)) State v. Morales,269 P.3d at 268.

Officer Michl failed to report to the scene of the accident. He testified that De

tective Karn Belshay notified him and informed him that alleged marijuana was found in

the petitioner's car.

Officer Michl testified that he was a Drug Recognition Expert; However, he never

testified that he performed any of the 12-steps requirement known to be reliable indi

cator's of marijuana uses, or impairment. Instead, he testified that petitioner had

watery blood shot eyes and that running a red light is a classic sign of a person who's

impaired by marijuana. (RP 10-9-at44)£ PfcVv-C/)

The Washington State DRE program begain in March 1996, although it did not become

operational until July 1997. The Washington State DRE program complies with the IACP

standards, and officers in this State use the same 12-step protocol adhered to nationally.

Currently, the program is used in King, Pierce, Thurston, Yakima, and Spokane counties.

DRE's are trained to determine whether a driver is under the influence of drugs, and then

oKfY\ for &lic{-%
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to determine the type of drug causing the observable impairment. To accomplish this DRE's

classify drugs into seven categories:

(1) Central nervous system (CNS) depressants, (2) inhalants, (3) phencyclidin (PCP), (4)

cannabis, (5) CNS stimulants, (6) hallucinogens, and (7) narcotic analgesics. The training

is based on the premise that each drug within a category produces particular signs and

symptoms. The effect of any given drug can vary from drug to drug, primarily in terms of

intensity and duration of action, and is dependent on many factors, including the amount

ingested, the user's tolerance to the drug, and the drug's purity. In theory, the DRE pro

tocol enables the DRE to rule in or out many medical conditions, such as illness or injury,

contributing to the impairment. To determine whether a driver is under the influence of a

specific category of drugs other than alcohol, DREs use a 12-step procedure based on a

variety of observable signs and symptoms that are known to be reliable indicators of drug

impairment. All DREs, regardless of agency, use the same procedures in the same order on

all drivers. In theory, a DRE will not reach a final decision until the entire evaluation

is complete. State v. Baity,140 Wn.2d 1, 991 P.2d 1151 (2000).

Officer Michl did not reach a final decision that Mr.Hills was under the

influence of or effected by marijuana because he failed to follow the 12-

step protocol requirement. Officer Michl only pointed out that Mr.Hiills

had bloodshot watery eyes. This is because Mr.Hills had just been informed

that his dear friend was decease. As a trained Drug Recognition Expert

officer Michl never cited to any known indicators after talking to Mr.Hills,

For example, odor of marijuana in the car or on Mr.Hills' breath, marijuana
debris in his mouth, green coating of his tongue, eyelid tremors, relaxed

inhibitions, incomplete thought process. (See N.H.T.S.A pages 8-11 category
cannabis (See Exh-E)

^Vien for fe-lhf'l
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Officer Michl known or should have known as a DRE officer that THC is

rapidly and extensively metabolized with very little THC being excreted un-

change from the body. THC is primarily metabolized to 11-hydroxy-THC. THC

is then rapidly metabolized to the 1l-nor-9-carboxy-THC (THC-COOH) which is

not psychoactive. (See Exh-E) Their was no direct evidence that Mr.Hills

allegedly ran a red light. Their was no withnesses statements obtained at

the scene of the accident by any officer that supported Mr .Hills ran a red

light. Officer Michl was informed by Det.Belshay that alleged marijuana was

found and since he could not reasonablely determine Mr.Hills was under the

influence he decided that he will just arrest Mr.Hills base on no evidence

that Mr.Hills was at fault, but because Lindsey was not expected to survive

the accident. Officer Michl told Mr.Hills that the law allowed him to proceed

in this manner. RCW 46.20.308(3). (RP 10-9-at 43) dStt. C* K~(l)

Officer Michl readed the "special evidenccWarning" and Mr.Hills never

signed it. (See Exh-F)

The former Implied Consent Statute RCW 46.20.308 did not define mari

juana THC concentration as a DUI crime and section (3) permitted officer

Michl to arrest Mr.Hills for vehicular homicide and taking his blood with

out his consent or the authority of law. Section five also authorized officer

Michl to take Mr.Hills blood even if he refused.

However, in light of Missouri v McNeely.133 S.Ct.1552 (April 17, 2013),

the United States Supreme Court ruled that natural melabolization of alcohol

in the blood stream do not present a per se exigency that justifies an ex

ception to the Fourth Amendement search warrant requirement for noncon

sensual blood testing in all drunk driving cases, and instead, exigency in
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this context must be determined case by case in the totality of the cir

cumstances, abrogating State v. Shriner,751 N.W. 2d 538, State v. Bohling,

173 Wis.2d 529,494 N.W.2d 399, and State v. Woolery,116 Idaho 368, 775 P.2d

1210.

In the present case officer Michl was not confronted with an emergency,

in which delay necessary to obtain a warrant, under the circumstances,

threatened the destruction of evidence specificly marijuana in Mr.Hills'

system. The accident occurred around 12:05pm Mr.Hills was arrested at 1:30pm

at Haborview Medical Hospital ten blocks away from the King County Courthouse/

fl search warrant could have been obtained by officer Michl.

Officer Michl was not required to first obtain a search warrant because

the former Implied Consent Statute "permitted" him to.obtain a blood sample

without Mr.Hills' consent or a search warrant.

The sinificent change in the law under the Implied Consent Statute RCW

46.20.308(3) now provide that if a person is arrested for vehicular homicide

provided in RCW 46.61.520 or vehicular assault as provided in RCW 46.61.522

or if an individual is under arrest for the crime of driving under the in

fluence of intoxicating liquor or drugs as provided in RCW 46.61.502, which

arrest results from an accident in which there has been serious bodily in

jury to another person, a breath or blood test may be administered without

the consent of the individual so arrested pursuant to a search warrant,a

valid waiver of the warrant requirement, or when exigent circumstances

exist. Section 5 now also requires "no test shall be given except as

authorized by a search warrant. (See Exh-G)

rVUritrvx fa &Jitf-H
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Mr.Hills was not afforded these constitutional rights and based on the

new change in the law; Mr.Hills' liberty is unlawfully restrainted in vio

lation of due process of law. Cody Money appears to be the first person

in the State of Washington that had the new laws applied to his case.

(See Exh- H)

The Washington State Constitution under Article I, sec. 7 provides: No

person shall be disturbed in his private affairs, or his home invaded, with

out the authority of law,

"When an unconstitutional search or seizure occurs, all subsequently un

covered evidence becomes fruit of the poisonous tree and must be suppressed."

State v. Ladson,138 Wn.2d 343,359, 979 P.2d 833 (1999); State v. Morales,154

Wn.App 26, 225 P.3d 311 (2010); and Wong Sun v. US 371 U.S. 471, 83 S.Ct.407,

9 L.Ed.2d 441 (1963). The Fourth Amendment provides in relevant part that

"the right of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures, shall not be violated

and no warrants shall issue, but upon probable cause." United States v.

Robinson, 414 U.S. 218,224, 94 S.Ct.467, 38 L.Ed.2d 427 (1973). Both

principles applies to the type of search at issue in this present case; which

involved a compelled physical intrusion beneath Mr.Hills' skin and into his

veins to obtain a sample of his blood for use as evidence in a criminal

investigation. Such an invasion of his bodily integrity implicates an in

dividual's "most personal and deep-rooted expectations of privacy."

Winston v. Lee. 470 U.S. 753,760, 105 S.Ct. 1611, 84 L.Ed.2d 662 (1985) also

see Skinner v. Railway Labor Executives' Assn.489 U.S.602,616, 109 S.Ct.1402,

103 L.Ed.2d 639 (1989).
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FILED
KING COUNTY, WASHINGTON

SEP 21 2007

CRIMINALPRESIDING

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON,
Plaintiff,

EDWARD JAMES HILLS,

Defendant.

No. 07-1-03980-1 SEA

AMENDED INFORMATION

COUNTI

I, Daniel T. Satterberg, Acting Prosecuting Attorney for King County in thename and by
the authority of the State of Washington, do accuse EDWARD JAMES HILLS of the crime of
Vehicular Homicide, committed as follows:

Thatthe defendant EDWARD JAMES RILLS in KingCounty, Washington, on or about
October 16,2006, diddrive a motor vehicle which proximately caused injury toLindsey Austin,
a person who died within three yearson or about October 16,2006, as a proximate result of the
injury; and that at said time the defendant was operatingthe vehicle(a) whileunder the influence
of intoxicating liquor, or any drug as defined in RCW46.61.502 and (b) in a reckless manner and
(c) with disregard for the safety of others;

Contrary toRCW 46.61.520(1 )(a), 1(b) and 1(c), andagainst thepeace anddignity of the
State ofWashington.

COUNTn

And 1,Daniel T. Satterberg, Acting Prosecuting Attorney aforesaid further doaccuse
EDWARD JAMES HILLS of the crime ofVehicular Assault, a crimeof the same or similar
character as another crime charged herein, which crimes were part ofa common scheme orplan
and which crimes were soclosely connected in respect to time, placeandoccasion that it would
be difficult to separate proof of one charge from proof of the other,committed as follows:

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Acting Prosecuting Attorney

AMENDED INFORMATION -1 J5XIiaS.?C°UC1hOUSe
Seattle. Washington 98104
(206] 296-9000, FAX(206)296-0955
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That the defendant EDWARDJAMES HILLS in King County, Washington,on or about
October 16,2006, did drive or operate a vehicle in a reckless manner and while under the
influence of intoxicatingliquor or any drugs, as defined by RCW 46.61.502, and did drive or
operate a vehicle withdisregard for the safety ofothers and caused substantial bodily harm to
Steve Lafferry;

Contrary to RCW 46.61,522(l)(a), 1(b) and 1(c), and against the peace and dignity ofthe
State of Washington.

NORM MALENG

Prosecuting Attorney
DANIEL T. SATTERBERG

Acting Prosecuting Attorney

AMENDED INFORMATION - 2

By:
Amyl ^eeflneim, WSBA1U9897
Senior Deputy ProsecutingAttorney

Norm Maleng, Prosecuting Attorney
DanielT. Satterberg, Acting Prosecuting Attorney
W554 KingCountyCourthouse
516 Third Avenue
Seattle,Washington 98104
(206)296-9000, FAX (206)296-0955
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ORDER

THIS MATTER having come before this court upon the motion of the Prosecuting
Attame/°ood cause having been demonstrated, and the defendant not being prejudiced hi any
substantiafright, the State ofWashington is allowed to file an amended information herein.

t) J aPt.
DONE IN OPEN COURT this ' day ofJww, 2007.

9y h%jJl^^t-
JUDGE

A^WeajieimrWSBA #19897
Senior Deputy Prosecuting Attorney

MOTION AND ORDER. PERMITTING FILING OF
AN AMENDED INFORMATION - 2

Norm Malong,Prosecuting Attorney
DanielT. Satterberg, Acting Prosecuting Attorney
W554 King Count)'Courthouse
516 Third Avenue
Seattle. Washington 98104
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON,

vs.

EDWARD HILLS,

Defendant,

)

) No. 07-1-03980-1 SEA

) COA No. 60911-4-1

Y

TRANSCRIPT OF PROCEEDINGS

ON APPEAL

RECEIVED

MAR 1 0 200

Nielsen, Broman &Koch.

Heard before the Honorable Judge Paris K. Kallas, at

King County Courthouse, 516 Third Avenue, Room E-847,

Seattle, Washington Vl

' ..-.•

APPEARANCES:

»r>

AMY FREEDHEIM, representing the State;

ERIC WESTON, representing the Defendant

J

DATE: October 9, 2007 r

REPORTED BY: Joanne Leatiota, RPR, CRR

' I

\ Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206-296-9167)

Seattle, WA 98104
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WITNESS

MICHAEL JONGMA

Direct Examination By Ms. Freedheim

Cross Examination By Mr. Weston

STEVEN GROSSFELD

Direct Examination By Ms. Freedheim

KAREN BELSHAY

Direct Examination By Ms. Freedheim
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Direct Examination By Ms. Freedheim
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NO. ADMITTED

State's Pretrial Exhibit 1

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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Q-

A.

Q.

A.

Q.

A.

Q.

36

pretrial purposes only. I understand that's your

only copy. I will ask the bailiff to make you a

copy.

(State's Pretrial Exhibit 1 admitted.)

MS. FREEDHEIM: The State will call

Officer Michl to the stand.

ERIC MICHL,

being first duly sworn, the witness was called and

testified as follows:

DIRECT EXAMINATION

BY MS. FREEDHEIM:

Could you please state your full name and your

occupation, please.

My name is Eric Michl, my last name is spelled

M-i-c-h-1. I am a Seattle police officer.

How long have you been involved in law enforcement?

27 and a half years.

Apart from your training to be a police officer,

your general training to be a police officer, do

you have specialized training?

I do.

Can you tell us a little bit about your specialized

training.

It involves driving under the influence, or DUI,

and I have always had an interest in this kind of

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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A.

Q.

A.

37

work, and in addition to what I learned in basic

training to be a police officer. In November of

1987, I attended a three-day class with the

Bellevue Police Department and the Washington State

Criminal Justice Training Commission on field

sobriety testing, including the horizontal gaze

nystagmus test.

Following that, there was another class in 1996

on DUI law updates and field sobriety testing. In

1999, I attended a three-day class on standardized

field sobriety testing and drugs and impaired

driving. And then most recently, the drug

recognition expert program with Washington State

Patrol.

I also maintain my certification as a breath

test operator with the Washington state

toxicologist, which requires me to recertify every

three years.

Are you a certified drug recognition expert

officer?

I am.

And does that include training in recognizing the

effects of marijuana on a person's ability to

drive?

Yes.

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

38

October 16th of 2006, how did you become involved

in the Edward Hills case?

I was contacted at home by the police radio

dispatcher.

And do you recall what time that was?

Right around 12:30 p.m.

And what were you asked to do?

I was asked to respond to a traffic collision scene

in the^West Seattle area, it was Delridge Way

Southwest and Southwest Myrtle Street, where two

vehicles had collided, and one person was in very

serious condition.

And so didyou then respond to the collision site?

I did not. I actually had a radio conversation

with Officer Bruce Wint, who was already at the

scene.

And where did you respond?

I actually went directly to Harborview Hospital

here in Seattle.

And when you arrived at Harborview, approximately

what time did you arrive at Harborview?

Right around one o'clock p.m.

And who did you contact when you got to Harborview?

Initially I met with the Seattle

firefighter/paramedic Randy Foy, who I know

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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A.

Q.

A.

Q.

A.

Q

39

personally, and I had a conversation with him. He

was actually at the scene of the collision.

What did you learn about the collision from him?

He had transported the defendant, Mr. Hills, to the

hospital, but told me that his passenger —

Mr. Hills' passenger was in a condition where

trauma CPR was being administered, and she was not

expected to survive.

And did you then have contact with Mr. Hills?

I did.

Would you recognize him if you saw him again?

Yes. He's the gentleman seated at the defense

counsel table wearing a red shirt.

MS. FREEDHEIM: May the record reflect the

witness has identified the defendant in this case.

Tell us, where did you have contact with the

defendant?

He was in the first treatment room to the right.

As you enter the emergency room, there's two

sliding doors that enter from what's called the

ramp into the emergency room itself, and he was in

the first treatment room across from the nurse's

station, to the right of those doors.

And were there any other police officers with him

that you recall when you first encountered him?

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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A.

Q.

A.

Q.

A.

Q

Not that I could remember, no.

And were there any signs of obvious injury or

trauma to the defendant that you saw?

I did not see any injuries to him, no.

Can you tell us about your contact with him.

Well, he was restrained to a backboard and in a C

collar. This is a collar around his neck to

immobilize his body, although he was able to move

around a little bit. His arms were restrained at

40

his sides. And I approached him and informed him

he was under arrest 'and advised him of his

constitutional rights.

When you told him that he was under arrest, did you

tell him what he was under arrest for?

A. Vehicular homicide and vehicular assault.

Q. What had you learned about the collision from

***" Officer Wint?

A.^He informed me that Mr. Hills had. failed to stop at

a red signal, collided with another vehicle. His

passenger was not expected to survive. And there

were some things that he discovered at the scene

that concerned me. One was a citation in the car

for a DUI that had been issued about two years

previous, a large amount of cash, and — if I can

refer to my statement to refresh my memory, if

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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A.

Q.

A.
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that's okay.

Do you have a copy of that?

I do.

Okay.

And there was some literature about search and

seizure that he found also. Using this

information, along with Mr. Hills' identifying

information, his name and birth date, I conducted a

search of law enforcement records myself and

discovered that he had a conviction for VUCSA and

that there was an entry on his Department of

Licensing abstract for a blood breath test refusal,

which indicated to me that at some point he had

been arrested for DUI before.

Were you aware of any drugs being found in his

vehicle at the crash scene?

Yes- Before_I^arrived at the hospital, i received

a telephone call from Detective Belshay on my

cellular phone, and she informed me that some.

marijuana had been discovered in the driver's door

handle of Mr. Hills' vehicle.

Did you make any observations about the defendant

when you contacted him?

Yes. He had watery, bloodshot eyes.

Why was that something that, based on your training

.*

A.

Q.

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

and experience, alerted you to something?

That's one of many signs that a person has been

using marijuana.

What was his demeanor when you contacted him?

The best way I'could describe it was indifferent,
or rather stoic or calm.

Was he cooperative with questions that you asked
him?

He was.

And did he track what you were asking him?

Yes.

You said that you advised him of his Miranda

warnings?

I did.

And did you do that from a card, or did you do that
from memory?

From a card I carry in my pocket.

Can you tell us the rights that you read to the

defendant.

Yes. "You have the right to remain silent.

Anything you say can be used against you in a court

of law. You have the right at this time to talk to

a lawyer and have him present with you while you

are being questioned. If you cannot afford to hire

a lawyer, one will be appointed to represent you

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, V7A 98104
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43

before any questioning, if you wish. You can

decide at any time to exercise these rights and not

answer any questions or make any statements. You

have the right to counsel. if you aren't able to

pay for counsel, you are entitled to have one

provided without charge."

Then did you ask him if he understood those rights?

Yes.

And did he indicate whether or not he did?

He indicated to me that he did and then asked me if

he could ask me a question.

What did he ask you?

He wanted me to explain in more detail why he was

being placed under arrest.

And did you?

Yes, I did.

Do you remember what you explained to him?

Referring to my police report, I told him I had

probable cause to arrest him for — I am sorry, I

told him that his passenger was not expected to

survive since the injuries were so serious and that

the law permitted me to proceed in this manner and

that — that was my response to his question.

And what was his reaction to your telling him that

the passenger was not expected to survive?

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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Q.

Q. ^

A.

Q.

There was not really much of a reaction. He was

rather indifferent or calm.

Can you tell us what it is about marijuana

impairment in the overall circumstances that made

you believe that the defendant could be under the

influence or impaired by marijuana.'

Well, the way the collision occurred is concerning,

because in my experience, as well as my training,

that people will typically disregard traffic

signals. They will be able to hold their vehicle

straight on a roadway, but they will miss some of .

the important things occurring outside of the car,

like traffic control devices or other hazards that

present themselves in the roadway. And running a

red light actually is a classic sign- of a person

who's impaired by marijuana.

Did you know that marijuana — or that cocaine had

also been found in the car during your contact with

him with?

No, I had no idea whatsoever.

And tell us, what is it about the fact that he had

a DUI citation at the scene or a prior suspected

DUI that led to your believing that he could

possibly be impaired for this particular offense?

Well, it would mean to me that he has a history of

\

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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this kind of conduct. That's one of many things

that I considered in making my decision.

Is there any one particular factor that you looked

at, or was it the totality of it?

No, I looked at everything that was within my

knowledge at that time.

You never saw him crying or being emotional after

you told him that his passenger was not expected to

survive?

No, 1 did not.

And did he have any other conversation with you?

No.

r—

And did you have any other conversation or

questions with him?

No.

v-

Apart from your then getting — I assume that you

then went on to get a legal blood draw from him? ^
Right. I advised him of the special evidence

warning and obtained a blood sample that way.

And he did not at any point ask for additional

tests?

No, he did not.

And he was cooperative through the blood draw

procedure?

Yes, he was.
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Q. Have you had any conversation with Mr. Hills since

October 16th?

A. No, I have not.

Q. And officer, do you recall, did you ever have any

contact that you recalled with Mr. Hills prior to

October 16th?

A. No.

MS. FREEDHEIM: I have no further

questions for Officer Michl.

THE COURT: Mr. Weston, we typically take

our afternoon break at this point. Do you have any

idea how long your questions will be?

MR. WESTON: I think it's going to be

somewhere in the ten- to 15-minute range.

THE COURT: Let's take our afternoon

recess, then. We'll be at recess for 15 minutes.

Thank you.

(Afternoon recess was taken.)

MS. FREEDHEIM: Your Honor, the State

would like to reopen direct with Officer Michl.

THE COURT: You may.

CONTINUED DIRECT EXAMINATION

BY MS. FREEDHEIM:

Q. Officer, over the recess did you have an

opportunity to review your statement in this case?

Joanne Leatiota, Certified Realtime Reporter
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Q.
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Q.

A.

Q.

A.

47

I did.

And was there any conversation that you had with

the defendant about the drug marijuana?

Yes.

And can you tell us about that conversation.

I was waiting for the nurse to find an access point

to draw his blood, and we had a conversation where

I asked him some questions. And he told me that he

last used marijuana the previous night, had not

used any alcohol for several days, and knew about

the VUCSA conviction, but he couldn't tell me when

or for what substance he was in possession of, and

that he had not used any other drugs.

Anything else?

He said that he believed he had the green signal at

the intersection.

MS. FREEDHEIM: I have no further

questions.

THE COURT: Mr. Weston.

MR. WESTON: Thank you. Your Honor, I

apologize. My ten to 15 minutes, after thinking

about it and talking with Mr. Palmer who was her.e,

it's much better used in the case in chief than at

this hearing.

THE COURT: Fair enough.

Joanne Leatiota, Certified Realtime Reporter
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MR. WESTON: I didn't want to waste

Officer Michl's time, but I heard they had

reopening. But I do have one quick question or a

set of questions.

CROSS EXAMINATION

BY MR. WESTON:

Q. The blood draw, did that actually come out of

Mr. Hills' body?

A. Well, the blood did, but it was through an IV

access already installed before I arrived at the

hospital.

Q. What else was hooked up to that IV access at the

time?

A. There was a bag containing clear liquid. Typically

it's saline.

Q. Do you have any knowledge about what anything else,

if anything, was ever attached to that same access

line?

A. No. I mean I could -- I don't want to guess. I --

I would have a suspicion, I suppose, but I wasn't

there when that was installed, and I am not even

certain who did install it. It could have been the

fire department or the hospital itself.

— MR. WESTON: Thank you very much. I have

no further questions.

Joanne Leatiota, Certified Realtime Reporter
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THE COURT: Ms. Freedheim.

REDIRECT EXAMINATION

BY MS. FREEDHEIM:

Are you aware of any other therapeutic drugs that

were given to the defendant?

Personally I was not present, so — I am aware of

something in his blood, I think, that was found,

but I wasn't there when that was administered.

MS. FREEDHEIM: I have no further

questions.

MR. WESTON: Nothing further. Thank you.

THE COURT: Thank you, officer, you may

step down. You are free to leave for now.

(Witness excused.) .

THE COURT: Any additional evidence from

the State?

MS. FREEDHEIM: Nothing.

THE COURT: Before I ask if the defense

wishes to present evidence, let me advise Mr. Hill;

of his rights.

Mr. Hills, the purpose of the hearings we have

had this afternoon is to determine whether any

statements you have made may be used in court and

whether any evidence will be suppressed.

You may testify at this pretrial hearing, but
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you are not required to testify, if you do not wish

to. If you testify, you are subject to

cross-examination about the circumstances under

which you made the statements and any other matters

that may affect your believability as a witness.

If you testify at this pretrial hearing, you

still retain your right to remain silent at trial.

If you testify at this hearing, neither the fact

that you have testified nor the testimony you give

at this hearing will be mentioned to the jury,

unless you also decide to testify about these

subject matters at the trial.

MS. FREEDHEIM: Only for the 3.5 hearing

and not for the 3.6 hearing.

THE COURT: I don't know that that's

necessarily resolved in the case law, counsel.

MS. FREEDHEIM: Okay. Great minds can

differ on these things.

THE COURT: And even mediocre minds can

differ. I am not aware that that's been resolved

in the case law, and I tend to give it on both.

Thank you.

MR. WESTON: May I have just a minute?

THE COURT: Certainly.

(Off-the-record discussion between

Joanne Leatiota, Certified Realtime Reporter
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DATE
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TIME

2038
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Statement Form

PLACE

Seattle Police Traffic Office

STATEMENT OF Q COMPLAINANT • WITNESS P VICTIM E OFFICER CI OTHER
NAME (LAST, FIRST, M.l.)

MICHL, Eric (-) #4494- Seattle Police Officer

INCIDENT NUMBER

2006-439504
UNIT FILE NUMBER

DOB

. Iam Seattle Police Officer Eric Michl #4494, currently assigned to the Driving Under the Influence Squad. Ihave over 22
years oftraining and experience detecting, invetigating, and arresting people for driving under the influence ofalcohol and / or
dnigs. I am also trained and qualified as aDrug Recognition Expert by the Washington State Patrol and International Association of
Chiefs of Police.

Tody at about 1230 hours Iwas contacted at home by Seattle Police Communications. I was directed to respond to aserious
injury collision atDelridge Way SW and SW Orchard St. I spoke with Officer B. Wind via police radio and learned that acar had
fail to stop at ared signal and collided with atruck. Apassenger in the car was not expected to survive. All occpauts were going to
be transported toHarborview Hospital.

While Iwas enroute to the hospital, Officer Wind reported that he identified the driver ofthe car as HILLS, Edward J.
According to Officer Wind, Hills had alarge amount ofcash on his personfa copy ofaDUI eitation issued to him over two years
ago, literature on search and seizure law, and the passenger with him was listed as aendangered missing person. I found Hills full
name and birthdate on the the police radio record and by checking this information I discovered that Hills also had aprevious
VUCSA conviction and abreath / blood test reftisal on his DOL abstract. Detective Karen Belshaw coutacted me via cellular phone.
She reported that Marijuana was found inside the drivers door handle ofthe vehicle Hills was driving.

Iarrived at Harborview Hospital and met with Seattle Firefighter Paramedic Randy Foy. He said he transported Hills from the
scene but also knew that trauma CPR was being perform on the passenger in Hills' vehicle. He did not helieve she would survive. I
concluded (hat based on all the information Ihad at this time, that Ihad probable cause to arrest Hills for Vehicular Assault,
Vehcular Homicide, andDUIwithserious inujry toanother.

At 1320 hours Imet with Hills in the emergency room. Stephen Santaella RN was also present and trying to find asite oh Hills
body to draw blood from. I informed Hills that he was nnder arrest for Vehicular Assault and DUI with serious bodily injury to
another. Iadvised Hills ofhis constitutional rights from acard Icarry for that purpose. Hills told me that he understood and wanted
to ask me aquestion. Hills asked me to explain in mor detail why he was being arrested. I told Hills that his passenger was not
expected to survive and since the injuries were so serious, that the law permitted me to proceed in this manner. I noticed Uiat Hills
had watery and bloodshot eyes.

At 1323 hours I advised Hills ofthe Special Evidence Warning. Hills was not able to sigu itbecause he was restrained to a
backboard and in aC-collar. His hands were also restrained. I asked Hills ifhe would voluntarily submit to the blood test. Hills
said he would.

While waiting for the nurse to find an access point, I questioned Hills and learned from him the following; Hills said he
believed he had the green signal: He last used Marijuana last night and had not had any alcohol for several days. He admitted to
having aaVUCSA conviction but did not remember what it was he was in possession of. He said he had not used any other drugs.

STATEMENT TAKEN BY

Self

X
SERIAL

TRANSCRIBED BY (Taped/Translated Slalerrenls) SERIAL SUPERVISOR
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SEATTLE

POLICE

DEPARTMENT

DATE

10/16/2006

STATEMENT OF

TIME

2038

COMPLAINANT WITNESS

Statement Form

PLACE

Seattle Police Traffic Office

VICTIM OFFICER OTHER
NAME (LAST, FIRST.M.I.) : ~

MICHL, Eric (-) #4494- Seattle Police Officer

INCIDENT NUMBER

2006-439504
UNIT FILE NUMBER >—

The nurse was not able to located an access site for ablood draw. Instead he used the IV aheady installed in Hills left arm I •
watched as the nurse prepared the IV access with Idodine and then insert asyringe. The uurse drew blood from Hills and then
transferred it into Ihe two blood sample lubes Iprovided from my blood sample kit. Ichecked each tube aud them to confab asmall
amount ofwhite powder. Icompleted the label on each tube and initialed them along with the nurse. Isealed the lubes back in the '
blood kit and released Hills to Officer Chin. I identified the nurse by his photograhpic Harborview identification tag.

I took the blood kit to the evidence unit, sealed it in apaper bag and handed it over to Officer M. Jongma.

WITNESS
STATEMENT TAKEN BY

Self
-" ' SERIAL unit

TRAN5CRI BED BY{Taped/ Translated Statements)
SERIAL UNIT SUPERVISOR SERIAL
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON,

vs.

EDWARD HILLS,

Defendant

)

) No. O7-3-039S0-1 SEA

) COA No. 60911-4-1

)

TRANSCRIPT OF PROCEEDINGS

ON APPEAL

Heard before the Honorable Judge Paris K. Kallas, at

King County Courthouse, 516 Third Avenue, Room E-847,

Seattle, Washington

t

APPEARANCES :

AMY FREEDHEIM, representing the State;

ERIC WESTON, representing the Defendant.

DATE: October 17, 2007

REPORTED BY: Joanne Leatiota, RPR, CRR
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Kino County Courthouse, Rn.. C-912, (206-296-9167;
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Seattle, Washington; Wednesday, October 17, 2007

MORNING SESSION - 9:12 A.M.

— oOo—

THE COURT: We are here for the court's

findings and conclusions following a bench trial.

I make the following findings of fact. On October

16, 2006, defendant Edward Hills drove a car, a

silver Ford Taurus. 19-year-old Lindsey Austin was

his front seat passenger. As the driver, the

defendant was involved in a collision at Delridge

Way Southeast and Southwest Orchard Street in

Seattle, Washington.

The collision took place at approximately noon.

Exhibits 23 and 24 show the gouge marks that reveal

the location of the "maximum engagement" of the

defendant's car and Steven Lafferry's truck.

There is no evidence before the court that

Steven Lafferry contributed in any way to the

collision. There is no evidence he consumed either

alcohol or drugs. Instead, the court finds that

the collision was caused by the defendant running

the red light .

I make this finding on numerous grounds.

Mr. Lafferry testified he had the green light.

I find he is a credible witness, and I accept his

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rm. C-912, (206) 296-9167

Seattle, WA 98104
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testimony. In addition, Victoria Tang, P.J.

Redmond, and Ethel Dreher testified that the

defendant ran the red light after coming to a

complete stop at the red light.

Tang said it was "shocking," Redmond testified

it was "sudden," and Dreher testified the defendant

"took off through the red light." Their testimony

as drivers and as occupants of cars also waiting

for the red light is credible.

It is more credible than the testimony of

Darnice Madison, who was not in a similar position

to be viewing the traffic lights. In addition, Ms.

Madison's testimony is internally inconsistent and

contradicted by Ebony Wearing, who testified the

young women were on the bus at the time of the

collision.

In addition, Ms. Madison's family-like

relationship with the defendant presents a bias

that further lessens her credibility. For example,

Darnice Madison testified she did not recognize the

defendant as one of the occupants of the car and

learned of his involvement only later. Ebony

Nearing, however, contradicted this, testifying

that Darnice instantly recognized the defendant and

made cell phone calls to report the events.

Joann<=- Leatiota, Certified Realtime Reporter
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1 | For these reasons, I find the collision was

2 I caused by the defendant running the red light.

2 i J also find that at the time of the driving, he

4 f, was under the influence of marijuana and impaired

5 is by his consumption of marijuana. This finding

6 rests on several grounds. The blood draw was taken

7 at Harborview Hospital at- 1:38 p.m. on October

8 16th. Subsequent testing revealed, among other

9 things, the presence of THC and carboxy T1)C.

20 Regarding the blood draw, the evidence shows it

H was done properly with a properly packaged vial

12 for -- actually, two properly packaged vials. And

13 although they were drawn from an IV rather than the

24 vein, there is no evidence to suggest contamination

25 or anything less than valid, reliable test results.

26c The forensic toxicologist, Justin Knoy,

27 « testified about the significance of these results.

2g p The THC level was 1.6 nanograms per milliliter, the

19 i carboxy THC was 16.6 nanograms per milliliter.

20 Mr. Knoy has some specialized training and

2i knowledge regarding the effects of marijuana on the

22 body, although he candidly acknowledged the limits

231 of his expertise. Based on how the body processes

24* THC and the fact that THC was still in the

25f defendant's blood, Mr. Knoy opined that the

Joanne Leatiota, Certified Realtime Reporter
King County Courthouse, Rin. C-912, f2C)6) 296-9167

Seattle, VIA 9felO<3
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defendant smoked marijuana within three to four

hours of the blood draw.

He testified to a reasonable degree of

scientific certainty that the defendant's THC level

was higher a few hours before the blood draw, even

though he could not with a reasonable degree of

scientific certainty state the precise level of THC

at the time of driving.

In addition, based on the carboxy THC levels,

Knoy opined that Mr. Hills was an infrequent user,

and therefore, the effects of the marijuana

impairment would be more pronounced.

Finally, Mr. Knoy testified, based on his

training and experience, as to the effects of

marijuana on the body, in particular, how it

creates an impaired ability to drive a car. The

main impact is the distortion of time and space and

the delayed reaction time. There is also a

resulting impaired coordination and decreased

vigilance.

In sum, his testimony provides a basis for the

court to find that the consumption adversely

impairs a person's ability to perform complex,

divided attention tasks involved'in driving.

In addition to the blood test and Mr. Knoy's

Joanne Leatiota, Certified Realtime Reporter
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testimony, Officer Michl's testimony also provides

a basis for the court to find that the defendant

was under the influence of and impaired by

marijuana consumption. His eyes were bloodshot and

watery at Harborview Hospital. This is consistent

with marijuana consumption. I recoanizP there are

other possible explanations, but in this particular

case, there is no factual basis for drawing any

other inference.

Finally, the facts of the collision also

establish the defendant's impairment. I recognize

that sober drivers run red lights, but the evidence

before the court also establishes that drivers

under the influence of marijuana run red lights as

a result of that consumption. This finding is

based on Officer Michl"s training and experience

and his opinion. His training and experience is

extensive, and I find he is a credible expert when

rendering this opinion.

In addition, the evidence regarding the gouge

arks shows that Mr. Lafferry took evasive action,

i.e., braking, but the defendant did not. The

failure to brake is also evidence of impairment.

This evidence establishes that the defendant's

ability to drive his car was lessened to an

m
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appreciable degree, and for these reasons, the

court finds that at the time of driving, the

defendant was under the influence of marijuana and

impaired by his consumption of marijuana.

In addition, 1 find he intentionally drove the

car while impaired and drove it with a young

teenage passenger in his car. His conduct was rash

and heedless, and it shows an indifference to the

consequences.. It was reckless with a disregard for

the safety of others.

I also find the defendant's driving proximately

caused injury to Steven Lafferry. His injuries

constitute substantial bodily harm, as that term is

defined by statute. As a result of the collision

caused by the defendant's driving, Mr. Lafferry

suffered a fracture in his right ankle. He

continues to suffer from soft tissue injury to the

neck, which has resulted in a limited ongoing

ability to turn his neck.

The defendant's driving also proximately caused

injuries to Lindsey Austin, and those injuries

caused her death on October 16th, 200 6.

Dr. Brian Mazrim, an associate medical examiner

for .King County, described the extensive and fatal

injuries suffered by Lindsey, including multiple

Joanne Leatiota, Certified Realtime Reporter
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rib fractures, fractured right collarbone,

lacerated descending aorta, lacerations to the

liver and the spleen. He described why these

injuries, especially to the aorta and liver, were

fatal. I adopt his testimony.

He concluded that Lindsey's death was caused "by

multiple rib fractures and the lacerations of the

aorta, lungs, liver and other viscera due to the

blunt, force injury sustained in the collision."

He also expressly ruled out that Lindsey was in

any way injured by aid provided to her. He found

no evidence of a spinal cord injury.

For these reasons regarding count one, the

charge of vehicular homicide, I find that the State

has met its burden of proving the following

essential elements beyond a reasonable doubt: That

on or about October 16th, 2006, Edward Hills drove

a motor vehicle, that the defendant's driving

proximately caused injury to Lindsey Austin, that

at the time of causing the injury, the defendant

was driving the motor vehicle while under the

'influence of drugs, and in a reckless mariner and

with disregard for the safety of others, that

Lindsey Austin died within three years as a

proximate result of those injuries, and that the

Joanne- Leatiota, Certified. R«lfc^enJ\eP°Qr,te0r. ,_
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defendant's act occurred in the state of

Washington.

For these reasons, I find Mr. Hills guilty of

vehicular homicide as charged in count one.

Regarding count two, the charge of vehicular-

assault, I find that the State has carried its

burden of proving the following elements beyond a

reasonable doubt: That on or about October 16th,

2006, Mr. Hills drove a vehicle, that the

defendant's driving proximately caused substantial

bodily harm to Steven Lafferry, that at the time

the defendant drove the vehicle in a reckless

manner, and he was under the influence of drugs,

and he drove the vehicle with a disregard for the

safety of others, and that the act occurred in the

state of Washington.

For this reason, I find the defendant guilty of

the crime of vehicular assault as charged in count

two.

Any questions from counsel regarding the court's

findings and conclusions?

MS. FREEDHEIM: Not from the State, your

Honor.

MR. WESTON: No, your Honor, thank you

THE COURT: Counsel, I will have you
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schedule sentencing with the sentencing

coordinator, and that will be Mr. Hills' notice of

the sentencing, and counsel can alert the victims

and the victim's family members of the sentencing

date. We are at recess. Thank you.

(Proceedings adjourned at 9:25 a.m.)
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For the. SUPERIOR COURT OF THE STATE OF Washington

FOR THE COUNTY OF KING

Edward J. Hills, Petitioner. Case No.: 07-1-03980-1 SEA

DECLARATION OF
ROBERT M. JULIEN. MD, PH.D

Pursuant to standard Court procedures. I. Robert Julien, MD, PhD. do hereby

declare as follows:

1. Iwrite this declaration on behalfof the petitioner in the above-referenced

case, at his behest.

2. Ireceived my M.S. and Ph.D. in Pharmacology from the University of Washington
and my Medical Degree from the University of California at Irvine. My many research articles
focus on the psychopharmacology of sedative and antiepileptic drugs. Previously an Associate
Professor of Pharmacology and Anesthesiology at the Oregon Health Sciences University, 1am
retired from the active practice of medical anesthesiology at Providence St. Vincent Hospital in
Portland Oregon. Ihave published the 12th edition of my psychopharmacology textbooks
Primer ofDrug Action (Worth Publishers, 2011). With 38 years of continuous publication, A
Primer ofDrug Action is regarded as adefinitive textbook of psychopharmacology, covering both
psychotherapeutic agents as well as substances of abuse. 1lecture widely on
psychopharmacology and Ihave been court qualified on many occasions. My Curriculum Vitae is
attached as Exhibit A.

3. Many of the above-described trials have involved charges of Driving Under

the Influence of Intoxicants (DUII). Much of my expert testimony in those trials focused on

issues relating to Che smoking of marijuana and the significance of blood concentrations of

tetrahydrocannabinol (THC). Ihave been found qualified to testify as an expert on such

1- DECLARATION OF ROBERT M. JULIEN, MD, PH.D
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matters in Washington and Oregon courts on many occasions, including courts in King

County Washington.

4. Ihave been asked by Mr. Edward Hills to review and comment upon particular
testimonies by apurported prosecutor's expert regarding the effect of an identified amount

of THC in Mr. Hills* blood as it relates to psychomotor impairment. Ireviewed those
materials in arriving at the conclusions set forth herein. From those materials, Igleaned

the following facts:

A. In abench trial on October 17, 2007, it was noted that Mr. Hill allegedly raqa red

light, striking avehicle driven by Steven Lafferry and resulting in the death ofapassenger
(Lindsey Austin) in Mr. Hills' vehicle.. Subsequent laboratory testing ofasample of.Mr.
Hills' blood revealed aTHC concentration of 1.6 nanograms per milliliter (ng/ml) and a

carboxy-THC concentration of 16.6 ng/ml.

B. The State's expert, Justin Knoy, testified that Mr. Hills had smoked marijuana

within three to four hours of the blood draw, that Mr. Hills was an infrequent smoker, was
therefore more susceptible to adverse psychomotor effects of THC, and therefore was .

experiencing adverse effects of THC on Mr. Hills ability to operate amotor vehicle.
C. This testimony by Mr. Knoy compelled the court to convict Mr. Hills of vehicular

homicide for driving while under the influence of drugs, namely THC.
D. In the absence of opposing testimony, Mr. Knoy was allowed to testify on abroad

range of THC effects, both therapeutic and toxic without discussion of dose-related effects
as well as effects seen at the reported concentration of 1.6 ng/ml.

:_DECLARATION OF ROBERT M. JULIEN. MD, PH.D
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E. Mr. Knoy was even allowed to claim that the effects of THC on psychomotor

impairment persists "for several hours after the THC has left the bloodstream" (transcript

testimony, page 58).

F. Mr. Knoy testified that research was being done to study the effects of THC at low

concentrations on driving ability. No citations or manuscripts were offered. This was

particularly unfortunate since a2004 manuscript was readily available and known to the

Washington State Toxicology laboratory. This manuscript by Ramaekers and coworkers

(Dose related risk of-motor vehicle crashes after cannabis use) that there is no relationship
between low concentrations of THC and driver culpability. Impairment occurs only at...

higher concentrations of THC.

G. Indeed, because of this relative lack of impairment at low doses, the State of

Washington has recently implemented legislation setting an upper limit of 5ng/ml of

active THC as evidence of lack of impairment. Such fact could not be determined from the

testimony of Mr. Knoy.

5. In defense of Mr. Knoy, he did testify that using anon-verified back-extrapolation of

THC levels at the time of the accident to be between two and five ng/ml (transcript, page

61).

6. Mr. Knoy testified that this (presumably upper level of5ng/ml) "would be similar to

the 0.8 grams% ofalcohol.

7. This estimate would be within the recently established limits for THC blood

concentrations and driving impairment.

8. Finally, Mr. Knoy ended his testimony by stating that the report 1.6 ng/ml blood

concentration was consistent with the impairing effects of marijuana. This statement was

3_DECLARATION OF ROBERT M. JULIEN. MD. PH.D
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untrue, inconsistent with the known pharmacology of THC, inconsistent with current law,

anda biased opinion for the State.

9. Finally, with aMaster's Degree in Forensic Chemistry, Mr. Knoy is not aphysician,
but he has been certified by the laboratory in which he is employed to have been

authorized to perform laboratory testing for the presence of drugs in biological fluids. At
the time of testimony, Mr. Knoy was certified as aForensic Scientist II.. His primary post-

degree training was at the 40-hour (1-week) Borkenstein course on the effects of drugs and
behavior. Dr. julien has over 40 years of training, research, writing, and education in

psychopharmacology as well as 25 years experience as aphysician trained in

anesthesiology.

10. in trial testimony, to my knowledge there was no expert testimony from defense

experts regarding the effects of low levels of THC on driving behaviors.
11. Such omission undermined the fairness of Mr. Hills' trial and provided for no

balanced testimony to assist the judge in making an objective, scientifically balanced

opinion.

12. The opinions expressed by me herein constitute my conclusions to adegree of
medical certainty, based on information commonly relied upon by experts in my field. My
opinions and conclusions are within the scope of my expertise, and result from my
scientific, technical, or other specialized knowledge that would have assisted petitioner's
jury in understanding evidence and issues relating to marijuana use, the significance of a
1.6 mg/ml blood concentration, and psychomotor impairment at that level. Iam qualified
to provide such testimony, which is based upon sufficient facts or data commonly relied
upon by experts in my field and is the product of reliable scientific principles and method,

4_DECLARATION OF ROBERT M. JULIEN, MD. PH.D
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According to the standards of my profession and specialty, Ihaveapplied appropriate

scientific principles and methods reliably to the facts ofthis case. The principles relied

upon by me aresupported by published literature, peerreview, utilization ofappropriate

error rates, and acceptability in the relevantscientificcommunity.

13. Iwasa resident ofOregon and am retired from practicing medical anesthesiology in

the State ofOregon at the time ofpetitioner's criminal trial. IfI had been called to testify on

petitioner's behalfat trial, 1would have been available and would have testified consistent

with my statements herein. Even ifa scheduling conflict existed between my calendar and

the trial court's docketing schedule, it is myexperience that such conflicts are easily^-

resolved and that 1would have been able to testify. Even if1had not been available;to

testify, other similarly qualified experts would have been available to provide similar

testimony.

14. Ihereby declare that the above statement is true to the bestofmy knowledge and

belief, and that1understand it is made for use as evidence incourt and issubjectto penalty

of perjury.

Dated: February 25, 2013.

Robert M. Julie^ MD, PhD
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Cannabis / Marijuana ^-Tetrahydrocannabinol, THC)
Marijuana is a green or graymixture of dried shredded flowers and leaves of thehemp
plant Cannabis sativa. Hashish consists of resinous secretions of the cannabis plant.
Dronabinol (syntheticTHC) is a light yellow resinous oil.

Synonyms: Cannabis, marijuana, pot, reefer, buds, grass, weed, dope, ganja, herb,
boom, gangster, MaryJane, sinsemilla, shit,joint,hash, hash oil, blow, blunt, green,
kilobricks, Thai sticks; Marinol®

Source: Cannabis contains chemicals called cannabinoids, including cannabinol,
cannabidiol, cannabinolidicacids, cannabigerol, cannabichromene, and several isomers
of tetrahydrocannabinol (THC). One of these isomers, A9-THC, is believed to be
responsible for most of the characteristic psychoactive effects ofcannabis. Marijuana
refers to the leaves and flowering tops of the cannabis plant; the buds are often preferred
because of theirhigherTHC content. Hashish consists of theTHC-rich resinous
secretions of the plant, which are collected, dried, compressed and smoked. Hashish oil is
produced byextracting the cannabinoids from plant material with a solvent. In the U. S.,
marijuana, hashish and hashish oil are Schedule I controlled substances. Dronabinol
(Marinol®) isa Schedule IIIcontrolled substance and is available in strengths of2.5, 5 or
10 nig in round, soft gelatin capsules.

Drug Class; Cannabis/Marijuana: spectrum ofbehavioral effects is unique, preventing
classification of the drug as a stimulant, sedative, tranquilizer, or hallucinogen.
Dronabinol: appetitestimulant, antiemetic.

Medical and Recreational Uses: Medicinal: Indicated for the treatment of anorexia
associated with weight loss in patients with AIDS, and to treat mild to moderate nausea
and vomiting associated with cancer chemotherapy. Recreational: Marijuana is used for
itsmood altering effects, euphoria, and relaxation. Marijuana is the most commonly used
illicit drug throughout the world.

Potency, Purity and Dose: THC is the major psychoactive constituent ofcannabis.
Potency isdependent on THC concentration and is usually expressed as %THC per dry
weight of material. Average THC concentration in marijuana is 1-5%, hashish 5-15%,
and hashish oil £ 20%.The form of marijuana known as sinsemilla is derived from the
unpbllinated female cannabis plant and ispreferred for its high THC content (up to 17%
THC). Recreational doses are highly variable and users often titer their own dose. A
single intake ofsmoke from a pipe orjoint iscalled a hit (approximately l/20th ofa
gram). The lower the potency orTHC content the more liits are needed to achieve the
desired effects; 1-3 hits of high potency sinsemilla is typically enough to produce the
desired effects. In terms of its psychoactive effect, a drop or two of hash oil on a cigarette
is equal to asingle "joint" ofmarijuana. Medicinally, the initial starting dose of
Marinol® is 2.5 nig, twice daily.

Route ofAdministration: Marijuana is usually smoked as acigarette ('joint*) or in a
pipe orbong. Hollowed out cigars packed with marijuana are also common and are called

-7
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\ Joints and blunts are often laced with adulterants including PCP or crack cocaine.
Joints can also bedipped in liquid PCP or incodeine cough syrup. Marijuana is also
orally ingested.

Pharmacodynamics: THC binds to cannabinoid receptors and interferes with important
endogenous cannabinoid neurotransmitter systems. Receptor distribution correlates with
brain areas involved in physiological, psychomotor and cognitive effects.
Correspondingly, THC produces alterations in motor behavior, perception, cognition,
memory, learning, endocrine function, food intake, and regulation ofbody temperature.

tA- Pharmacokinetics: Absorption is slower following the oral route of administration with
<^ lower, more delayed peak THC levels. Bioavailability is reduced following oral ingestion

due to extensive first pass metabolism. Smoking marijuana results in rapid absorption
with peak THC plasma concentrations occurring prior to the end ofsmoking.
Concentrations vary depending onthe potency of marijuana and the manner in which the
drug is smoked, however, peak plasma concentrations of 100-200 ng/mL'are routinely
encountered. Plasma THCconcentrations generally fall below 5 ng/mL less than 3 hours
after smoking. THC is highly lipid soluble, and plasma and urinary elimination half-lives
are best estimated at 3-4 days, where the rate-limiting step is the slow redistribution to
plasma of THC sequestered in the tissues. Shorter half-lives are generally reported due to »
limited collection intervals and less sensitive analytical methods. Plasma THC *$**
concentrations inoccasional users rapidly fall below limits of quantitation within 8 to 12
h. THC is rapidly and extensively metabolized with very little THC being excreted
unchanged from the body. THC is primarily metabolized to 11 -hydroxy-THC which has
equipotent psychoactivity. The 1i-hydroxy-THC is then rapidly metabolized to the 11-
nor-9-carboxy-THC (THC-COOH) which is not psychoactive. Amajority ofTHC is
excreted via the feces (-65%) with approximately 30% of the THC being eliminated in
the urine as conjugated glucuronic acids and free THC hydroxylated metabolites.

Molecular Interactions I Receptor Chemistry: THC is metabolized via cytochrome
P450 2C9, 2C11, and 3A isoenzymes. Potential inhibitors of these isoenzymes could
decrease the rateof THC elimination if administered concurrently, whilepotential
inducers could increase the rate of elimination.

Blood to Plasma Concentration Ratio: 0.55

Interpretation ofBlood Concentrations: It is difficult to establish arelationship
between a person's THC blood or plasma concentration and performance impairing
effects. Concentrations ofparent drug and metabolite are very dependent onpattern of
use aswell as dose. THC concentrations typically peak during the actof smoking, while
peak 11 -OH THC concentrations occur approximately 9-23 minutes after the start of
smoking. Concentrations ofboth analytes decline rapidly and are often <5ng/mL at 3
hours. Significant THC concentrations (7 to 18 ng/mL) are noted following even asingle
puff or hit of a marijuana cigarette. Peak plasma THC concentrations ranged from 46-188
ng/mL in 6subjects after they smoked 8.8 nig THC over 10 minutes. Chronic users can
have mean plasma levels ofTHC-COOH of45 ng/mL, 12 hours after use; corresponding

8-
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THC levels are, however, less than 1ng/mL. Following oral administration, THC
concentrations peak at 1-3 hours and are lower than after smoking. Dronabinol and THC-
COOH are present inequal concentrations inplasma and concentrations peak at
approximately 2-4 hours afterdosing.

It is inadvisable to try and predict effects based onblood THC concentrations
alone, and currently impossible topredict specific effects based on THC-COOH
concentrations. It ispossible for a person to beaffected by marijuana use with
concentrations ofTHC in their blood below thelimit of detection of the method.
Mathematical models have been developed to estimate the time of marijuana exposure
within a 95% confidence interval. Knowing the elapsed time from marijuana exposure
can then be used to predict impairment in concurrent cognitive and psychomotor effects
based on data in the published literature.

Interpretation ofUrine Test Results: Detection of total THC metabolites in urine,
primarily THC-COOH-glucuronide, only indicates prior THC exposure. Detection time
is well past the window ofintoxication and impairment. Published excretion data from
controlled clinical studies may provide a reference for evaluating urine cannabinoid
concentrations; however, these data are generally reflective ofoccasional marijuana use
rather than heavy, chronic marijuana exposure. It can take as long as 4hours for THC-
COOH to appear in the urine at concentrations sufficient to trigger an immunoassay (at
50ng/mL) following smoking. Positive test results generally indicate use within 1-3 days;
however, the detection window could be significantly longer following heavy, chronic,
use. Following single doses ofMarinol®, low levels ofdronabinol metabolites have been
detected for more than 5 weeks in urine. Low concentrations of THC have also been
measured inover-the-counter hemp oilproducts - consumption of these products may
produce positive urine cannabinoid test results.

Effects: Pharmacological effects of marijuana vary with dose, route of administration,
experience ofuser, vulnerability to psychoactive effects, and setting ofuse.
Psychological: At recreational doses, effects include relaxation, euphoria, relaxed
inhibitions, sense ofwell-being, disorientation, altered time and space perception, lack of
concentration, impaired learning and memory, alterations in thought formation and
expression, drowsiness, sedation, mood changes such as panic reactions and paranoia,
and a more vivid sense oftaste, sight, smell, and hearing. Stronger doses intensify
reactions and may cause fluctuating emotions, flights offragmentary thoughts with
disturbed associations, adulling ofattention despite an illusion ofheightened insight,
image distortion, and psychosis.
Physiological: The most frequent effects include increased heart rate, reddening of the
eyes, dry mouth and throat, increased appetite, and vasodilatation.

Side Effect Profile: Fatigue, paranoia, possible psychosis, memory problems,
depersonalization, mood alterations, urinary retention, constipation, decreased motor
coordination, lethargy, slurred speech, and dizziness. Impaired health including lung
damage, behavioral changes, and reproductive, cardiovascular and immunological effects
have been associated with regular marijuana use. Regular and chronic marijuana smokers
may have many of the same respiratory problems that tobacco smokers have (daily cough
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and phlegm, symptoms ofchronic bronchitis), as the amount of tar inhaled and the level
ofcarbon monoxide absorbed bymarijuana smokers is 3 to5 times greater than among
tobacco smokers. Smoking marijuana while shooting up cocaine has the potential to
cause severe increases in heart rate and blood pressure.

Duration ofEffects: Effects from smoking cannabis products are felt within minutes
and reach their peak in 10-30 minutes. Typical marijuana smokers experience a high that
lasts approximately 2hours. Most behavioral and physiological effects return to baseline
levels within 3-5hours afterdrug use, although some investigators have demonstrated
residual effects in specific behaviors up to 24 hours, such as complex divided attention
tasks. Psychomotor impairment can persist after the perceived high has dissipated. In
long term users, even after periods ofabstinence, selective attention (ability to filter out
irrelevant information) has been shown to be adversely affected with increasing duration
ofuse, and speed ofinformation processing has been shown to be impaired with
increasing frequency ofuse. Dronabinol has an onset of30-60 minutes, peak effects
occur at2-4 hours, and it can stimulate the appetite forup to 24 hours.

Tolerance, Dependence and Withdrawal Effect: Tolerance may develop tosome
pharmacological effects of dronabinol. Tolerance to many of the effects of marijuana
may develop rapidly after only afew doses, but also disappears rapidly. Marijuana is
addicting as it causes compulsive drug craving, seeking, and use, even in the face of
negative health and social consequences. Additionally, animal studies suggests marijuana
causes physical dependence. Awithdrawal syndrome is commonly seen in chronic
marijuana users following abrupt discontinuation. Symptoms include restlessness,
irritability, mild agitation, hyperactivity, insomnia, nausea, cramping, decreased appetite,
sweating, and increased dreaming.

Drug Interactions: Cocaine and amphetamines may lead to increased hypertension,
tachycardia and possible cardiotoxicity. Benzodiazepines, barbiturates, ethanol, opioids,
antihistamines, muscle relaxants and other CNS depressants increase drowsiness and
CNS depression. When taken concurrently with alcohol, marijuana is more likely to be a
traffic safety risk factor than when consumed alone.

Performance Effects: The short term effects of marijuana use include problems with
memory and learning, distorted perception, difficultly in thinking and problem-solving,
and loss of coordination. Heavy users may have increased difficulty sustaining attention,
shifting attention to meet the demands ofchanges in the environment, and in registering,
processing and using information. In general, laboratory performance studies indicate that
sensory functions are not highly impaired, but perceptual functions are significantly
affected. The ability to concentrate and maintain attention are decreased during marijuana
use, and impairment ofhand-eye coordination isdose-related over a wide range of
dosages. Impairment in retention time and tracking, subjective sleepiness, distortion of
time and distance, vigilance, and loss ofcoordiuation in divided attention tasks have been
reported. Note however, that subjects can often "pull themselves together" to concentrate
on simple tasks for brief periods of time. Significant performance impairments are

10-
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usually observed for at least 1-2 hours following marijuana use, and residual effects have
been reported up to 24 hours.

Effects on Driving'. The drug manufacturer suggests that patients receiving treatment
with Marinol® should be specifically warned not to drive until it is established that they
are able to tolerate the drug and perform such tasks safely. Epidemiology data from road
traffic arrests and fatalities indicate that after alcohol, marijuana is the most frequently
detected psychoactive substance among driving populations. Marijuana has been shown
to impair performance on driving simulator tasks and on open and closed driving courses
for up to approximately 3hours. Decreased car handling performance, increased reaction
times, impaired time and distance estimation, inability to maintain headway, lateral
travel', subjective sleepiness, motor incoordination, and impaired sustained vigilance have
all been reported. Some drivers may actually be able to improve performance for brief
periods by overcompensating for self-perceived impairment. The greater the demands
placed on the driver, however, the more critical the likely impairment. Marijuana may
particularly impair monotonous and prolonged driving. Decision times to evaluate
situations and determine appropriate responses increase. Mixing alcohol and marijuana
may dramatically produce effects greater than either drug on its own.

DEC Categoiy: Cannabis

DEC Profile: Horizontal gaze nystagmus not present; vertical gaze nystagmus not
\ / present; lack of convergence present; pupil size normal to dilated; reaction to light
/x normal to slow; pulse rate elevated; blood pressure elevated; body temperature normal to

elevated. Other characteristic indicators may include odor ofmarijuana in car oron
subject's breath, marijuana debris in mouth, green coating of tongue, bloodshot eyes,
body and eyelid tremors, relaxed inhibitions, incomplete thought process, and poor
performance on field sobriety tests.

Panel's Assessment ofDriving Risks: Low doses ofTHC moderately impair cognitive
and psychomotor tasks associated with driving, while severe driving impairment is
observed with high doses, chrome use and in combination with low doses of alcohol The
more difficult and unpredictable the task, the more likely marijuana will impair
performance.

References and Recommended Reading:
Aceto MD, Scates SM, Lowe JA, Martin BR. Cannabinoid precipitated withdrawal by the

selective cannabinoid receptor antagonist, SR 141716A. Eur JPharmacol 1995,282(1-
3): Rl-2.

Adams IB, Martin BR. Cannabis: pharmacology and toxicology in animals and humans.
Addiction 1996;91(11):1585-614.

Barnett G, Chiang CW, Perez-Reyes M, Owens SM. Kinetic study ofsmoking marijuana.
J Phannacokinet Biophann 1982;10(5):495-506.

Baselt RC. Drug effects on psychomotor performance. Biomedical Publications, Foster
City,CA;pp 403-415;2001.
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v> SEATTLE POLICE DEPARTMENT

INSTRUCTIONS FOR ALL BLOOD DRAWS

*

(checkeacb procedure)

Felony Armts-Mandatorv Blood Draws (VehicularHomicide / VehicularAssault)

ITTEstablish probable cause for Vehicular Homicide or'Vehicuiar Assault.

Q Ad

JLZjRe

Advise the suspect he/she isunder arrest for Vehicular Homicide or Vehicular Assault. Advise the suspect oftheir Miranda
ights.

Read thesuspect the Special Evidence Warning.

f7| This isamandatory blood draw; proceed to the blood draw procedures below.

Misdemeanor Arrests (DUI/.Physical Control)

[J Advise the suspect he/sbe is under anest for DUI or Physical Control. Advise the suspect oftheir Miranda Rights and Implied
Consent Warnings for Mood. (Advise evenif suspect is unconscious)

Q Ifthe suspect consents, proceed to the blood draw procedures below.If the suspect refuses, proceed as you would in abreath
test refusal case.

Note: Jlie arresting officer shouldcomplete oilofthe paperwork, including citing the impedfor DUl/Physical Control
offenses. AT.C.I.S. Detective will ensure the blood sample isanalyzedand submit Hie report.

Voluntary Blood/Urine/Breath

| [ Complete the Voluntary Blood/Urine/Breath section on the bottom ofthe form.

Q Ifthe subject submits to avoluntary blood draw, proceed to blood draw procedures below.

Blood Draw Procedures

f°1 Refer the doctor or nurse to the instructions on reverse side regarding use ofantiseptics.

[~| Use only the vials from an SPD Blood Kit. Check each vial for agray stopper, as well as the expiration date on the label and
"white powder" inside the vial. Check these items before giving the vials to the person drawing the blood sample for you. Be
sure todocument this information in anIncident Report Narrative and your Officer Statement, ifrequired.

(Tfobtain 5cc ofblood per vial, getting two vials of blood ifpossible. NOTE:OFFICER MUST BE PRESENT DURING
THE ENTIRE TIME THE SAMPLE IS BEING OBTAINED.

HATR WU' e{i TTME: UT^
Y\ put the suspect's name, SIN, present date and your initials/serial # on the LABEL ofeach vial. Have the person taking the

sample initiallhe LABEL oneach vial.

| Kplace the blood vials back in the plastic bag from which they came, and seal the hag across the top with 2" Permacel evidence
tape. Place the plastic hag with the vials back in the Styrofoam container. Tape the Styrofoam container closed using-2:'
Permacel evidence tape. Mark the container across the top with the suspect's name, date ofbirth, present date, the SIN and
yourinitials/serial #. '..••-.

Cjf3] Fill out hospital staff information boxes including the name, address and pbone number ofthe person who took the blood
sample. Print this informationclearly.

(3 Submit tbe sealed blood kit and acopy ofthe SPD Blood Draw form to the Evidence Unit.

8.B.2A tuck rev 6/04
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SEATTLE POLICE DEPARTMENT
BLOOD DRAW FORM

SPfJCIA!-RVlCieNOE WARNING .;;h

WARNING! YOU ARE UNDERARREST FOR:

CASE NUMBED

>/ 7S'n v

VEHICULAR HOMICIDE
VEHICULAR ASSAULT

D DUI ARREST RESULTING FROM AN ACCIDENT
WITH SERIOUS BODILY INJURY TOANOTHER

Atest ol v6ur blood or breath will be administered lo determine the concentration ol alcohol and/or any drug myour blood; however, 1must
advise vou that because of the nature of the arrest, according to Ihe law. ablood or breath test may be administered without your consent,
and that you have the right lo additional tests administered by aqualified person of your own choosing.
. have read the above statement to the subject Ihave read or have had read to me the above statement

OFFICER'S SIGNATURE

A /a (\( , /j.y?
—DATE/TIME ' LOCATION(s) SUBJECTS SIGNATURE ^

SUBJECT'S PRINTED NAME

WARNING! YOU ARE UNDER ARREST FOR:
/

• RCW 46.61.502 or RCW 46.61.504: Driving or being in actual physical control of amolor vehicle while under the influence of
Intoxicating liquor and/or drugs.

v-Si.J;.--'..

more

Ihave read or fcave hadread to metheabove statements).

0ATE/TIME

WILL YOU NOW SUBMIT TOABLOOD TEST?
Did subject express any confusion regarding Implied consenl warnings? Hso, explain In narrative •
SSSSSIalaS^kS^SB OF ANTISEPTIC IN OBTAINING BLOOD SAMPLE. DO NOT USE:
1. ALCOHOLS (OF ANY TYPE) 2. ALDEHYDES 3. KEYTONES

LOCATION(S)

Further vou are now being asked to submit to atest of your blood to determlrrfTalcohol concentration or the presence of any drug where. (A)vou ae^ncapTble le to physical Injury, physical incapacity, or o.herpjical limitation, of providing abreath sarnp.e; or (B :^are being
Sledin ahospital clinic, doctor's office, emergency medical vehk^fambulance. or other similar fac.lity; or(C) the olffcer has reasonablegrounSs to beSe you are under the influence of any drug. YoupZthe right to refuse this blood lest. You have the ngh. to have additional
tests administered by any qualified person of your choosing. S
If you refuse to take this test, your driver's license, permit^privilege to drive will be revoked or denied by the Department of Licensing for at
least one year, and your refusal to take this test mavpeused in acriminal trial.
If vou do submit lo this lesl and the lest is admiwslWed, then your driver's license, permit, or privilege to drive will be suspended, revoked orUeEfby^he Department of Licensing for ajS 90 days if you are age 21 or ever and the test indicates the alcohol concen.ral.on of your
blood is0.0B or more. /
If vou do submit lo this test and the testis administered, then your driver's license, permit, or privilege to drive will be suspended, revoked or
Lnted by the Department of Licensing for at least 90 days I. you are under age 21 and the test ind.cates .he alcohol 'oncen.rat.on of your
Wood is 0.02 or more, or if yei/lre under age 21 and are In violation of RCW 46.61.5D2. driving under the influence, or RCW 46.61.504,
physical control of a vehicle/fnder .he influence.
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