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A. IDENTITY OF MOVING PARTY

I, Abdunasir Said, Rppellant, Pro se, respectfully request

this Honorable Court afford liberal construction to this

motion keeping in accordance with Haines v. Kerner, 404 U.S.

519, S.Ct. 594 (1972), and review this Statement of Additional
Grounds briefing (SAG) submitted by the case Appellant.

B. ASSIGNMENT OF ERROR

1. The court erred in giving two invalid jury
instructions, No. 14 and No. 18.

2. Appellant received ineffective assistance of counsel,
where counsel failed to object to jury instructions that
relieved the State of the burden of proving every element of
the crime.

3. Insufficient evidence to support the conviction for
attempted first degree robbery under Count I.

C. ISSUES PERTAINING TO ASSIGNMENT OF ERROR

1. Whether jury instructions No. 14 and No. 18, relieved
the State of the burden of proving every element of the crime
of attempted first degree robbery?

2. In connection with jury instructions No. 14 and No. 18,
whether counsel was ineffective in failing to object to the
wording?

3. Based on the legal standard of the elements of
attempted first degree robbery as defined by Washington
Statute.., whether the evidence was insufficient to convict

appellant as a principle for attempted first degree robbery?

STATEMENT OF ADDTIICRAL CROUNDE ot



D. STATEMENT OF THE CASE

1. Procedurai facts

The State charyes Abdunasir Sai1d with (1) atvempieu fisL
degree robbery witih a deadly weapon agalnst Haiike Daikal
{count 1); {(2) atcempted [irsi deyl€e rOLLEL) Wili: @ wéaudy
weapon against Mohamed Ali (count 2), (2) aciempiea firsc
degree robbery with a deadly weapon ayainsdt Milhded JLwewsi
{(count 3); anc¢ (4) first degree unliawiul posSession Ol &

firearm {count 5). CP 183-RE. Sard’'s CU~GEIenUalls Wil CounlE
1-3 were Jaarso Abdi and Antonioc Forpes. CP i1oi-8D. Puilng
trial, the State drepped the charges 1NvVolving rieemarn Lecause
ne was unavailable to testify. RP 2531. 'inge COULl uwlitew lihis
defense motion for mistrial. mfP 2€34~34. Qe couin adse wwmied
Said's motion [0 disSmiSs the Lireari pOSSE&s810LH Cfhial 4& wug LO
insufficient evidence RP 2728-31. Qne jury LOUNU S&1U gud. iy
of attempted first aeyree robbery unaer count i {anvoiviig
Dalmar), acguittedu him Of attempteu tist degrLee rGLvely uhucl
count 2 (invelving Mr. Ali}, anu founc faim guiliy o1 {nu
firearm possicn cnarge. Rb 3049, CF 37c=-r5. the jui; Leibihed
special verdicts that Said was elm&u wWitli & LiledCl aiw olial
he committed the crimes shortily aiier bLeliy Igitased ool
incarceration. CP 376, 37R8-79. The court ihipscd & tCLa.a
standard range sentence oL 152 months in confiuéleub e Cr Jia.
Saiao cimely appeals. CP 40U3-1.4

Z. Triai eviuence

The evanis al 185U€ 100K padCe di abDOUL i o CawCiH Uis weo

STRTEMEMT OF ADDYTIONAL CRODNDS P 2
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night ¢f{ December 3G, 2017 in Seattle's Yessler Terrace,
outside the vecidence shared by Mchamed Ali, his wife, Falimo
Dalmar, and their children. PP 1476, 2094-96. Mt the tiue,
neighbor Johin Brzcstowski hearxrd a4 loud argument and saw &ix
meri cutside. RP 1505-06, 1511-12. Cne of the men raised hie
arm with scmething that cculd have been a rifle and said

something likz "ccne cut of your house"” as he peinted it

i

"towards the frount." RP 1516-20, 1522-Z4, 15392, Brzostowskil

fi

called ©11. RP 1520-25. M.A., the teenage daughter of Myx. Ali
and Dalmar, alsc called 911, regorting one of the men in a
silver-gray jacket had a gun. RP 2305, 2328-320.

Police arrived on the scene and saw three males walking on
a sidewalk in the area. RP 1368, 1378. When police identified
themselves with guns drawn, the men ran off. RP 1379. Officers
gave chase. RP 138C, 1479-82. They heard what sounded like a
trash 1id slamming shut durinyg the pursuit. RP 1483, 1944-45,
Ona male, later identifiad as Abdi, fell and was takena into
custody. RP 1381, 1482. Another male, later identified as
Said, stopped and allowed himself to be Jdetained. RP 1331,
1383-34. Police did not catch ugp with the third male. RP 13231,
1384. Neither Said nor Abdi had any weapcns. RP 1461, 1094-96.
Police found a shotgun and a revelver in a recycling bin that
was along the path c¢f pursuic. RP 1384, 13R8, 12¢5, 1462,
1753-54, 194%5-46.

At trial, Dalmar testified (Dalmar used a Smali interpreter

at trial. RP? 2204}, that two men, identified as ¥Yorbes apd

STATEMENT OF ADRITIONAL CPCUNDS P. 3



Abdl, Catie oo Lhe duor ol her house and knocked. RP 22i0-11,

222¢0-27. 3he locked through the peepnole and asked what tnay

waniced. R 2210. They asked Jor mongy. RF 221C. she sxild she

(43

did not have any. RP 2210. Said was not present during lals
encounter. RP 2255, 2267. Toe two men left and vent across the
streel to a car. RP 2210-12, 22¢2-63. They opened the back of
the car bui she dId not know what they took out. P 2212-13.
The (wo men returned and knocked on the door agairn. RP

2212--13, The wen had nothing in their hands. RP 2215. They

’

e

again asked tor money and she ayuin =2aid ghe dida'l have any.

{

RP 2215. The men leit and went behind the hcuse. RP 2215-16.
When Dalmar thouyht they had left, she and her son Mustafe
went ©o their car parkad out front, preparing Lo taike her son

to work. RP 2216. The two men she saw ecarlier, joined by a

(%1

tnird, came back. RP Z217. Dalmar identitied the third man in

228. Forbes (referred to as "Anctonic") hed

oS ]

court a8 Said. RP
a lony gun aad poinced it at her house while standing by he

sidewalk. ®P 2213, 2220. She oanly saw oné weapon, which she

described as "not 2@ small pistol, it was sowmcihing thao was
longyer." RF 2220. Zhe inicially testified the sthzo twe man
saild tney wanted monay. RP 2219, 2225. 3She lacer clavified

tnei Said was with the other two men as the; approachsd the
Car but he Jdid not ask for mcney. RP 2228. Dalmar said she haa
no money and asgked them te leave. RP 2219. She said thsy had
never done anyithlay Lo Ferbes and asked why he chireatened ner

chilaren and wial he wanted. RP 2212, Focbes apbloug.ized,

Foad

STATFMENT OF ADRTTTONAL, GRATDTS
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Dalmar subsequentl, izencvitiszc 2 (A0ui) abed 74 (Leiw) fru
lineups. [F 224, Z22€4, ixn Z3~Zv. Lalial réllefoeled &hb Gl
not see [hese (WO oen Wil
witl: Forbaes, the man who bad Lhe gulie RP F2
identifisd FPorbes from a hoie montage. ¥y 2220,

Regaraing 4 (fain), ste tesiiiied "He only Cames LOWoLud
the side of my windaow, he <ilc not even uge hHis nanas, L e
noL cone anything (¢ ne. Anc he was noc

-

sreuy at the heyinning.™ RE 2224, &he flatly; stated ¥4 il acu

o

1@vVe & gune RP 2287,

NGalmar's husband, Mohamed Ali, gyave hils cwn verson of
events at trial. (Mr. Bli usec a Somali inlelplelesr ac Liial.
pe 2092Y, PP O2U%94. Afler beatbing 10oud XKNOCKAIDY GL (he GLOL, fw
Tooked and saw three men stanuing ocutsius. PF 2047959, 4]
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2090, The Lrree men vwent 0 & Car and fellieéved d weapOlie B

101. All sguecifiec Forbes 4ol & yun. RE ZI03-24, 21060 e

£

L eteliberec FOornes with
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S ohoy B Ry 10 anc wdnt o atrached i
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Pip wife and sop o wer® vo Fheir gcar., FEAE

Inoekad on the ecar windaw snd Lwen of
monay.” B 2110-14, Forhes poinnoed bthe
copfeontin: Malywar., P00 211%-14. 2108.07,

Lhun ALL o aned door o vthe housa, fhe Lhoae @

apnronched. @D My ahat the door and taarns

Fop oonnay.

# PP 2214-1%2, P11 teatifigns Y maw

-

and tren

T thowu, ht aving the

P 2114-15, Ali ar Moh.

- 1 3 % A Pas
The pollcae came znd ran

ran
"T maw them yunning and

frow a4 lineu) az bho

zolaectad ¥4 [5213) feam snsther lineup 83 & ®an W
warey and "hat o a san apd attached us.T WD 2 Ry,

Al zaoatified "ty

S5 PP

alrhoush e wag eongletel, unable Lo describe 1.
when aske? what hes wsapt S, "attack.” Bli rosoonds
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any shont your windows, shatr 18 an etbach.” D 214
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not, it's all the same." RP 2165,

Mr. Ali's teenave deuvhter, M.p,., testified thalt =2re woke
up when she heard noise outside. PP 23205, 220¢. fhe lockel cut
her bedroom window to the backyerd and saw two juys zuaching

another man. RP 2310. She identified the victin a8s the

neighborhood grass-cuttevr. RP 2310-11. 2ne of ths men was
Porbes, the2 cther a bald man whe livaed bzhinsd the 2114
residence. RP 2312, 2371, 2377. The intevaction endsd zftacg
five minutes. RP 2311-13. M.A. acknowledysd she could not see

outside that well. PP 22374,

M.A. then went downstairs, where she a3aw her wother and
brother go to the car. RP 2313-14. Throe yuys rai ug. RP
2217-19, 2371-72. She recoynized Lhem becauss they hung cub in
the neighborhcod. RP 2319, <he identified Forbes, Said {ihe
"bald guy") and Abdi in court. RP 2324, AkAY wan ot the cap;
she could not r=zmember what he was dcing or whather bhe wus
helding anythipu. RP 2324, She 318 not knov what Said wes
dcing. RP 2324, 2371.

M.BAe called 211 because she had a2 hetizr commard of ire
EFnglish language then her fathevr, RP 2374, Tn h:r 911 oall,
M.E. described seeing one - 2 =zilvovr hardsun - hels oy & 2w
in & silver, Jrayish jacket. RP 27292.20, 3+ teoizl, 50

testified the guy irn the gray coat had Lhe jnun. RP 2382, wWhag

]

o

ter askad to clarify whether she gaw a Jrars jetXksl S: 3

eilver gray jacket, ghe angwered "iY was o Lra. ookt ann

saw something silver." PP 2379, Py oro suian in hegr tast

STATEMENT OF ADDTTICNAL GROINDS P. 7



A0E &GLU Bhe wad CFLlall s0e Jaw o Ul UslelUde
" ES)

pointing somethiing.” #F Z230l. lat iater, wikh asked Lo

v she just 8d4ia she saw somelhing silver. BE 2375, fhe

¥
N
3
98]
~
L
.

couls not say for certaln Lhat Vorbes had o guite FF

She testified thal Forbes wore a yray cecat. Wy 2354-25,

0]

SRS, 22379. Said wore black. FE 2324, She did not remember

what Abdi wore. RP 2225. She Jdi2 not see the bald guy (Raic)

with & wuhie RP Z2208-£7., 2he was uncertain whether shse sSaw the

gun wihen fhe men were at her notner's cer. RP 2337, Med. alu

vy

neci se

{

: any men come (O fhe JdUGT and <id noL see any wen poaad
a yun at her father. REP 237C.

R.A., ancther tgenagye dauvghter, heard yelling and screading
from the back side ot house. RP 18€5-86, 1873, 190¢~1C. She
looked outside and saw tihree plack men harassing an ¢ld nmap
sdentified as the neiyhitorncod yrass cutter. RPE 1674-75. Cne
ot the men was balae RP 187L. The old wen neld Up a chalr in
front of him. RP 1876, She ¢id not sSee the wen hit him, but
maiptained bhis face was bruised. RP 1800. One man had @ "ghing

et st RE OJERLS, She wondered 1t it was & gun, out coulo noo

From a JSowndtalrs window, she faw her mother ana MudStale 3

Lhe car.e RP OIP21-030 The three @en webe arouid ioe RE

She could nol near whal was Delny Sald. RP 1684d. Per movher
arove off. RP 1RES. Ro2. ala not gee anyone point a gun at ber
house. MFOLGIZ0 Boccorciag fo R.A., chey WenRt Lo @ garbage canty

Tthrew gometbing in there,” enu sterfleu running. PP 19RE, Ron.

oK AP ITUIOMrT
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N
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was unable to identify the three men. RP 1888. They wore
puffy, heavier jackets. RF 1892.

MystnFfe F1I tearifiz® that he went to get in the car with
hiz mothsar £9 2he could drive him to work. RP 1602. Cnce
ing*3¢c, he nocticaed "aboutr rthree wen™ stonding hy the sidavwalk.
BP 1603, Tws of rthe mer ssked his motrher for money while the
=hiprd srood hehind rhem with a shotgun vointed at the family's
honse ., PP IENS-NE, 1608, 1625, 1A437. The guy with the shotgun
vore a hlack ccar. His mother said "Don't point a jun at my
house® and "T have -ids at the housa." RP [609. She rArove off.
PP 15811, T+ all happened very guickly. RP 1634-35, 1639.

Mohamed A1 was concerned about the group of young men
loitering near his house, drinking. smoking and using drugs,
and had rnreviously complained tc the Housing Authority about
~her, RF ?1/R6, 218C-A1, 2192. M.A. also acknowlsdged there had
aen a problam with young people hanging outside their house
Arinking ~nd makirnt noaise. R*P 2376. At trial, Daimar Adenied
naing hothered by the loitering men. RP 2250. Dalmar herself
woulsd tell them to leave if they were drinking and there were
¢nildren in tha house. RP 2251. BAccording to Cfficer Skommesa,
the Hcousina Authority community liaiscn, Pelmar had complainec
ahout peonle hanging cut on the streeb. PP 2418, 2421.

M.r. testified that she spoke with her familv after the
incicdent and all ayree on what happened. RP 2339-40. On the
stand, Motamed ®1i Jeried tazlking about the incident with M.A.

or the otber children. RP 2191-92. Mustafe said they had "not

STATEMENT OF ADDITIONAL GROUNDS P. ©
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a memory that the person wesn was an acqguaintance rathery than
a stranger, leadin, to wmisidentification. RP 253R-092, 2507,
P2609-10. Ceneral sxnectations affagl Lercections of what is

seen and wind up in e person's memorv. RP 2554, 2608, orherx

-\

factors, including inadequate atterrion, poor lVigniing, Yack

)
4

cf time Lo observe, and stregs, WAY CAURE & 42TH0OnR L0

serceive a strancery as onesomz they alread. know. 2594-07,
2BTN-2604 ., A person cen be confident ~f 2 wpamory and et e

wreng aboat 1t whnare circumatances feormipg the ori inal cvent

are ocry and false cogt-rpvernt dipfovmation s dirtecrated into

Az arguzd to the bdvry, the defanse theoyy was traz® ths
State 3id net prove Said attempred to cowmit fipat Soyroe
robbery #yairst Dalmsr hecruse, according to Fel $9801000; , e
i act Fave 3 gun ard 314 net ssk for money. RPp 2909-317, My

rlits version of evente conflicted wivth his wife'ls vestimony
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and was exagygerated. RP 2910, 2915. s5aid's presence at the
scene was insufficient t¢ show accomgplice liability for the
attempted robberies. RP 2912. Nor aid the State prove Sa&id
possessed a firearm. RP 2912-14. Counsel also referenced Dr.
Loftus's testimony thet memocries can be inaccurately
reconstructedé through post-event information. RP 2917.
E. ARGUMENT
1. JURY INSTRUCTIONS NO. 14 AND NO. 18 WERE INVALID &S
TAEY RELIEVED THE STATE OF THE BURDEH OF PRCVING EVERY
ELEMENT OF ATTEMPTED FIRST DEGREE ROBBERY
The Btate submitted jury instructions MNo. 14 and No. 18
which relieved the State of the burden of proving that Said
was guilty as a principal of the attempted {irst degree
robbery of Dalmar. Rased on jury instruction No. 18 the State
needed to prove principal liability on that charge, obul
because jury instruction No. 14 relieved the State of the
burden of proving principal liability by changinyg the
definition cf the elements of first degygree robbery.
a. As a matter of due process, the State must prove each
e2lement of the offense beyond a reasonable doubt,
and such proof must rise above speculation for facts
necessary toc convict.
Jury instruction No. 14 relieves the State of that
burden.
The Due Process Clause of the Fourteenth Amencment grotect s
the accused against conviction except upon proof beyond a

reasonable doubt of every fact necessary toc constitute the

crime with which he cr she is charged. In re Winship, 397 0.S.

. . e e . [P 51
v CORTNTATE L N -~ R S v
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35%, 364, 9C S.Ct. 1068, 25 L.Ed. 24 262 (1870); See €«y.,

folis v. Carcia, 219 F.38 922, ©¢26~27 (%th Cir. 20C0)Y: State

W0
(%]

P.za 403 (1985), U.zZ.

[us]

v. Bundley, 126 Wn.Zd 418, 421,

Const. amend. X1V, Wash. Const. art. I, £3.

The Sixth Amendment to the United States Constituticn {U.5.
Const. amend. VI) and article I, section 22 cf the Wasninyion
Constitution /Wash. Const. art. I1%22) require that a Jury in =

criminal trial be instructed on all elements of a charged

crime. State v. Richie, 191 Wn.App. 915, 365 .34 770 (2015).

Whether a jury instruction correctly states the applicable

law is a guestiocn of law that we review ¢e noveo. See State v.

Pirtle, 127 wWn.2¢ 628, 656, 904 P.2¢ 245 (1995). Before

addressing whether an instruction fairly allowed the parties
tc argue the case, the court must first determine wnetbher the
instruction accurately states the law without misleading the

jury. State v. Acosta, 101 Wn.2d €12, £19-2G, 683 bP.2a 1069

1984). Jury instructicn must be relevant toc tne evidence

presenced. State v. Hughes, 106 Wn.2d4 176, 191, 721 P .24 207
(1%26). Instructing a jury so as to relieve cthe Stace C©f 1

burden t¢ prove all cf the elements of the case is reversicle

error. Srtrate v. Scoti, 110 Wn.28 6R2, 69G, 787 pP.zd 492

(1988). A constituliocnal error is harmless only if we are
convinced heyond a reasonable doubt that any reasonalb:le jury

would reach the same result absent the errcr. State V. Faster o

130 wn.2d 228, 242, 922 FP.2d 1285 (19946). (guoting State v.

Linchan, 147 Wn.2d &39°

~

May ©, 2002)).
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Jury iunstructionz that relieve the

crove every element of the crime charges may e considered Loy

~

the first time on review. State v. Walker, 1582 wn.2d 4C3, 341

F.3a 967 (2018).

In reviewing an embiguous instruction, Lne inguiry 18 not
how reasonable _jurors could or weoculd have understovda the
inagtruction as & whole; rather, the court must inguire whether
there is a "reasonable iikelihocd™ that the Jury has azplied
tne challenged instguction in a way that violates the

Conatitution. See Estelie v. McCuire, 5% U.S. 62, 72, 112

S.ct. 475, 116 L.Ed. 24 385 (199%1); Boyde v. California, 494

U.3. 370, 38C, 110 S.Ct. 1190, 108& L.Ed.2d 316 (1990). 1In
order to show Gue process viclation, the petitioner must show
both ambiguity and a "reasonable likelihooc" that the jury
applied the instruction in a way that violates the
Conetitution, such as relievinyg the State cof its burden of

proving every element beycnd a reascnable doubt. Waddinyton vV e

farausad, 555 U.S5. 17%, 180-¢1, 129 S.Ct. B23, 172 L.Ec.20 532
(200¢). (internal guotations and citations omitted).

The court begins it's analysis c¢f the constituticnalicty of
jury instructicns with the basic principles found in In re
2¢7 D.S. 358, 30 s.0t. L0A2, 25 L.ec.2d 268 (1970),
where the Couri held that tne prosecution must prove bkeyond a
reascnable doubt "every fact necvessary ©o constitute the crime

with which Tthe cefendant! is chargeda.” Ic. at 364. an

STATEMENT OF ADDITIONAL GROUNDS pP. 13



instruction that shifis tne burden cof disproving any elenent

¢t & criminal offense viclates Cuxe [rocesc. Mullaney V.

. I ol : c 0 SR« 200 GO S T 08
hi]bur, 4’121. L‘«Sc 6{4, "(Jl, .:.'L_i E"o - 15&{4 d‘: Lot-\,“f«} _1\,3

@)
o~

(1975).

Jury inastrucction No. 14 is ambiguous ana viclated Said's
constitutionel right to due process by relieve that State of
the burden of preving every element of the crime ¢f attempted
first degree robkbery of Dalimer.

Jury instruction Mo. 14 detines that Lhe elements Of

kS

Robbhery in the Flr

0]

Ll

Degree asre:

(1) That on or about a wivern date. a defencant uniawfully
tock personal property from the person or in the presence of
another,

(2) That & defendant intended to commit theft of the
property;

f3) That the taking was against the perscn's will by a
defendant's use or threatened use of immediate force, viclence
or immediate force, violence of fear of inJjury to that gerson
or to that person's properiy or to the person or property of
another;

{4) That force of fear was used by a defendant to oObtain or
retain possession of the progerty or t¢ prevent ¢r overcome
resistance te the talking:

(5) That in tne commission of these acts or in immediate

flight therefrom a defencdant or an accomplice was armed vith a
deadly weapon; ana

f6) That any of these acts occurred in the State of
Washington.

This clearly relieved the State cf having toc prove that

the defendant intended to commit the crime of Rekiery in the

first cegree. 2s the Prosecutor changed the wording <f the

def

o

[N

nition of Robbery in the first deyree.

STATEMENT OF ADRITICNAL CROUNDS F. 14



Ms. Voorhees, (Prosecutor) stated: The only thing that I
noticed in re-locking at that is--—-and I —-- it's just to be
consistent, and I had changed it in a couple glaces and not in
others, whether or not we want to refer to it as the defendant
or a defendant. I caught it in the first couple cf paragraphs,
but not further down. But 1 can certainly fix that so that
they all say "that a defendant." And I think that just makes

1t more gyeiaeric. RP 2765 Lines 4-11.

+

By the State changing the definition of Robbery in the
first degree (Ry changing the word "the defendant” to "a

defendant"), relieved the State of having to prove that the

<

defendant (Said) intended to commit first degree robbery, and
made it so that Said could be convicted if any of the
defendants intended to commit first degree robbery, even
though there is not any accomplice liability instruction on
Count 1. (See Jury instructicn 18).

Ms. Palmar clearly statecd "He only came toward the side of
my windcw, he <Zid not even usge his hands, and he had not done
anything to mwe. 2nd he was nct part of the other group at the

beginning." RP 2264 line 7-10. S¢c if it was nct for the

[ (]

(=]
(e

invalid jury instructions the jury could not have found Said

.

guilty of robbery in the first deygree as charged in count 1,
as there was not accomplice languayge in countc 1.

Even tihe trial judygye stated: "And I will acknowledge that
your involvement in this particular incident was certainly not

-- did not appear to be the instigator and I don't think the

STATEMENT COF ADDITIONAL GRCUNDS P. 15



Jury felt that il was, sither. T’ fairly certain that they
found, with regards ¢ the attempted robbery, that through the
acconplice, and it dGocesn’t take much to e an accoaplice. as
I'm sure it was explained Lo you and the law provides.”

b.

[

ity in the to-ccenvict

[N
w
focy

However there was no accomplice 1i
instruction cn counct 1. See instruction No. 1€6.
This shows both thet the instructicn was ambiguous ana that

i

there is a ceasonaiple likel

s

hood that the jury only found said
guilty to the atlempied first decree robbery in count 1
hecause of the ambigucus jury instruction given in No. 14.

be. As a matter of Jdue process, the to-convict instruction

must contain all essential elements of a crime.

"A trial court's failure to instrucit the jury as Lo every
element of the crime charged viclates due process."” State v.
Hassan, 184 Wn.App. 140, 148, 336 p.3d 99 {(2014); U.S. Const.
amend. XIV. & "'Te coavice [jucyl instruction must contain all
of the elements of the crime,'"” and "'must make the relevant
legal standard manifestly appavent o the average _juccr.'"

State v. Kylic, 166 wn.Zdé at &24 (guoting State v. wWalden,

7YY

7 (19

et
Lab]
(€3]

131 Wn.zda 46%, 473, %32 F.2C

$8)

"We review alleged errors cof law in jury instruccions de

novo." State v. Fehr, 185 Wn.App. S0E, 514, 241 F.3& 3263

(2015). A jury instruction is errcneousg if it relieves the
State cf its burden Lo grove every element ©f & crime. State
v. Deryke, 149 wWn.2d 206, ©12, 73 P.2d 1000 (z2e0z2Y. 2

to-convict instruction must contain all essential elements of

STATEMENT OF ADDITIONAL GROUNDS P. 16



a crime because it serves as a yardstick by which the Jury
measures the evidence to determine the defendant's guilt or
innocence. Id. at 910. The fact that another instruction
contains the missing essential element will not cure the
damage caused by the element's absence from the to-convict

instruction. Id. (guoting State v. Richie, 191 Wn.App. 916,

365 pP.3d 770 (2015)).

Said contends that, because it is impossible to know what
effect inconsistent instructions may have on a verdict,
prejudice is presumed in instances where the trial court gives
irreconcilable instructions. However, thus is true only where
the contradictory instructions pertain to a material issue in

the case. See Hall v. Corp. of Catholic Archbishop of Seattle.

80 Wn.2d 797, 804, 498 P.24 844 (1972).

The to-convict instruction on Count I, Instruction No. 18
stated:

To convict a defendant of the crime of attempted Robbery in
the First Degree as charged in Count I, each of the following
elements of the crime must be proved beyond a reasonable
deubt:

(1) That on or about December 30, 2013, the defendant did
an act that was a substantial step toward the commission of

Pobbery in the First Degree against Halimo Dalmar;

(2) That the act was done with the intent to commit
Robbery in the First Degree; and

(3) That the act occurred in the State of Washington.
If you find from the evidence that each of these elements

has been proved beyond a reasonable doubt, then it will be
your duty to return a verdict of guilty as to Count TI.

STATEMENT OF ADDITICNAL GROUNDS P. 17



This instruction dceg not list the elements of attemgted
first deyree robbery.

WPIC 27.02 lists tnat Robbery - First Degree - Elements
are:

To convict the defendant of the crime of robbery in the
first degree, each of the following six elements of the crime
must be proved beyond a reasocnable doubt:

(1) That on or about (date), the defendant unlawfully tcok
personal property frem the person [or in the presence] of
another;

(2) That the defendant intended to commit theft GIL the
property,

(3) That the taking was against the person's will by the
defendant's use or threatened use of immediate force,
violence, or fear of injury to that gerson [or to that
person's property] [or to the person or property of ancther]:

f4) That force or fear was used by the defendant [to
obtain or retain pcssession of the property] [or] [to prevent
or overcome resistence to the taking] lor! [to prevent
knowledge of the takingl;

(5) [(a) That in the commissicn of these acts [or in the
immediate flight therefrom] the defendant [was armed with a
deadly weapon]! [or]

T{b) That in the commissicn of these acts [or in
immediate flight therefrom] the defendant displayed what
appeared to be a firearm or other deadly weapon;] [or]

[(c) That in the commission of these acts [or in the
immediate flight therefrom] the defendant inflicted bodily
injury;?! lorl

[(d) That the defendant committed the robbery within
ané against a financial institution;! andg

(6) That any of these acts occurred in the State of
Washington.

//
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The fact that the to-convict instructions contained in jury
instruction No. 18 did not contain the essential element
reyuirea to prove attempted robbery in the first degree, this

court needs to vacate the convicticon. See State v. Richie, 191

Wn.Apg. 916, 365 P.3a 770 (2C15).

Its easy to see that because the tc~convict instruction on
Count I &id not have the essential element listed in it, that
is why the jury was able tc convict Said of attempted first
degree robbtery (as an accemplice. See Judge's statement at RP
31282 lines 15-22). Even thouygh the victim (Halimoc Dalmar)
stated that: "He only came towards the side of my window, he
did not even use his hands, an¢ he had not done anything to
me. And he was not part of the other groupg at the beginning."
And there 1is not any type of accomplice language in the
tc-conviction jury instruction No. 18, on Count 1.

However the same jury was unable to reach a verdict for
Antonio Forbes who was the gprinciple in the attempted rohbery
anad Dalmar said that he had a yun and asked her for money.
This just yoes to show how the jury misunderstood the _ury
instructions.

The united States Supreme Court has held that it is a
fundamental due prccess violaticn to convict and incacrcerate &
person for a crime without proccf cf all the elements of the

148 L.Ed.2d 629 (2001).

/7
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2. TRIAL CQUNSEL WAS INEFFECTIVE WHEN HE FAILED TO OBJECT
TO JURY INSTRUCTION NO. 14 and NO. 18
Trial counsel was ineffsctive when he allowed the State to
submit jury instructions that had the definition cf the crime
of first deyree robbery changed, (jury instruction No. 14),
and then did not list the elements c¢f the charged crime cf
attempted first degree robkbery, (jury instruction No. 18). The
conviction must be reversed.
a. Both the United States Constitution and the Washington
State Constitution guararntees the right to
effective assistance of counsel.
A criminal defendant is guaranteed the right to effective

assistance of counsel. U.S. Const. amend. VI; Const. art.

1,§22; State v. Grier, 171 Wn.2d 17, 32, 246 P.34 1260 (2011) -

Washington has adopted the Strickland two-pronged test to
determine whether a defendant had constitutionally sufficient

counsel. Strickland v. Washington, 466 U.S. 663, 687, 104

S.Ct. 2052, 80 L.Ed. 24 674 (1984); Crier, 171 Wn.2& at 32.
under Strickland, the defendant carries the burden of showing
1) that counsel's performance fell below &n objective
standard of reasonableness and (2) that this deficient
performance prejudiced the defense. Strickland, 446 T.S. at
687-88. We defer to the decisions of defense counsel in the
course of representation and stroncly presume that counsel's
performance was reascnable. Grier, 171 Wn.24 at 33. A
defendant can rebut the presumption of reasoconable performance

by showing that there is no conceivable legitimate tactic or

STATEMENT OF ADDITICONAL GROUNDS P. 20



strateyy to exglain counsel's conduct. 1d. fes State V.

Reichenbench, 183 wn.24 124, 130,101 P.3a 2C (2004) (Guoiing

-~

State v. Brewcztnski, 173 Wnolpop. 541 (2012).

Tt is easy to see that iheare was nc legitimare Ltactic cy
strateyy to allow btbe State Lo change the Gefiniticn ¢f what a

cobbery is trom (the cefendant) to (a defendant) RP 2765, wher:

7

there are three defendants. This allowsa the Szags Lo convic

2]

aid of attempted first degree rohbery as an accomplice sven

r

though there was not accomplice lamguage in the to-cunvict
jury instruction for Count I.

and then to allow the State to submit @ jury instruction
that ¢id not even list the elementis of attempted robbery in
the first degree in the to-convict instruccion, jury
instruction No. 12 was also ineffective.

1t is clearly irneffective assistance ¢f counsel (o allcew
the State to submit two Jury instructions that relieve the
State of the burden cof proving every element of the crime
charged.

3. THERE WAS INSUFFICIENT EVIDENCE TO CONVICT SATD OF
ATTEMPTED FIRST DEGREE ROBBERY

" "

Tie State failled to prove the "substantial step” wlemen: of

attempted first deyree robbery as charyeda in couni I. The
evidernice was alsc 1nsufticilent o orove Said was ,uliliy as a
principal ¢f the attemnptes firvst degcee rohbbery of Dalinaz.

Pased on the jury instructicn, ths Statc nzedsd £o Lrove

crincipal liabiliiy on thnat charge buc faliced o 3o 30 Tie

STATEMENT CF ADDITICKAL CGRCUNDS P. 21



convicticn qwoIl e Lavilsesd,
B 2 o2 matter 2f Jue progegss, ths Slate must prove each
element of the offense beyond a reascnable doubt,
and such nroof must rise zbove sgeculation
for facts necessary to ccnvict.
when a defendant challenges the sufficiency of Lhe evidence
supporting his conviction, we examine the reccrd tc decide
whether any ratiocnal fact finder could have found that the

State proved each element ¢cf the cffense beyond a reasonable

doubt. State v. Creen, 94 wWn.2d 216, 221, 616 P.2a 628 (138C)

3 [1“::“,& ;:‘w/;l piA S-Ci‘.o 2781, 61

P b », A
RNid, 44

(AN

{citing Jacksecn v. Virg

L.Ed. 2& 560 (197¢)). In a sufficiency of the evidence
challenge, the defendant admits the truth of all the State's
evidence, therefore, we consider the evidence and all
reasonable inferences from it in the light most favorable to

the ftate. State v. Salinas, 11% wWn.2d 192, 201, &29 P.24 1068

(1¢¢2). Further, direct evidence and circumstantial evidence

are egually reliaple. State v. Delimacrlecr, %4 wWn.2a 634, 38,

€18 P.2d 99 (1980).
The term "robbery"” is defined in RCW 9A.56.1%C.
RCW 22,585,190 states:

A perscn ccmnits robbery when he or she unlawfully takes
personal procerty from the gerson of another or in his oc
ner presence against his or her will by the use or
threatened use of immediate force, vioclence, cr fear of
injury to that gerscn ¢c¢ his or her property
or the person or groperty; of anyone. Such force or fear
must be used to obtain or retain possession of the
propercty, or tec prevent or overcome resiscance Lo the
taking; in either of which cases the degree of force is
immaterial. (Fmphasis added.)

STATEMENT CF ADDITIONAL GRCUNDS P, 22



A robbhary convicticon can be supported by evidence Of any
threat that induces an owner to cart with his property. State

v. Bandbur;h, 110 wn.2& 224, 293, 830 P.2d 641 (1992). The

Criminal Code definee & threat to inciude any direct or
inéirect communication cf intent to cause podily injury, to
damaye property, or tc physicaaly confirne or restrain ancther

cerson. RCW 9A.C4.110(28)(s)-(c).

All evidence must be considered in the light most favoracle

i

to the prosecuticon. Jacksen v. Virginia, 443 v.s. 307, 319, 29

S.Ct. 2781, 61 L.Ed. 24 560 (1272); Jones v. Wood, 114 F.3d

1002, 1008 (9th Cir. 1997). It is thzs trier of fact's
responsibility to resolve ccnflicting testimony, weigh
evidence, and draw reasonable inferences from the facts. It
must be assumed the the trier resclved all conflicts in a

manner that supports the verdict. Jackson v. Virginia, 443

U.8. at 319; Jones, 114 F.3d at 1CCE. The relevant ingquiry is
not whether the evidence excludes every hypothesis except
guilt, but rather whether the jury could reasonably arrive at

this verdict. United States v. Marcs, 240 F.2¢ 455, 458 (9th

dznce and the inferences

e

Cir. 1991). Circumstantial ev
reasonably drawn therefrom can be sufficient to prove any fact
and to sustain a conviction, although mere suspicion or

speculation does rot rise to the level of sufficient evidence .

United States v. Stauffer, 922 F.24 508, 514 (9th Cir. 1990);

See Jones v. Wood, 207 F.38 at 563. The court must base its

determination of the sufficiency of the evidence from a review
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of the record. Jackson, at 324.
The Jackson standard must ve applied with reference to the
substantive clements of the criminal oiffense as defined by

state law. Jackson, 443 U.S. at 324 n.l6; Windham v. Merkle,

s s

163 F.2d 1092, 1101 (Sth Cir. 1998). However, the miniium
amount cf evidence Due Process Clause requires to prove an

offense is purely a matter of federal law. Coleman v. Johnson,

U.S. ___, 132 3.Ct. 2060, 2064, 182 L.Ed. 24 978 (2012)
(per curiam). For example, under Jackson, juries have a broad
discretion to decide what inferences to draw and are reqguired
only to draw reasonable inferences from basic facts to
ultimate facts. Id.

The cnly evidence the State presented in connection to the
attempted first deyree robbery of Halimo Dalmar, was her
testimony. Ms. Dalmar testified that "He only came towards the
side of my window, he 4did not even use his hands, and he had
not dcne anything to me. And he was not part of the other
grour at the beginning." She does not even say that Said asked
for anyitbing. This does not constitute an attempted first
degree robbery as the jury instruction don't have an
accomplice language and he would have Lo have been the
principle Count 1.

This clearly shows that there was insufficient evidence to
convict Said of Attempted First Deyree Robovery in Count I.

//
//

Ny
IaN

STRIEVUNT OF AT ITICOAL GRCUNDS B



F. CONCLUSICN

For the reasons stated above, the Appellant respectfully

roguests this Honorable Court to reverse his conviction.

RESPECTFULLY Submitted this _/ day of _July , 2016.

e

- Said, Prc se
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PROCE CF SFRVICFE RY MAILING
EY A FERSCH IN STATE CUSTCDY
Fed.P.Civ.".5, 28 U.5.C. *1746)

I, 2bdunasir Said, cdeclare: I ain over the age of 21l-years,
and a party to this action. I am a resident cf the Clallam Bay
Corrections Center in the County of Clallam, State of
washington. My Prison address is 1530 Eayie Crest ¥Way, Clalilain
Pay, WA 28226

on the _/ day of July, 2016, I served a copy of
APPELLANT'S STATEMENT CF ADDITICNAL GROUNDS: on the Parties
herein by glacing true and correct copies tnereof, enclcsec in
a sealed envelope, into United States Mail (postaye pre-paia)
in a degosit tox as provided at the above named correcticnal
institution which I am presently confinea. The envelope's were
acdresses as follows:

THE COURT CF APPEALS
DIVISICN I

A00 University Street
Seattle, WA 98101-4170

Prosecuting Atty. Kiny County
Kiny Co. Pros/App Unit Superior
w554 Kinyg County Courthouse

516 Third BAvenue

Seattle, WA 98104

Casey Grannis

Nielsen Proman & Rocnhn, PLLC
1208 E. Madison St.
Seattle, WA 28122-2842

I certify, state and declare under penalty ol per_jury under
the laws of the Unitea qtates of Amerlca that the foregc1ngdxsuu
true and correct to the best of my knowledge. oy

EXECUTED ON: 7 7’ /47

/ (‘ - U
SICNATURE: ( %/Lﬁd




