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A. ASSIGNMENTS OF ERROR

1. Mr. Stark received ineffective assistance of counsel at trial.

2. Mr. Stark received ineffective assistance ofcounsel on direct

appeal.

3. Petitioner Brian T. Stark assigns error to Instruction No. 22,

attached in App. B (Ex. 6).

4. Count I of the amended information charged an offense that

was barred by the statute of limitations.

5. Mr. Stark assigns error the entry ofthe judgment and sentence,

attached in App. A (Ex. 8).

6. The trial court erred by imposing a 36 month term of

community custody for Count III.

7. The trial court erred by imposing the following conditions of

community custody: 2, 3, 5, 6, 9, 10, 22, 23, 24, 25, 27, and 29. App. A.

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. The complaining witness, C.W., repeatedly claimed that her

cousin, Jeffrey Stark,had been with her and Mr. Starkon a bike ride before

Mr. Stark allegedly took her into a half-built house and molested her. Mr.

Stark's trial counsel failed to interview Jeffrey Stark or call him as a witness.



Jeffrey Starklaterfound out that C.W. hadclaimed he waspresent, andgave

a written statement that there was no bike ride and no half-built house. App.

C (Ex.24). Did Mr. Starkreceive ineffective assistance of counsel whenhis

attorney failed to interview and call Jeffrey as a witness at trial?

2. In Instruction No. 22, the trial court told the jury: "Evidence

has been produced suggesting that the defendant committed acts of Child

Molestation in the First Degree and Incest in the First Degree on multiple

occasions." Ex. 6 (App. B). Was this instruction an unconstitutional

comment on the evidence, which weakened the State's burden of proof and

which caused a directed verdict on Counts II and III?

3. In Count I of the amended information, the State alleged that

Mr. Stark committed the crime of attempted first degree child molestation

between August 17,1999, andDecember31,2000. Yet, the Statedidnot file

the amended information until October 7, 2010 (or even the original

information until August 24, 2009). Exs. 1 & 2. Was Count I time-barred

becausethe charge was filed after the expirationof the three year statuteof

limitation in RCW 9A.20.080?

4. As for Count III, the trial court sentenced Mr. Stark to serve

102monthsin prison,followed by 36 monthsof community custody. Ex. 8.



Does this total sentence of 138 months illegally exceed the statutory

maximum?

5. As conditions ofcommunity custody, the trial court imposed

many restrictions on Mr. Stark's ability to have sex, possess pornography,

attendadult-only events, havecontacts withminors, andmanyotherintrusive

conditions. Ex. 8. Are some ofthese conditions unconstitutional or are they

proper crime-related prohibitions?

6. Issues Nos. 2 through 5, supra, were not raised at trial or on

direct appeal. Did Mr. Stark have effective assistance of counsel in prior

proceedings?

C. STATEMENT OF FACTS

The facts of this case are set out in detail in the Personal Restraint

Petition and are incorporated herein by reference.



D. ARGUMENT

1. Jeffrey Stark's Post-Trial Statements Justify
Vacating the Convictions Because He Was the One
Independent Witness Who Could Have Testified that
Mr. Stark Did Not Molest C.W. in a Half-Built
House

a. Summary

C.W. repeatedly claimed that her cousin, Jeffrey Stark, was present

on a bike ride, immediately before Mr. Stark allegedly molested her in the

half-built house in Maple Valley. She made this allegation to the police in

May2009;sherepeatedit in thedefense interview in June2010;sheincluded

this claim in the narrative she prepared for her counseling; she repeated the

allegation at trial. Exs. 17, 18, 20; RP 241-46, 325-28. Yet, according to

Jeffrey, there was no bike ride and he was never sent home from a half-built

house, Ex. 24, a notable event that someone would typically recall a few

years later.

Jeffrey should have been a witness at Mr. Stark's trial. He was the

onepersonwhocouldhaverebuttedC.W.'s otherwise uncorroborated claims

as he was the only clearly identified person who was supposedly present

immediately prior to a specific claimed incident. While C.W. also claimed

that various incidents ofabuse took place when her mother and brother were



at home, RP 216, 313-14, 583, her testimony was vague as to when exactly

these things took place, never pinpointing her allegations in the way that she

did related to Count II. Additionally, she never claimed that her mother or

brother had seen her immediately prior to the claim ofabuse as she did in this

instance. Thus, Jeffrey's testimony would have discredited C.W.'s allegations

not only with regard to Count II, but also would have carried over to discredit

the State's allegations on other counts as well.

Jeffrey did not testify. He did not testify because Mr. Stark's trial

counsel did not contact him, did not interview him and did not serve him with

a trial subpoena. Ex. 16. Although Mr. Stark and his wife, Danelle, told Mr.

Meryhew that they thought he should contact Jeffrey, and they gave them Mr.

Stark's brother's phone number so he could find out how to contact Jeffrey,

and although Mr. Stark would repeat this wish during the trial, Ex. 13 & 14,

Mr. Meryhew never contacted Jeffrey and the jury never learned that Jeffrey

disputed C.W.'s allegations.

b. Mr. Stark's Attorney Was Ineffective
When He Failed to Interview and

Subpoena Jeffrey

A person accused of a crime has the right under the Sixth and

Fourteenth Amendments and article I, section 22, to effective assistance of



counsel. Strickland v. Washington, 466 U.S. 668, 685-90, 104 S. Ct. 2052,

80 L.Ed.2d 674 (1984) While counsel is not expected to perform flawlessly,

counsel is requiredto meet an objectively reasonable minimumstandard of

performance. Id. at 688. Evidence of ineffective assistance includes the

failure to conduct appropriate investigations. Strickland, 466 U.S. at 691.

While considerable discretion is given to lawyers to make strategic

decisions about what to investigate, "[w]hen defense counsel merely believes

certain testimony might not be helpful, no reasonable basis exists for deciding

not to investigate." Duncan v. Ornoski, 528 F.3d 1222, 1234-35 (9th Cir.

2008) (emphasis in original). Accordingly, no deference is required to

tactical decisions made by counsel where counsel fails to conduct appropriate

investigationsprior to making the tactical decision. Riosv. Rocha, 299 F.3d

796, 806-807 (9th Cir. 2002).

Here, Mr. Meryhew did not have a tactical reason not to interview and

subpoenaJeffrey. Althoughhe had some vague memoryof some"external

barrier" to contacting Jeffrey, he is not certain and has no notes or other

records which would document this feeling he currently has. Ex.16. On the

other hand, Mr. Stark, Danelle Stark, and Sharon Stark all confirm that

Jeffrey was available to Mr. Meryhew. He was in Washington State; he was



in close contact with his parents; he had the same phone number for years.1

Exs. 13,14, & 15. Thus,givenJeffrey's importance to the case, as a witness

who would have denied C.W.'s claims that he was present at a key event, it

was ineffectiveforMr. Meryhewnot to have interviewedhim andsecuredhis

presence at trial. See Lord v. Wood, 184F.3d 1083,1095-96 (9thCir. 1999)

(failure to call key witnesses whose testimony undermined the prosecutor's

case constituted deficient performance).

Under Strickland, to show prejudice, petitioners need not prove that

"counsel's deficient conduct more likely than not altered the outcome in the

case," but rather only must demonstrate there is a "reasonable probability

that, but for counsel's unprofessional errors, the result of the proceeding

would have been different." Strickland, 466 U.S. at 693-694. "When a

defendant challenges a conviction, the question is whether there is a

reasonable probability that, absent the errors, the fact finderwouldhavehad

a reasonable doubt respecting guilt." Id. at 695.

"Reasonable probability" does not require that the defendant

demonstrate that the missing evidence probably would have resulted in

acquittal. United States v. Price, 566F.3d900, 911 (9th Cir. 2009). Thus,

1 If Jeffrey was truly unavailable,then his later statements would qualify
as newly discovered evidence under RAP 16.4(c)(3).



determining prejudice does not entail an analysis of the sufficiency of the

evidence, only "that the favorable evidence could reasonably be taken to put

the whole case in such a different light as to undermine confidence in the

verdict." Kyles v. Whitley, 514 U.S. 419, 435, 115 S. Ct. 1555, 131 L.Ed.2d

490 (1995). The Supreme Court has held that the standard was met when

there was a reasonable probability that one juror "might have had reasonable

doubt" as to the guilt of the defendant. In re Stenson, 174 Wn.2d 474, 493,

276P.3d286(2012).2

This standard is met here and there is prejudice. Had Jeffrey testified,

there is a reasonable probability that at least one juror might have had a

reason to doubt C.W.'s allegations. It is reasonably probable that, if Jeffrey

testified there was no bike ride, one juror would have concluded that C.W.

was not telling the truth and would have voted against conviction. Because

the evidence of each count was cross-admissible as to the other counts, if a

juror who heard Jeffrey's testimony had a reasonable doubt as to Count II, it

is reasonably probable that the juror have voted not to find Mr. Stark guilty

of Counts I, III and IV as well. All convictions should therefore be vacated.

2 Kyles, Stenson and Price all involve violationsof Brady v. Maryland,
373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), but the standard of materiality is
the same in this arena as it is with ineffective assistance of counsel. See Kyles, 514 U.S.
at 434 (adopting Strickland standard in Brady context).

8



c. The Fact that Jeffrey Has Died Does Not

Bar Granting Relief

The Statemaytry to claim that Jeffrey's statement is "hearsay" and

unsworn, and that Mr. Stark should therefore spend the rest of his life in

prison oroncommunity custody because Jeffrey unfortunately diedbefore he

could sign an affidavit or an unsworn declaration or testify at a reference

hearing. This Court shouldreject such a harsh result.

ER 1101 exempts from the coverage of the Rules of Evidence what

it calls "Miscellaneous Proceedings" which specifically include "habeas

corpus proceedings." ER 1101(c)(3).3 This exclusion applies here because

"[pjersonal restraint petitions are modern version of ancient writs, most

prominently habeas corpus, thatallowpetitioners to challenge the lawfulness

of confinement." In re Coats, 173 Wn.2d 123, 128, 267 P.3d 324 (2011)

(citing Toliver v. Olsen, 109 Wn.2d 607, 609-11, 746 P.2d 809 (1987)).

Consistentwiththis approach,the SupremeCourthasunambiguously applied

ER 1101(c)(3)'s exclusions for habeas cases to Personal Restraint Petition

3 Notably, the exclusion of habeasproceedings fromthe Rulesof
Evidence in Washington is not shared in all evidence codes. See, e.g.,former FRE
1101(3) (pre-2011) (stating that rules of evidence applied to proceedingsrelated to
"habeascorpusunder sections 2241-2254 of title 28, United StatesCode.")- The original
commentto ER 1101 (deleted in 2006, but which is included in the statutoryappendix)
makes it clear that Washington was adopting a rule that intentionally differed from the
federal correlate.



cases. In re Dyer, 143 Wn.2d 384, 394, 20 P.3d 907 (2001) (upholding

consideration of hearsay in PRP because "evidence rules do not apply to

habeas corpus proceedingspursuant to ER 1101(c)(3).").

There is, therefore,no strict ban on the considerationofhearsayat in

ahabeas proceeding. Theissue isoneofreliability, notadmissibility, andthe

fact that it is a judge, ratherthan a jury, who considers the evidence weighs

heavily in favor of not barring admission of such evidence:

Therefore,the question a habeas court must ask when
presented with hearsay is not whether it is admissible - it is
always admissible - but whatprobative weightto ascribe to
whatever indicia of reliability it exhibits....

A procedure that seeks to determine hearsay's
reliabilityinsteadof its mereadmissibility comports not only
with the requirements of this novel circumstance, but also
with the reality that district judges are experienced and
sophisticated fact finders. Their eyes need not be protected
from unreliable information in the manner the Federal Rules

of Evidence aim to shield the eyes of impressionable juries.
. . . Where the touchstone of a proceeding is
"meaningfulness," empoweringa district court to review and
assess all evidence from both sides is a logical process. It is
one that bolsters the traditional power of the habeas court to
"cut[] through all forms and go[] to the very tissue of the
structure" ofa proceedingand "look facts in the face." Frank
v. Mangum, 237 U.S. 309, 346, 349, 35 S. Ct. 582, 59 L. Ed.
969 (1915) (Holmes, J., dissenting). The habeas judge is not
asked, as he would be in a trial, to administrate a complicated
clash of adversarial viewpoints to synthesize a
process-dependent form of Hegelianlegal truth.... Rather,

10



in a detainee case, the judge acts as a neutral decisionmaker
charged with seizing the actual truth of a simple, binary
question: is detention lawful? Thisis why theoneconstant in
the history of habeas has never been a certain set of
procedures, but rather the independent power of a judge to
assess the actions of the Executive.

Al-Bihani v. Obama, 590 F.3d 866, 879-80 (D.C. Cir. 2010).

To be sure, a prisoner cannot obtain a reference hearing based upon

'" [b]ald assertions andconclusory allegations'" andfor'"mattersoutside the

existing record, the petitioner must demonstrate that he has competent,

admissible evidence to establish the facts that entitle him to relief;'" if the

'"evidence is based on knowledge in the possession ofothers,'" the petitioner

may either '"present their affidavits'" or "present evidence to corroborate

whatthe petitionerbelievestheywill revealif subpoenaed." Inre Yates, 177

Wn.2d 1,18,296 P.3d 872 (2013) (quoting In re Rice, 118 Wn.2d 876, 885-

886, 828 P.2d 1086 (1992)).

The evidence about Jeffrey here does not fit into the category of a

"bald assertion" or a "conclusory allegation." The evidence is supported not

onlybyJeffrey'shandwritten statement, butalso,throughdeclarations, bythe

witness who obtained the statement (Danelle Stark) and by Jeffrey's step-

11



mother, who believes that the handwriting and signature could possibly be

Jeffrey's.4

To be sure, regarding reference hearings, RAP 16.12, adopted in

1976, does state that ["t]he Rules of Evidence apply at the hearing."

However, ER 1101 was adopted almost three years later, in 1979, and thus

mayhaverepealed RAP16.12's provision byimplication. SeeLocalNo. 497,

Int'l Bhd. ofElec. Workers v. Public Util. Dist., 103 Wn.2d786,789-90,698

P.2d 1056 (1985).

Alternatively, one can harmonize the provisions by recognizing that

the purpose for RAP 16.12's language was obviously to protectprisoners

from having claims summarily denied by reference to affidavits. See Little

v. Rhay, 68 Wn.2d353,360,413 P.2d 15(1966) (upholding use of affidavits

in habeasproceeding to deny claim). Notably, ER 1101(c) gives discretion

to judges, stating that the Rules of Evidence "need not be applied" in the

listed cases (which include habeas litigation). Thus, RAP 16.12 may set out

the beginning point- that the Rulesof Evidence applyto a reference hearing,

but a judge, charged with the duty of enforcing the ancient writ of habeas

corpus, has the discretion in a givencasenot to applythe Rulesof Evidence

4 Any issue about the authenticityof Ex. 24 should be resolved at a
reference hearing.

12



when therigid application of such rules would runcounter to the interests of

justice. Notably, RAP 16.12's strictures about theRules ofEvidence canbe

waived. See RAP 1.2 ("(a) Interpretation .... Cases . . . will not be

determined on the basis of compliance or noncompliance with these rules

except in compelling circumstances wherejustice demands (c) Waiver.

Theappellate courtmaywaiveor alter theprovisions of anyof theserules in

order to servethe endsofjustice, subject to the restrictionsin rule 18.8(b)and

(c).").

In any case, to qualify as an unsworn declaration under RCW

9A.72.085, a statement must only "substantially" contain the various words

of that statute. The failure to comply with all of the requirements of that

statute do not preclude consideration of statements intended to be unsworn

declarations.5 JeffreyStark's statementdidnot conformcompletelyto RCW

9A.72.085, but he does state that he will "testify under oath" that the

allegations werefalse. Jeffrey's writtenstatement was not simply a passing

informal comment made without serious consideration, but rather was clearly

5 See Veranth v. Department ofLicensing, 91 Wn. App. 339, 343-44,
959 P.2d 128(1998) (citingRCW4.36.240(requiring court in everystageof an actionto
disregard anyerroror defect in pleadings or proceedings that doesnot prejudice the
adverse party); Griffith v. City ofBellevue, 130Wn.2d 189, 922 P.2d 83 (1996)(lackof
signature on verification of a petition forwritof review didnot deprive the court of
jurisdiction)).

13



intended to be a serious and formal declaration as to his own knowledge of

a key event in the legal system.

Where a non-lawyer attempts to submit a document in "legalese,"

courts have typically taken a liberal view of such documents to protectthe

rights ofprisoners. SeeFallenv. UnitedStates, 378U.S. 139,84 S.Ct. 1689,

12 L. Ed. 2d 760 (1964) (letter sent by sick prisoner who was away from

court after sentencing sufficient to constitute notice ofappeal); Coppedge v.

United States, 369 U.S. 438, 442 n.5, 82 S. Ct. 917, 8 L. Ed. 2d 21 (1962)

(collecting caseswherecourtshave taken a "liberal view" of papers filed by

incarcerateddefendantsto preserveappellatejurisdiction). Jeffrey's statement

rises to the level of a layperson's attempt to submit an unsworn declaration,

and Mr. Stark should not be penalized because he used the wrong words.

Ultimately, though, the issue is not whether Jeffrey's written

statement would be independently admissible at trial before a jury under ER

801-802. Rather, the issue at this juncture is only whether, for purposes of

a post-conviction petition, Jeffrey's statement is admissible to show the

prejudicefromMr.Meryhew's lackof investigation. Thereis nodispute that

Jeffreywas a materialwitness (namedby C.W. as beingpresentprior to key

event), that Mr. Meryhewknew about Jeffreyand did not interviewhim, that
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there was no tactical reason for the failure to interview and subpoena Jeffrey,

and that Jeffrey was available to be interviewed and to testify. These facts

canbeestablished through non-hearsay witnesses, andthus thedeficiency of

Mr. Meryhew's performance canbe established without regard to Jeffrey's

statement.

Toestablish thenextprongof theStrickland'test, prejudice, onedoes

not need to consider Jeffrey's statement "for the truth asserted" under ER

801:

[T]he statement "Xisno good" circumstantially indicates the
declarant's state of mind toward X and, where that mental
state is a material issue in the case, such statement would be
admissible with a limiting instruction. Technically it is not.
. . hearsay since it is not being admitted for the truth of the
matter alleged. We do not care whether X is in fact "no
good" butonlywhether thedeclarant disliked him. However
... the statement "I hate X" is direct evidence of the
declarant's state ofmind and, since it is being introduced for
the truth of the matter alleged,must be within some exception
to the hearsay rule in order to be admissible.

In rePenelope B,104 Wn.2d 643,653,709P.2d1185 (1985), quoting United

States v. Brown, 490 F.2d 758, 762-63 (D.C. Cir. 1973).

Similarly, here, the issue is not whether Jeffrey was telling the truth

when he said there was no bike ride and no home being built and or when he

said that C.W.'s claims were false. That may be the issue if the statements
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were beingoffered for purposes of a jury trial. Rather, the issuenowis, for

purposes of establishing the prejudice prong of the Strickland test, what

Jeffrey would have said (whether it was true or not) had Mr. Meryhew

interviewed Jeffrey and calledhim as a witness. The operative issue is not

whether there truly was a bike ride or half-built house, but rather whether

Jeffrey saidthere was nobike ride andnohalf-built house. The out-of-court

statements therefore are admissible, even under the strictures of the arcane

hearsay rules.

Finally, the application of a hyper-technical rule of evidence to

prevent consideration ofMr. Stark'sclaims ontheirmerits would violate due

process of lawunder theFourteenth Amendment andarticle I, section 3. See

Chambers v. Mississippi, 410 U.S. 284,302,93 S. Ct. 1038,35 L. Ed. 2d 297

(1973) ("[Wjhere constitutional rights directly affecting theascertainment of

guiltare implicated, the hearsay rule may not be applied mechanistically to

defeat the ends of justice."); Washington v. Texas, 388 U.S. 14, 87 S. Ct.

1920,18 L.Ed. 2d 1019(1967)(staterule of evidence cannotbe usedto deny

defendant right to put on defense). Exclusion of Jeffrey's statement would

"serve no legitimate purpose" or would promote a result that is

"disproportionate to the ends" that the Rules of Evidence are intended to
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promote. Holmes v. South Carolina, 547U.S. 319,326,126 S. Ct. 1727,164

L. Ed. 2d 503 (2006).

Here, the tragedy ofJeffrey's death at a young age from a brain tumor

should not compound the tragedy of incarcerating Mr. Stark potentially for

the rest of his life because Jeffrey did not use the correct legal incantations

in his statement. There is no legitimate purpose to barring consideration of

Jeffrey's statement, and the consideration byjudges ofwhat he clearly had to

say about C.W.'s claims would in no way cause confusion or prejudice in

front of a jury.

The State had notice ofJeffrey's statement since February 2011, when

Danelle Stark sent it to them. Ex. 14. In fact, the State and the police had

notice of Jeffrey since C.W. referenced him in April 2009, and could easily

have sent a detective to interview him then to see if he would verify C.W.'s

claims. After Danelle Stark sent the State a copy of Jeffrey's statement, the

State did not have to ignore it, and certainly could have conducted its own

investigation ofJeffrey and what he had to say as far back as February 2011.

Mr. Stark should not be penalized by the State's inaction. There is no

unfairness to consideration of this evidence at this stage.
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Accordingly, Mr. Meryhew was ineffective when he did not interview

Jeffrey or call him as a witness. Mr. Stark can demonstrate prejudice. Mr.

Stark's right to counsel under the Sixth and Fourteenth Amendments and

article I, section 22, was violated. All four convictions should be vacated.

2. The Trial Judge Illegally Commented on the Evidence

Mr. Stark firmly denied ever touching C.W. in a sexual manner.

While C.W. made various claims of molestation, her story changed

repeatedly and there was no corroboration for her allegations. The case

essentially boiled down to the jury having to decide whether the State had

proven beyond a reasonable doubt that C.W.'s allegations were credible.

Yet, at the last minute, and probably inadvertently, the trial court

commented on the evidence, and told the jury that, as it related to Counts II

and III, the evidence supported C.W.'s claims. In Instruction No. 22, the

iiPetrich,,e instruction, the trial court modified the recommended language

from WPIC 4.25, and told the jury:

Evidence has been produced suggesting that the
defendant committed acts ofChild Molestation in the First
Degree and Incest in the First Degree on multiple occasions.

App. B; Ex. 6 (emphasis added).

6 State v. Petrich, 101 Wn.2d 566, 683 P.2d 173 (1984).
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Article IV, section 16 to the Washington Constitution provides:

Judges shall not charge juries with respect to matters
of fact, nor comment thereon, but shall declare the law.

"An impermissible comment is one which conveys to the jury a

judge's personal attitudes toward the merits of the case or allows the jury to

infer from what the judge said or did not say that the judge personally

believed the testimony in question." State v. Swan, 114 Wn.2d 613,657,790

P.2d 610 (1990). "A statement by the court constitutes a comment on the

evidence if the court's attitude toward the merits of the case or the court's

evaluation relative to the disputed issue is inferable from the statement.

[Citation omitted] The touchstone of error in a trial court's comment on the

evidence is whether the feeling of the trial court as to the truth value of the

testimony of a witness has been communicated to the jury." State v. Lane,

125 Wn.2d 825, 838, 889 P.2d 929 (1995). A jury instruction that resolves

a disputed factual issue constitutes an impermissible comment on the

evidence. State v. Becker, 132 Wn.2d 54, 64-65, 935 P.2d 1321 (1997).

Here, Instruction No. 22 conveyed to the jury that the judge believed

the State's evidence - that the evidence suggested that in fact Mr. Stark had

committed the crimes ofchild molestation in the first degree and incest in the

first degree on multiple occasions - and that all the jury needed to do was to
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be unanimous as to which time he committed the crime. While this may not

have been the intent of the prosecutor who was focused on the requirements

of Petrich and his own belief that he was not alleging multiple acts for

CountsIIandIII,7 layjurors cannotbe expectedto understand Petrich andthe

true intent ofthe judge by giving this instruction. A reasonable juror reading

Instruction No. 22 would have no concept as to the reasons why the

instruction was given, but would certainly focus on the language of the first

line and the trial judge's belief that Mr. Stark was guilty. "[JJuries are

presumed to follow their instructions," Richardson v. Marsh, 481 U.S. 200,

211, 107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987), and thus one has to assume

that the jurors took Instruction No. 22 at face value.

A judicial instruction that is a comment on the evidence can, under

some circumstances, weaken the State's burden of proving guilt beyond a

reasonable doubt to a jury, protected by the Sixth and Fourteenth

7 The prosecutor at trial proposed this languagebecause he claimedthat
he had not alleged multiple acts per count, and thus WPIC 4.25's language was not
accurate. RP 851-52. However, the State's witnesses clearly alleged multiple acts per
count. For instance, C.W. told the investigating detective that once she moved to Maple
Valley, the abuse allegedly took place every six months. RP 324.

But, the issue is not whether a Petrich instruction should have been given or not.
Rather, the issue is once one was given, did the wording of the instruction improperly
convey to the jury that the judge believed that Mr. Stark committed the stated crimes on
multiple occasions and the only task for the jury was to agree unanimously which time or
times he did it?
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Amendments and article I, sections 3,21 and 22. When a judge tells the jury

that he or she believes that the defendant is guilty, this is equivalent to a

mandatory presumption andadirected verdict. See, e.g., State v. Becker, 132

Wn.2d at65(special verdict form thatconstituted a comment ontheevidence

"was tantamount to a directed verdict"); UnitedStatesv. Martin Linen Supply

Co., 430 U.S. 564, 572-73, 97 S. Ct. 1349, 51 L. Ed. 2d 642 (1977) ("[A]

trial judge is prohibited from entering ajudgment ofconviction ordirecting

the jury to come forward with such a verdict."); Smith v. Curry, 580 F.3d

1071 (9th Cir.2009) (habeas reliefgranted where judge coerced verdict from

hung juryby commenting on the evidence and using mandatory language).

Ondirect appeal, judicialcomments onjuryinstructions arepresumed

prejudicial. The burden is on the State to show that the defendant was not

prejudiced, unless the record affirmatively shows that no prejudice could

have resulted. State v. Levy, 156 Wn.2d 709, 725-26, 132 P.3d 1076 (2006)

For a PRP, however, the petitioner must show prejudice.SeeInreStockwell,

179 Wn.2d 588, 316 P.3d 1007 (2014).

Mr. Stark can meet his burden. There was a clear dispute over

whetherMr. Starkever,inanyway, didanything inappropriate towards C.W.

The judge's instruction to the jury conveying her opinion that Mr. Stark
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committed child molestation and incest on multiple occasions was clearly

prejudicial.

This is also an issue that should have been raised on direct appeal

where the standard of review was better than on collateral attack. See State

v. Levy, supra. Given the lack of any other challengesto Counts II and III on

direct appeal (where counselonly raised issues pertaining to Count I), there

could be no possible tactical reason not to raise a challengeto this instruction

on direct appeal. Thus, the failure to raise this issue on appeal violated Mr.

Stark's rights to effectiveassistanceofcounselon appeal, in violationof due

process of law and the right to appeal, protected by the Fourteenth

Amendment and article I, sections 3 & 22. There is prejudice because relief

would have been granted on direct appeal under a more favorable standard

ofreview. Evittsv. Lucey, 469 U.S. 387,396,105 S. Ct. 830,83 L.Ed.2d 821

(1985); In re Morris, 176 Wn.2d 157, 166-68, 288 P.3d 1140 (2012); In re

Orange, 152 Wn.2d 795, 814, 100 P.3d 291 (2004).

Finally, although the error here was not invited, with trial counsel

proposing a properPetrich instruction (Ex. 5), to the extentthat trial counsel

failed to except to the giving ofInstruction No. 22, he was ineffective under

the Sixth and Fourteenth Amendments and article I, section 22. See State v.
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Thomas, 109 Wn.2d 222, 743 P.2d 816 (1987) (ineffective not to propose

proper instructions); State v. Doogan, 82 Wn. App. 185, 188-90, 917 P.2d

155 (1996) (ineffective to propose incorrect instructions).

Accordingly, because Instruction No.22violates boththeWashington

and United States Constitutions, and Mr. Stark's prior counsel should either

haveexcepted to the instruction at trial or challenged it on directappeal, this

Court should grant the PRP and vacate the convictions.

3. Count I Was Barred by the Statute ofLimitations

In Count I of the amended information, the State charged Mr. Stark

with attempted child molestation in the first degree. Ex. 2. The charging

period wasOctober 17, 1999, until December 31, 2000, which mirrored the

charging periodin the "to convict" instruction (No. 17,Ex.6). Theamended

information, however, was not filed until October 7, 2010.8 Yet, for the

crime of attempted first degree child molestation, the applicable statute of

limitation was only three years. RCW 9A.04.080(l)(h). Accordingly, the

conviction is time-barred and should be vacated.

8 The original information, filed on August 24, 2009, charged one count
of child molestation in the first degree for some of the period covered in Count I of the
amended information, but Count I of the amended information extended back to August
17, 1999- a full year before Count I of the original information. Exs. 1 & 2.
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A statute of limitation protects accused persons "from having to

defend themselves against charges when the basic facts may have become

obscured bythepassage oftime " Toussie v. UnitedStates, 397U.S. 112,

114, 90 S. Ct. 858, 25 L. Ed. 2d 156 (1970). Criminal limitations statutes,

therefore, are "to be liberally interpreted in favor of repose." UnitedStates v.

Habig, 390 U.S. 222, 227, 88 S. Ct. 926, 19 L. Ed. 2d 1055 (1968). While

not exactly jurisdictional, the expiration of a criminal statute of limitation

"deprives a court of authority to enter judgment," thereby effecting "the

authority ofa courtto sentence a defendant fora crime." State v. Peltier, 181

Wn.2d 290, 297, 332 P.3d 457 (2014).

RCW 9A.04.080(l)(h) generally sets a three year limitation for most

felonies, with certain specified exceptions - "No other felony may be

prosecuted more than three years after its commission." At the time of the

relevant charging period in Count I of the amended information, RCW

9A.04.080(1)contained a longerstatute of limitation forcertain specified sex

offenses:

(c) Violations of the following statutes shall not be
prosecuted morethanthreeyears afterthevictim's eighteenth
birthday or more than seven years after their commission,
whichever is later: RCW 9A.44.073, 9A.44.076, 9A.44.083,

9A.44.086, 9A.44.070, 9A.44.080, 9A.44.100(l)(b), or
9A.64.020.
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Former RCW 9A.04.080(l)(c) (1998).

A 2006 amendment postponed the running of the limitations period

for certain sex offenses until one year from the date of the suspect's

identification by DNA testing. Laws of 2006, ch. 132, § 1. In 2009, the

limitations period for specified sex offenses was further amendedto allow

prosecution uptothe complainant's 28th birthday and, in2013, the limitations

periodwasextended to the complaint's30thbirthday. Laws of 2009, ch. 61,

§ 1; Lawsof 2013, ch. 17, § 1. The 2009 amendments furtheraddedseveral

new crimes to the list ofcovered offenses included in the expanded statute of

limitation - 9A.44.079 and 9A.44.089, rape ofa child in the third degree and

child molestation in the third degree. Laws of 2009, ch. 61, § 1.

In contrast, attempted child molestation in the first degree has never

been on the list of offenses subject to a longer statute of limitation either in

the 1998 version of RCW 9A.04.080 or the 2009 version. Yet, criminal

attempt is a separate offensefrom a completed crimeand is charged undera

separate statutory provision governing "anticipatory offenses" RCW

9A.28.020.9

9 During the charging period (8/17/99 to 12/31/00), this crime was
defined as follows:

(continued...)
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As this Court noted when holding that attempted harassment was not

the same as harassment for purposes of DNA collection:

Attempted harassment is a distinct crime with distinct
penalties. [Footnote omitted] All that is required in an
attempted crime is that the accused take a substantial step
toward the commission of a particular crime. Freeman was
convicted of taking a substantial step toward committing
harassment, but he was not convicted of "harassment under
RCW 9A.46.020" as required by the statute.

State v. Freeman, 124 Wn. App. 413, 415-16, 101 P.3d 878 (2004).

This Court explainedits holding by reference to basic principles of

statutory construction:

Whenstatutory language is unambiguous, the courtwill look
onlyto that language to determine legislative intent. Thecourt
cannot add words or clauses to an unambiguous statute when
the legislature has chosennot to include that language. The
court should assume that the legislature means exactly what
it says. State v. Delgado, 148 Wn.2d 723, 727, 63 P.3d 792
(2003). Statutory language is unambiguous when it is not
susceptible to two or more interpretations. Delgado, 148
Wn.2d at 726.

'(...continued)
A person is guiltyof an attemptto commit a crimeif, with

intentto commit a specific crime,he does any act whichis a substantial
step toward the commission of that crime.

Former RCW 9A.28.020 (1994). Attempted first degree child molestationwas designated
as a Class B felony, although in 2001, the Legislature amended RCW9A.28.020 to make
an attempt to commit first degree child molestation a Class Afelony. Laws of2001, 2nd
Sp. S, ch. 12, §354.

26



Freeman, 124 Wn. App. at 415. See also State v. Hale, 65 Wn. App. 752,

757-58, 829 P.2d 802 (1992) (mandatory minimum for first degree murder

did not applyto attempted first degree murder).

This reasoning applies here. InCount I of theamended information,

the State charged Mr. Stark with criminal attempt - not with child

molestation in the first degree. While the Legislature, at various times,

changed RCW 9A.04.080, adding various crimes to the section that allows

for prosecution years after the alleged offense, the Legislature did not add to

the statute an attempt to commit one of the enumerated crimes in RCW

9A.04.080(l)(c). Given the policy of construing such statutes in favor of

repose, itisapparent that acharge ofattempted first degree child molestation,

charged under RCW 9A.28.020, is subject only to the three year statute of

limitation set out in RCW 9A.04.080(l)(h).

For Count I of the amended information, this time passed between

August 17,2002, and December 31,2003 - long before the State filed either

the information or the amended information in this case. Count I was

therefore time-barred and the trial court did not have the authority to enter

judgment or otherwise sentence Mr. Stark on that count. State v. Peltier,

supra.
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To be entitled to relief under RAP 16.4, a petitioner must show

constitutional error that resulted in actual and substantial prejudice or

nonconstitutional error that resulted in a complete miscarriage ofjustice. In

re Cook, 114 Wn.2d 802, 810-13, 792 P.2d 506 (1990). The fact that Mr.

Stark was charged and convicted after the statute of limitations for the crime

of attempted child molestation in the first degree implicates the complete

miscarriage ofjustice standard. This Court should grant the PRP and order

that the conviction in Count I be vacated and the charge dismissed. See In re

Stoudmire, 141 Wn.2d 342, 355, 5 P.3d 1240 (2000). Because vacating

Count I would change the offender score for the other counts, reducing the

standard range for Count II to 98-130 month, Mr. Stark should have a new

sentencing hearing.

4. The Community Custody Term on
CountIII is too Long™

For Count III, the trial court imposed a determinate sentence of 102

months in prison, and then ordered community custody for 36 months. Ex.

8. This term of community custody, however, is illegal and should be

changed.

10 Mr. Stark recognizes that, because of the life sentence for Count II, the
length of community custody for Count III is only pertinent if the convictionfor Count II
is vacated.
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A term ofconfinement, combined with a term ofcommunity custody,

cannot exceed the statutory maximum for the crime as provided in RCW

9A.20.021; the trial court must reduce the term ofcommunity custody if the

combinedtotal is beyondthe maximum sentence.RCW 9.94A.701(9); State

v. Boyd, 174 Wn.2d 470, 472-73, 275 P.3d 321 (2012).

Count III, incest in the first degree, is a Class B felony, RCW

9A.64.020, which carries a statutory maximum confinement sentence of 120

months. RCW 9A.20.021(l)(b). Here, the trial court sentenced Mr. Stark to

102 months on count III with 36 months ofcommunity custody exceeding the

statutory maximum by 18 months. This term for community custody

therefore is illegal and should be reduced to 18 months.

5. Certain Sentence Conditions Are Illegal

The trial judge ordered that Mr. Stark, who will be on community

custody for the rest of his life after his release from prison, be subject to a

series of burdensome and intrusive personal restrictions. These restrictions

limit Mr. Stark's ability to have contact with "minors," but then,

paradoxically, also limit his ability togo toplaces where only adults can go.u

11 Compare, e.g., Condition23 (cannot enter "any places where minors
congregate") with Condition 27 (cannotgo "to any location whichrequires you to be over
21 years of age").
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Manyof the conditions in thejudgmentare vague,are not crime-related, and

unlawfully interfere with Mr. Stark's fundamental constitutional rights.

Because there may not be an scienter requirement for a violation of these

conditions, see State v. McCormick, 166 Wn.2d 689, 213 P.3d 32 (2009),

particular scrutiny of these conditions is required.12

Under the Sentencing Reform Act of 1981, RCW 9.94A, a court has

the authorityto impose"crime-relatedprohibitions andaffirmativeconditions

as part of a felony sentence. RCW 9.94A.505(8). RCW 9.94A.703(3)(f)

allows a court to order, as condition ofcommunity custody compliance with

any "crime related prohibition."

'"Crime-related prohibition' means an order of a court prohibiting

conduct that directly relates to the circumstances of the crime for which the

offender has been convicted." RCW 9.94A.030(10). While review of most

conditions of community custody is for "abuse of discretion," State v.

12 The fact that Mr. Stark has not yet been released on communitycustody
does not bar him from raising these challenges now. State v. Bahl, 164 Wn.2d 739, 744-
52, 193 P.3d 678 (2008). Similarly, the fact that some of the conditions were not
challenged in the trial court or were "invited" by Mr. Stark's attorney does not bar relief
See In re West, 154 Wn.2d 204, 215, 110 P.3d 1122 (2005) ("The fact that a defendant
agreed to a particular sentence does not cure a facial defect in the judgment and sentence
where the sentencing court acted outside its authority."); In re Goodwin, 146 Wn.2d 861,
868, 50 P.3d 618 (2002) (granting relief on collateral review where the defendant invited
an erroneous sentence because an illegal sentence is a "fundamental defect that inherently
results in a miscarriage ofjustice.").
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Sanchez Valencia, 169 Wn.2d 782, 793, 239 P.3d 1059 (2010), a "[m]ore

careful review of sentencing conditions is required where those conditions

interfere with a fundamental constitutional right." State v. Warren, 165

Wn.2d 17, 32, 195 P.3d 940 (2008). "Imposition of an unconstitutional

condition would, ofcourse, be manifestly unreasonable." Statev. Bahl, 164

Wn.2d at 753.

A review of the various conditions imposed in Ex. 8 leads to the

conclusion that manyof the conditions areclearlyillegal. Moreover, someof

these restrictions are absolute bans, imposed for the rest of Mr. Stark's life,

with no limit to duration (i.e. Nos. 3, 5, 9,22,23, 29). Others are dependent

upon theapproval of a "treatment provider" or a therapist (Nos. 2,6,24,25,

27).

AlthoughMr. Stark's counsel and the trial judge seemedto assume

that Mr. Stark would have a treatment provider who could make various

decisions, at thisjuncture, it is notknownwhetherMr. Starkwill in facthave

a treatmentprovideror therapistfor the rest of his life. Mr. Starkmayfinish

treatment in custody and not have a treatment provider in the community

years down the road. Alternatively, evenwithout treatment in custody, Mr.

Stark may still be released from prison by the ISRB and placed on
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supervision. Once inthe community, because Mr. Stark denied committing

the charged crimes, he may never start treatment at all - the CCO might

decide not to refer him for an evaluation, or, ifevaluated, treatment might not

be recommended. The false assumption that Mr. Stark will have a "treatment

provider" mustbe kept in mind when reviewing eachcondition.

a. Restrictions on Contact with Minors

Conditions Nos. 2, 22, 23 and 25 all impose restrictions on contact

withminors, associationalrestrictionson datingor forming relationships with

people/families with minors, or geographic restrictions on going to places

where minors congregate. Yet, the term "minor" is not defined, and it is

unclear whether it means someone under the age of 16,13 18,14 or someone

under the age of 21.15

This term is therefore unconstitutionally vague in violation ofthe Due

Process Clauses of the Fourteenth Amendment and article I, section 3. See

State v. Bahl, 164 Wn.2d at 752-53. Moreover, to the extent it pertains to

13 See RCW46.61.5055(6) (penalties for driving while intoxicatedif
minorpassenger in vehicle, defining "minor" as beingunder 16).

14 See RCW 9.68A.011(5) (sexual exploitation of children chapter defines
"minor" to be someone under 18).

15 See RCW 66.44.270 (crime of furnishing alcohol to "minors" is defined
as people under 21).
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contact with "minors" over the age of 16, it is not a valid crime-related

prohibition under RCW 9.94A.703(3)(e) and RCW 9.94A.505(8), since C.W.

was under the age of 16. This conditionthereforeviolates Mr. Stark's right

to freedom ofassociation and freedom ofspeech under the First Amendment

and article I, sections 4 & 5, since C.W. was under 16. See State v. Riles,\35

Wn.2d 326,349-50,957 P.2d 655 (1998), abrogatedon other grounds, State

v. Sanchez Valencia, supra (striking condition ofno contact with minors for

person convicted of raping 19 year old woman).

The life-time ban on Mr. Stark's contacts with minors also interferes

with his own ability to be a parent in the future, a right that is protectedby

variousprovisions of the federal and state constitutions and their penumbra.

InreRainey, 168Wn.2d367,374,229 P.3d686(2010); U.S.Const, amends.

I, IV, V, IX, & XIV; Const, art. I, §§ 3, 5, & 7. While some restrictions are

appropriate in a case of intra-familial sexabuse, the lackof anyjustification

for a life-time ban on having direct or indirectcontact with minors or being

in positions of trust or authority with them makes the conditions illegal. In

33



reRainey, 168Wn.2dat 381-82(strikingdownlifetimeban on contactwith

daughter).16

b. Possession or Perusing Pornography

In Statev. Bahl, supra, the Supreme Court struck down on vagueness

and First Amendment grounds a condition ofcommunity custody that banned

accessing or possessingpornographicmaterials. 164Wn.2dat 753-58. The

holding ofBahlrequires the invalidationofConditionNo. 6 which bans Mr.

Stark from purchasing, owning, possessing, perusing any "pornography,"

including magazines, books, videos, DVDs, catalogues "or any other

material(s) which can be viewed or read for personal sexual gratification."

Not only is this not a valid crime-related prohibition under RCW

9.94A.505(8) and RCW 9.94A.703, there being no tie between the allegations

and any films or books or magazines, but Condition No. 6 is far more

damaging that the condition at issue in Bahl since it includes viewing or

reading material "for personal sexual gratification." This would include

reading books with sexually stimulating passages such as novels by James

16 Even though Condition No. 2's restrictions on contact with minors is
subject to the approval of the treatment provider (whose existence is completely
speculativeat this point), ConditionNo. 22's ban on having a position of authorityor trust
over a minor is absolute, and would prevent Mr. Stark from ever having a parental role
over a child.
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Joyce or D.H. Lawrence. Condition No. 6 should be stricken as a violation

of RCW 9.94A.505 &. 703, the First and Fourteenth Amendments, and

article I, sections 3 & 5.

c. No Entry to Adult or Sex Related
Businesses and Chat Lines

Condition No. 3 bans entry to "sex related business[s] to include x-

rated movies, adult bookstores, strip clubs, and or any location where the

primary source of business is related to adult/sexually explicit material."

Condition No. 29 bans "sex lines/sex chat lines via phone." These are life

time bans,whichcannotbe waivedevenbyahypotheticaltreatmentprovider.

In Bahl, the Supreme Court upheld against a vagueness attack a

challenge to a condition banning going to "establishments whose primary

business pertains to sexually explicit or erotic material." State v. Bahl, 164

Wn.2d at 758-60. However, the Court did not address whether such a

condition was a valid "crime related prohibition" under RCW 9.94A.505(8)

and RCW 9.94A.703(3)(f), nor did the SupremeCourt address a prohibition

on goingto businesses related to "adult" material.

Here, a ban on going to businesses that cater to "adults"(such an off-

track betting parlor) and a ban on "sex lines" or "sex chat lines" are vague

and interferewith freedomofspeech and association in violation ofthe First
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and Fourteenth Amendments and article I, sections 3, 4, & 5. State v. Bahl,

164 Wn.2d at 752-53. Moreover, there is no tie to the alleged offense, and

thus the conditions are not valid crime related prohibitions under RCW

9.94A.505(8)and RCW 9.94A.703(3)(f).

d. Drug Paraphernalia

ConditionNo. 5 imposesa ban on possessionof "paraphernalia" that

can be used for ingestion or processing of controlled substances. The

Supreme Court has found such a condition to be unconstitutionally vague.

State v. Sanchez Valencia, supra. Thatholdingapplieshereandthecondition

should be stricken under the Due Process Clauses of the Fourteenth

Amendment and article I, section 3, and as not being a proper crime-related

prohibition under RCW 9.94A.505(8) and RCW 9.94A.703(3)(f).

e. Alcohol and Casinos Restrictions

Condition No. 9 prohibits the use, possession or consumption of

alcohol, while Condition No. 27 bans Mr. Stark from entering

bars/taverns/lounges or other places where alcohol is the primary source of

business, including casinos. Theoffenses in thiscasehadnothing to dowith

alcohol orgambling. Thus, thesetwoconditions arenotcrime-related andare

not appropriate under RCW 9.94A.505(8) and RCW 9.94A.703(3)(f). See
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State v. Julian, 102 Wn. App. 296, 305, 9 P.3d 851 (2000) ("In the absence

of a finding that useor possession of alcohol contributed to the offense, the

court exceeded its statutory authority by imposing the condition.").

Mr. Stark recognizes that other panels of the Court of Appeals have

not followed Julian, pointingto RCW9.94A.703(3)(e)'s specific mentionof

the authority to banthe consumption of alcohol. SeeState v. Jones, 118 Wn.

App. 199, 207, 76 P.3d 258 (2003). However, nothing in RCW 9.94A.703

allows a court to ban the possession of alcohol or ban the entrance into

establishments where alcohol is consumed.

Thus, a lifetime ban on Mr. Stark going to a loungeto listen to music

(but notconsume alcohol) or going to a casino to gamble (orto see a show)

has no relationship to the charges in this case. They are not valid crime-

related prohibitions under RCW 9.94A.505(8) and RCW 9.94A.703(3)(f),

and interfere with Mr. Stark's associational rights, freedom of speech and

assembly, protected by the First and Fourteenth Amendments and article I,

sections 4 & 5.

f. Not Going to Adult-Only Locations and
Not Going to Parks or Schools

Condition No. 23 bars Mr. Stark from entering "any

parks/playgrounds/schools andorany places where minors congregate." The

37



literal reading of this provision bars Mr. Stark from any park or school,

withoutregard to whether theyare places where minors congregate. Sucha

provision isvague, isnotcrime-related, andviolates Mr. Stark'sassociational

rights, freedom of travel, and freedom of speech under the First, Fourth,

Ninth and Fourteenth Amendments and article I, sections 3, 4 and 5. See

United States v. Peterson, 248 F.3d 79, 86, (2nd Cir. 2001) ("[I]t is unclear

whether the prohibition applies only to parks and recreational facilities in

which children congregate, or whether it would bar the defendant from

visiting Yellowstone National Park or joining an adult gym.").

Similarly, ConditionNo. 27's baron Mr. Starkgoingto any"location

whichrequires youto be over21 years of age"also is illegal. Thiscondition

would prohibit Mr. Stark from going, for instance, to a museum's "over 21"

night, a night of skiing for adults only, or a church class foradult education.

Ex. 27. There is no basis for such a broad prohibition under RCW

9.94A.505(8) and RCW 9.94A.703(3)(f), and such a ban violates the First,

Fourth, Ninth and Fourteenth Amendments and article I, sections 3,4 and 5.

g. Ban on Sex

In Condition No. 24, the court banned Mr. Stark, for the rest of his

life, fromhaving"[gjenital sexualcontactin a relationship until the therapist
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approves of such." If Mr. Stark does not have a therapist, he therefore can

neverhave conventional sex in a relationship (i.e. with his spouse).17

Not only is this not a valid crime-related prohibition under RCW

9.94A.505(8) and RCW 9.94A.703(3)(f), but individuals have the right to

have sexual relationships as a matter ofsubstantive due process and privacy,

protected by the explicit language and the penumbra of the First, Fourth,

Ninth and Fourteenth Amendments and article I, sections 3, 4, 5 & 7. See

Lawrence v. Texas, 539 U.S. 558,123 S. Ct. 2472,156 L. Ed. 2d 508 (2003);

Griswoldv. Connecticut, 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510

(1965). A lifetime ban on Mr. Stark ever having conventional sex in a

relationship (if he does not have a therapist) violates these basic human

rights. Such a condition also constitutes cruel and unusual punishment, in

violation of the Eighth Amendment and article I, section 14, as well as

violating to Mr. Stark's equal protection rights under the Fourteenth

Amendment and article I, section 12. See Skinner v. Oklahoma, 316 U.S. 535,

62 S. Ct. 1110, 86 L. Ed. 1655 (1942) (striking down forced sterilization as

punishment for convictions); Mickle v. Henrichs, 262 F. 687 (D.C. Nev.

17 This restriction apparentlydoes not ban Mr. Stark from non-genital
contact sexual experiences with people outside of a "relationship," which apparently
would encourage him to have atypical sexual experiences outside of a relationship (i.e.
with an escort).
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1918) (punishment of vasectomy violates 8th Amendment); State v. Brown,

284 S.C. 407,326 S.E.2d 410 (1985) (voluntary surgical castration to obtain

suspended sentence void as cruel and unusual).

6. Mr. Stark Received Ineffective Assistance ofCounsel

Mr. Stark has already discussed why his trial counsel and appellate

counsel were ineffective for not challenging Instruction No. 22, and why trial

counsel was ineffective for not interviewing and calling as a witness Jeffrey

Stark. The other challenges raised in this PRP - the statute of limitations

issue on Count I of the amended information, the community custody term

on Count III and the community custody conditions - are all the basis of"free

standing" claims for relief under RAP 16.4.

However, all of these challenges (apart from those related to Jeffrey

Stark) should have been raised earlier, at trial and on direct appeal. The

failure to file proper motions at trial or raise meritorious appellate issues is

ineffective. See, e.g., State v. Reichenbach, 153 Wn.2d 126, 130-31, 101

P.3d 80 (2004) (no possible legitimate tactic to fail to move to suppress

evidence); In re Maxfield, 133 Wn.2d 332, 334, 945 P.2d 196 (1997)

(ineffective to fail to argue state constitutional grounds for suppression

motion). Accordingly, if Mr. Stark is in any way prejudiced by having to
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litigate these issues in the context of a PRP, relief should be granted under

RAP 16.4 because ofthe denial of the right to effective assistance ofcounsel

at trial and on appeal, in violation of the Due Process, right to counsel and

right to appeal provisions of the Sixth and Fourteenth Amendments and

article I, sections 3 & 22. Strickland v. Washington, supra; Evitts v. Lucey,

supra; In re Morris, supra; In re Orange, supra;

E. CONCLUSION

For the foregoing reasons, and the reasons set out in the Personal

Restraint Petition, this Court should enter an order vacating the convictions

in King County Superior Court No. 09-1-05650-8 KNT and releasing Mr.

Stark from custody, subject to retrial. The conviction for Count I should be

vacated and the charge dismissed, and, ifthere is no retrial, Mr. Stark should

be resentenced on the other counts. Alternatively, the term of community

custody for Count HI should be reduced to 18 months. The Court should

order that the following conditions of community custody be stricken or

modified: 2, 3, 5, 6, 9, 10, 22, 23, 24, 25, 27, and 29.

DATED this ^cby of March 2015.

Resrarafj^MiVsubmitted,

)X,WSBA NO. 15277

AttorneyTor Petitioner
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STATE OF WASHINGTON )
) ss

COUNTY OF KING )

After being first duly sworn, on oath, under penalty ofperjury under
the laws of the State of Washington, I verify this brief and I depose and say:
That, I am the attorney for the petitioner, that I have read the brief, know its
contents, and I believe the brief is true.

Signed thjX^day ofMarch 2015, atSeattle, Washington

WSBA NO. 15277

Subscribed and sworn to before me this 5th day of March 2015.

Notary Pub^cjin and for . /
the State ofWashington, residing at >t^jt^fc=fc*>^C
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FILED

I0DEC20 AHffJ:08

KING COUNTY
iUpERIOR COURT CLERK

KENT. WA .

FAX HIV

DEC 2 Q281

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

Plaintiff,

Vs.

BRIAN T.STARK

No. 09-1-05650-8 KNT

JUDGMENT AND SENTENCE

FELONY (FJS)

Defendant,

L HEARING

L1 The defendant, thedefendant's lawyer, BRAD MERYHEW, andjhe deputy prosecuting attorney were present
at the sentencing hearing conducted today. Others present were: ./ktAafl*. .^folk *~ rlLWM/WU*Q

IL FINDINGS

There being no reasonwhyjudgment should not be pronounced,the courtfinds:
2.1 CURRENT OFFENSE(S): The defendantwas foundguiltyon 10/27/2010 byjury verdictof:

Count No.: I

Count No.: II
RCW 9A.44.083

Crime: ATTEMPTED CHILD MOLESTATION IN THE FIRST DEGREE-
DOMESTIC VIOLENCE

RCW 9A.28.020&9A.44.083 CrimeCode: 11071
Date of Crime: 8/17/1999 TO 12/31/2000 IncidentNo.

Crime: CHILD MOLESTATION IN THE FIRST DEGREE- DOMESTIC VIOLENCE

_ Crime Code: 01071 ,__
IncidentNo.Date ofCrime: 1/1/2004 TO 3/16/200S

Count No.: in Crime: INCEST IN THE FIRST DEGREE
RCW 9A.64.020f])

Date ofCrime: 8/17/2003 TO 8/17/2006
Crime Code: 00924
Incident No.

Count No.: IV

RCW 9A.44.089

Crime: CHILD MOLESTATION IN THE THIRD DEGREE* DOMESTIC VIOLENCE
Crime Code: 01074
Incident No.Date ofCrime: 8/17/2007 TP9/30/2007

[ ] Additional current offensesare attached in Appendix A
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SPECIAL VERDICT or FINDING(S):

(a)
(b)
(c)
(d)
(e)
CO

(g)
(h)
(0

[' ] While armed with a firearm in count(s). .RCW9.94A.510p).
[ ] While armedwith a deadly weapon other than a firearm in counts).
[ ] With a sexual motivation in count(s).

.RCW9.94A.510(4).
RCW9.94A.835.

RCW 69.50.435.[ ]A V.U.C.S.A offense committed in a protected zone in eount(s)
[ ] Vehicularhomicide [ ]Violent traffic offense [ )DUI I ] Reckless [ ^Disregard.
[ ] Vehicular homicideby DUIwith prior conviction(s) for offense(s) defined in RCW41.61.5055,

RCW9.94A.510(7).
[ ] Non-parental kidnapping or unlawful imprisonmentwith a minor victim.RCW 9A.44.130.
[ ] Domesticviolenceoffense as defined in RCW 10.99.020 forcount(s)_ .
[ ] Currentoffenses encompassing the same criminal conduct in this cause are coum(s)
9.94A.589(l)(a).

RCW

22. OTHER CURRENT CONVICTION(S): Other current convictionslisted under different cause numbersused
in calculating the offender scoreare (listoffense and causenumber):

2.3 CRIMINAL HISTORY: Priorconvictions constituting criminal history forpurposes ofcalculating the
offender score are (RCW 9.94A.525):
[ ] Criminal history is attached in Appendix B.
[ J Onepointaddedfor offense(s) committed whileunder community placement for count(s)

2.4 SENTENCING DATA:

Sentencing
Data

Offender

Score

Seriousness

Level

Standard

Range Enhancement

Total Standard

Range
Maximum

Term

Count I 9 X 149 TO 198

MONTHS

75% OF

STANDARD
111.75 TO

44fr5fr/*0
MONTHS

10YRS

AND/OR
$20,000

Count II 9 X 149 TO 198

MONTHS
149 TO 198

MONTHS
LIFE
AND/OR

$50,000
Count m 9 VI 77 TO 102

MONTHS
77 TO 102

MONTHS

10YRS

AND/OR

$20,000
Gount IV 9 V 60 MONTHS 60 MONTHS 5YRS

AND/OR

$10,000

[ ] Additional currentoffensesentencing datais attachedin AppendixC.

2.5 EXCEPTIONAL SENTENCE (RCW 9.94A.535):
[ ] Substantial andcompelling reasons existwhich justifya sentence above/below thestandard rangefor
Count's) i i . Findingsof Fact and Conclusions ofLaw are attached in
Appendix D. The State { ] did [ ] did not recommend a similar sentence.

IIL JUDGMENT

ITISADJUDGED thatdefendant is guilty ofthecurrent offenses setforth in Section 2.1 above andAppendix A.
[ ] The CourtDISMISSES Counts)
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IV. ORDER

IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below.

4.1 RESTITUTION AND VICTIM ASSESSMENT:

[ ] Defendant shallpayrestitution to the Clerkofmis Court as set forth in attached Appendix E.
[ ] Defendant shallnot pay restitution becausethe Courtfinds that extraordinary circumstances exist, andthe

court, pursuant to RCW 9.94A.753(2), sets forth those circumstances in attached AppendixE.
J^J. Restitution to be determined at future restitution hearing on (Date) at m.

^E>ate to be set
^Defendant waives presence at future restitution hearing(s).

[ ] Restitution is not ordered.
Defendantshallpay Victim Penalty Assessment pursuant to RCW 7.68.035 in the amountof$500.

4.2 OTHER FINANCIAL OBLIGATIONS: Having considered the defendant's present and likely future -
financialresources, the Court concludes that the defendant has the present or likely future ability to pay the
financial obligations imposed.The Courtwaives financial obligations) thatarecheckedbelow because the
defendant lacksthe presentand future abilityto pay them.Defendant shallpaythe following to the Clerk ofthis
Court:

(a) [ ]$ , Court costs; ^ Court costs are waived; (RCW 9.94A.030,10.01.160)

(b) $100DNA collection fee (RCW43.43.754)(mandatory forcrimescommitted after7/1/02);

(c) [ J$ , Recoupmentforattorney's fees to KingCountyPublic DefensePrograms;
£»£.] Recoupment is waived (RCW 9.94A.030);

(d) [ ]$ ,Fine; [ ]$ 1,000, Fine for VUCSA; [ ]$2,000, Fine for subsequent VUCSA;
5/3VUCSA fine waived (RCW69.50.430);

(e) [ ]$ , KingCounty Interlocal Drug Fund; _>4Drug Fund payment iswaived;
(RCW9.94A.030)

(f) [ ]$ , StateCrimeLaboratory Fee; J><| Laboratory feewaived (RCW 43.43.690);

(g) [ ]$ , Incarceration costs; £><_Jncarceration costswaived(RCW 9.94A.760(2));

(h) [ ]$ , Other costs for: .

4.3 PAYMENTSCHEDULE: Defendant's TOTAL FINANCIAL OBLIGATIONis: $ •frOO-" . The ^^
paymentsshallbe made to the King County SuperiorCourtClerk according to the rolesofthe Clerk andthe
following terms: [ JNot less than $ per month; P^On aschedule established bythe defendant's
Community Corrections Officer or Department ofJudicial Administration (DJA) Collections Officer. Financial
obligationsshallbear interest pursuantto RCW 10.82.090. The Defendant shall remain under the Court's
jurisdiction to assure payment of financial obligations: for crimes committed before 7/1/2000, for up to
ten years from the date of sentence or release from total confinement, whichever is later; for crimes
committed on or after 7/1/2000, until the obligation is completely satisfied. Pursuant to RCW 9.94A.7602,
ifthe defendant is more than 30 days pastdue in payments, anotice of payroll deduction may be issuedwithout
furthernotice to the offender. Pursuant to RCW 9.94A.760(7)(b), the defendant shallreport as directed by DJA
and provide financial information as requested.
£<] Court Clerk's trust fees are waived.
[/"S.Interestis waived except with respect to restitution.
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4.4 The defendant,having been convictedofa FELONY SEX OFFENSE, is sentenced to the following:

(a) DETERMINATE SENTENCE: Defendant is sentencedto a term ofconfinementin the custodyofthe
[ ] King CountyJail [ ] King County Work/Education Release (subjectto conditions of conductordered
this date) (^Department ofCorrections, asfollows, commencing: |/*3,immediately;
[ ] Date: by a-m- ^P-m-

/3-0, months/days'oa count ^ ; months/days on count ; months/days on count ;

/ Q£- months/days on count j£)~ \ monms/days on count ; _ months/days on count ;

£0 monthsliteefs on count 1iZ : months/days on count ; months/days on count .

ALTERNATIVE CONVERSION - RCW 9.94A.680(LESS THAN ONE YEAR ONLY):
days oftotal confinementare hereby convertedto:

[ ] days/hourscommunity .restitution (fornonviolentoffense)under the supervision of the
Department ofCorrections to be completed: [ ] ona schedule" established bythedefendant's Community
Corrections Officer; or [ J as follows: . Ifthe defendant is not
supervised by the Department of Corrections, thiswill be monitored by theHelpingHandsProgram.
[ ] Alternativeconversion was not used because: [ ] Defendant's criminalhistory, [ ] Defendant's
failure to appear, [ ] Other: .

[ ] COMMUNITY CUSTODY for FATLURE TO REGISTER AS A SEX OFFENDER under RCW
9A.44.130(ll)(a) committed on or after 6-7-2006as to Counts is ordered
pursuant to RCW 9.94A.545(2)and RCW 9.94A.715for the range of36 months.

APPENDIX H, Community Custody conditions, is attached and incorporated herein.

[ ] COMMUNITYCUSTODY(CONFINEMENTLESS THAN ONE YEAR except for Failure to
Register as a Sex Offender under RCW 9A.44.130(ll)(a) committed on or after 6-7-06)as to Counts

, for crimes committed on or after 7-1-2000, is ordered for a period of12months. The
defendantshall report to the Department of Corrections within 72 hours of this date or of his/herreleaseif
now in custody;shall complywith all the rules, regulations and conditionsof the Departmentfor
supervisionof offenders; shall complywith all affirmative acts requiredto monitor compliance; andshall
otherwisecomplywith terms set forth in this sentence. Sanctionsand punishments for non-compliance will
be imposed by the Department ofCorrections or the court.

[ JAPPENDTXj : Additional Conditions are attachedand incorporatedherein.

[ ] COMMUNITYCUSTODY(CONFINEMENTOVER ONE YEAR) as to Counts :
pursuant to RCW 9.94A.700, for qualifying crimes committed before 6-6-1996, is ordered for 24 months
or for the period of earned earlyrelease awardedpursuantto RCW 9.94A.728,whichever is longer, up to
36 months. Sanctionsand punishments for non-compliance will be imposedby the Department of
Corrections or the court.

APPENDIX H, Community Custody conditions, is attached and incorporated herein.

^COMMUNITY CUSTODY (CONFINEMENT OVER ONE YEAR) as to Counts j_% !2-£ :
pursuant to RCW 9.94A.715 for qualifying crimes (non RCW 9.94A.S07 offenses) is ordered for 36
months. Sanctions and punishmentsfor non-compliancewill be imposedby the Department of Corrections
or the court.

APPENDDC H, Community Custody conditions, is attachedand incorporatedherein.
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(b) INDETERMINATE SENTENCE - QUALIFYING SEX OFFENSES occurring after 9-1-2001:
The Courthaving foundthat the defendantis subjectto sentencingunder RCW9.94A.507, the defendantis
sentencedto a term of total confinementin the custody ofthe Department of Corrections as follows,
commencing: £>4, immediately; [ ](Date): by .m.

Count juL> : Minimum Term: /£Q mcmths/garr. Maximum Term: years/life;

Count : Minimum Term: months/days; Maximum Term: years/life;

Count : MinimumTerm: months/days; MaximumTerm: years/life;

Count : Minimum Term: months/days; Maximum Term: years/life.

^COMMUNITY CUSTODY: pursuant to RCW 9.94A.507 for qualifying SEX OFFENSES
committed on or after September 1,2001, is ordered for anyperiod oftime the defendantis released from
total confinement before the expiration ofthe maximum sentence as set forth above. Sanctions and
punishments fornon-compliance willbe imposed by theDepartment of Corrections or by the court

APPENDIX H: Community Custody conditions, is attached and incorporated herein.

4.5 ADDITIONAL CONDITIONS OF SENTENCE

The above termsfor counts J_/-/i^Z/ M-L; i^ik£ are mnaciulimi /concurrent

Theabove terms shall run [ ] CONSECUTIVE [ ] CONCURRENT to cause No.(s)

Theabove terms shall run [ ] CONSECUTIVE [ ] CONCURRENT to anypreviously imposed sentence not
referred to in this order.

[ ] In addition to the above term(s) the courtimposes the following mandatory terms of confinement for any
special WEAPONfinding(s) in section 2.1: __.

which tenn(s) shall runconsecutive witheachotherand withallbaseterm(s) above andterms in anyother
cause. (For crimes committed after 6-10-1998.)

[ ] The enhancement term(s) for anyspecial WEAPON findings in section2.1 is/areincluded withinthe
term(s) imposed above. (Forcrimes before 6-11-1998 only, perInRe Charles')

The TOTAL ofall terms imposed in this cause is / %Q months.

Credit is given for time served in King CountyJail or EHD solely for confinementunder this causenumber
pursuant toRCW 9.94A.505(6): [ ] _day(s) or ^.days determined by the King County Jail.
[ ] Jail term is satisfied and defendant shall be released under this cause.

4.6 NO CONTACT: For the maximum term of *-*!&&• years, defendant shallhaveno contact director
indirect, in person, in writing, by telephone, or through third partieswith:

fXl Any minors without supervision ofa responsible adult who has knowledge ofthis conviction' T)j£ OgF&WM?
riAl MM? LttiTA&T WI<H £.5.££oC °\'^t'00) WOT/*} QOC £4*S700y; -T^
f&f&FiQGltfr rt*Y ALSO tl#V& cauiTA^T WtrM- jD/*h3gLL& $?*>*&. u/H>L& /a» DOC
cttsrojov. -j_j^-
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4.7 DNA TESTING: The defendant shallhave a biological sample collected for purposes ofDNA identification
analysis and the defendant shall fully cooperate in the testing, as ordered in APPENDIX G.

^fe<1 HTV* TESTING: For sexual offense, prostitution offense, drug offense associated with the use of
"hypodermic needles, thedefendant shall submitto HTV testing as ordered in APPENDIXG.

4.8 SEX OFFENDER REGISTRATION:

The defendant shallregisteras a sex offender as orderedin APPENDIX J.

4.9 [ ] ARMED CRIME COMPLIANCE, RCW 9.94A.475,.480. The State's plea/sentencing agreement is
[ jattached [ ]asfollows:

The defendant shall report to an assigned Community Corrections Officer
confinement for monitoring of the remaining terms of this sentence.

72 hours of release from

Date: fo>C /?, &>tO

Presented by:

Rev708/09-

_^f____J______t__?_____--_
Deputy Prosecuting Attorney, WSBA# 32&*0!
Print Name:<'y_r/g_riO£/rl^L Ca/LLS7&an

JUDGE

PrintName: [>nfts ANDREA DARVAS

Approved as to form:

Attorney for Defendant, WSBA# 22_» ;?-*>"^-
Print Name: CZj~e-.G> A . iM-grvJy

V̂-
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RIGHT HAND

FINGERPRINTS OF:

BRIAN T STARK

DATED: $~CJH@^^

JUDGE, KING COUNTY SUPERIOR COURT

CERTIFICATE

BEST IMAGE POSSIBLE
FINGERPRINTS

DEFENDANT'S SIGNATURE: •icL*
DEFENDANT'S ADDRESS: g75 \JK7l0fO h&& S^ff/S/

IZ&n.rjnV

ATTESTED BY: BARBARA MINER,

SUPERIOR COrjRT CLERK
VI

BY: _

DEPUTY CLERK

OFFENDER IDENTIFICATION

I, ,
CLERK OF THIS COURT, CERTIFY THAT

THE ABOVE IS A TRUE COPY OF THE

JUDGEMENT AND SENTENCE IN THIS

ACTION ON RECORD IN MY OFFICE.

DATED:

S.I.D. NO. WA25291353

DOB: AUGUST 31, 1972

SEX: M

RACE: W

CLERK

BY:

DEPUTY CLERK



SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

BRIAN T.STARK

Defendant,

No. 09-1-05650-8 KNT

APPENDIX G

ORDER FOR BIOLOGICAL TESTING

AND COUNSELING

(1) DNA IDENTIFICATION (RCW 43.43.754):

The Court orders the defendant to cooperate with the King County Department of Adult
Detention, King County Sheriffs Office, and/or the StateDepartment ofCorrections in
providing a biologicalsample for DNA identificationanalysis. The defendant, ifout of
custody, shallpromptly call the King CountyJail at 296-1226 between 8:00 a.m. and 1:00
p.m., to make arrangements for the test to be conductedwithin IS days.

(2) &BIVTESTING AND COUNSELING (RCW 70.24.340):

(Required for defendant convicted of sexual offense, drug offense associated with the
use ofhypodermic needles, or prostitution relatedoffense.)

The Court orders the defendant contact the Seattle-KingCounty Health Department
and participate in human immunodeficiency virus (HTV) testing and counselingin
accordancewith Chapter 70.24 RCW. The defendant ifout of custody, shall promptly
call Seattle-King County Health Department at 205-7837 to make arrangements for the
test to be conducted within 30 days.

If (2) is checked, two independent biological samples shall be taken.

Date: l*/fl//0

APP©©EC-G—RevH)9/02

v^o.

)GE, King County Superior Court

ANDREA DARVAS"



IN THE SUPERIOR COURT OF THE STATE OFWASHINGTON
IN AND FOR THE COUNTY OF KING

STATE OFWASHINGTON

Plaintiff,

v.

STARK, Brian T
Defendant

DOC No. 344634

Cause No.: 09-1-05650-8

JUDGMENT AND SENTENCE (FELONY)
APPENDIX H

COMMUNITY PLACEMENT/ CUSTODY

Thecourt having found thedefendant guilty ofoffense(s) qualifying forcommunityplacement, itis"
further ordered as set forth below.

COMMUNITY PLACEMENT/CUSTODY: Defendantadditionally is sentenced onconvictions'
herein, fortheoffenses underRCW 9.94A.507 committed onorafter September 1,2001 toinclude upto
lifecommunity custody; foreach sexoffense andseriousviolentoffense committed onor afterJune6,
1996tocommunity placement/custody forthree years oruptotheperiod ofeamed early release awarded
pursuantto RCW 9.94A.728 (1)and (2)whichever is longer; and onconviction hereinforan offense
categorized as a sex ofienseor serious violent offense committed on orafterJuly1,1990,butbefore June
6,1996, tocommunity placementfortwoyears oruptoIheperiod ofeamed rdease awardedpuisuant to
RCW9.94A.728 (1)and (2) whichever islonger; andonconvictionherein foranoffense categorized asa
sexoffense or a serious violent offense committed after July 1,1988, butbefore Jury 1,1990, assault in
the seconddegree, anycrimeagainsta personwhereit is determined in accordance withRCW
9.94A.602 thatthedefendantoranaccomplice was armed with a deadly weapon atthe time of
commission, orany felony under chapter 6950or69.52 RCW, committed onorafter July 1,1988, toa
one-yearterm ofcommunityplacement

Communityplacement/custody is to begin eitheruponcompletion ofthetermofconfinement oratsuch
timeasthedefendant istransferred to community custody inlieuofearly release.

09-1-056504
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(a) MANDATORY CONDITIONS: Defendant shall comply with the following conditions during
the term ofcommunityplacement/custody:
(1) Report toandbe available forcontactwiththeassigned Community Corrections Officeras

directed;
(2) Work atDepartmentofCorrections' approved education, employment, and/or community

service;
(3) Notconsume controlled substances exceptpursuant tolawfuUy issuedprescriptions;
(4) While incommunity custodynotunlawfully possess controlled substances;
(5) Paysupervision fees asdetermined by theDepartmentofCorrections;
(6) Receivepriorapproval forliving arrangements andresidence location;
(7) Defendantshallnot own,use,or possessa firearm or arnmimtionvAen sentenced to

immunity service, community supervision, orboth(RCW 9.94A.505);
(8) Notify community corrections officer ofanychange inaddress oremployment; and
(9) Remain within geographic boundary, assetforth inwriting bytheCommunity Corrections

Officer.

WAIVER; Thefollowing above-listed mandatory conditions arewaived bythe Court

(b) OTHERCONDITIONS: Defendant shall complywith the following other conditions during Ihe
termofcommunity placement / custody:

CCIand OAAOnly: AbidebyanyDOC imposed conditions:

1. OAA Only. Obeyall municipal, county, state, tribal, and federal laws. •a^•f^rKu^ed''^-
2. No direct and/or mdirect contactwith minor aged persons.«WrWY" afflft**** j *fYV*J(0jll.
3. Donotenter sexrelated business to includex-rated movies, adultbookstores, strip clubs, andor
anylocationwheretheprimary source ofbusiness is related toadult/sexually explicitmaterial.
4. Register as a SexOffenderwith sheriffs office inthecounty ofresidence as required bylaw.
5. Donotpossess paraphernalia that canbeused foringestion orprocessing ofcontrolled
substances.

6. Donotpurchase, own, possess orperuseanypornography, to include butnot limited to
magazines, books, videos, DVD's, catalogues orany othermaterials) which can beviewedorread „
for personal sexual gratifieationjr^peniticalty^ijvit not limited to), you an. piuhiuilui Mm numig 9s*~^
any material(fr>which depict minors and/oi adults in naked orpaitially di'ibsed btali, bcxoaHy- fi&t2iL
provocative posr; nr "vufocmbfe" pQ3C3, involved in any soilufeiulic, sexual ui physical touchmjw^ x*V
foelfor others ofany sex or age): ft*.'
7. Submit to andbe available forurine/breathalizer testing asdirected
8. Submit toandbe available forpolygraph examination asdirected (
9. Donotuse/possess^purchase/consume alcohol. *
10. Donotuse/possess/consume anycontrolled substances without a lawfully issued prescription.
11. -Do not mtfTrlmgareasas definedby courtor CCO
42: Abide bya curfew of 10piii-5aui unless directed oilier wiac. Remain ati egia>tered address or•

* ujUfc iVi coufaOi, <*&wt««t <*fy but cwfaef- _ •»«UJCPi (AM8#[f ^eftmj^tvfljS Va-'-OO. *• STARK.BrianT^4
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13. Residence and/or livmg arrangements nuistreceive priorap^
14. Ifa resident at a specializedhousingprogram, comply withallrules ofhousing program.
15. Obey all municipalCounty State Tribal and Federal laws
16. Mustmaintain employment, education, and/or community service approved bythe
Washington StateDepartmentofCorrections.
17. Abideby all directives ofthe CCO or other CCO's actingin his/herabsencerelatedto
obtaining evaluations and/orcounseling determined applicable to supervision. Attendallrelated
appointments (unless excused); followall requirements, conditions, and instructions related to the
recommendedevaluation/counseling; sign allnecessaryreleases ofinformation; and enterand
completetherecommended rjrograrnming.
18. Shouldthe CCO deterrnine it applicable,obtaina mentalhealthandor sexual deviancy
evaluationuponreferralandfollowthroughwith all recommendations ofthe evaluator. Should
mentalhealth treatment,andor sexual deviancy treatment berecommended, enterandabide by all
programming rules, regulations andrequirements. Attend allrelated ar^intrnents (unless excused);
follow-all requirements, conditions, andinstructions related to therecommended
evaluation/couriseling.sign allnecessary releasesofinformation; and enterand complete Hie
recommendedprogramming.
19. Donotchange residence and/orworklocation withoutthepriorpermission ofthe supervising
cco. p.
20:—Ko~-Uemet-ucei& w ux, iimludlug email) without-ie prior approval ofthr supervising <s69T*
21. Be available for andsubmitto breathanalysis uponthe requestofthe CCO and/orthe
chemical dependencytreatmentprovider.
22. Do nothold anypositionofauthority or trust involving minors.
23. Do no enteranyrwnics/pIaygroimoVschooIs andoranyplaceswhere minorscongregate.
24. Informthe supervising CommunityCorrections Officerand/orsexualdeviancyproviderof
anydatingrelationship anddisclosure ofsexoffenderstatus mustoccurpriorto anygenital sexual
contact Genital sexual contact in a relationship is prohibited until the^-___sd&rtherapist
approvesofsuch.
25. Do notdatewomen/men nor form relationships withfamilies whohaveminorchildren unless
<feeeted udielwlaeby die supervising CCO. Ofinfeq' by fc&foeuf /nw&h. j^
26. Do not possessdeadlyweapons.
27. Do notenteranybars/tavems/lounges or otherplaceswhere alcohol is theprimary sourceof . ,
business. This includes casinos and or any location which requires you to be over 21 years ofage, K^™*^
28. Mustconsent to DOC home visits to monitor comphance with supervision. Home visits '"w^f
include access for the purposes ofvisual inspection ofallaraas ofresidence in which the offender T ^T^uu
Hves orhas exclusive/joint control/access. S<W <" fi f*VwLf
29. No Ui-t fUUMJ1 via iho internet or sex lmesZeWfines viaphone. yr-^
30. -Do not use internet wilhout CCQ approval• <QP yjM
31. Haveno director mdirect contactwiththevictim(s) ofthisoffe *-«—«—••**—

o f- Co*******^Sf mMm%
STARK, Brian T 344634
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OFWASHINGTON, ) ,__
Plaintiff, ) Ko.O°l^l-05~l*5~0-£ V-tJ'f

)
vs. ) APPENDIX J

G(Lt >,.. <<~* _2-*3/7 tf ) JUDGMENT AND SENTENCE
'#****/ Jt ^nrii<-*- ) SEX/KIDNAPPING OFFENDER NOTICE OF

Defendant, ) REGISTRATION REQUIREMENTS

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, RCW 9A.44.140, Laws of2010,
ch. 267, sec. 1-7.,RCW 10.01.200. You arerequiredto registeryour completeresidentialaddresswith the sheriff of
thecountywhereyou reside, because you havebeenconvictedofoneofthe following sex orkidnapping offenses:
ChildMolestation I,2 or 3; CommercialSexualAbuse ofa Minor(formerly Patronizinga Juvenile Prostitute);
Communication witha Minorfin-Immoral Purposes; Criminal Trespass against Children; Custodial Sexual
Misconduct 1; DealinginDepictionsofa Mnor EngagedinSexually Explicit Conduct 1 or 2;Failure to Registeras a
SexOffender; Incest lor2; IndecentLiberties; Kidnapping lor2 (ifvictim is aminor andoffender isnot the minor's
parent); Possession ofDepictions ofa MinorEngagedinSexually Explicit Conduct lor 2; Promoting Commercial
SexualAbuseofa Minor; Promoting Travelfor Commercial SexualAbuseofa Mnor; Rape 1,2, or 3; Rapeofa Child
1,2, or 3; Sending, Bringing Into StateDepictions ofa Minor EngagedinSexually ExplicitConduct 1 or 2; Sexual
Exploitation ofa Minor; Sexual Misconduct With A Mnor I; Unlawful Imprisonment (ifvictim is a minorandoffender
isnot theminor's parent); Viewing Depictions ofa MinorEngaged'in SexuallyExplicit Conduct lor 2; Voyeurism;
anygross misdemeanor that is underRCW9A.28, a criminalattempt, criminalsolicitation, or criminalconspiracyto
commitan offense that is classifiedas a sex offense underRCW9.94A.030 orRCW9A.44.130 or a kidnappingoffense
under9A.44.130; or anyfelonywithafindingofsexualmotivation (RCW9.94A.835 orRCW13.40.135).

If you are out ofcustody, you must registerwithin 3 businessdays ofbeing sentenced.
II you are in custody, you must registerwithin 3 business days fromthe time ofyour release.
Ifyou changeyour residencewithin a county, you must provide, by certifiedmail with return receiptrequested,

or in person, signedwrittennoticeofyour changeofresidenceto the countysheriffwithin 3 businessdays ofmoving.
If you change your residence to a new county within this state, you must register with the sheriffofthe county

ofyour new residencewithin 3 business days ofmoving. In addition, you must provide, bv certifiedmaiL with return
receiptrequested, or in person, signedwrittennotice ofyour change ofaddress to the sheriff ofthe countywhereyou
last registeredwithin 3 business days ofmoving.

If you plan to attend or work at a public or private school or institution ofhigher education in Washington,
you arerequired to notify the county sheriff for the county ofyourresidence within 3 business days priorto arriving at
the school to work or attend classes.

If you lack a fixed residence, yon arerequiredto registeras homeless. You must also reportin personto the
sheriffofthe county where you registeredon a weekly basis. You must keep an accurateaccountingofwhere you stay
duringthe week andprovideft to the county sheriff upon request If you areunderDOC supervisionandlack a fixed
residence, you must register in the county where you arebeing supervised. Ifyou entera differentcounty and stay
there for morethan24 hours,you will be requiredto registerin the new countywithin 3 businessdays.

If you leave the state following your sentencing or release from custody but later move back to Washington, you
must register within 3 business days after returning to this state.

If you move to a new state, you must registerwith the new statewithin 3 business days after establishing
residence. You must also sendwritten notice, within 3 business days ofmoving to the new state,to the county sheriff
with whom you last registeredin Washington State.

Ifyou are not a resident ofWashington, but attend school, areemployed, or carry on avocation in the State of
Washington, you must registerwith the county sheriff for the county whereyour school, place ofemployment, or
vocation is located.

Your duty to register does not end until you have obtained a court order specifically relieving you of the
duty to register or you have been informed in writing by the sheriffs office that your duty to register has ended.
Your duty to register DOES NOT end when your DOC supervision ends.

The King County Sheriffs Office sex offender registrationdesk is locatedon the first floor ofthe King
County Courthouse- 516 3rfAvenue, Seattle, WA.

Failure to comply with registration requirements is a criminal offense

APPENDIX J Rer. 6/100010
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No. J£-

Evidence has been produced suggesting that the defendant

committed acts of child Molestation in the First Degree and

Incest in the First Degree on multiple occasions. A separate

crime is charged in each count. To convict the defendant on

the count of Child Molestation in the First Degree, one

particular act of molestation must be proved beyond a

reasonable doubt, and you must unanimously agree as to which

act has been proved. To convict the defendant on the count

of Incest in the First Degree, one particular act of sexual

intercourse must be proved beyond a reasonable doubt, and you

must unanimously agree as to which act has been proved. You

need not unanimously agree that the defendant committed all

the acts of child molestation or incest.
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Relevant Statutory Provisions and Rules

ER 801 provides in part:

The following definitions apply under this article:

(a) Statement. A "statement" is (1) an oral or written
assertion or (2) nonverbal conduct of a person, if it is
intended by the person as an assertion.

(b) Declarant. A "declarant" is a person who makes
a statement.

(c) Hearsay. "Hearsay" is a statement, other than
one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter
asserted.

ER 802 provides:

Hearsay is not admissible except as provided by
these rules, by other court rules, or by statute.

ER 1101 provides:

(a) Courts Generally. Except as otherwise provided
in section (c), these rules apply to all actions and
proceedings in the courts of the state of Washington. The
terms "judge" and "court" in these rules refer to any judge
of any court to which these rules apply or any other officer
who is authorized by law to hold any hearing to which these
rules apply.

(b) Law With Respect to Privilege. The law with
respect to privileges applies at all stages of all actions,
cases, and proceedings.



(c) When Rules Need Not Be Applied. The rules
(other than with respect to privileges, the rape shield statute
and ER 412) need not be applied in the following
situations:

(1) Preliminary Questions of Fact. The
determination of questions of fact preliminary to
admissibility of evidence when the issue is to be
determined by the court under rule 104(a).

(2) Grand Jury. Proceedings before grand juries and
special inquiry judges.

(3) Miscellaneous Proceedings. Proceedings for
extradition or rendition; detainer proceedings under RCW
9.100; preliminary determinations in criminal cases;
sentencing, or granting or revoking probation; issuance of
warrants for arrest, criminal summonses, and search
warrants; proceedings with respect to release on bail or
otherwise; contempt proceedings in which the court may
act summarily; habeas corpus proceedings; small claims
court; supplemental proceedings under RCW 6.32;
coroners' inquests; preliminary determinations in juvenile
court; juvenile court hearings on declining jurisdiction;
disposition, review, and permanency planning hearings in
juvenile court; dispositional determinations related to
treatment for alcoholism, intoxication, or drug addiction
under RCW 70.96A; and dispositional determinations
under the Civil Commitment Act, RCW 71.05.

(4) Applications for Protection Orders. Protection
order proceedings under RCW 7.90, 7.92, 10.14, 26.50 and
74.34. Provided when a judge proposes to consider
information from a criminal or civil database, the judge
shall disclose the information to each party present at the
hearing; on timely request; provide each party with an
opportunity to be heard; and, take appropriate measures to
alleviate litigants' safety concerns. The judge has discretion

n



not to disclose information that he or she does not propose
to consider.

(d) Arbitration Hearings. In a mandatory arbitration
hearing under RCW 7.06, the admissibility of evidence is
governed by MAR 5.3.

Former FRE 1101 provided in part:

(d) Rules inapplicable.—The rules (other than with
respect to privileges) do not apply in the following
situations:

(1) Preliminary questions of fact.—The
determination of questions of fact preliminary to
admissibility of evidence when the issue is to be
determined by the court under rule 104.

(2) Grand jury.—Proceedings before grand juries.

(3) Miscellaneous proceedings.—Proceedings for
extradition or rendition; preliminary examinations in
criminal cases; sentencing, or granting or revoking
probation; issuance of warrants for arrest, criminal
summonses, and search warrants; and proceedings with
respect to release on bail or otherwise.

(e) Rules applicable in part.— In the following
proceedings these rules apply to the extent that matters of
evidence are not provided for in the statutes which govern
procedure therein or in other rules prescribed by the
Supreme Court pursuant to statutory authority: ... habeas
corpus under sections 2241-2254 of title 28 ...

RAP 1.2 provides:

(a) Interpretation. These rules will be liberally
interpreted to promote justice and facilitate the decision of

in



cases on the merits. Cases and issues will not be determined

on the basis of compliance or noncompliance with these
rules except in compelling circumstances where justice
demands, subject to the restrictions in rule 18.8(b).

(b) Words of Command. Unless the context of the
rule indicates otherwise: "Should" is used when referring to
an act a party or counsel for a party is under an obligation
to perform. The court will ordinarily impose sanctions if the
act is not done within the time or in the manner specified.
The word "must" is used in place of "should" if extending
the time within which the act must be done is subject to the
severe test under rule 18.8(b) or to emphasize failure to
perform the act in a timely way may result in more severe
than usual sanctions. The word "will" or "may" is used
when referring to an act of the appellate court. The word
"shall" is used when referring to an act that is to be done by
an entity other than the appellate court, a party, or counsel
for a party.

(c) Waiver. The appellate court may waive or alter
the provisions of any of these rules in order to serve the
ends ofjustice, subject to the restrictions in rule 18.8(b) and
(c).

RAP 16.4 provides:

(a) Generally. Except as restricted by section (d), the
appellate court will grant appropriate relief to a petitioner if
the petitioner is under a "restraint" as defined in section (b)
and the petitioners restraint is unlawful for one or more of
the reasons defined in section (c).

(b) Restraint. A petitioner is under a "restraint" if the
petitioner has limited freedom because of a court decision
in a civil or criminal proceeding, the petitioner is confined,
the petitioner is subject to imminent confinement, or the
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petitioner is under some other disability resulting from a
judgment or sentence in a criminal case.

(c) Unlawful Nature of Restraint. The restraint must
be unlawful for one or more of the following reasons:

(1) The decision in a civil or criminal proceeding
was entered without jurisdiction over the person of the
petitioner or the subject matter; or

(2) The conviction was obtained or the sentence or
other order entered in a criminal proceeding or civil
proceeding instituted by the state or local government was
imposed or entered in violation of the Constitution of the
United States or the Constitution or laws of the State of

Washington; or

(3) Material facts exist which have not been
previously presented and heard, which in the interest of
justice require vacation of the conviction, sentence, or other
order entered in a criminal proceeding or civil proceeding
instituted by the state or local government; or

(4) There has been a significant change in the law,
whether substantive or procedural, which is material to the
conviction, sentence, or other order entered in a criminal
proceeding or civil proceeding instituted by the state or
local government, and sufficient reasons exist to require
retroactive application of the changed legal standard; or

(5) Other grounds exist for a collateral attack upon a
judgment in a criminal proceeding or civil proceeding
instituted by the state or local government; or

(6) The conditions or manner of the restraint of
petitioner are in violation of the Constitution of the United
States or the Constitution or laws of the State of

Washington; or



(7) Other grounds exist to challenge the legality of
the restraint of petitioner.

(d) Restrictions. The appellate court will only grant
relief by a personal restraint petition if other remedies
which may be available to petitioner are inadequate under
the circumstances and if such relief may be granted under
RCW 10.73.090, or .100. No more than one petition for
similar relief on behalf of the same petitioner will be
entertained without good cause shown.

RAP 16.12 provides:

If the appellate court transfers the petition to a
superior court, the transfer will be to the superior court for
the county in which the decision was made resulting in the
restraint of petitioner or, if petitioner is not being restrained
on the basis of a decision, in the superior court in the
county in which petitioner is located. If the respondent is
represented by the Attorney General, the prosecuting
attorney, or a municipal attorney, respondent must take
steps to obtain a prompt evidentiary hearing and must serve
notice of the date set for hearing on all other parties. The
parties, on motion, will be granted reasonable pretrial
discovery. Each party has the right to subpoena witnesses.
The hearing shall be held before a judge who was not
involved in the challenged proceeding. The petitioner has
the right to be present at the hearing, the right to
cross-examine adverse witnesses, and the right to counsel
to the extent authorized by statute. The Rules of Evidence
apply at the hearing. Upon the conclusion of the hearing, if
the case has been transferred for a reference hearing, the
superior court shall enter findings of fact and have the
findings and all appellate court files forwarded to the
appellate court. Upon the conclusion of the hearing if the
case has been transferred for a determination on the merits,
the superior court shall enter findings of fact and
conclusions of law and an order deciding the petition.
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RCW 4.36.240 provides:

The court shall, in every stage of an action,
disregard any error or defect in pleadings or proceedings
which shall not affect the substantial rights of the adverse
party, and no judgment shall be reversed or affected by
reason of such error or defect.

RCW 46.61.5055(6) provides in part:

Penalty for having a minor passenger in vehicle. If a
person who is convicted of a violation of RCW 46.61.502
or 46.61.504 committed the offense while a passenger
under the age of sixteen was in the vehicle, the court shall:

(a) Order the use of an ignition interlock or other
device for an additional six months;

(b) In any case in which the person has no prior
offenses within seven years, and except as provided in
RCW 46.61.502(6) or46.61.504 (6), order an additional
twenty-four hours of imprisonment and a fine of not less
than one thousand dollars and not more than five thousand

dollars. One thousand dollars of the fine may not be
suspended unless the court finds the offender to be indigent

RCW 9.68A.011(5) provides:

(5) "Minor" means any person under eighteen years
of age.

RCW 9.94A.030(10) provides:

"Crime-related prohibition" means an order of a
court prohibiting conduct that directly relates to the
circumstances of the crime for which the offender has been

convicted, and shall not be construed to mean orders
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directing an offender affirmatively to participate in
rehabilitative programs or to otherwise perform affirmative
conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the
department.

RCW 9.94A.505 provides in part:

(8) As a part of any sentence, the court may impose
and enforce crime-related prohibitions and affirmative
conditions as provided in this chapter.

RCW 9.94A.701 provides in part:

(9) The term of community custody specified by this
section shall be reduced by the court whenever an
offender's standard range term of confinement in
combination with the term of community custody exceeds
the statutory maximum for the crime as provided in RCW
9A.20.021.

RCW 9.94A.703 provides in part:

When a court sentences a person to a term of
community custody, the court shall impose conditions of
community custody as provided in this section.

(1) Mandatory conditions. As part of any term of
community custody, the court shall:

(a) Require the offender to inform the department of
court-ordered treatment upon request by the department;

(b) Require the offender to comply with any
conditions imposed by the department under RCW
9.94A.704;

vin



(c) If the offender was sentenced under RCW
9.94A.507 for an offense listed in RCW 9.94A.507(l)(a),
and the victim of the offense was under eighteen years of
age at the time of the offense, prohibit the offender from
residing in a community protection zone;

(d) If the offender was sentenced under RCW
9A.36.120, prohibit the offender from serving in any paid
or volunteer capacity where he or she has control or
supervision of minors under the age of thirteen.

(2) Waivable conditions. Unless waived by the
court, as part of any term of community custody, the court
shall order an offender to:

(a) Report to and be available for contact with the
assigned community corrections officer as directed;

(b) Work at department-approved education,
employment, or community restitution, or any combination
thereof;

(c) Refrain from possessing or consuming
controlled substances except pursuant to lawfully issued
prescriptions;

(d) Pay supervision fees as determined by the
department; and

(e) Obtain prior approval of the department for the
offender's residence location and living arrangements.

(3) Discretionary conditions. As part of any term of
community custody, the court may order an offender to:

(a) Remain within, or outside of, a specified
geographical boundary;
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(b) Refrain from direct or indirect contact with the
victim of the crime or a specified class of individuals;

(c) Participate in crime-related treatment or
counseling services;

(d) Participate in rehabilitative programs or
otherwise perform affirmative conduct reasonably related to
the circumstances of the offense, the offender's risk of
reoffending, or the safety of the community;

(e) Refrain from consuming alcohol; or

(f) Comply with any crime-related prohibitions....

RCW 9A.04.080 (2013) provides:

(1) Prosecutions for criminal offenses shall not be
commenced after the periods prescribed in this section.

(a) The following offenses may be prosecuted at any
time after their commission:

(i) Murder;

(ii) Homicide by abuse;

(iii) Arson if a death results;

(iv) Vehicular homicide;

(v) Vehicular assault if a death results;

(vi) Hit-and-run injury-accident if a death results
(RCW 46.52.020(4)).



(b) Except as provided in (c) of this subsection, the
following offenses shall not be prosecuted more than ten
years after their commission:

(i) Any felony committed by a public officer if the
commission is in connection with the duties of his or her

office or constitutes a breach ofhis or her public duty or a
violation of the oath of office;

(ii) Arson if no death results;

(iii)(A) Violations of RCW 9A.44.040 or 9A.44.050
if the rape is reported to a law enforcement agency within
one year of its commission.

(B) If a violation of RCW 9A.44.040 or 9A.44.050
is not reported within one year, the rape may not be
prosecuted more than three years after its commission; or

(iv) Indecent liberties under RCW 9A.44.100(l)(b).

(c) Violations of the following statutes, when
committed against a victim under the age of eighteen, may
be prosecuted up to the victim's thirtieth birthday: RCW
9A.44.040 (rape in the first degree), 9A.44.050 (rape in the
second degree), 9A.44.073 (rape of a child in the first
degree), 9A.44.076 (rape of a child in the second degree),
9A.44.079 (rape of a child in the third degree), 9A.44.083
(child molestation in the first degree),9A.44.086 (child
molestation in the second degree), 9A.44.089 (child
molestation in the third degree), 9A.44.100(l)(b) (indecent
liberties), 9A.64.020 (incest), or 9.68A.040 (sexual
exploitation of a minor).

(d) The following offenses shall not be prosecuted
more than six years after their commission or their
discovery, whichever occurs later:
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(i) Violations of RCW 9A.82.060 or 9A.82.080;

(ii) Any felony violation of chapter 9A.83 RCW;

(iii) Any felony violation of chapter 9.35 RCW;

(iv) Theft in the first or second degree under chapter
9A.56 RCW when accomplished by color or aid of
deception; or

(v) Trafficking in stolen property in the first or
second degree under chapter 9A.82 RCW in which the
stolen property is a motor vehicle or major component part
of a motor vehicle as defined in RCW 46.80.010.

(e) The following offenses shall not be prosecuted
more than five years after their commission: Any class C
felony under chapter 74.09, *82.36, or 82.38 RCW.

(f) Bigamy shall not be prosecuted more than three
years after the time specified in RCW 9A.64.010.

(g) A violation of RCW 9A.56.030 must not be
prosecuted more than three years after the discovery of the
offense when the victim is a tax exempt corporation under
26 U.S.C. Sec. 501(c)(3).

(h) No other felony may be prosecuted more than
three years after its commission; except that in a
prosecution under RCW 9A.44.115, if the person who was
viewed, photographed, or filmed did not realize at the time
that he or she was being viewed, photographed, or filmed,
the prosecution must be commenced within two years of
the time the person who was viewed or in the photograph or
film first learns that he or she was viewed, photographed, or
filmed.
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(i) No gross misdemeanor may be prosecuted more
than two years after its commission.

(j) No misdemeanor may be prosecuted more than
one year after its commission.

(2) The periods of limitation prescribed in
subsection (1) of this section do not run during any time
when the person charged is not usually and publicly
resident within this state.

(3) In any prosecution for a sex offense as defined
in RCW 9.94A.030, the periods of limitation prescribed in
subsection (1) of this section run from the date of
commission or one year from the date on which the identity
of the suspect is conclusively established by
deoxyribonucleic acid testing or by photograph as defined
in RCW 9.68A.011, whichever is later.

(4) If, before the end of a period of limitation
prescribed in subsection (1) of this section, an indictment
has been found or a complaint or an information has been
filed, and the indictment, complaint, or information is set
aside, then the period of limitation is extended by a period
equal to the length of time from the finding or filing to the
setting aside.

RCW 9A.20.021 provides in part:

(1) Felony. Unless a different maximum sentence
for a classified felony is specifically established by a statute
of this state, no person convicted of a classified felony shall
be punished by confinement or fine exceeding the
following:

(a) For a class A felony, by confinement in a state
correctional institution for a term of life imprisonment, or
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by a fine in an amount fixed by the court of fifty thousand
dollars, or by both such confinement and fine;

(b) For a class B felony, by confinement in a state
correctional institution for a term often years, or by a fine
in an amount fixed by the court of twenty thousand dollars,
or by both such confinement and fine....

RCW 9A.28.020 provides:

(1) A person is guilty of an attempt to commit a crime if,
with intent to commit a specific crime, he or she does any act
which is a substantial step toward the commission of that crime.

(2) If the conduct in which a person engages
otherwise constitutes an attempt to commit a crime, it is no
defense to a prosecution of such attempt that the crime
charged to have been attempted was, under the attendant
circumstances, factually or legally impossible of
commission.

(3) An attempt to commit a crime is a:

(a) Class A felony when the crime attempted is
murder in the first degree, murder in the second degree,
arson in the first degree, child molestation in the first
degree, indecent liberties by forcible compulsion, rape in
the first degree, rape in the second degree, rape of a child in
the first degree, or rape of a child in the second degree;

(b) Class B felony when the crime attempted is a
class A felony other than an offense listed in (a) of this
subsection;

(c) Class C felony when the crime attempted is a
class B felony;
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(d) Gross misdemeanor when the crime attempted is
a class C felony;

(e) Misdemeanor when the crime attempted is a
gross misdemeanor or misdemeanor.

RCW 9A.44.083 provides:

(1) A person is guilty of child molestation in the
first degree when the person has, or knowingly causes
another person under the age of eighteen to have, sexual
contact with another who is less than twelve years old and
not married to the perpetrator and the perpetrator is at least
thirty-six months older than the victim.

(2) Child molestation in the first degree is a class A
felony.

RCW 9A.64.020 provides:

(1) (a) A person is guilty of incest in the first
degree if he or she engages in sexual intercourse with a
person whom he or she knows to be related to him or her,
either legitimately or illegitimately, as an ancestor,
descendant, brother, or sister of either the whole or the half
blood.

(b) Incest in the first degree is a class B felony.

(2) (a) A person is guilty of incest in the second
degree if he or she engages in sexual contact with a person
whom he or she knows to be related to him or her, either
legitimately or illegitimately, as an ancestor, descendant,
brother, or sister of either the whole or the half blood.

(b) Incest in the second degree is a class C felony.

(3) As used in this section:
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(a) "Descendant" includes stepchildren and adopted
children under eighteen years of age;

(b) "Sexual contact" has the same meaning as in
RCW9A.44.010;and

(c) "Sexual intercourse" has the same meaning as in
RCW9A.44.010.

RCW 9A.72.085 provides in part:

(1) Whenever, under any law of this state or under
any rule, order, or requirement made under the law of this
state, any matter in an official proceeding is required or
permitted to be supported, evidenced, established, or
proved by a person's sworn written statement, declaration,
verification, certificate, oath, or affidavit, the matter may
with like force and effect be supported, evidenced,
established, or proved in the official proceeding by an
unsworn written statement, declaration, verification, or
certificate, which:

(a) Recites that it is certified or declared by the
person to be true under penalty of perjury;

(b) Is subscribed by the person;

(c) States the date and place of its execution; and

(d) States that it is so certified or declared under the
laws of the state of Washington.

(2) The certification or declaration may be in
substantially the following form:
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"I certify (or declare) under penalty of perjury under
the laws of the State of Washington that the foregoing is
true and correct":

(Date and Place) (Signature)

RCW 66.44.270 provides in part:

Furnishing liquor to minors — Possession, use —
Penalties •— Exhibition of effects — Exceptions.

(1) It is unlawful for any person to sell, give, or
otherwise supply liquor to any person under the age of
twenty-one years or permit any person under that age to
consume liquor on his or her premises or on any premises
under his or her control. For the purposes of this
subsection, "premises" includes real property, houses,
buildings, and other structures, and motor vehicles and
watercraft. A violation of this subsection is a gross
misdemeanor punishable as provided for in chapter 9A.20
RCW.

U.S. Const, amend. I provides:

Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press;
or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

U.S. Const, amend. IV provides:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or
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affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

U.S. Const, amend. VI provides:

In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of
the state and district wherein the crime shall have been

committed, which district shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel
for his defense.

U.S. Const, amend. VIII provides:

Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.

U.S. Const, amend. IX provides:

The enumeration in the Constitution, of certain
rights, shall not be construed to deny or disparage others
retained by the people.

U.S. Const, amend. XIV, § 1 provides in part:

No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the
laws.
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Wash. Const, art. I, § 3 provides:

No person shall be deprived of life, liberty, or
property, without due process of law.

Wash. Const, art. I, § 4 provides:

The right of petition and of the people peaceably to
assemble for the common good shall never be abridged.

Wash. Const, art. I, § 5 provides:

Every person may freely speak, write and publish on
all subjects, being responsible for the abuse of that right.

Wash. Const, art. I, § 7 provides:

No person shall be disturbed in his private affairs,
or his home invaded, without authority of law.

Wash. Const, art. I, § 12 provides:

No law shall be passed granting to any citizen, class
of citizens, or corporation other than municipal, privileges
or immunities which upon the same terms shall not equally
belong to all citizens, or corporations.

Wash. Const, art. I, § 14 provides:

Excessive bail shall not be required, excessive fines
imposed, nor cruel punishment inflicted.

Wash. Const, art. I, § 21 provides:

The right of trial by jury shall remain inviolate, but
the legislature may provide for a jury of any number less
than twelve in courts not of record, and for a verdict by nine
or more jurors in civil cases in any court of record, and for
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waiving of the jury in civil cases where the consent of the
parties interested is given thereto.

Wash. Const, art. I, § 22 (Amendment 10) provides:

In criminal prosecutions the accused shall have the
right to appear and defend in person, or by counsel, to
demand the nature and cause of the accusation against him,
to have a copy thereof, to testify in his own behalf, to meet
the witnesses against him face to face, to have compulsory
process to compel the attendance of witnesses in his own
behalf, to have a speedy public trial by an impartial jury of
the county in which the offense is charged to have been
committed and the right to appeal in all cases: Provided,
The route traversed by any railway coach, train or public
conveyance, and the water traversed by any boat shall be
criminal districts; and the jurisdiction of all public offenses
committed on any such railway car, coach, train, boat or
other public conveyance, or at any station or depot upon
such route, shall be in any county through which the said
car, coach, train, boat or other public conveyance may pass
during the trip or voyage, or in which the trip or voyage
may begin or terminate. In no instance shall any accused
person before final judgment be compelled to advance
money or fees to secure the rights herein guaranteed.

Wash. Const, art. IV, § 16 provides:

Judges shall not charge juries with respect to
matters of fact, nor comment thereon, but shall declare the
law.
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WPIC 4.25 (2008) provides:

The [State] [County] [City] alleges that the
defendant committed acts of (identify crime) on multiple
occasions. To convict the defendant [on any count] of
(identify crime), one particular act of (identify crime) must
be proved beyond a reasonable doubt, and you must
unanimously agree as to which act has been proved. You
need not unanimously agree that the defendant committed
all the acts of (identify crime).
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Passed the House March 7,1998.
Passed the Senate March 4,1998.
Approved by the Governor March 30,1998.
Filed in Office of Secretary of State March 30,1998.

CHAPTER 221
(Substitute House Bill 1441]

VOYEURISM

AN ACT Relating to thecrime of voyeurism;reenacting and amendingRCW 9A.04.080;adding
a newsectionto chapter 9A.44 RCW;andprescribing penalties.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 9A.44 RCW to
read as follows:

(1) As used in this section:
(a) "Photographs" or "films" means the making of a photograph, motion

picture film, videotape, or any other recordingor transmission of the imageof a
person;

(b) "Place wherehe or she wouldhave a reasonable expectationof privacy"
means:

(i) A place where a reasonable person would believe that he or she could
disrobe inprivacy, withoutbeing concernedthat his or her undressing was being
photographedor filmed by another; or

(ii) A place where one may reasonably expect to be safe from casual or
hostile intrusion or surveillance;

(c) "Surveillance" meanssecretobservation of the activities of another person
for the purposeof spying upon and invadingthe privacyof the person;

(d) "Views" means the intentional looking upon of another personfor more
than a brief period of time, in other than a casual or cursory manner, with the
unaided eye or with a device designed or intended to improve visual acuity.

(2)A person commitsthe crime of voyeurism if, for the purpose of arousing
or gratifying the sexual desire of any person, he or she knowingly views,
photographs, or films another person, without that person's knowledge and
consent, while the person being viewed, photographed, or filmed is in a place
where he or she would have a reasonahle expectation of privacy.

(3) Voyeurism is a class C felony.
(4) This section does not apply to viewing, photographing, or filming by

personnel of thedepartment of corrections or of a local jail or correctional facility
for security purposes or during investigationof alleged misconduct by a person
in the custody of the department of corrections or the local jail or correctional
facility.

Sec. 2. RCW 9A.04.080 and 1997 c 174 s 1 and 1997 c 97 s 1 are each

reenacted and amended to read as follows:
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(I) Prosecutions for criminal offenses shall not be commenced after the
periods prescribed in this section.

(a) The following offenses may be prosecuted at any time after their
commission:

(i) Murder;
(ii) Homicide by abuse;
(iii) Arson if a death results;
(iv) Vehicular homicide;
(v) Vehicular assault if a death results;
(vi) Hit-and-run injury-accident if a deathresults(RCW 46.52.020(4)).
(b)The following offenses shall not be prosecuted morethan ten years after

their commission:

(i) Any felony committed by a public officer if the commission is in
connection with the duties of his or her office or constitutes a breach of his or her

public duty or a violation of the oath of office;
(ii) Arson if no death results; or
(iii)Violations of RCW 9A.44.040 or 9A.44.050 if the rape is reported to a

law enforcement agency within one year of its commission; except that if the
victim is under fourteen yearsof age when the rape is committed andthe rape is
reported to a law enforcement agency within one year of its commission, the
violation may be prosecuted up to three years after the victim's eighteenth
birthday or up to ten years after the rape's commission, whichever is later. If a
violation of RCW 9A.44.040 or 9A.44.050 is not reported within one year, the
rape may notbe prosecuted: (A) More than three years after its commission if the
violation was committed against a victim fourteen yearsof age or older; or (B)
morethan three years afterthe victim's eighteenth birthday or morethan seven
years after the rape's commission, whichever is later, if the violation was
committed againsta victim under fourteen yearsof age.

(c) Violations of the following statutes shall not be prosecuted more than
three years after the victim's eighteenth birthday or more than seven years after
their commission, whichever is later: RCW 9A.44.073,9A.44.076,9A.44.083,
9A.44.086,9A.44.070,9A.44.080,9A.44.100(l)(b), or 9A.64.020.

(d)The following offenses shall not be prosecutedmore than six years after
their commission: Violations of RCW 9A.82.060 or 9A.82.080.

(e)The following offenses shall not be prosecuted morethan five years after
their commission: Any class C felony under chapter 74.09, 82.36, or 82.38 RCW.

(0 Bigamy shall not be prosecuted more than three years after the time
specifiedin RCW 9A.64.0I0.

(g)A violationof RCW 9A.56.030 must not be prosecuted more than three
years after the discovery of the offense when the victim is a tax exempt
corporation under 26 U.S.C. Sec. 501(c)(3).

(h) No other felony may be prosecuted more than three years after its
commission: except that ina prosecution under section 1of this act, if the person
who was viewed, photographed, or filmed did not realize at the time that he or she
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wasbeing viewed, photographed, or filmed, the prosecution must be commenced
withintwo yearsof the time the person who was viewed or in the photograph or
film first learns that he or she was viewed, photographed, or filmed.

(i) No gross misdemeanormay be prosecuted more than two yearsafter its
commission.

(j) No misdemeanor may be prosecuted more than one year after its
commission.

(2) The periods of limitation prescribed in subsection (1) of this sectiondo
not run during any time when the person charged is not usually and publicly
resident within this state.

(3) If, beforethe endof a periodof limitation prescribed in subsection (1) of
this section, an indictment has been found or a complaint or an information has
been filed, and the indictment, complaint, or information is set aside, then the
period of limitation is extended by a period equal to the length of time from the
finding or filing to the setting aside.

Passed the House March 11, 1998.
Passed the Senate March 10,1998.
Approved by the Governor March 30,1998.
Filed in Office of Secretary of State March 30, 1998.

CHAPTER 222
[Engrossed Substitute House Bill 1769)

ELECTRONIC COMMUNICATION OP PRESCRIPTION INFORMATION

AN ACT Relating lo electronic transfer of prescription information; amending RCW 69.41.010
and69.50.101; addinganew section to chapter69.41 RCW; and addinga new section to chapter69.SO
RCW.

Be it enacted by the Legislature of the Stateof Washington:

Sec. 1. RCW 69.41.010 and 1996 c 178 s 16 are each amended to read as

follows:

As used in this chapter, the following terms have the meanings indicated
unless the context clearly requiresotherwise:

(1) "Administer" means the direct application of a legend drug whetherby
injection, inhalation, ingestion,or any other means, to the body of a patient or
researchsubject by:

(a) A practitioner;or
(b) The patientor research subject at the direction of the practitioner.
(2) "Deliver" or "delivery" means the actual, constructive, or attempted

transfer from one person to another of a legend drug, whether or not there is an
agency relationship.

(3) "Department" means the departmentof health.
(4) "Dispense" meansthe interpretation of a prescription or order for a legend

drug and, pursuant to that prescriptionor order,the proper selection, measuring,
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(b) (a) of this subsection does not apply if upon transfer an agreement for
different terms of transfer is reached between the collective bargaining
representatives of the transferring employees and the participating fire protection
jurisdictions.

(4) If upon transfer, the transferring employee receives the rights, benefits,
and privileges established under subsection (3)(a)(i) through (iv) of this section,
those rights, benefits, and privileges are subject to collective bargaining at the
end of the current bargaining period for the jurisdiction to which the employee
has transferred.

(5) Such bargaining must take into account the years of service the
transferring employee accumulated before the transfer and must be treated as if
those years of service occurred in the jurisdiction to which the employee has
transferred.

NEW SECTION. Sec. 11. A new section is added to chapter 35A.14 RCW
to read as follows:

Upon the written request of a fire protection district, code cities annexing
territory under this chapter shall, prior to completing the annexation, issue a
report regarding the likely effects that the annexation and any associated asset
transfers may have upon the safety of residents within and outside the proposed
annexation area. The report must address, but is not limited to, the provisions of
fire protection and emergency medical services within and outside of the
proposed annexation area. A fire protection district may only request a report
under this section when at least five percent of the assessed valuation of the fire
protection district will be annexed.

NEW SECTION. Sec. 12. A new section is added to chapter 35A.92 RCW
to read as follows:

Code cities conducting annexations of all or part of fire protection districts
shall, at least through the budget cycle, or the following budget cycle if the
annexation occurs in the last half of the current budget cycle, in which the
annexation occurs, maintain existing fire protection and emergency services
response times in the newly annexed areas consistent with response times
recorded prior to the annexation as defined in the previous annual report for the
fire protection district and as reported in RCW 52.33.040. If the code city is
unable to maintain these service levels in the newly annexed area, the transfer of
firefighters from the annexed fire protection district as a direct result of the
annexation must occur as outlined in section 10 of this act.

Passed by the Senate March 6, 2009.
Passed by the House April 1, 2009.
Approved by the Governor April 10, 2009.
Filed in Office of Secretary of State April 13, 2009.

CHAPTER 61

[Senate Bill 5832]

STATUTES OF LIMITATION—SEX OFFENSES—AGE OF VICTIM

AN ACT Relating to allowing the prosecution of sex offenses against minor victims until the
victim's twenty-eighth birthday if the offense is listed in RCW 9A.04.080( 1) (b)(iii)(A) or (c); and
amending RCW 9A.04.080.
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Be it enacted by the Legislature of the State of Washington:
Sec. 1. RCW 9A.04.080 and 2006 c 132 s 1 are each amended to read as

follows:
(1) Prosecutions for criminal offenses shall not be commenced after the

periods prescribed in this section.
(a) The following offenses may be prosecuted at any time after their

commission:

(i) Murder;
(ii) Homicide by abuse;
(iii) Arson if a death results;
(iv) Vehicular homicide;
(v) Vehicular assault if a death results;
(vi) Hit-and-run injury-accident if a death results (RCW 46.52.020(4)).
(b) The following offenses shall not be prosecuted morethan ten years after

their commission:
(i) Any felony committed by a public officer if the commission is in

connection with the duties of his or her office or constitutes a breach of his or her
public duty or a violation of the oath of office;

(ii) Arson if no death results; or
(iii)(A)Violations of RCW 9A.44.040 or 9A.44.050 if the rape is reported

to a law enforcement agency within one year of its commission; except that if
the victim is under fourteen years of age when the rape is committed and the
rape is reported to a law enforcement agency within one year of its commission,
the violation may be prosecuted up to ((throo years after)) the victim's
((eighteenth)) twenty-eighth birthday ((or up to ton years after the rape's
commission, whichever is later)).

(B) If a violation of RCW 9A.44.040 or 9A.44.050 is not reported within
oneyear, the rape may not be prosecuted: (((A))) {0 More thanthree years after
its commission if the violation was committed against a victim fourteen years of
age or older; or (((B))) 01) more than three years after the victim's eighteenth
birthday or more than seven years after the rape's commission, whichever is
later, if the violation was committedagainst a victim under fourteen years of age.

(c) Violations of the following statutes ((shall not)) may be prosecuted
((more than throe years after)) up to the victim's ((eighteenth)) twenty-eighth
birthday ((ormore thansever, years aftertheircommission, whichever is later)):
RCW 9A.44.073, 9A.44.076, 9A.44.083, 9A.44.086, 9A.44.070, 9A.44.080,
9A.44.100(l)(b), 9A.44.079. 9A.44.089. or 9A.64.020.

(d) The following offenses shallnot be prosecuted morethan six yearsafter
their commission: Violations of RCW 9A.82.060 or 9A.82.080.

(e) Thefollowing offenses shall notbe prosecuted morethanfive years after
their commission: Any class C felony under chapter 74.09, 82.36, or 82.38
RCW.

(f) Bigamy shall not be prosecuted more than three years after the time
specified in RCW 9A.64.01C.

(g) A violation of RCW 9A.56.030 mustnot be prosecuted more thanthree
years after the discovery of the offense when the victim is a tax exempt
corporation under 26 U.S.C. Sec. 501(c)(3).

(h) No other felony may be prosecuted more than three years after its
commission; except that in a prosecution under RCW 9A.44.115, if the person
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who was viewed, photographed, or filmed did not realize at the time that he or
she was being viewed, photographed, or filmed, the prosecution must be
commenced within two years of the time the person who was viewed or in the
photograph or film first learns that he or she was viewed, photographed, or
filmed.

(i) No gross misdemeanor may be prosecuted more than two years after its
commission.

(j) No misdemeanor may be prosecuted more than one year after its
commission.

(2) The periods of limitation prescribed in subsection (1) of this section do
not run during any time when the person charged is not usually and publicly
resident within this state.

(3) In any prosecution for a sex offense as defined in RCW 9.94A.030, the
periods of limitation prescribed in subsection (1) of this section run from the
date of commission or one year from the date on which the identity of the
suspect is conclusively established by deoxyribonucleic acid testing, whichever
is later.

(4) If, before the end of a period of limitation prescribed in subsection (1) of
this section, an indictment has been found or a complaint or an information has
been filed, and the indictment, complaint, or information is set aside, then the
period of limitation is extended by a period equal to the length of time from the
finding or filing to the setting aside.

Passed by the Senate March 4, 2009.
Passed by the House April !, 2009.
Approved by the Governor April 10, 2009.
Filed in Office of Secretary of State April 13, 2009.

CHAPTER 62

[Senate Bill 5903]

PUBLIC WORKS CONTRACTS—RESIDENTIAL CONSTRUCTION

AN ACT Relating to public works contracts for residential construction; and amending RCW
39.12.030.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 39.12.030 and 1989 c 12 s 9 are each amended to read as

follows:

(1) The specifications for every contract for the construction,
reconstruction, maintenance or repair of any public work to which the state or
any county, municipality, or political subdivision created by its laws is a party,
shall contain a provision stating the hourly minimum rate of wage, not less than
the prevailing rate of wage, which may be paid to laborers, workers, or
mechanics in each trade or occupation required for such public work employed
in the performance ofthe contract either by the contractor, subcontractor or other
person doing or contracting 10 do the whole or any part of the work
contemplated by the contract, and the contract shall contain a stipulation that
such laborers, workers, or mechanics shall be paid not less than such specified
hourly minimum rate of wage. If" the awarding agency determines that the work

[518|



ERjW* . o{ fact to

determine as in tne ,.y
. ,-.,• ' Comment iwo /in- ddfines a

" ..._ mrithin t

L^y^ii^^ "7 RCW 4.44.080 and
for otters^£^J£* -^^jZ

ingquestions unu~ ^~^ MISCEU^BO.S^IXS
1U ^ titration Heant

lasassfea««
(2) Grand Jury. ^,

meciaiinqu«yiudgeS-- P%« proceedings for ex-

to Iw^T^SandRCV/.^-lW^,.
„»dtt RCW 0S*gKMei to t»™e°V^rt0.96A;sitoivaldel^W' WctioI«nde.RCWTO^m

; £S*tS-fSf-.ES. »ppS|: s

..tea mandator} armu.

tember 1, Vtw, • *
°m°l aifiedbydeletmgreferences, „ .„uOl nasbeetfmodifiedpy o fetences

Federal Rul%^^federal court »^$JJ^Tte- rule

Section a). ™?™f. inclucluiginental cornmv^ ^ d
^d criming P^SgS- and juvenile «^**^1.05.310,ceedings.refe^hearmg.rCw 71.05.250*C*-^ ^fc
adiudiMtoryheaim^ j CR 3.7, and JuU<.- ^ fl0t
MPR 3,4, R^Xther to decbne J*"**^ have
court 5^Jn0p^^^^iei2^*»*^'5ll'

f^Sichthe.rulesapply, ; . '̂ ^^

tions applies to auF , uarestatement]
W" , wif Thisportionof^^^not^aSubsection ««• Th*^p l04. The rules•nefj^fl
"» ,\,ii Thi^portibnoftheruleis^- ^|

9&«b•SSLSSftS?' <Sfif

^tnesses was <grnpetent. J

and the rules ot ev. j

186



RULES OF EVIDENCE
ER 1103

m^V^JL249 R2d 489 (D-C-Cir.l957); United States v.Flood, 374 F.2d 554 (2d Cir.1967).
The view that the rules of evidence do not apply to

preliminary determinations incriminal cases isconsistent with
the Superior Court Criminal Rules. See, e.g CrR 32(k)
relating to hearings on pretrial release. The rule refers to
determinations" rather than to "examinations," the federal

rule sterminology. This change was made to clarify the intent
to relax the rules ofevidence with respect to all preliminary
matters, not just at hearings in which the accused gives
testimony. ^

The normal rules of evidence do not apply to hearings with
^e" l° sentencing orProbation. State v. Short, 12 WnApp.
i^^/^T (1974); State v- Shamon> 60 Wn.2d 883, 376
n'™^ ( ); State v- Khhn' 81 Wn'2d 648> 503 p-2d 1061(1972). As to sentencing proceedings in cases involving the
death penalty, see also RCW 10.95. As to search warrants, see
U-K 2.3(c). The rules donotapply tohearings with respect to
pretrial release. CrR3.2(k).

The provision regarding contempt applies to contempt
^™?*ted m*e presence of the court as defined by RCW

The rule clarifies the law with respect to habeas corpus
hearings. Astatute, RCW 7.36.120, directs the court to hear
and determine the matter "in a summary way." The Supreme
Court has held that the trial court may thus determine factual
matters by reference to affidavits. Little v. Rhay, 68 Wn2d
353, 413 P.2d 15, cert, denied, 385 U.S. 96 (1966). Later, a
division of the Court of Appeals held that such affidavits
should be considered only to assist in formulating the issues of
tact and not in themselves to determine disputed questions of
material fact. Little v. Rhay, 8 WnApp. 725, 509 P.2d 92

»-J' Adissentin6 opinion argued that the majority opinion
nullified the statute and disregarded earlier decisions of the
Supreme Court. Rule 1101 adopts the approach taken by the
earlier Supreme Court decisions. This is contrary to Federal
Rule 1101, which makes the rules of evidence applicable to
federal habeas corpus proceedings, but the underlying federal

fTaf!f'e^es testimony t0 be taken" Walker "• Johnston, 312U.S. 275,61 S.Ct. 574,85 LEd. 830 (1941).
The rules do not apply to small claims courts, supplemental

proceedings, or to coroners' inquests, primarily because the
purposes of these proceedings would be frustrated by strictly
imposing rules ofevidence. As a practical matter, the rules
have not been applied to these proceedings in the past.

Factfinding and adjudicatory hearings in juvenile court are
conducted inaccordance with the rules ofevidence. JuCR 37
and JuCR 7.11. Once the facts have been determined,
however the appropriate form of disposition is determined
with less formality. The situation is analogous tothe distinc
tion between a criminal trial and sentencing. Rule 1101 thus
authorizes a relaxation of the rules of evidence for disposition
hearings in juvenile court. Acorresponding relaxation of the
rules is authorized for dispositional determinations under the
Uniterm Alcoholism and Intoxication Treatment Act, RCW
70.96A, and theCivil Commitment Act, RCW 71.05.

Comment 1101

[1989 Amendment]
[Section (d). ] The 1989 amendment reflected acontempo

raneous amendment to the Mandatory Arbitration Rules
which m turn addressed the applicability of the Rules of
Evidence to mandatory arbitration hearings. A new section
(d) was added to ER 1101, providing simply that the admissibil
ity of evidence in a mandatory arbitration proceeding "is
governed by MAR 5.3." The cross reference was appropriate
because, under mandatory arbitration, the Rules ofEvidence
cannot be said clearly to apply ornot to apply. Rather, the
extent of their applicability isleft to the determination ofthe
arbitrator under MAR 5.3.

RULE 1102. AMENDMENTS [RESERVED]
RULE 1103. TITLE

These rules may be known and cited as the Washing
ton Rules ofEvidence. ERis the official abbreviation.
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PUBLIC LAW 93-594-JAN. 2, 1975 [88 Stat,

The release of the conditions described in subsection (a) of
the first section of this Act shall not take effectwith respect to any of
the certain portions until suchtime as an exchangeof real property for
that certain portion is executed in accordance with the terms of agree
ment described in subsection (a) of this section.

Approved January 2, 1975.

Public Law 9.3-594
AN ACT

Te amend section 8(f) of the Federal Property and Administrative Services
Act ©f 1W9, with respect to American Samoa, Guam, and the Trust Territory
of the Pacific Islands.

Be it enacted by the Senate and Howe of Kevrtsentatives of the
United States of America in Congress assembled, That section 3(f)
of the Federal Property Administrative Services Act of 1949 is
amended by inserting after the words "Puerto Rico," the words
"American Samoa, Guam, the Trust Territory of the Pacific Islands,".

Approved January 2, 1875.

Public Law 93-595
AN ACT

To establish rules of evidence for certain courts and proceedings.

Be it enacted by the Senate and House of Kepresentatwm of the
UnitedStates of America in Congress assembled. That the following
rules shall take effect on the one hundred and eightieth day beginning
after the date of the enactment of this Act. These rules apply to
actions, cases, and proceedings brought after the rules tafce effect.
These rules also apply to further procedure in actions, cases* and pro
ceedings then pending, except to the extent that application of the
rules would not be feasible, or would work injustice, in whieh event
former evidentiary principles apply.

TABLE OF CONTESTS

Jjmcuc I. General Paowsioss

Rule 101. Scope.
Rule 102. Purpose and construction.
Rule 103. Ratings on evidence:

(a) Effect of erroneous rating:
(1) Objection.
(2) Offer of proof,

(b) Record of offer and ruling.
(c) Hearing of jury.
(d) Plain error.

Rule 104. Preliminary questions;
(a) Questions of admissibility generally.
(b) Relevancy conditioned on fact.
(c) Hearing: of jury.
(d) Testimony by accused.
(e) Weight and credibility.

Rale 106. Limited admissibility.
Rule 106. Remainder of or related writings on recorded statements.
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Rule 1007. Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by
the testimony or deposition of the party against whom offered or by
his written admission, without accounting for the nonproduction of
the original.

Rule 1008. Functions of Court and Jury

When the admissibility of other evidence of contents of writings,
recordings, or photograplis under these rules depends upon the ful
fillment, of a condition of fact, the question whether the condition has
been fulfilled is ordinarily for the court to determine in accordance
with the provisions of rule 104. However, when an issue is raised (a)
whether the asserted writing ever existed,or (b) whether another writ
ing, recording, or photograph produced at the trial is the original, or
(c) whether other evidence of contents correctly reflects the contents,
the issue is for the trier of fact to determine as in the case of other issues
of fact.

Ahticle XI. MisexiJANKors Rules

Rule 1101. Applicability of Rules

(a) Courts and magistrates.—These rules apply to the United States
district courts, the District Court of Guam, the District Court of the
Virgin Islands, the District Court for the District of the ('anal Zone,
the United States courts of appeals, the Court of Claims, and to United
States magistrates, in the actions, cases, and proceedings and to the
extent hereinafter set forth. The terms "judge** and "court" in these
rules include United States magistrates, referees in bankruptcy, and
commissioners of the Court of Claims.

(b) Proceedings generally.—These rule* apply geiiem'ly to civil
actions and proceedings* including admiralty and mmifime caws, to
criminal cases and proceedings, to contempt proceedings except those
in which the court may act summarily, and to proceedings and cases
under the Bankruptcy Act. •• use $m(e.

{<•} little of privilege.-—-The rule with respect to privileges applies
at all stages of all actions, cases, and proceedings.

(d) Knles inapplicable.—The rules (other than with respect to
privileges) do not apply in the following situations :

(1) Preliminary questions of fact.—The determination of ques
tions of fact preliminary to admissibility of evidence when the
issue is to be determined by the court under rule 104.

(2) Grand jury.—Proceedings before grand juries.
(3) Miscellaneous proceedings.—Proceedings for extradition or

rendition; preliminary examinations in criminal cases; sentencing,
or granting or revoking probation; issuance of warrants for arrest,
criminal summonses, and search warrants; and proceedings with
respect to release on bail or otherwise.

(e) Rules applicable in part.—In the following proceedings these
rules apply to the extent that matters of evidence are not provided for
in the statutes which govern procedure therein or in other rules
prescribed by the Supreme Court pursuant to statutory authority: the
trial of minor and petty offenses by United States magistrates; review
of agency actions when the facts are subject to trial de novo under
section 706(2) (F) of title 5, United States Code; review of orders of
the Secretaiy of Agriculture under section 2 of the Act entitled "An
Act to authorise association of producers of agricultural products"
approved February 18,1922 (7 U.S.C. 292), and under section* 6 and
7(c) of the Perishable Agricultural Commodities Act, 1930 (7 U.S.C.
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499f, 499g(c)); naturalization and revocation of naturalization under
sections 310-318 of the Immigration and Nationality Act (8 U.S.C.
1421-1429) ; prize proceedings in admiralty under sections 7651-7681
of title 10, United States Code; review of orders of the Secretary
of the Interior under section 2 of the Act entitled "An Act
authorizing associations of producers of aquatic products" approved
June 25, 1934 (15 U.S.C. 522); review of orders of petroleum control
boards under section 5 of the Act entitled "An Act to regulate inter
state and foreign commerce in petroleum and its products by
prohibiting the shipment in such commerce of petroleum and its
products produced in violation of State law, and for other purposes*',
approved February 22, 1935 (15 U.S.C. 715d); actions for fines,
penalties, or forfeitures under part V of title IV of the Tariff Act of
1980 (19 U.S.C. 1581-1(524), or under the Anti-Smuggling Act (19
U.S.C. 1701-1711); criminal libel for condemnation, exclusion of
imports, or other proceedings under the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 301-392); disputes between seamen under
sections 4079, 4080, and 4081 of the Revised Statutes (22 U.S.C.
25(5-258: habeas corpus under sections 2241-2254 of title 28, United
States Code; motions to vacate, set aside or correct sentence under
section 2255 of title 28, United States Code; actions for penalties for
refusal to transport destitute seamen under section4578 of the Revised
Statutes (46 U.S.C'. (>79); actions against the United States under the
Act entitled "An Act authorizing suits against the United States in
admirality for damage caused by and salvage service rendered to
public vessels belonging to the United States, and for other purposes",
approved March 3, 1925 (46 U.S.C*. 781-790), as implemented by
section 7730 of title 10, United States Code.

Rule 1102. Amendments

Amendments to the Federal Rules of Evidence may be made as
provided in section 2076 of title 28 of the United States Code,

Rule 1103. Title

These rules may be known and cited as the Federal Rules of
Evidence.

Sec. 2. (a) Title 28 of the United States Code is amended—
(1) by inserting immediately after section 2075 the following

new section:

"§2076. Rules of evidence
"The Supreme Court of the United States shall have the power to

prescribe amendments to the Federal Rules of Evidence. Such amend
ments shall not take effect until they have, been reported to Congress
by the Chief Justice at or after the beginning of a regular session of
Congress but not later than the first dav of May, and until the expira
tion of one hundred and eighty days after they have beenso reported;
but if either Ifoiw of Congress within that time shall by resolution
disapprove any amendment so reported it shall not take effect. The
effective date of any amendment so reported may be deferred by either
House of Congress to a later date or until approved by Act of Con
gress. Any rule whether proposed or in force may be amended by Act
of Congress. Anv provision of law in force at trie expiration ofsuch
time and in conflict with any such amendment not disapproved shall
be of no further foree or effect after such amendment has taken effect.
Any such amendment creating, abolishing, or modifying a privilege
shall have no force or effect unless it shall be approved by act of
Congress"; and



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

IN RE THE PERSONAL RESTRAINT
PETITION OF:

BRIAN T. STARK,

Petitioner.

CAUSE NO.

CERTIFICATE OF SERVICE

I, Alex Fast, certify and declare that on the 5th dayof March 2015,1 served the attached

OPENING BRIEF OF PETITIONER by delivering a copy to the offices of

Dan Satterberg
Appellate Unit

King County Prosecuting Attorney
W-554 King County Courthouse
516 3rdAve.
Seattle WA 98104

I certify or declare under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct.

DATE AND PLACE J

CERTIFICATE OF SERVICE - Page 1 Law Office of Neil Fox, PLLC
Market Place One, Suite 330

2003 Western Avenue

Seattle, Washington 98121
206-728-5440


