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Nominal Defendant/Respondent Blucora, Inc. (“Blucora”) submits

this response to Appellant’s Brief (“AB”).
INTRODUCTION

This is an appeal from King County Superior Court orders granting
Blucora’s motion to dismiss for improper venue pursuant to Civil Rule
12(b)(3) and denying reconsideration of the same. Blucora is a Delaware
corporation with offices in Bellevue, Washington. Its corporate bylaws
contain a forum selection provision that expressly specifies Delaware
courts as the exclusive forum for litigation over intra-corporate matters,
including shareholder derivative suits and actions alleging breach of
fiduciary duty by a Blucora director (“Forum Selection Bylaw” or
“Bylaw”). Without first making a demand on the Blucora Board of
Directors (“Blucora Board”), Plaintiff/Appellant Remigius G. Shatas filed
a verified shareholder derivative complaint alleging breaches of fiduciary
duty by a Blucora director and two affiliated entities (“Derivative
Complaint”) in King County Superior Court.

Blucora moved to dismiss this action below to protect two
fundamental corporate interests. First, Blucora has an interest in the
proper application of its Forum Selection Bylaw, which reduces
uncertainty regarding the proper forum for intra-corporate disputes,

reduces the costs of litigating in multiple fora, and increases consistency in



outcomes by requiring Delaware courts to interpret and apply Delaware
corporate law. Second, Blucora has an interest in litigation brought in its
name. The power to control the business of a company is vested in the
company’s board of directors, not individual shareholders, and includes
the power to control litigation.

The Honorable Beth M. Andrus correctly dismissed the Derivative
Complaint for improper venue. CP 416-25. Shatas did not dispute below,
and does not dispute on appeal, that tﬁe Bylaw is valid and enforceable
(CP 123; AB at 5), and Judge Andrus correctly held that Shatas failed to
establish that his lawsuit fell within one of the Bylaw’s exceptions. The
dismissal was without prejudice to Shatas, or any other Blucora
shareholder, filing suit in Delaware and it was conditioned on Defendants’
consent to jurisdiction in Delaware. This Court should affirm Judge

Andrus’s well-reasoned decisions.'

' On October 26, 2015, Blucora filed a Motion on the Merits to Affirm
(“Motion on the Merits”), which moves to affirm the trial court decisions
pursuant to Rule of Appellate Procedure (“RAP”) 18.14. It is now clear
through documents filed by Shatas with this Court that Shatas has not been
a Blucora shareholder since August 2012 and thus is not an “aggrieved
party” entitled to appeal under RAP 3.1. Should the Motion on the Merits
be granted, the Court need not consider the arguments set out in this brief.
The arguments raised therein can also serve as an alternative ground for
affirmance under RAP 2.5. See infra Section 1.




ASSIGNMENTS OF ERROR
Blucora assigns no error to the trial court’s May 15, 2015 order
dismissing the case, CP 416-25, or its June 5, 2015 order denying Shatas’s
motion for reconsideration. CP 428-30. These orders should be affirmed.
ISSUES PRESENTED

1. Whether the trial court decisions should be affirmed on the ground
that Shatas lacks derivative standing and has lacked it throughout
this case, where Shatas did not divulge the facts establishing lack
of standing until the appeal.

2. Whether Delaware 'courts lack personal jurisdiction over
Cambridge Information Group, Inc. (“CIG”) where there are four
statutory bases for personal jurisdiction over CIG and CIG
consented to jurisdiction in Delaware.

3. Whether CIG is an indispensable party where the Derivative
Complaint alleges that Defendants are jointly and severally liable

and a Delaware court would not dismiss an action for failure to
join CIG.

4. Whether the Forum Selection Bylaw applies where the fiduciary
duty claims brought by Shatas are governed by Delaware common
law and Blucora’s corporate charter and bylaws, not by the
Shareholder Agreements.

STATEMENT OF THE CASE
The Parties. Defendants Andrew M. Snyder (“Snyder”) and Jane

Doe Snyder reside in New York. CP 2, § 5. Snyder is CEO of CIG and

currently sits on the Blucora Board. /d. Defendant CIG is a Maryland

corporation with offices in New York, New York and in Bethesda,

Maryland. See Declaration of John C. Roberts Jr. in Support of Brief of



Nominal Defendant/Respondent Blucora, Inc. (“Roberts Decl.”), § 2.
CIG’s Bethesda office is located at 7500 Old Georgetown Road. Id. Four
of CIG’s seven principal officers, including two senior vice presidents,
work in the Bethesda office. CP 220. CIG is the managing member of
Cambridge Information Group I, LLC (“CIG I”), which is a Delaware
limited liability company (“LLC”) created by CIG and used to hold
Blucora stock. CP 2, § 3; AB at 6. Nominal Defendant Blucora is a
Delaware corporation headquartered in Bellevue, Washington. CP 2, | 1.

Board’s Power to Adopt Bylaws. Blucora’s Certificate of
Incorporation grants the Blucora Board the authority to adopt and
unilaterally amend the Company’s bylaws: “The Board of Directors shall
have the power to adopt, amend or repeal the Bylaws of the corporation;
provided, however, the Board of Directors may not repeal or amend any
bylaw that the stockholders have expressly provided may not be amended
or repealed by the Board of Directors.” CP 81.

The Shareholder Agreements. On August 23, 2011, Blucora
entered into three agreements with CIG I: a Securities Purchase
Agreement, a Stockholder Agreement, and a Warrant to Purchase
Common Stock (collectively, the “Shareholder Agreements” or
“Agreements”). CP 152-94. Each of the Agreements contains a provision

specifying that they are governed by Delaware law and that the venue for



all disputes “relating to” or “arising out of” the Agreements will be King
County Superior Court. CP 167, 178, 192-93. For example, the Securities
Purchase Agreement provides:

This Agreement shall be governed by, and construed in
accordance with, the internal laws of the State of Delaware
without regard to the choice of law principles thereof. Each
of the parties hereto irrevocably submits to the exclusive
jurisdiction of the courts of the State of Washington located
in King County and the United States District Court for the
Western District of Washington for the purpose of any suit,
action, proceeding or judgment relating to or arising out of
this Agreement and the transactions contemplated hereby.
Service of process in connection with any such suit, action
or proceeding may be served on each party hereto
anywhere in the world by the same methods as are
specified for the giving of notices under this Agreement.

CP 167 (emphasis added).

The Forum Selection Bylaw. On August 8, 2013, Blucora
adopted the Forum Selection Bylaw, which designates Delaware as the
exclusive forum for litigation over intra-corporate matters:

Unless the corporation consents in writing to the selection
of an alternative forum, the sole and exclusive forum for (i)
any derivative action or proceeding brought on behalf of
the corporation, (ii) any action asserting a claim of breach
of a fiduciary duty owed by any Director, officer, or other
employee of the corporation to the corporation or the
corporation’s stockholders, (iii) any action asserting a claim
arising pursuant to any provision of the DGCL, or (iv) any
action asserting a claim governed by the internal affairs
doctrine shall be a state or federal court located within the
state of Delaware, in all cases subject to the court’s having
personal jurisdiction over the indispensable parties named
as defendants.




CP 61 (emphasis added).

Shatas Improperly Files This Action in Washington. Oh March
5, 2015, Shatas filed the verified Derivative Complaint in King County
Superior Court. CP 1-24. The Complaint alleges that the Defendants
breached their fiduciary duties to Blucora when CIG I sold 1,006,093
shares of Blucora stock on November 20, 2013, allegedly at the direction
of CIG and on inside information obtained from Snyder. CP 13, § 31.
The Complaint asserts a single claim for breach of fiduciary duty based on
insider trading, a Delaware common-law claim known as a “Brophy
claim.” CP 13-14, 99 31-34 (citing Kahn v. Kolberg Kravis Roberts &
Co., 23 A.3d 831, 837-38 (Del. 2011) (discussing Brophy claims), and
Brophy v. Cities Serv. Co., 70 A.2d 5 (Del. Ch. 1949) (“Brophy”)). The
Complaint seeks disgorgement of insider trading profits—specifically,
“[flor judgment, jointly and severally, against Defendants for all profits
resulting from the sale of 1,006,093 shares of Blucora common stock on
November 20, 2013.” CP 21. It also seeks corporate governance reforms,
attorney fees and expenses. Id.

The Complaint alleges that the King County Superior Court had
personal jurisdiction over CIG and CIG I pursuant to Section 8(g) of the

Stockholder Agreement and the settlement and final order of an unrelated



judgment in Manos, et al. v. Voelker, et al., No. 08-2-43209-2 SEA (King
Cnty. Sup. Ct.). CP 3, 99 7, 8. The Complaint does not mention the
Forum Selection Bylaw, nor does it allege that Delaware courts lack
personal jurisdiction over CIG or CIGI. CP 1-22.

The Trial Court Dismisses the Case Without Prejudice. On
March 25, 2015, Blucora brought a motion to dismiss for improper venue
pursuant to CR 12(b)(3). CP 28-45. Blucora argued that the Forum
Selection Bylaw required Shatas to file his derivative fiduciary duty claim
in Delaware. CP 32. The issues were fully briefed (CP 28-45, 111-38,
268-75), and the trial court held an hour-long oral argument on May 8,
2015, after which it took the matter under advisement.

On May 18, 2015, the trial court issued a nine-page opinion and
order granting Blucora’s motion to dismiss for improper venue. CP 416-
25. The trial court rejected Shatas’s argument that the King County
Superior Court had “continuing [] jurisdiction” over the action pursuant to
Manos. CP 418. The trial court also rejected Shatas’s argument that the
action “related to” the Shareholder Agreements. The trial court explained:
“The source of Snyder’s fiduciary duty to Blucora is not the Stockholder
Agreement; that duty is imposed by Delaware corporation law. Shatas’s
claim is not dependent on the terms of the Stockholder Agreement for its

resolution.” CP 423. The trial court also held that the second exception to



the application of the bylaw did not apply because “CIG has consented in
writing to the jurisdiction of Delaware courts in its joinder to Blucora’s
motion.” CP 424. Out of an abundance of caution, and to guard against
prejudice to Shatas, the trial court conditioned dismissal on CIG’s
acceptance of jurisdiction in Delaware. Id.

On May 26, 2015, Shatas filed a motion for reconsideration. CP
276-85. Blucora filed its opposition to the motion on June 1, 2015, CP
288-296, and Shatas filed a reply brief in support of the motion on June 3,
2015. CP 297-304. On June 5, 2015, the trial court denied Shatas’s
motion for reconsideration in a short written order. CP 428-30.

On June 30, 2015, Shatas filed a notice of appeal. CP 305-08.
Less than three months after the Notice of Appeal was filed, Shatas filed a
Motion to Add an Additional Plaintiff/Appellant (“Tilden Motion”), which
requested the right to add Mr. Tilden, Shatas’s counsel, as an “interim”
appellant. On September 25, 2015, Shatas filed his Appellant’s Brief. On
October 19, 2015, the Tilden Motion was denied by Commissioner
Masako Kanazawa.

STANDARD OF REVIEW

The standard of review is mixed. Orders granting motions to

dismiss under CR 12(b)(3) are reviewed for abuse of discretion, a standard

that defers to the trial court’s factual determinations regarding the



enforceability of a forum selection clause. See, e.g., Oltman v. Holland
Am. Line US4, Inc., 163 Wn.2d 236, 243, 178 P.3d 981 (2008). When a
pure question of law is presented, however, a de novo standard applies as
to that question. Id.
ARGUMENT

The decisions of the trial court below should be affirmed. As an
initial matter, the decisions should be affirmed because at no time during
the prosecution of the underlying lawsuit or this appeal was Shatas a
shareholder of Blucora. He therefore lacks standing to bring this
derivative action and the trial court decisions may be affirmed on this
ground. The decisions also should be affirmed because Shatas cannot
avoid application of the Forum Selection Bylaw. Shatas concedes, as he
must, that the Bylaw is valid and enforceable, AB at 5, and thus Shatas
must show that one of two exceptions to the Bylaw applies. The first
exception is that suit may be brought outside Delaware if Delaware courts
lack jurisdiction over an indispensable party. CP 61. The second
exception is that suit may be brought outside Delaware if Blucora agrees
to litigate the claims brought in the suit in another forum. Jd. Shatas

claims that both exceptions apply. Shatas is wrong on both counts.



I. THE TRIAL COURT SHOULD BE AFFIRMED ON THE
GROUND THAT SHATAS LACKS DERIVATIVE
STANDING

The trial court should be affirmed because Shatas was not a
Blucora shareholder at the time of the challenged transaction, or at any
point during the litigation of this action, and thus lacks standing to bring
this action.

To have derivative standing, a plaintiff must show a “proprietary
interest in the corporation.” Sound Infiniti, Inc. v. Snyder, 169 Wn.2d 199,
212, 237 P.3d 244 (2010); see also Haberman v. Wash. Pub. Power
Supply Sys., 109 Wn.2d 107, 149, 750 P.2d 254 (1988). A derivative
plaintiff “must be a shareholder at the time of the transaction of which he
complains,” Bolt v. Hurn, 40 Wn. App. 54, 58, 696 P.2d 1261 (1985), and
“‘remain a shareholder’” throughout the litigation. Sound Infiniti, 169
Wn.2d at 212 (citation omitted).?

As explained more fully in Blucora’s Motion on the Merits, Shatas
has not been a Blucora shareholder since August 2012, when his Blucora

stock escheated to the State of Alabama under Alabama unclaimed

? Delaware law is in accord. See, e. g., Tooley v. Donaldson, Lufkin &
Jenrette, Consolidated C.A. No. 18414-NC, 2003 Del. Ch. LEXIS 10
(Del. Ch. Jan. 21, 2003) (“According to Rule 23.1, derivative actions may
only be maintained by shareholders of a corporation. Thus, standing to
bring a derivative action is extinguished when a shareholder sells its
shares in the corporation . . . .”), rev’d in part on other grounds, aff’d in
part, 845 A.2d 1031 (Del. 2004).



property law, and the stock was sold by the State of Alabama on October
22, 2012. Shatas clearly knew that his Blucora shares had escheated and
been sold by the State because, on May 12, 2014, he initiated a claim for
the proceeds of the sale and, on June 25, 2014, the State issued him a
check for $2,095.14, which he then cashed.

Shatas’s lack of derivative standing is an alternative ground for
affirmance under RAP 2.5. See Newman v. Veterinary Bd. of Governors,
156 Wn. App. 132, 231 P.3d 840 (2010). Because “‘[f]acts establishing
standing are as essential to a successful claim for relief as is the
jurisdiction of the court to grant it[,] . . . the insufficiency of a factual basis
to support standing may . . . be raised for the first time on appeal in
accordance with RAP 2.5(a)(2).”” Roberson v. Perez, 119 Wn. App. 928,
933, 83 P.3d 1026 (2004) (quoting Mitchell v. Doe, 41 Wn. App. 846,

847-48, 706 P.3d 1026 (1985)).>

3 Blucora intends to file a separate motion for compensatory damages
in the amount of their attorneys’ fees and costs. To the extent required by
RAP 18.1 and this Court’s decision in Camer v. Seattle Sch. Dist. No. 1,
52 Wn. App. 531, 762 P.2d 356 (1988), Blucora hereby requests that the
Court award them compensatory damages. The egregious facts
surrounding Shatas’s concealment of his lack of standing are set forth
more fully in Blucora’s Motion on the Merits, filed concurrently herewith.
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II. THE FIRST EXCEPTION TO THE FORUM SELECTION
BYLAW DOES NOT APPLY BECAUSE DELAWARE
COURTS DO NOT LACK JURISDICTION OVER AN
INDISPENSABLE PARTY

The Forum Selection Bylaw provides that litigation over intra-
corporate matters must Be brought in Delaware, “in all cases subject to the
court’s having personal jurisdiction over the indispensable parties named
as defendants.” CP 61. To qualify for this exception, Shatas must
establish both that (i) Delaware courts lack jurisdiction over CIG, and (ii)
CIG is an indispensable party. Shatas can establish neither.

A. Delaware Courts Have Jurisdiction Over CIG

Although proving a lack of jurisciiction in Delaware is pivotal to
his appeal, Shatas breezes through his jurisdictional analysis in just three
sentences, claiming that Delaware courts lack jurisdiction over CIG
because CIG is a nonresident, does not “transact business in Delaware,”
and “is not registered with the Delaware Secretary of State.” AB at 19-20.
While residence in Delaware and registration with the Secretary of State
can establish general personal jurisdiction in state court, Shatas fails to
deal with the possible application of (1) the “bulge” provision of Federal
Rule of Civil Procedure (“FRCP”) 4, FED. R. Civ. P. 4(k)(1)(B), (2) the
Delaware long-arm statute, 10 Del. Code § 3104, (3) the consent-to-

jurisdiction provisions of the Delaware Limited Liability Company Act
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(“Delaware LLC Act”), 6 Del Ch. § 18-109, (4) the consent-to-
jurisdiction provisions of the Delaware Director and Officer Consent
Statute, 10 Del. Code § 3114, or (5) Delaware decisional law, all of which
provide means of exercising personal jurisdiction over a nonresident. In

fact, Delaware courts have at least five grounds for asserting personal

jurisdiction over CIG.*

1. CIG Is Subject To Jurisdiction Under The Bulge
Provision Of FRCP 4

The so-called “bulge” provision of FRCP 4 permits a federal
district court to assume personal jurisdiction over an indispensable party if
that party may be served within 100 miles of the courthouse. FED. R. Civ.
P. 4(k)(1)(B); Fitzgerald v. Wal-Mart Stores E., LP, 296 F.R.D. 392, 394
(D. Md. 2013). That party is subject to the court’s jurisdiction even if it

would not be subject to the jurisdiction of the forum state, as long as the

% Shatas claims that Delaware’s lack of jurisdiction over CIG is
“undisputed.” AB at 1. This is not true. Blucora argued below that
Delaware could exercise jurisdiction over CIG based on CIG’s express
consent to jurisdiction. CP 273. Blucora did not argue that Delaware
could exercise jurisdiction pursuant to other theories because Blucora had
limited reply space and CIG’s consent was sufficient. This Court can
affirm the trial court on any ground supported by the record. See RAP 2.5
(“A party may present a ground for affirming a trial court decision which
was not presented to the trial court if the record has been sufficiently
developed to fairly consider the ground.”); Burnet v. Spokane Ambulance,
131 Wn.2d 484, 493, 933 P.2d 1036 (1997) (quoting Hadley v. Cowan, 60
Wn. App. 433, 444, 804 P.2d 1271 (1991)) (“‘[O]n appeal, an order may
be sustained on any basis supported by the record.””).
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party has sufficient minimum contacts with a state into which the 100-mile
“bulge” extends to subject it to jurisdiction there. Quinones v. Penn. Gen.
Ins. Co., 804 F.2d 1167, 1177 (10th Cir. 1986); Sprow v. Hartford Ins.
Co., 594 F.2d 412, 416 (5th Cir. 1979); Coleman v. Am. Exp. Isbrandtsen
Lines Inc., 405 F.2d 250, 252 (2d Cir. 1968).°

CIG is subject to service of process at two locations within 100
miles of the federal courthouse for the District of Delaware. A plaintiff
may serve a corporation by delivering the summons and complaint to an
officer, manager, or any other agent authorized to receive it. FED.R. CIv.
P. 4(h)(1)(B). CIG maintains an office and principal place of business at
7500 Old Georgetown Road in Bethesda, Maryland. See Roberts Decl.
2. Four of its seven principal officers, including two senior vice
presidents, work in the Bethesda office, CP 220, and CIG may be served
there. CIG also may be served at its resident agent for service in
Maryland, The Corporation Trust, at 300 E Lombard St. in Baltimore,
Maryland. See Roberts Decl. § 2. Both of these offices are located within
100 miles of the U.S. District Court for the District of Delaware, which

maintains a courthouse at 844 N. King Street in Wilmington, Delaware.

> The Fifth and Tenth Circuits have held that minimum contacts with
the bulge area are sufficient, while the Second Circuit requires minimum
contacts with the entire state into which the bulge extends. Quinones, 804
F.2d at 1177; Sprow, 594 F.2d at 416; Coleman, 405 F.2d at 252. This
Court need not choose between these standards, as CIG easily meets both.

14



Id 1 3-5.% Because CIG falls within the “bulge” of the District of
Delaware, CIG could be joined in a Delaware district court action for
breach of fiduciary duty under Delaware state law, assuming it were
indispensable.

The exercise of such jurisdiction is constitutionally permissible
because CIG is incorporated in Maryland and has its principal place of
business in Bethesda, see Daimler AG v. Bauman, 134 S. Ct. 746, 760,
187 L. Ed. 2d 624 (2014) (incorporation in state is “paradigm” example of
general jurisdiction), and CIG’s employees actively conduct business in
the “bulge” area. See Int’l Shoe Co. v. Washington, 326 U. S. 310, 317, 66
S. Ct. 154, 90 L. Ed. 95 (1945) (activity of company agents provides basis
for jurisdiction).

Delaware federal court would have subject-matter jurisdiction over

-claims brought under Delaware state law pursuant to its diversity

jurisdiction, 28 U.S.C. § 1332(a)(1), as there is diversity here between

% This Court may take judicial notice of the geographic relationship
between two locations. See ER 201(b)(2); State v. Dennison, 72 Wn. 2d
842, 844, 435 P.2d 526 (1967) (holding that “the location of [a town] and
the location of the county boundaries” are judicially noticeable).

Measured as a straight line on a map, CIG’s Bethesda office and the
office of its registered agent in Baltimore are located 98 and 64.9 miles
from the federal courthouse in Wilmington, respectively. See Roberts
Decl., 99 3-5. This “as the crow flies” method is the proper way to
measure whether a party lies within a bulge area. Sprow, 594 F.2d at 417.
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plaintiff and defendants. See Carlsberg Res. Corp. v. Cambria Sav. &
Loan Ass’n, 554 F.2d 1254, 1257-58 (3d Cir. 1977) (noting that § 1332
requires that no plaintiff be a citizen of the same state as any defendant);
LaSala v. Bordier et Cie, 519 F.3d 121, 126, 129 & n.8, 13940 (3d Cir.
2008) (considering, on the basis of diversity jurisdiction, a claim that
corporate insiders breached their fiduciary duties through insider trading).7

The “bulge” provision is fatal to Shatas’s claims regarding lack of
jurisdiction over an indispensable party. This Court’s analysis of the first
exception to the Forum Selection Bylaw need go no farther.

2. CIG Is Subject To Jurisdiction Under The
Delaware Long-Arm Statute

Even putting the “bulge” provision to one side, CIG would also be
subject to personal jurisdiction in Delaware state court pursuant to the
Delaware long-arm statute. 10 Del. Code § 3104.

The long-arm statute provides, among other things, for specific
personal jurisdiction over any nonresident who “[t]ransacts any business
or performs any character of work or service in the State,” whether “in

person or through an agent.” 10 Del. Code § 3104(c). Delaware courts

" Though plaintiff is suing on Blucora’s behalf, Blucora is properly
considered a defendant for diversity purposes. CP 15; see Gabriel v.
Preble, 396 F.3d 10, 14 (1st Cir. 2005) (citing Smith v. Sperling, 354 U.S.
91, 96-97 (1957) (holding that, in a derivative action, the corporation is
properly viewed as a defendant when its management “opposes the
maintenance of the action”).
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have expansively construed Section 3104 “to confer jurisdiction to the
maximum extent possible under the Due Process Clause.” Hercules, Inc.
v. Leu Tr. & Banking (Bah.) Ltd., 611 A.2d 476, 480 (Del. 1992).
Delaware state courts apply a two-step analysis in determining
personal jurisdiction over a nonresident defendant. Hercules, 611 A.2d at
480-81. Delaware courts first determine whether there is a statutory basis
for jurisdiction over the nonresident. /d. They then determine whether the
exercise of jurisdiction over the nonresident comports with the Due
Process Clause of the Fourteenth Amendment. /d. The focus of the
constitutional inquiry is whether a defendant should have reasonably
anticipated that his or her purposeful actions might result in the forum
state asserting personal jurisdiction over them, at least as to adjudications
arising from those actions. World-Wide Volkswagen Corp. v. Woodson,
444 U.S. 286, 297, 100 S. Ct. 559, 62 L. Ed. 2d 490 (1980). Purposeful
acts need not occur within the jurisdiction, so long as they create some
substantial relationship with the forum jurisdiction. Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 476, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985).
CIG’s contacts with Delaware are more than sufficient to
constitute transaction of business under the long-arm statute. CIG availed
itself of Delaware institutions when it formed CIG I as a Delaware entity.

CP 2, 99 3-4. This constitutes transaction of business within the meaning



of the long-arm statute. Matthew v. Flakt Woods Grp. SA, 56 A.3d 1023
(Del. 2012) (filing of certificate of cancellation was transaction of
business); Carsanaro v. Bloodhound Techs., Inc., 65 A.3d 618 (Del. Ch.
2013) (corporate filing with Secretary of State was transaction of
business); Albert v. Alex. Brown Mgmt. Servs., C.A. No. 762-N, C.A. No.
763-N, 2005 Del. Ch. LEXIS 133, at *53 (Del. Ch. Aug. 26, 2005) (day-
to-day control over Delaware subsidiary that managed exchange funds
was transaction of business).®

Here, CIG allegedly caused CIG I to enter into a Securities
Purchase Agreement with Blucora, a Delaware corporation, to purchase
shares of Blucora stock with legal situs in Delaware, 8 Del. Code § 169,
and then used CIG I to hold those shares. AB at 6. CIG also allegedly
caused CIG I to enter into a Stockholder Agreement, with a Delaware
corporation, pursuant to which CIG I could designate a director to the
Blucora Board. AB at 7. These contacts, when combined with the
formation of a Delaware entity, are sufficient to establish specific personal
jurisdiction under the long-arm statute. RJ Assocs. v. Health Payors’ Org.

Ltd. P’ship., C.A. No. 16873, 1999. Del. Ch. LEXIS 161, at *12 (Del. Ch.

8 Unreported cases from other jurisdictions may be cited as authority
where the law of the jurisdiction of the issuing court permits citation to
unreported opinions. See GR 14.1(b). The Delaware Court of Chancery
permits citation to unreported opinions. See CH. CT. R. 171(i).
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July 16, 1999) (formation of Delaware entity in conjunction with
participation in the management of the entity constituted transaction of
business); AeroGlobal Capital Mgmt., LLC v. Cirrus Indus., 871 A.2d
428, 439-40 (Del. 2005) (transaction of business determined on “totality
of circumstances”).

Exercise of Delaware jurisdiction over CIG in this instance also
comports with the Due Process Clause of the Fourteenth Amendment.
The formation of a Delaware corporate entity is a contact of “paramount
importance” in the due process analysis. Sternberg v. O’Neil, 550 A.2d
1105, 1120 (Del. 1988). “[O]wnership arising from the purposeful
utilization of the benefits and protections of the Delaware Corporation
Law in activities related to the underlying cause of action” is a “‘minimum
contact’ sufficient to sustain the jurisdiction of Delaware’s courts.”
Papendick v. Bosch, 410 A.2d 148, 152 (Del. 1979).

Moreover, where one has purposefully acted to create a
relationship, even of some minimal kind, with the forum state, “the forum
state’s interest in adjudicating the dispute” must be factored into the
analysis. World-Wide Volkswagen, 444 U.S. at 292. And here Delaware
clearly has a strong interest in matters of corporate governance. See
Armstrong v. Pomerance, 423 A.2d 174, 178 (Del. 1980) (describing

“Delaware’s interest in providing a sure forum for shareholder derivative
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litigatibn involving domestic corporations™); C7S Corp. v. Dynamics
Corp. of Am., 481 U.S. 69, 91, 107 S. Ct. 1637, 95 L. Ed. 2d 67 (1987)
(“A State has an interest in promoting stable relationships among parties
involved in the corporations it charters.”); In re F5 Networks, Inc., 166
Wn.2d 229, 239, 207 P.3d 433 (2009) (noting Delaware’s “‘importance in

999

the American scheme of corporate governance.’”) (citation omitted).

With this in mind, Delaware courts have held that the purchase of
Delaware stock can establish specific personal jurisdiction in Delaware, at
léast with regard to the rights and attributes that attach to the stock,
including the right to require directors to not breach their duty of loyalty.
Hynson v. Drummond Coal Co., 601 A.2d 570, 579 (Del. Ch. 1991)
(“[B]Juying stock of a Delaware corporation” is “itself a sufficient act to
establish a nexus with the jurisdiction that creates and regulates the
internal governance of that corporation to render it consistent with
traditional notions of fairness to bind the holder of that stock as [] to

adjudications concerning the corporate rights that attach to that stock,

including the equitable right to require directors to act with loyalty to the

corporation and its shareholders.”) (emphasis altered).
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3. CIG Is Subject To Jurisdiction Under The
Delaware LLC Act

Even if the Delaware long-arm statute did not authorize
jurisdiction in this case, CIG would still be subject to jurisdiction in
Delaware under the consent-to-jurisdiction provisions of the Delaware
LLC Act, which provides that a “manager” of an LLC is subject to
personal jurisdiction in Delaware “in all civil actions or proceedings
brought in the State of Delaware involving or relating to the business of
the [LLC].” 6 Del. Code § 18-109.

Shatas concedes that CIG is the managing member of CIG I. AB
at 6 (CIG I “is managed entirely by CIG.”). The only remaining question
is whether a nexus exists between Shatas’s claims and actions taken by
CIG in its capacity as manager of CIG 1. Cornerstone Techs., LLC v.
Conrad, C.A. No. 197 12-NC, 2003 Del. Ch. LEXIS 34, at *37-42 (Del.
Ch. Mar. 31, 2003) (jurisdiction is proper where there is a “clear relation”
to LLC business). Here, the nexus undoubtedly exists. Shatas alleges that
CIG I obtained inside information from the director that it placed on the
Blucora Board, CP 13-14, 9 31-34, and that CIG I sold Blucora stock on
that inside information at the direction of CIG. See, e.g., AB at 10 (“CIG
used Snyder’s inside information to sell—through CIG I—approximately

one million Blucora shares™).
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It is irrelevant that CIG allegedly breached a duty to Blucora rather
than a duty to CIG I because the fiduciary obligations of managers can
extend to classes of persons beyond the LLC and its members. In re
USACafes, L.P. Litig., 600 A.2d 43, 53 (Del. Ch. 1991) (holding that
directors of the corporate general partner were subject to jurisdiction under
director consent statute; fiduciary duties to partnership were owed in the
“capacity” of director of the corporation); Kidde Indus., Inc. v. Weaver
Corp., 593 A.2d 563, 565-67 (Del. Ch. 1991) (personal jurisdiction
authorized over nonresident directors of Delaware corporation for alleged
breach of fiduciary duties owed to a creditor of corporation).

4. CIG Is Subject To Jurisdiction Under The
Delaware Director Consent Statute

Much could be made of Shatas’s heavy reliance on the novel
theory that “director by deputization” rules used under Section 16 of the
Securities Exchange Act of 1934 (“Exchange Act”) can be used to
establish a fiduciary relationship under Delaware state law. AB at 26-28.
Suffice it to say that Shatas’s attempt to borrow a Section 16 concept and

use it in the context of Delaware state law is misguided.’

? Section 16(b) imposes restrictions on short-swing trading by certain
corporate insiders, including directors. 15 U.S.C. § 78p(b). The definition
of “director” under Section 16(b) can include corporations that “deputize”
a natural person to perform its duties on the board. Blau v. Lehman, 368
U.S. 403, 410, 82 S. Ct. 451, 7 L. Ed. 2d 403 (1962). Blucora is unaware
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Even if one were to assume that Delaware courts would accept the
novel theory that CIG could be considered a director of Blucora under a
deputization theory, that very same theory would subject CIG to Delaware
jurisdiction under the Delaware Director and Officer Consent Statute
(“Director Consent Statute™). 10 Del. Code § 3114. Under the Director
Consent Statute, every nonresident who serves as a director, trustee,
member of the governing body, or officer of a Delaware corporation is
deemed to have consented to personal jurisdiction in connection with all
civil actions or proceedings for violation of a duty in such capacity. Id.
Section 3114 is the most common method for effecting service of process
upon nonresident directors of Delaware corporations in derivative actions
and class actions involving alleged breaches of fiduciary duty.
Armstrong, 423 A.2d at 180 (“In the context of shareholder derivative
litigation, we can see no clearer dividing line between permissible and

impermissible assertions of jurisdiction than the line the defendants have

of a single case in which a Delaware court has used the definition of
“director” under Section 16(b) of the Exchange Act to determine whether
someone was a fiduciary under Delaware state law. Indeed, Section 16
authorities doubt whether deputization exists outside of Section 16 at all.
Peter J. Romeo & Alan L. Dye, SECTION 16 TREATISE & REPORTING
GUIDE § 2.04, at 228 (4th ed. 2012) (“It seems unlikely . . . that a director
by deputization would be deemed a director for purposes of . . . other
provisions of the federal securities laws.”). Put simply, there is no
“director by deputization” under Delaware state law, and thus deputization
cannot be the basis for Shatas’s fiduciary claims.
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already crossed, ie., accepting election as directors in a domestic
corporation.”). Shatas cannot have it both ways. If CIG is a director of
Blucora, Delaware could assert jurisdiction over it.

S. CIG Expressly Consented To Jurisdiction In
Delaware

Even if Delaware courts lacked personal jurisdiction over CIG
under the four statutes discussed above, the Forum Selection Bylaw would
still be enforceable because CIG expressly consented to jurisdiction in
Delaware. CP 424.

Shatas quibbles with the phrase “CIG was prepared to consent to
jurisdiction in Delaware,” arguing that this indicates only that CIG might
consent to jurisdiction, not that it did. AB 7-8, 21. This is hair-splitting.
Moreover, the trial court explicitly found that “CIG has consented in
writing to the jurisdiction of Delaware courts in its joinder to Blucora’s
motion[,]” (CP 424), and its factual determination is entitled to deference.
Shatas suggests that CIG’s representation is not binding in Delaware but
this is not true. Judicial estoppel bars a defendant from asserting a lack of
personal jurisdiction where the defendant sought and obtained dismissal of
a similar suit in another jurisdiction by arguing that the dispute should be
litigated in Delaware. In re Silver Leaf, LLC, C.A. No. 20611, 2004 Del.

Ch. LEXIS 93, at *8—*9 (Del. Ch. June 29, 2004) (rejecting challenge to
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personal jurisdiction where defendant represented in New Jersey court that
full dispute would be litigated in Delaware). Delaware courts would
consider the representation to be express consent to jurisdiction, and
express consent is operative even in the absence of minimum contacts.
Sternberg, 550 A.2d at 1111, 1116 (“An express consent to jurisdiction, in
and of itself, satisfies the requirements of due process.”).

Shatas suggests that CIG’s consent to jurisdiction in Delaware is
irrelevant because it constitutes “[p]ost-filing conduct” and ‘“facts
regarding personal jurisdiction are generally determined at the time ;e,uit is
filed.” AB at 22. This argument is based on the false premise that a court
should analyze the availability of an alternate forum in the same way it
would analyze its own personal jurisdiction over a defendant. There is no
reason why this should be true. Courts have no problem dismissing cases
pursuant to forum selection clauses, even when the clauses were triggered
by events that took place during the course of the litigation. E.g., Gen.
Protecht Grp., Inc. v. Leviton Mfg. Co., 651 F.3d 1355, 1359 (Fed. Cir.
2011) (contractual forum selection clause triggered by defendants’ choice
to assert a particular defense, leading to dismissal of the action in favor of
contractual forum); John Wyeth & Brother Ltd. v. Cigna Int’l Corp., 119
F.3d 1070, 1076 (3d Cir. 1997) (same). And courts have no problem

deciding forum non conveniens motions based on stipulations made
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during the course of the litigation. E.g., Lockman Found. v. Evangelical
All. Mission, 930 F.2d 764, 768 (9th Cir. 1991) (consent to jurisdiction
suffices to establish that defendant is amenable to process in forum).
Shatas attempts to distinguish Sales v. Weyerhaeuser Co., 163
Wn.2d 14, 21, 177 P.3d 1122 (2008), a forum non conveniens case cited
by Blucora below, on the ground that the forum non conveniens doctrine
“presumes another forum exists, at the time of filing, where the case could
properly be brought, and which, at the time of filing, satisfied the
conditions as a more convenient forum.” AB at 23. This is only half
right. It is true that the first step in a forum non conveniens analysis is to
determine whether an adequate alternative forum is available, and that
availability is established where defendants are “amenable to service of
process” in an alternate forum that offers an adequate remedy. See, e.g.,
Iragorri v. Int’l Elevator, Inc., 203 F.3d 8, 12 (I1st Cir. 2000). But it is
also well-settled that a defendant may satisfy the amenable-to-process
prong of the test by consenting to jurisdiction in an alternate forum, even

if the alternative forum would have jurisdiction only if the defendant

consents. See, e.g., Carijano v. Occidental Petroleum Corp., 643 F.3d
1216 (9th Cir. 2011), cert. denied, 133 S. Ct. 1996 (2013) (defendant
amenable to process in Peru based on stipulation to service of process and

consent to jurisdiction there); 14D Wright & Miller, FED. PRAC. & PROC.
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Juris. § 3828.3 (4th ed. Apr. 2015) (“Courts often allow a defendant to
satisfy the availability requirement by stipulating that it will submit to
personal jurisdiction in the alternative forum as a condition for the
dismissal on forum non conveniens grounds.”).10

Shatas also attempts to distinguish Worden v. Smith, 178 Wn. App.
309, 314 P.3d 1125 (2013), a case cited by the trial court below, on the
grounds that a party may not consent to jurisdiction as a “litigation tactic.”
AB at 21. Without citation to authority, Shatas claims that consent to
jurisdiction may be used “to deny a defendant’s motion to dismiss for lack
of jurisdiction,” but not to “destroy an otherwise valid forum.” Id. at 21,
23. This proposition appears nowhere in Worden. Moreover, Shatas
ignores the fact that this is exactly what happens every time a court grants
a defendant’s motion for forum non conveniens based on consent to
jurisdiction in the alternate forum. There is nothing improper about it.

CIG’s express consent to jurisdiction is effective here.

10 See also Norex Petroleum Lid. v. Access Indus., Inc., 416 F.3d 146,
157 (2d Cir. 2005) (“[D]efendants satisfied the [amenable-to-service-of-
process] prong of [the forum non conveniens] test by representing that
they would all submit to the jurisdiction of Russian courts in any
comparable action filed against them by plaintift.”); Tyco Fire & Sec. v.
Alcocer, No. 04-23127-CIV-COOKE/BANDSTRA, 2008 U.S. Dist.
LEXIS 71997, at *3 (S.D. Fla. Sept. 23, 2008) (“[D]efendant must show
that the proposed alternative forum is both available and adequate” by
either showing “that it is amenable to service of process in that forum, or
alternatively, by consenting to the jurisdiction of the alternative forum.”).
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B. CIG Is Not A Necessary Or Indispensable Party

Even if Delaware courts did lack personal jurisdiction over CIG,"
the first exception to the Forum Selection Bylaw would still not apply
because Delaware courts would not find CIG to be a necessary or
indispensable party. Because the question here is what a Delaware court
would have done, non-joinder is analyzed under Delaware Court of
Chancery Rule 19 (“Rule 19”).'? Analysis under Rule 19 proceeds in two
steps. Delaware courts first determine whether the absent party must be
joined if feasible under Rule 19(a)—i.e., whether the party is “necessary.”
CH. CT. R. 19(a). When an absent party is necessary but joinder is not
feasible, Delaware courts determine “whether in equity and good
conscience the action should proceed among the parties before it, or
should be dismissed,” with dismissal signifying that the party was
“indispensable.” CH. CT. R. 19(b). Dismissal for nonjoinder is considered
“a last resort.” E.I du Pont de Nemours & Co. v. Shell Oil Co., No. 6696,

1983 Del. Ch. LEXIS 561, *15 (Del. Ch. Dec. 13, 1983).

''Since CIG has consented to Delaware jurisdiction and the trial court
conditioned dismissal on consent, this question is purely hypothetical.

'2 Rule 19 is identical to Delaware Superior Court Rule 19 and
virtually identical to Federal Rule of Civil Procedure 19 and Washington
Superior Court Civil Rule 19. Compare CH. CT. R. 19(a)-(b); with SUPER.
CTt.R. 19(a)-(b); FED. R. C1v. P. 19(a)-(b); and CR 19(a)-(b).
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Shatas does not discuss Rule 19(a) at all, and while he does recite
the Rule 19(b) factors, he makes no attempt to apply them to the facts of
the case. AB at 16, 19. Instead, he lumps them all together and claims,
without citation to authority, that they all relate to “the ability of the
plaintiff to obtain practical relief.” He then argues that joinder of CIG
would make it easier for him to obtain relief. /d. at 18-19. Proper analysis
shows CIG is neither a necessary nor indispensable party.

1. CIG Is Not A Necessary Party Under Rule 19(a)

Under Rule 19(a), an absent party need only be joined if “(1) in the
person’s absence complete relief cannot be accordea among those already
parties, or (2) the person claims an interest relating to the subject of the
action and is so situated that the disposition of the action in the person’s
absence may (i) as a practical matter impair or impede the person’s ability
to protect that interest or (ii) leave any of the persons already parties
subject to a substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of the claimed interest.” CH. CT. R.
19(a). Neither subsection applies here.

a. CIG Is Not A Necessary Party Under
Subsection 19(a)(1)

Subsection 19(a)(1) does not apply because “complete relief” can

be afforded from CIG I. Complete relief means relief as between those
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already parties, not as between a party and the absent person whose
joinder is sought. Arkwright-Boston Mfrs. Mut. Ins. v. New York, 762 F.2d
205, 209, (2d Cir. 1985)."* The effect “on the absent party is immaterial.”
Pfizer Inc. v. Advanced Monobloc Corp., No. 97C-04-037, 1998 WL
110129, at *6 (Del. Super. Ct. Jan. 23, 1998). In determining whether
complete relief can be afforded, courts look to the relief sought. Amvest
Capital Corp. v. L. I. Charters, Inc., No. 86C-AU-14, 1987 WL 16734, at
*2 (Del. Super. Ct. July 23, 1987).

Here, the primary relief sought by Shatas is disgorgement of profit,
which the Complaint characterizes as a “judgment, jointly and severally,
against Defendants for all profits resulting from the sale of 1,006,093
shares of Blucora common stock on November 20, 2013.” CP 21.
Because Shatas concedes that the Defendants are jointly and severally
liable, CIG is not a necessary party. The absence of a jointly and severally
liable party does not make that pérty necessary under Delaware law.
Manley v. MAS Assocs., LLC, 968 A.2d 492 (Del. 2009) (joint tortfeasors
are not necessary parties whose joinder is mandatory); Roberts v.
Delmarva Power & Light Co., C.A. No. 05C-09-015 (RBY), 2007 Del.

Super. LEXIS 234 (Del. Super. Ct. Aug. 6, 2007) (same); see also Temple

13 Because Rule 19 is identical to FRCP 19, “references to Federal
precedent are obviously appropriate.” Shell Oil Co., 1983 Del. Ch. LEXIS
561, at *2.
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v. Synthes Corp., 498 U.S. 5, 7-8, 111 S. Ct. 315, 112 L. Ed. 2d 263
(1990) (same). Instead, joint and severally liable parties are considered
permissive parties under Rule 20. Manley, 968 A.2d at *4; see also FED.
R. Civ. P. 19, Advisory Comm. Note, 39 F.R.D. 69, 91 (1966) (Rule 19 “is
not at variance with the settled authorities holding that a tortfeasor with
the usual ‘joint and several’ liability is merely a permissive party to an
action against another with like liability”). This is the rule everywhere,
including Washington. See Gildon v. Simon Prop. Grp., 158 Wn.2d 483,
503-04, 145 P.3d 1196 (2006) (“joinder not required of principals and
agents or parent and subsidiary corporations which may be jointly and
severally liable”). Accordingly, joinder of CIG is permissible, but not
necessary.

b. CIG Is Not A Necessary Party Under
Subsection 19(a)(2)

Subsection 19(a)(2) requires a Delaware court to decide whether
determination of the rights of the parties before it would impair or impede
the absent party’s ability to protect its interest in the subject matter of the
litigation or create inconsistent obligations. CH. CT. R. 19(a)(2). Here,
Shatas has not suggested that CIG’s ability to protect its rights would be
impaired or impeded or that it would incur inconsistent obligations if the

case proceeded without it. If anything, the Complaint suggests that CIG’s
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interests are virtually identical to those of CIG I and thus are not likely to
be impaired or impeded. See Washington v. Daley, 173 F.3d 1158, 1167
(9th Cir. 1999) (“As a practical matter, an absent party’s ability to protect
its interest will not be impaired by its absence from the suit where its
interest will be adequately represented by existing parties to the suit.”).
Moreover, CIG has not yet “claimed” an interest in this litigation.
CH. CT. R. 19(a)(2) (requiring that the party “claims an interest relating to
the subject of the action”). Should an action be filed in Delaware, CIG
would be free to intervene. An absent party’s decision to forgo
intervention indicates that it does not deem its own interests substantially
threatened by the litigation, and a court should not second-guess this
determination by concluding that the absent party’s presence was
necessary for purposes of the joinder rules, at least absent special
circumstances. See United States. v. San Juan Bay Marina, 239 F.3d 400,
406-07 (1st Cir. 2001) (absent party that was “well aware” of litigation
“never moved to intervene” and was “apparently of the view that its
interests were not at stake or were aligned with those [already parties]”).

2. CIG Is Not An Indispensable Party Under Rule
19(b)

Even if CIG were a necessary party under Rule 19(a), the first

exception to the Forum Selection Bylaw would still not apply because
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CIG is not an indispensable party under Rule 19(b).'"* An absent party is
indispensable only if, “in equity and good conscience,” the action among
the parties must be dismissed if the necessary party cannot be joined. CH.
CT.R. 19(b). Rule 19(b) provides four factors for the Court to consider in
determining if a necessary party is indispensable to the action:

First, to what extent a judgment rendered in the person’s
absence might be prejudicial to the person or those already
parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or
other measures, the prejudice can be lessened or avoided;
third, whether a judgment rendered in the person's absence
will be adequate; fourth, whether the plaintiff will have an
adequate remedy if the action is dismissed for nonjoinder.

CH. CT.R. 19(b) (emphasis added). “These four factors overlap, to a large
extent, the considerations required under Rule 19(a), but Rule 19(b)
requires a pragmatic weighing of these four factors.” Gen. Elec. Capital
Corp. v. Sheffield Sys., Inc., No. 01C 6342, 2002 WL 1759823, at *2
(N.D. IIL. July 29, 2002). Here CIG is not an indispensable party.

First, Shatas cannot show prejudice to those already parties
because the focus of this factor is on whether CIG would be prejudiced.
4-19 MOORE’S FEDERAL PRACTICE § 19.05 at 9 (3d ed. 2015) (“While the
rule refers to prejudice to the absent party or to the ‘existing parties’

resulting from the judgment, the proper focus is on prejudice to the absent

'* Again, this point is purely hypothetical because CIG has consented
to jurisdiction in Delaware.
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party or to the existing defendants.”). Shatas has not even attempted to
show that CIG’s interests would be harmed if the case were allowed to
proceed to judgment without it being a party. Indeed, it is difficult to see
how CIG would be prejudiced by a judgment when its interests are
represented by, and completely aligned with, Snyder and CIG 1. See
Marvel Characters, Inc. v. Kirby, 726 F.3d 119, 134 (2d Cir. 2013)
(“prejudice to absent parties approaches the vanishing point when the
remaining parties are represented by the same counsel, and when the
absent and remaining parties’ interests are aligned in all respects”).
Second, any potential prejudice to CIG can be avoided by “other
measures,” as CIG can intervene in a Delaware action. Miles, Inc. v.
Cookson Am., Inc., Civ. A. No. 12,310, 1994 WL 114867, at *5 (Del. Ch.
Mar. 3, 1994) (“The ability to intervene in an action, although not
determinative, may be viewed as a factor that lessens any potential
prejudice resulting from a future judgment.”); FED. R. Civ. P. 19, Advisory
Comm. Note, 39 F.R.D. 69, 91 (1966) (“[T]he absentee may sometimes be
able to avert prejudice to himself by voluntarily appearing in the action or
intervening on an ancillary basis.”). And any potential prejudice to Shatas
can be avoided through the “shaping of relief.” The Court of Chancery
has broad and complete power to fashion any form of damages where

appropriate to rectify a breach of fiduciary duty. In re S. Peru Copper
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Corp. S’holder Deriv. Litig., 52 A.3d 761, 814 (Del. Ch. 2011), aff’d,
Ams. Mining Corp. v. Theriault, 51 A.3d 1213 (Del. 2012). This includes
the power to award monetary relief to remedy the violation of a breach of
fiduciary duty. E.g., Actrade Fin. Techs. v. Aharoni, C.A. No. 20168,
2003 Del. Ch. LEXIS 114, at *18 (Del. Ch. Oct. 17, 2003); Boxer v. Husky
Oil Co., 429 A.2d 995, 998 (Del. Ch. 1981). And disgorgement remedies
in particular may take the form of a monetary award. SEC v. Banner Fund
Int’l; 211 F.3d 602, 617 (D.C. Cir. 2000) (disgorgement akin to a measure
of damages).

Third, Shatas cannot show that a judgment rendered in CIG’s
absence would be inadequate. Here “adequacy” relates to “judicial
economy and the public interest in complete and consistent settlement of
controversies . . . . In other words, will this suit, if permitted, encourage
piecemeal litigation, or otherwise be undesirable.” NuVasive, Inc. v. Lanx,
Inc., C.A. No. 7266-VCG, 2012 Del. Ch. LEXIS 150, at *12 (Del. Ch.
July 11, 2012) (internal quotations omitted).

Shatas does not explain how a judgment of joint and several
liability against Snyder and CIG I would be inadequate. Banner Fund
Int’l, 211 F.3d at 617 (“[A]n order to disgorge establishes a personal
liability, which the defendant must satisfy regardless [of] whether he

retains the selfsame proceeds of his wrongdoing.”). Shatas’s claim that he
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might be left with a “worthless judgment against a shell entity,” AB at 19,
is unfounded and based on sheer speculation. While the Complaint alleges
that CIG controls CIG I, nothing in the Complaint supports Shatas’s
conjecture that CIG I is a “shell” with “no assets.” Moreover, Shatas
completely ignores the possibility of recovering against Snyder. Such
speculation is insufficient to show inadequacy. Even if Shatas had a non-
speculative claim that Snyder and CIG I did not have sufficient assets to
cover a potential judgment, this would not support a finding of
indispensability. Wolgin v. Atlas United Fin. Corp., 397 F. Supp. 1003,
1013 (E.D. Pa. 1975) (“Whether [a] judgment can . . . be collected by the
plaintiffs goes to the efficacy, not the adequacy, of the relief granted.”),
aff’d, 530 F.2d 966 (3d Cir. 1976). And while there may be a theoretical
possibility that Shatas would need to institute later proceedings against
CIG, the mere prospect of a future suit is not sufficient to justify a finding
of indispefisability. Pasco Int’l (London) LTD. v. Stenograph Corp., 637
F.2d 496, 505 (7th Cir. 1980) (prospect of later litigation insufficient to
make the former employees indispensable parties).

Fourth, Delaware courts might retain jurisdiction over Shatas’s
action to ensure he had an adequate remedy. Delaware courts may have a

stronger claim to personal jurisdiction over CIG than Washington courts
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do." The Complaint alleges that Washington courts have personal
jurisdiction over CIG pursuant to (i) the King County Superior Court’s
continuing jurisdiction over Manos, and (ii) the Stockholder Agreement.
But the trial court rejected Shatas’s continuing jurisdiction claims, CP 418,
and he does not challenge that aspect of the decision on appeal. AB at 2.
Moreover, CIG was not a signatory to the Stockholder Agreement, so it is
unclear how it creates personal jurisdiction over CIG in Washington.
Finally, it is difficult to imagine that “equity and good conscience”
would require Delaware courts to hold that the parent of a Delaware
subsidiary engaged in insider trading under Delaware law is indispensable

to the litigation of the breach of fiduciary claims while simultaneously

holding that Delaware courts could not assert jurisdiction over such a
parent. Such a holding would effectively provide corporate wrongdoers
with a blueprint on how to evade Delaware jurisdiction by working
through corporate intermediaries with no ties to Delaware. This is not the
law. Grace Bros. v. UniHolding Corp., C.A. No. 17612, 2000 Del. Ch.
LEXIS 101, *53 (Del. Ch. July 12, 2000) (“[1]t would ill serve ‘equity and
good conscience’ to permit defendants who have allegedly committed

breaches of fiduciary duty against stockholders of Delaware corporations

'> Shatas suggests that it is “undisputed” that King County has
personal jurisdiction over CIG. AB at 1. This is not true.
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to escape jurisdiction here merely because the breaches they allegedly
committed to benefit non-Delaware holding entities took place outside
Delaware. If this were the rule, controlling stockholders would have an
incentive to create non-Delaware holding entities simply to thwart the
ability of minority stockholders to obtain a reliable forum to redress
fiduciary breaches.”).
3. Shatas’s Reference To Pre-1966 Case Law

Cannot Substitute For A Fulsome Rule 19

Analysis

While Shatas acknowledges that Rule 19(b) should not be applied
in “mechanical” fashion, AB at 16, he cites Schenck v. Salt Dome QOil
Corp., 37 A.2d 64, 65 (Del. Ch. 1944), for the proposition that “beneficial
owners” are “essential” under Delaware law. AB at 18. Schenck does not
control here, for two primary reasons.

First, Schenck is distinguishable. In Schenck, plaintiffs owned
their stock in “street form,” and defendants claimed that the record holders
of the corporate stock, who appear to have been brokers, were essential
parties. 37 A.2d at 65. The Schenck court held that they were not, relying
on Hunter v. McCarthy, 36 A.2d 261 (Del. Ch. 1944), where the court
held that the “mere agent” who signed a contract on behalf of another

could not maintain a claim for specific performance. Here, while CIG I

may be controlled by CIG, there is no indication that CIG I is a “mere
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agent” of CIG. The Securities Purchase Agreement specifically states that
the shares purchased thereunder would be “acquired for the Investor’s own
account, not as nominee or agent.” CP 162.

Second, and more fundamentally, Schenck is no longer persuasive
because its categorical approach to indispensability predates, by more than
twenty years, the adoption of the multi-factor analysis under modern Rule
19, which rejected the categorical approach. DelaWare adopted the
modern Rule 19 on January 1, 1968 to track substantial changes made to
FRCP 19 in 1966. Winitz v. Vivonex Corp., No. 3408 C.A. 1970, 1974
Del. Ch. LEXIS 115, at *4 (Del. Ch. Jan. 30, 1974). The changes were
made to correct what were seen as defects in the original rule, including its
“undue preoccupation with abstract classifications of rights or obligations”
and failure to point to the correct basis of decision. FED. R. Civ. P. 19,
Advisory Comm. Note, 39 F.R.D. 69, 90 (1966); see also 7 Wright &
Miller, FED. PRAC. & PrOC. § 1601 (3d ed. 1988 ) (amendments designed
“to eliminate formalistic labels that restricted many courts from an
examination of the practical factors of individual cases.”).

For this reason, cases decided prior to 1966 are no longer
persuasive to the extent that they rest on categorical determinations of
indispensability, as Schenck does. Commonwealth Assocs. v. Providence

Health Care, Inc., C.A. No. 13135, 1993 Del. Ch. LEXIS 231, at *29
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(Del. Ch. Oct. 22, 1993) (“Older Delaware cases may be viewed as
adhering to that earlier construction of Rule 19 which focused on labeling
a party first and thereby determining that it was indispensable, as opposed
to examining closely the circumstances of the case before arriving at a
conclusion regarding a person’s indispensability, as is now required under
Rule 19(b).”); Highlands Ins. Co. v. Celotex Corp., C.A. No. 89-2258,
1989 U.S. Dist. LEXIS 15349, at *2 (D.D.C. Dec. 22, 1989) (rejecting
appeal to pre-1966 authority; the intention in revising FRCP 19 was “not
. .. to codify the pre-1966 body of precedent in which particular parties
were categorized as indispensable™) (citation omitted) (emphasis added);
Shell Oil Co., 1983 Del. Ch. LEXIS 561, at *3 (Rule 19(b) analysis
“different today from the process used in the past.”’). This explains why
Schenck has been cited on only three subsequent occasions by Delaware
courts, and only once after 1948. Schenck does not control here.
III. THE SECOND EXCEPTION TO THE FORUM SELECTION
BYLAW DOES NOT APPLY BECAUSE SHATAS’S
CLAIMS FOR BREACH OF FIDUCIARY DUTY DO NOT

“RELATE” TO THE SHAREHOLDER AGREEMENTS
UNDER DELAWARE LAW

Shatas claims that the second exception to the Forum Selection
Bylaw applies because the Shareholder Agreements “relate to” his
fiduciary duty claims. AB at 24-33. By their terms, the Agreements are

“governed by, and [must be] construed in accordance with, the internal
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laws of the State of Delaware. . . .” CP 167, 178, 192-93. Shatas cannot

show that the Agreements “relate to” his fiduciary duty claims under Parfi
Holding AB v. Mirror Image Internet, Inc., 817 A.2d 149 (Del. 2002), the
Delaware Supreme Court decision that controls whether a forum selection
clause extends to Delaware claims for breach of fiduciary duty.'®

In Parfi, plaintiffs were minority shareholders challenging a series
of transactions between the corporation and its controlling shareholder,
Xcelera, including an agreement pursuant to which Xcelera allegedly
increased its control of the corporation at an unfair cost. 794 A.2d at
1214-15. Xcelera moved to dismiss, arguing, as Shatas does here, that the
fiduciary duty claims fell within an arbitration clause stating that any
dispute, controversy or claim “‘arising out of or in connection with this

Agreement’ was subject to arbitration."” Id. at 1214-15, 1217 (citation

'® The non-Delaware case law cited by Shatas on this issue is
inapposite. It is also distinguishable. In Mediterranean Enters., Inc. v.
Ssanygyong Corp., 708 F.2d 1458, 1464 (9th Cir. 1983), and Cape
Flattery Ltd. v. Titan Maritime, LLC, 647 F.3d 914, 922 (9th Cir. 2011),
the courts held that arbitration clauses did not apply because plaintiffs’
claims did not relate to the interpretation of performance of the contract
itself. In McClure v. Tremaine, 77 Wn. App. 312, 317, 890 P.2d 466
(1995), the court found that breach of fiduciary duty claims against a
general partner’s legal counsel were “intimately linked” to an arbitrable
dispute between the limited and general partners.

'7 Although Parfi involved the applicability of an arbitration clause,
Delaware courts have held that arbitration clauses are simply a special
form of forum selection clause. See Nat’l Indus. Grp. (Holding) v. Carlyle
Inv. Mgmt., L.L.C., 67 A.3d 373, 380 (Del. 2013).
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omitted). The Delaware Supreme Court acknowledged that the arbitration
clause was “broad” in scope and “signaled an intent to arbitrate all
possible claims that touch on the rights set forth in their contract.” 817
A.2d at 155. However, the Supreme Court held that the fiduciary duty
claims did not “relate to” the underwriting agreement, and thus fell outside
the scope of the clause, because they were “independently grounded on
Delaware corporation law.” Id. at 151, 155, 157. The Court explained:

An arbitration clause, no matter how broadly construed, can

extend only so far as the series of obligations set forth in

the underlying agreement. Thus, arbitration clauses should

be applied only to claims that bear on the duties and

obligations under the Agreement.
Id. at 156.

As the trial court here found, Parfi requires dismissal. Plaintiff
identifies his sole cause of action as “Breach of Duty of Loyalty—Insider
Trading[,]” CP 13, and that claim is clearly based on Delaware common
law. CP 14, q 33 (citing Delaware law); see CP 133 (“Shatas’ claims are
based on ‘principles of restitution and equity.””). Shatas’s claims are
“independently grounded” on Delaware law and, in fact, have been
asserted independently. Shatas concedes that there has been no breach of
the Agreements. See CP 126-30 (failing to argue that any term of the

Agreements had been breached). Thus, like the plaintiffs in Parfi, he

“cannot point to any contract term that creates a species of obligation upon
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which [he] can base a breach of fiduciary duty claim.” Id. at 158. As the
trial court correctly noted, the inclusion of a provision requiring CIG I and
Snyder to abide by federal and state insider trading laws does not change
this result; it simply restates preexisting obligations. CP 423; Parfi, 817
A.2d at 157-59 (agreement created no obligations despite “typical
warranties related to compliance with securities laws and other
regulations”).

analysis of this case under Parfi

13

Shatas states that the trial court’s
. . . was erroneous[,]” AB at 30, but this does not mean that Parfi does not
control. Shatas argued below that Parfi was dispositive on this issue. CP
279 (“To be clear, we do not disagree with Parfi, its reasoning, or that
Parfi supplies the rule to be followed on Blucora’s motion to dismiss.”).
Any attempt by Shatas to retreat from this position on appeal is barred by
the invited error doctrine. Humbert v. Walla Walla Cty., 145 Wn. App.
185, 192-93, 185 P.3d 660 (2008).

Shatas attempts to distinguish Parfi by stating that “the
underwriting agreement in Parfi did not create the fiduciary status on
which the plaintiffs’ claims were based[,]” AB at 31, 32 n.6, but the
question is whether the Agreements govern the fiduciary duties. The Parfi
court rejected the idea that an underwriting agreement related to the

purchase of a controlling stake in the company governed defendants’
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fiduciary duties. The governing document, the Court suggested, would be
something like a corporate charter or by-law. See Douzinas v. Am. Bureau
of Shipping, Inc., 888 A.2d 1146, 1149 (Del. Ch. 2006) (in Parfi, “the
Supreme Court was clearly influenced by the facts that the arbitration
agreement was not contained in the basic contract of the entity—the
corporation’s charter—that gave rise to the fiduciary relationship[.]”).

This distinction is reflected in Delaware case law. On the one
hand, there are cases like Parfi and OTK Assocs., LLC v. Friedman, 85
A.3d 696, 720 (Del. Ch. 2014), which involved underwriting agreements
and transactional documents related to the purchase of shares. In these
cases, courts have held that the forum selection clauses contained therein
did not reach claims for breach of fiduciary duty. On the other hand, there
are cases like Douzinas and Elf Autochem North America, Inc. v. Jaffari,
727 A.2d 286 (Del. 1999), which involved forum selection clauses in LLC
agreements. In these cases, courts have found that forum selection clauses
in LLC agreements extend to fiduciary duty claims. But, as the Delaware
Supreme Court stressed in Elf Autochem, an LLC is different from a
standard corporation because the Delaware LLC Act “permits members to
engage in private ordering with substantial freedom of contract to govern
their relationship, provided they do not contravene any mandatory

provisions of the Act.” Id. at 290. Fiduciary duties in an LLC are, in this
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way, almost completely defined by the LLC agreement. See Douzinas,
888 A.2d at 1149. Here, the trial court correctly held that the Agreements
are more like the underwriting agreements and transactional documents in
Parfi and OTK than the LLC agreements in Elf Autochem and Douzinas.
CP 423. This was the correct result.

Ignoring Parfi’s emphasis on the source of the legal obligation,
Shatas attempts to transform Parfi into a factual “but-for” test—but for the
Agreements, Shatas suggests, he never would have been a fiduciary and
thus never could have breached his fiduciary duties. AB at 32-33 (“But
for the Shareholder Agreements which established that status, Shatas’
claim for insider trading would not exist.”). This interpretation of Parfi is
inconsistent with the facts of that case. In Parfi, Xcelera entered into an
underwriting agreement pursuant to which it became the controlling
shareholder of Mirror Image and obtained the power to elect directors to
Mirror Image’s board. Id. at 151-52. Minority shareholders in Mirror
Image later brought suit against Xcelera and the Xcelera-appointed
directors, claiming they breached fiduciary duties owed as controlling
shareholders. Id. at 158-59. But for the underwriting agreement, Xcelera
would not have become a controlling shareholder of Mirror Image or
incurred the fiduciary obligations that go along with being a controlling

shareholder. This did not make a difference in Parfi because how a
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director gets to the board or how a controlling shareholder gains its
interest is irrelevant. Similarly, here, it would not matter if Snyder
became a director by contract, vote or even mistake. The Stockholder
Agreement may be the agreement by which Snyder became a fiduciary,
but the source of the fiduciary duty is Delaware corporation law.

Finally, Shatas claims that, without the Agreements, he would not
be able to prove the first element of his insider trading claim—namely, a
fiduciary relationship. AB at 29, 32. This argument misses the mark. As
an initial matter, it is absurd to suggest that Shatas needs the Agreements
to prove Snyder’s fiduciary status. Snyder sits on the Blucora Board. Nor
could CIG’s fiduciary status be proved by reference to the Agreements.
CIG is not a signatory to the Agreements and is mentioned nowhere
therein. More fundamentally, however, Shatas’s focus on the proof
needed to satisfy the elements of his claims is misplaced. The focus
should be on the source of the legal obligation. Parfi, 817 A.2d at 155
(“The issue is whether the fiduciary duty claims implicate any of the rights

and obligations provided for in the Underwriting Agreement.”) (emphasis

added). Parfi requires dismissal here.'®

'® Shatas suggests that the Agreements make consent to King County
jurisdiction “irrevocabl[e][,]” AB at 24, but ignores the part which
provides that Blucora and CIG I are free to waive the observance of the
jurisdictional provision at any time. CP 166, 192 (“[T]he observance of

46



CONCLUSION
For the foregoing reasons, the trial court’s May 15, 2015 Order
Granting Blucora, Inc.’s CR 12(b)(3) Motion to Dismiss for Improper
Venue, CP 416-25, and its June 5, 2015 Order Denying Plaintiff’s Motion
for Reconsideration, CP 428-30, should be affirme

Dated: October 26, 2015

Barry M. Kaplan, WSBA #8661
Gregory L. Watts, WSBA #43995

John C. Roberts, Jr., WSBA #44945
WILSON SONSINI GOODRICH & ROSATI
Professional Corporation

701 Fifth Avenue, Suite 5100

Seattle, WA 98104-7036

Telephone: (206) 883-2500

Facsimile: (206) 883-2699

Attorneys for Nominal
Defendant/Respondent Blucora, Inc.

any term of this Agreement may be waived (either generally or in a
particular instance and either retroactively or prospectively), [] with the
written consent of the Company and the Investor.”).
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As of: October 19, 2015 8:40 PM EDT

Actrade Fin. Techs. v. Aharoni

Court of Chancery of Delaware, New Castle
July 31, 2003, Submitted ; October 17, 2003, Decided
C.A. No. 20168

Reporter
2003 Del. Ch. LEXIS 114

ACTRADE FINANCIAL TECHNOLOGIES LTD. and
ACTRADE COMMERCE, LTD., Plaintiffs, v. AMOS
AHARONI, Defendant.

Subsequent History: Related proceeding at Meer v.
Aharoni, 2010 Del. Ch. LEXIS 137 (Del. Ch., June 28,

2010)

Disposition: [*1] Defendant's motions to dismiss, to
stay, and to strike denied.

Core Terms

subsidiary, parties, personal jurisdiction, motion to
dismiss, disputed, companies, transfers, fiduciary duty,
argues, breach of fiduciary duty, foreign subsidiary,
alleges, forum non conveniens, registered agent, loan
agreement, documents, mailing, lack of personal
jurisdiction, litigate, reasons, lack of subject matter
jurisdiction, claim for breach, appointment, convenient,
equitable, Register, resident, damages, factors, serving

Case Summary

Procedural Posture

Defendant former corporate director filed a motion to
dismiss an action by plaintiffs, a corporation and its
wholly owned subsidiary, which alleged that the director,
inter alia, breached his fiduciary duty and
misappropriated monies. The director alternatively
sought to stay the action pending the outcome of a
foreign action, and filed a motion to strike certain
allegations in the complaint.

Overview

Plaintiffs were involved in selling short-term financing
agreements, and the director, an Israeli resident, was
accused by plaintifis of having engaged in

misappropriation of corporate funds by fabricating loans.
The court found that it had properly obtained jurisdiction
over the director pursuant to the director service statute,
Del. Code Ann. tit. 10, § 3114. As there was no need for
service of process outside of the U.S. under § 3174 in
order to obtain jurisdiction over the non-resident director,
the requirements of the Hague Convention were found
to be inapplicable. The court also concluded that the
matters raised in the substance of the complaint, which
were equitable in nature, were within its jurisdiction, and
that there were no necessary parties to be joined. There
was no reason to dismiss or stay the action in favor of a
pending action in the Cayman Islands, which involved
substantially different matter and did not involve a claim
for breach of fiduciary party, nor did it name the director
as a party. The court denied the director's motion to
strike allegations in the complaint, as it found that they
were relevant to the issue of the director's wrongdoing
and bad faith.

Outcome

The court denied the director's motion to dismiss, his
request to stay the action, and his motion to strike
various allegations.

LexisNexis® Headnotes

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

Civil Procedure > ... > Defenses, Demurrers & Objections >
Motions to Strike > General Overview

Civil Procedure > ... > Defenses, Demurrers & Objections >
Motions to Strike > Immaterial Matters

Civil Procedure > ... > Defenses, Demurrers & Objections >
Motions to Strike > Scandalous Matters

HN1 In considering a motion to dismiss, a court views
all facts in a light most favorable to the non-moving

party.
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Civil Procedure > ... > Service of Process > Methods of
Service > General Overview

HN2 See Del. Code Ann. tit. 10, § 3114(a).

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > ... > Management Duties &
Liabilities > Causes of Action > General Overview

Civil Procedure > ... > Service of Process > Methods of
Service > General Overview

HN3 The Delaware Supreme Court has held that a
director accepts his directorship of a Delaware
corporation with explicit statutory notice, via Del. Code
Ann. tit. 10, § 3114 that he could be haled into a
Delaware court to answer for the alleged breaches of
the duties imposed on him by the very laws which
empowered him to act in his corporate capacities.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Governments > Fiduciaries
HN4 Wrongful diversions by a director from a foreign

subsidiary are a breach of fiduciary duty to both the
subsidiary and to its parent.

Civil Procedure > ... > Service of Process > Methods of
Service > General Overview

Civil Procedure > ... > Service of Process > Methods of
Service > Service on Agents

HNS5 See Del. Code Ann. tit. 10, § 3114(b).

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Civil Procedure > ... > Service of Process > Methods of
Service > General Overview

Civil Procedure > ... > Service of Process > Methods of
Service > Foreign Service

Civil Procedure > ... > Service of Process > Time
Limitations > General Overview

International Law > Dispute Resolution > Service of
Process

HNG6 "Service" under Del. Code Ann. tit. 10, § 3114(b)is
described in the first sentence of § 37114(b) and is
limited to "serving the registered agent." The additional
act of mailing is required to be made "within seven days
of such service." This reading is consistent with the

strong public policy of Delaware to provide a certain and
easily accessible forum in which to litigate claims against
those who choose to become directors of Delaware
corporations. Delaware's interest in defining and
enforcing these obligations is substantial and does not
depend on or relate to the place of residence of the
director. Delaware requires appointment of an in-state
registered agent in order to effectuate service of foreign
directors entirely in Delaware, hence avoiding the more
difficult and time-consuming steps necessary to effect
service of process on persons outside the state. The
United States Supreme Court has ruled that the Hague
Convention applies only to service effectuated outside
the United States. For that reason, that treaty is
irrelevant to § 3114(b) service in Delaware.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Civil Procedure > ... > Subject Matter Jurisdiction >
Jurisdiction Over Actions > General Overview

Civil Procedure > Remedies > Damages > Monetary
Damages

Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary Duty >
General Overview

Torts > Intentional Torts > Breach of Fiduciary Duty >
Elements

Torts > Intentional Torts > Conversion > Remedies

HN7 The Court of Chancery of Delaware has subject
matter jurisdiction over claims that are equitable in
nature even if monetary damages are sought in relief.
Del. Code Ann. tit. 10, § 341. Breach of fiduciary duty is
a well-established equitable claim properly invoking the
subject matter jurisdiction of the court.

Civil Procedure > Preliminary Considerations > Equity >
General Overview

Civil Procedure > Preliminary Considerations > Equity >
Relief

Civil Procedure > Trials > Separate Trials
Governments > Fiduciaries
Torts > Intentional Torts > Breach of Fiduciary Duty >

General Overview

HN8 Once the Court of Chancery of Delaware finds
equity jurisdiction over part of a case, it may, at its
discretion, exercise jurisdiction over related legal claims.
Factors that may cause the court to deny a motion to
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sever include: to resolve factual issues; to avoid
multiplicity of suits; to promote judicial efficiency; to do
full justice; to avoid great expense; to afford complete
relief in one action; and to overcome insufficient modes
of procedure at law.

Civil Procedure > Preliminary Considerations > Venue >
Forum Non Conveniens

Governments > Fiduciaries

HN9 An action will be dismissed for forum non
conveniens only in the rare case where a dismissal of a
complaint is appropriate because the chosen forum is
overwhelmingly and unduly inconvenient. A mere
preference for another forum is insufficient.

Civil Procedure > Preliminary Considerations > Venue >
Forum Non Conveniens

Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary Duty >
General Overview

HN10 Factors measuring convenience in making a
determination as to forum non conveniens include: (1)
the relative ease of access to proof; (2) the availability of
compulsory process for witnesses; (3) the possibility of
the view of the premises; (4) whether the controversy is
dependent upon the application of Delaware law which
the courts of Delaware more properly should decide
than those of another jurisdiction; and (5) all other
practical problems that would make the trial of the case
easy, expeditious and inexpensive.

Civil Procedure > Preliminary Considerations > Venue >
Forum Non Conveniens

Civil Procedure > ... > Entry of Judgments > Stays of
Judgments > General Overview

HN11 Discretion should be freely exercised in favor of a
stay when there is a prior action pending elsewhere, in
a court capable of doing prompt and complete justice,
involving the same issues and the same parties.

Civil Procedure > ... > Joinder of Parties > Compulsory
Joinder > Necessary Parties

HN12 See Del. Ch. Ct. R. 19(a).
Estate, Gift & Trust Law > Trusts > General Overview

Estate, Gift & Trust Law > Trusts > Constructive Trusts

Evidence > Relevance > Relevant Evidence
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HN13 Del. R. Evid. 401 defines relevant evidence as
having any tendency to make the existence of any fact
that is of consequence to the determination of the action
more probable or less probable.

Counsel: Daniel A. Dreisbach, Esquire, LisaA. Schmidt,
Esquire, James H. McMackin, lil, Esquire, RICHARDS,
LAYTON & FINGER, Wilmington, Delaware; Daniel J.
Lefell, Esquire, Stacey A. Shortall, Esquire, Ariel
Cannon, Esquire, PAUL, WEISS, RIFKIND, WHARTON
& GARRISON LLP, New York, New York, Attorneys for
the Plaintiffs.

Neal J. Levitsky, Esquire, FOX ROTHSCHILD LLP,
Wilmington, Delaware; Sigmund S. Wissner-Gross,
Esquire, May Orenstein, Esquire, Clifford J. Bond,
Esquire, HELLER, HOROWITZ & FEIT, P.C., New York,
New York, Attorneys for the Defendant.

Judges: Stephen P. Lamb, Vice Chancellor.

Opinion by: Stephen P. Lamb

Opinion

MEMORANDUM OPINION AND ORDER
LAMB, Vice Chancellor.

A Delaware corporation and its wholly owned foreign
subsidiary sued their former Chairman and CEO, a
non-US resident, for breach of fiduciary duty [*2] and
misappropriation of monies. On a motion to dismiss, the
court concludes that it has properly obtained jurisdiction
over the non-resident defendant by means of the
director service statute, 10 Del. C. § 3114. The court
also concludes that the use of that statute to obtain
jurisdiction over a foreign resident does not involve the
service of process outside the United States and,
therefore, does not require compliance with the Hague
Convention governing service abroad of judicial writs.
The court also concludes that the matters asserted in
the complaint are properly within its jurisdiction and that
the complaint should neither be dismissed nor stayed in
favor of a substantially different action pending in the
Cayman Islands.

A. The Parties
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The plaintiff, Actrade Financial Technologies Ltd.
("Actrade DE"), is a Delaware corporation. Actrade DE
wholly owns several subsidiary companies whose
business is selling short-term financing agreements. "
Actrade Commerce Ltd. ("Actrade Commerce"), an
Antiguan corporation, is one of these subsidiaries and
is also a plaintiff in this action. Actrade DE and Actrade
Commerce are sometimes hereinafter [*3] referred to
as "Actrade"” or "the plaintiff."

The defendant, Amos Aharoni, a resident of the State of
Israel, was the Chairman of the Board of Actrade DE
and one of the company's founders. He was also the
sole director and officer of Actrade Commerce, as well
as other directly and indirectly owned subsidiaries of
Actrade DE.

B. The Disputed Transfers

The complaint alleges that, on or about June 25, 2002,
Aharoni faxed a wire transfer instruction to Banco
Comercial Portuguese ("BCP") in the Cayman Islands
directing BCP to transfer $ 10,009,200 from Actrade
Commerce's account at BCP to International Clearing
Corporation ("ICC"). The complaint further alleges that,
on or about July 12, 2002, Aharoni faxed another wire
transfer instruction from Israel to BCP [*4] in the
Cayman Islands ordering it to transfer $ 21,656,700
from Actrade Commerce's account at BCP to the
account of an entity called Fort. The total amount of
these transfers ("disputed transfers.") is approximately
$ 31.6 million.

On August 2, 2002, Actrade DE's board of directors
instructed its Audit Committee to investigate alleged
improprieties in the operations of Actrade DE and its
subsidiaries. On August 8, 2002, counsel for the Audit
Committee wrote to Aharoni seeking to interview him
and obtain all Actrade documents under his control. On
August 14, Actrade DE's Chief Financial Officer e-mailed
Aharoni seeking access to all documents under
Aharoni's control. On August 28, 2002, the Audit
Committee faxed to Aharoni's U.S. and Israeli counsels
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copies of a document preservation letter that Actrade
DE had received from the SEC and the U.S. Attorney's
Office. On September 6, 2002, the Audit Committee
again wrote Aharoni's U.S. counsel seeking all Actrade
documents in Aharoni's control.

Aharoni eventually gave Actrade five loan agreement
documents dated July 10, 2002. ? These agreements
show Actrade Commerce loaning a total of $ 31.6
million to five foreign entities. 3 Aharoni [*5] contends
that these loans explain the disputed transfers and that
they have already been repaid with $ 6 million in interest.
Actrade alleges that there was no legitimate business
purpose for these loans and that neither Actrade DE nor
any Actrade subsidiary has received any payment on
them. Actrade further alleges that Aharoni controls ICC
and Fort and that he fabricated the loan agreements
after the disputed transfers to conceal his theft of $ 31.6
million from Actrade Commerce.

C. The Interpleader Action

[*6] On September 26, 2002, BCP commenced an
interpleader action in the Cayman Islands regarding the
ICC and Fort accounts that had received the disputed
transfers. BCP named Actrade DE, Actrade Commerce,
Actrade Resources, Actrade S.A., ICC, Fort,
Commercial Finance Institution ("CFI"), and BCP as
claimants to the money in the accounts. By consent
order, Actrade DE and its subsidiaries became plaintiffs
in that action on May 2, 2003, leaving the remaining
parties as defendants. On May 5, 2003, Actrade filed a
complaint seeking an accounting, a declaration that
Fort and ICC hold the disputed funds as constructive
trustees for Actrade, and payment of the amount the
accounting determines to be owed. The Cayman Islands
action does not include a claim for breach of fiduciary
duty and does not name Aharoni as a party, although
Aharoni argues that he expects to eventually be named
as a third-party defendant.

D. The Motion To Dismiss

Actrade filed a complaint in this court on February 20,
2003, alleging breach of fiduciary duty, misappropriation

1 Actrade DE wholly owns Actrade International, a New York corporation. Actrade International wholly owns Antiguan
corporation Actrade S.A. Actrade S.A. wholly owns Bahamian corporation Actrade Resources and Antiguan corporation

Actrade Commerce Ltd.

2 Through counsel, Aharoni refused to be interviewed or provide substantive information to the Audit Committee. On August
21, 2002, Aharoni resigned all director and officer positions he had held for Actrade DE and its subsidiaries. In late September
2002, Aharoni made available a group of Actrade documents that were under his control. Among these were the five loan

agreements.

3 Onyx Holdings, Ltd., Garibaldi do Brazil Limitida, LLC, Vision Art Group, Manerfold Finance Corp., and LLC Setkomp.
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and conversion of corporate assets, fraud, and
corporate waste. Aharoni has moved to dismiss for lack
of personal jurisdiction, lack of subject [*7] matter
jurisdiction, forum non conveniens, failure to join
necessary parties, and failure to state a claim for which
relief can be granted. Alternatively, Aharoni moves for a
stay of this action pending the outcome of the Cayman
Islands action. Finally, Aharoni moves to strike the
complaint's references to the document preservation
letter from the SEC and the U.S. Attorney's office as
immaterial and "scandalous." HN1 In considering a
motion to dismiss, this court views all facts in a light
most favorable to the non-moving party. 4

Aharoni challenges this court's personal jurisdiction on
two grounds. First, Aharoni claims that this court cannot
rely upon 10 Del. C. § 3114 to obtain personal jurisdiction
over him because he did not commit his allegedly
wrongful acts in his capacity as a director of a Delaware
corporation (Actrade DE), but rather in his capacity as a
director of wholly owned [*8] foreign subsidiary (Actrade
Commerce). ® Second, Aharoni argues that the attempt
to serve process on him pursuant to section 3114
violated the Hague Convention of 1963, a treaty of the
United States, and therefore failed to confer jurisdiction.
% For reasons expressed below, neither of these
arguments has merit.

A. The Reach Of 10 Del. C. § 3114

Actrade bases its claim of personal jurisdiction on
Delaware's Director Consent statute, 70 Del. C. §
3114(a), which reads:

HN2 Every nonresident of this State who after
September 1, 1977, accepts election or
appointment as a director, trustee or member of the
governing [*9] body of a corporation organized
under the laws of this State or who after June 30,
1978, serves in such capacity and every resident of

this State who so accepts election or appointment
or serves in such capacity and thereafter removes
residence from this State shall, by such acceptance
or by such service, be deemed thereby to have
consented to the appointment of the registered
agent of such corporation (or, if there is none, the
Secretary of State) as an agent upon whom service
of process may be made in all civil actions or
proceedings brought in this State, by or on behalf
of, or against such corporation, in which such
director, trustee or member is a necessary or proper
party, or in any action or proceeding against such
director, trustee or member for violation of a duty in
such capacity, whether or not the person continues
to serve as such director, trustee or member at the
time suit is commenced. Such acceptance or
service as such director, trustee or member shall be
a signification of the consent of such director, trustee
or member that any process when so served shall
be of the same legal force and validity as if served
upon such director, trustee or member within this
State [*10] and such appointment of the registered
agent (or, if there is none, the Secretary of State)
shall be irrevocable.

This court has personal jurisdiction over Aharoni
because he consented to that jurisdiction by becoming
the director of a Delaware corporation. As HN3 the
Delaware Supreme Court has held, a director "accept[s]
[his] directorship [of a Delaware corporation] with explicit
statutory notice, via § 37114 that [he] could be haled into
a Delaware court to answer for the alleged breaches of
the duties imposed on [him] by the very laws which
empowered [him] to act in his corporate capacities.” ”
[*11] Aharoni cannot escape personal jurisdiction under
section 3114 by mischaracterizing his alleged wrongful
acts as having been done purely in the capacity of
directorship of the foreign subsidiary. Actrade DE
conducted all of its business through its foreign
subsidiaries, "making oversight of subsidiaries a crucial

4 See e.g. Ramunno v. Cawley, 705 A.2d 1029, 1034 (Del. 1998).

5 Memorandum of Law in Support of Motion to Dismiss the Complaint of Defendant Amos Aharoni Based, Inter Alia, Upon
Lack of Personal Jurisdiction, Lack of Subject Matter Jurisdiction, Forum Non Conveniens, Prior Pending Proceeding, and

Failure to Join Necessary Parties, ("Def. Op. Br.") p. 8.
¢ Def. Op. Br. p. 12.

7 See Armstrong v. Pomerance, 423 A.2d 174, 177 (Del. 1980) (finding personal jurisdiction over foreign directors on a claim

for breach of fiduciary duty to a Delaware corporation when directors had no contact with Delaware other than being directors

of the Delaware corporation).
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aspect of the [parent] board's function." ® Under Grace,
Aharoni's oversight or lack thereof of the actions of
Actrade Commerce can constitute a breach of fiduciary
duty to Actrade DE.

In Grace, the defendants who were directors of both a
Delaware parent and foreign subsidiary company
allowed the subsidiary to assume control over the
parent's primary asset and thus become the owner of
the parent, to the detriment of the parent's stockholders
but to the benefit of the subsidiary. The Grace court
rejected the defense that "a director of a parent board
... has no duty to stop himself from injuring the parent
while wearing his subsidiary hat." ® This court found
personal jurisdiction over the defendants for the
Delaware parent's claim even though the wrongful
action occurred through a foreign subsidiary.

Similarly in Technicorp Intl Il v. Johnston, *° this court
found personal jurisdiction over persons who were
directors of both a Delaware [*12] parent and its foreign
subsidiary for wrongful acts done in the name of the
subsidiary. Under Technicorp, HN4 wrongful diversions
from a foreign subsidiary are a breach of fiduciary duty
to both the subsidiary and to its parent. '

Aharoni argues that Delaware has little or no interest in
hearing this case because the disputed acts took place
in either Israel or the Caribbean, directly injured only an
Antiguan subsidiary, and any injury to the Delaware
company was indirect and incidental. On the contrary,
Delaware has a significant interest in protecting
Delaware companies from breaches of fiduciary duty by
their directors, regardless of where that breach occurs.
2 That interest is magnified in this case because it
seems Actrade DE has no other forum in which to
litigate its breach of fiduciary duty claim. Aharoni has
not submitted to the personal jurisdiction of the Cayman

Islands court, nor is he [*13] named as a party in that
action. Aharoni's implied consent to Delaware's personal
jurisdiction through section 3114 ensures that Actrade
DE has a forum in which to litigate its injury.

Since this court has personal jurisdiction over Aharoni
for Actrade DE's breach of fiduciary duty claim, that
jurisdiction extends "to any and all relief that might be
necessary to do justice between the parties." ' [*14]
This includes jurisdiction over Actrade Commerce's
claims. Under very similar facts, the Technicorp court
found personal jurisdiction over defendant directors for
the claims of a foreign subsidiary because those claims
"arise out of the same core facts as [the claims of the
parent] and because it was therefore reasonably
foreseeable that [the subsidiary] as well as [the parent]
would seek to recover those diverted funds in the same
lawsuit." '

Aharoni's attempt to distinguish Technicorp is
unpersuasive. He argues that Delaware has a greater
interest in enforcing the fiduciary duty owed to a
Delaware parent company when the subsidiary was a
directly-owned buyout vehicle than when the subsidiary
is indirectly owned and conducts ordinary business. '®
However, Aharoni offers no reason why this difference
mandates a disparate result for the same act--breaching
a fiduciary duty to a parent company by converting its
subsidiary's money for personal use. Since the same
core facts are at issue in both of Actrade's claims, the
dual-plaintiff suit was entirely foreseeable and Techni-
corp applies. This court has personal jurisdiction over
Aharoni for all of Actrade's claims.

B. Service Of Process And The Hague Convention

Aharoni next contends that 10 Del. C. § 3114(b), as
[*15] applied to him, violates the Hague Convention. '®

8 See Grace Bros., Ltd. v. Uniholding Corp.,2000 Del. Ch. LEXIS 101, 2000 WL 982401, at *12 (Del. Ch. July 12, 2000)

(hereinafter Grace).

9 d. at*13.

10 2000 Del. Ch. LEXIS 81, 2000 WL 713750 (Del. Ch. May 31, 2000) (hereinafter Technicorp).

" Id. at*4.
2 d.

13 Gans v. MDR Liquidating Corp.,1990 Del. Ch. LEXIS 3, 1990 WL 2851, at *10 (Del. Ch. Jan. 10, 1990).

14 Technicorp at 2000 Del. Ch. LEXIS 81,*5 n. 12.

15 Def. Op, Br. p. 9.
16 The pertinent part of § 3114(b) is as follows:
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[*16] Under Aharoni's interpretation of section 3114(b),

service is a two-step process that, in his case, included
both (1) the service on Actrade's registered agent in
Delaware, and (2) the mailing by the Register in
Chancery of a copy of that process to him in Israel.
Because the second part of this "service" was made on
him overseas, he contends, the Hague Convention
applies to invalidate the attempted service. '” Actrade
responds that for the purpose of the Hague Convention,
service on Aharoni pursuant to section 3114(b) was
accomplished by serving Actrade's registered agent.
According to Actrade, the subsequent mailing by the
Register in Chancery was not a necessary part of
"service," but merely an additional form of notice.
Therefore, Actrade argues, the Hague Convention has
no application.

As a matter of textual interpretation, Actrade's reading
of the statute is by far more compelling. HN6 "Service"
under the statute is described in the first sentence of the
section and is limited to "serving the registered agent.”
The additional act of mailing is required to be made
"within 7 days of such service." This reading is also
consistent with the strong public policy of this State to
provide a certain and easily accessible forum in which

to litigate claims against those who choose to become
directors of Delaware [*17] corporations. '8 Delaware's
interest in defining and enforcing these obligations is
substantial and does not depend on or relate to the
place of residence of the director. '® Delaware requires
appointment of an in-state registered agent in order to
effectuate service of foreign directors entirely in
Delaware, hence avoiding the more difficult and
time-consuming steps necessary to effect service of
process on persons outside the state. 2° The United
States Supreme Court has ruled that the Hague
Convention applies only to service effectuated outside
the United States. 2! For that reason, that treaty is
irrelevant to section 3114(b) service in Delaware.

[*18] For the foregoing reasons, Aharoni's motion to
dismiss for lack of personal jurisdiction and improper
service of process will be denied. %2

IV.

Aharoni challenges this court's subject matter
jurisdiction by characterizing the disputed action as a
simple conversion of Actrade funds that can be fully
remedied by damages. 2% Aharoni argues that Actrade
may invoke equity jurisdiction only if damages cannot

HNS5 Service of process shall be effected by serving the registered agent (or, if there is none, the Secretary of State)
with 1 copy of such process in the manner provided by law for service of writs of summons. In addition, the
Prothonotary or the Register in Chancery of the court in which the civil action or proceeding is pending shall, within
7 days of such service, deposit in the United States mails, by registered mail, postage prepaid, true and attested
copies of the process, together with a statement that service is being made pursuant to this section, addressed to
such director, trustee or member at the corporation's principal place of business and at the residence address as
the same appears on the records of the Secretary of State, or, if no such residence address appears, at the address
last known to the party desiring to make such service.

17 Reply Memorandum of Law in Further Support of Motion to Dismiss the Complaint of Defendant Amos Ahoroni Based, Inter
Alia, Upon Lack of Personal Jurisdiction, Lack of Subject Matter Jurisdiction, Forum Non Conveniens, Prior Pending
Proceeding, and Failure to Join Necessary Parties, ("Def. Rep. Br.") p. 5. The Hague Convention, if it applied, would have
required that any attempt to serve process on an Israeli resident be mailed to Israel's Directorate of the Courts, rather than
directly to the resident. The Register in Chancery mailed Actrade's process directly to Aharoni.

18 See Pestolite, Inc. v. Cordura Corp., 449 A.2d 263 (Del. Super. 1982).

g,

20 14 at 266 (§ 3114 enacted specifically to ensure jurisdiction over directors of Delaware corporations for the claims of those
corporations in response to Shaffer v. Heitner, 433 U.S. 186, 53 L. Ed. 2d 683, 97 S. Ct. 2569 (1977)).

21 See Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 701, 100 L. Ed. 2d 722, 108 S. Ct. 2104 (1988).

22 Since the court has personal jurisdiction pursuant to § 3114, | decline to consider whether 10 Del. C. § 366(a) (the
sequestration statute) could provide an alternate basis for personal jurisdiction.

23 Def. Rep. Br. pp. 12-13.
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adequately remedy Actrade's injury. He is simply wrong.
HN7 This court has subject matter jurisdiction over
claims that are equitable in nature even if monetary
damages are sought in relief. 2% Breach of fiduciary duty
is a well-established equitable claim properly invoking
the subject matter jurisdiction of this court. 2> Aharoni's
motion to dismiss for lack of subject matter [*19]
jurisdiction must be denied.

Aharoni next contends that even if Actrade has an
equitable claim, the court should refuse to exercise
jurisdiction over any related legal claims. Instead, he
argues, the court should sever these claims to the
Superior Court where Aharoni may receive a jury trial.
The facts of this case do not warrant severance of
Actrade's legal claims from the central claim alleging
breach of fiduciary duty. HN8 Once this court finds
equity jurisdiction over part of a case, it may, at its
discretion, exercise jurisdiction over related legal claims.
26 Factors that may cause this court [*20] to deny a
motion to sever include: "to resolve factual issues; to
avoid multiplicity of suits; to promote judicial efficiency;
to do full justice; to avoid great expense; to afford
complete relief in one action; and to overcome
insufficient modes of procedure at law." % Actrade
bases all of its claims on two allegedly wrongful wire
transfers ordered by Aharoni. Since the factual inquiry
for Actrade's breach of fiduciary duty claim would be
identical to that of the misappropriation, fraud, and
waste claims, all the factors of the Getty Refining test
weigh against the duplicative factual inquiry that
severance would cause. 28 The court will therefore
exercise jurisdiction over all of Actrade's claims.

V.

Aharoni's motion further asserts a laundry list of reasons
why this court should either dismiss or stay the
complaint. The arguments [*21] made are insubstantial
and will be discussed only briefly.
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Aharoni's motion to dismiss under the doctrine of forum
non conveniens fails for two reasons. First, Aharoni
offers no persuasive reason why Delaware is an
inconvenient forum for a director of a Delaware
corporation to litigate a claim for breach of fiduciary
duty. Second, Aharoni has failed to suggest a
comparable action in a forum so much more convenient
that this court should dismiss the present action in its
favor.

HN9 An action will be dismissed for forum non
conveniens only in "the rare case where a dismissal of
a complaint is appropriate because this forum is
overwhelmingly and unduly inconvenient ...." 2° Amere
preference for another forum is insufficient: "While there
is no doubt that [Aharoni] would prefer to litigate this
case in his home [country], he cannot plausibly claim
any undue inconvenience from having to defend himself
against claims for breach of fiduciary duty in this court.
[The defendant] voluntarily chose to serve as the director
and principal operating officer of a Delaware
corporation. He is an intelligent man who cannot have
been ignorant of the possibility that he would face a suit
[*22] in Delaware in the event of a dispute between
himself and [the Delaware corporation he served]." *°

Additionally, Aharoni does not offer a comparable, more
convenient action to which this court should defer. The
only other related action currently pending is the
Cayman Islands action, which is both incomparable
and less convenient than this action. The Cayman
Islands action neither names Aharoni as a party nor
involves a claim for breach of fiduciary duty. It is difficult
to see how an action prosecuting a different claim
against a different party would warrant dismissal for
forum non conveniens.

Even if the Cayman Islands action were comparable, it
would certainly be no more convenient than this action.
HN10 Factors measuring convenience include "(1) the
relative ease of access to proof; (2) the availability of

24 See 10 Del. C. § 3114; see also International Business Machines v. Comdisco, 602 A.2d 74, 78 n.6 (Del. Ch. 1991).

25 Seee.g. Clark v. Teeven Holding Co., Inc., 625 A.2d 869, 875 (Del. Ch. 1992) ("This Court thus has jurisdiction to hear such

traditional, equitable matters as trusts and fiduciary relations").

26 See Getty Refining & Marketing Co. v. Park Oil, Inc., 385 A.2d 147, 149 (Del. Ch. 1978).

27 |d. at 150.
28 g

29 See Caithness Resources, Inc. v. Ozdemir,2000 Del. Ch. LEXIS 159, 2000 WL 1741941 at 1 (Del. Ch. Nov. 22, 2000).

30 g at*5.
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compulsory process for witnesses; (3) the possibility of
the view [*23] of the premises; (4) whether the
controversy is dependent upon the application of
Delaware law which the courts of this state more
properly should decide than those of another jurisdiction;
... and [5] all other practical problems that would make
the trial of the case easy, expeditious and inexpensive."
31 None of these factors weigh in favor of dismissal. The
fact that this action may involve the laws of multiple
jurisdictions or the compulsion of witnesses therefrom
is not compelling because those problems would arise
wherever this dispute is litigated. The central claim of
this case is breach of fiduciary duty to a Delaware
company. This claim requires application of Delaware
law within the special expertise of this court. Finally,
Aharoni has little cause to complain of inconvenience in
defending an action properly before this court when he
consented to its jurisdiction.

The court also declines to stay this action for the [*24]
same reasons it declines to dismiss for forum non
conveniens. Aharoni correctly argues that HN11
"discretion should be freely exercised in favor of [a] stay
when there is a prior action pending elsewhere, in a
court capable of doing prompt and complete justice,
involving the same issues and the same parties." 32
However, a stay in favor of the Cayman Islands action is
inappropriate because that case does not involve the
same parties or cause of action and that court may not
be able to do complete justice for lack of personal
jurisdiction over Aharoni.

Aharoni is not a party to the Cayman Islands action as
required by McWane. 33 He argues that since his alleged
proxy companies are defendants there, his interests
are adequately represented as well. Even if so, this
argument entirely misses the point of director liability for
breach of fiduciary duty. If Actrade's factual allegations
are true, Aharoni [*25] is personally liable for breach of
fiduciary duty, regardless of whether the proxy
companies are liable. 3* Personal liability is especially
important here because the Cayman lIslands courts
apparently do not have personal jurisdiction over
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Aharoni. Thus, if Aharoni removed the funds from the
accounts of the proxy companies, Actrade would be left
without an equitable remedy. Such a result is not the
"prompt and complete justice" contemplated by
McWane. 3°

The court also rejects Aharoni's contention that ICC,
Fort, CFIl, and various Actrade subsidiaries are
indispensable parties without whom this court cannot
do full and complete justice. Court of Chancery Rule
19(a) lists the [*26] factors making a party necessary:

(1) HN12 in the person's absence complete relief
cannot be accorded among those already parties,
or (2) the person claims an interest relating to the
subject of the action and is so situated that the
disposition of the action in the person's absence
may (i) as a practical matter impair or impede the
person's ability to protect that interest or (ii) leave -
any of the persons already parties subject to a
substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of the
claimed interest.

Aharoni argues that Fort, ICC and CFl are indispensable
parties because they have a claim to the disputed $
31.6 million. This does not affect this court's ability to
grant complete relief to the parties before it. The central
claim here is that Aharoni breached his fiduciary duty to
Actrade by stealing from Actrade Commerce. If Actrade
is able to prove this claim, Aharoni will be personally
liable for the $ 31.6 million he allegedly stole, whether or
not some other person or entity might also be liable to
Actrade.

There is also little risk that these companies will be
unable to protect their interests or that Aharoni will be
[*27] subject to duplicative obligations. If, as alleged,
Aharoni controls ICC, Fort and CFl, then Aharoni can
adequately defend their interests. If not, this case will
only decide whether the disputed transfers were within
the scope of Aharoni's authority as a director of Actrade.

31 Taylor v. LSI Logic Corp., 689 A.2d 1196, 1198-99 (Del. 1997).

32 McWane Cast Iron Pipe Corp. v. McDowell-Wellman Eng'g. Co., 263 A.2d 281, 283 (Del. 1970).

33 d.

34 See e.g. Technicorp.

35 263 A.2d at 283 (granting a stay because another action could afford the parties "all the discovery, pretrial, and trial
advantages" they would have in Delaware and could grant a "speedy, just and complete disposition to the claims" of all parties

before the court).
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The alleged proxy companies' liability will not be at
issue. The "one satisfaction” rule ensures that Actrade
can actually recover the $ 31.6 million only once,
regardless of the number of actions or defendants. 3¢
Since ICC, Fort, and CFI are not necessary parties
under Rule 19(a), it is unnecessary for the court to
consider Aharoni's Rule 19(b) analysis.

Similarly, the other Actrade subsidiaries are not
necessary parties to this action because the "one
satisfaction" rule prevents duplicative recovery and
because those subsidiaries are not otherwise interested.
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to strike references to the letter from the SEC and the
subpoena from the U.S. Attorney's office. These
allegations tend to prove a core element of Actrade's
case: that Aharoni created the loan documents after the
fact to hide his wrongdoing. Actrade alleges that Aharoni
knew that Actrade was under government investigation
and still refused to produce the allegedly exonerating
loan agreements for several weeks. If true, this fact
would tend to prove bad faith and is relevant. *2 The
probative value of such evidence far outweighs any
danger of unfair prejudice to Aharoni. 43

37 Aharoni offers no legitimate reason why this case

cannot go forward without these unrelated [*28] parties. VI
38

For all of the foregoing reasons, Aharoni's motion to
dismiss for lack of personal jurisdiction, lack of subject
matter jurisdiction, [*31] and forum non conveniens is
denied. Aharoni's motion to stay or dismiss this actionin
favor of the Cayman Islands action is denied. Aharoni's

[*29] Finally, the court will deny Aharoni's motion to the
extent it seeks dismissal of the claims for
misappropriation, *° fraud ° [*30] and waste *' asserted
in the complaint. Similarly, the court will deny the motion

36 See 47 Am. Jur.2d, Judgments § 1009.
37 Id.

38 Aharoni offers no basis for his contention that any court would force him to pay the same $ 31.6 million multiple times to
each Actrade subsidiary. Nor does Aharoni show why this case requires joining Actrade International or Actrade S.A. when
those companies had nothing to do with the disputed transfers. While Aharoni may have transferred money from Actrade
Resources to Actrade Commerce prior to the disputed transfers, that act appears to have been within Aharoni's director
authority and is unchallenged by Actrade. Aharoni suggests his discovery will be hampered without the subsidiary companies,
butitis unclear why any information about the disputed transfers, especially payment on the loan agreements, would be outside
the control of Actrade DE, owner of all the companies at issue.

Finally, Aharoni worries that he will win here, be able to dismiss Actrade DE and Actrade Commerce from the Cayman Islands
action, then be found liable to the other Actrade subsidiaries. This argument is wholly without merit since Aharoni is not a party
to the Cayman Islands action and denies he controls the companies that are parties to that action.

3%  The motion to dismiss Actrade's conversion claim is premature. Neither party briefed the issue of whether Antiguan law
recognizes a claim for conversion of a specific sum. Since the parties agree that Antiguan law controls, dismissal is
inappropriate.

40 According to Aharoni, "nowhere in their entire complaint do Plaintiffs allege that they were damaged from purported
incorrect information contained in the financials." Def. Rep. Br. at 30. However, P97 of the complaint reads, "Aharoni's
representations of fact contained in the purported loan agreements were false when made, were known to be false when made,
and were made for purpose of inducing Actrade Commerce to rely on them to their detriment, which Actrade Commerce did."
Further, P98 reads, "as a direct result, Actrade Commerce suffered damages in an amount to be proved at trial." This is an
adequate allegation of damage.

41 In support of his motion to dismiss the waste claim, Aharoni argues that the loan agreements on their face are evidence that
Actrade received reasonable consideration. Of course, the complaint alleges facts that cast doubt on the regularity of those
documents. Aharoni's argument that this court is helpless to look beyond the four corners of an allegedly fraudulent document
to address allegations of self-dealing waste (Def. Rep. Br. p. 31) is simply wrong.

42 Delaware Uniform Rule of Evidence 401 HN13 (defining relevant evidence as "having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less probable").

43 In passing, the court notes that the parties vigorously argue over remedies that might be available, including accounting,
sequestration of stock, and constructive trusts. This discussion is premature and unnecessary to the present motion and |
decline to make any ruling on it.
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motion to dismiss for failure to state a claim and for Stephen P. Lamb
failure to join necessary parties is denied. Aharoni's Vice Chancellor
motion to strike is denied. IT IS SO ORDERED.
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Prior History: Albert v. Alex. Brown Mgmt. Servs.,
2005 Del. Ch. LEXIS 100 (Del. Ch., June 29, 2005)

Core Terms
Funds, complaints, unitholders,  Allegations,
Withdrawals, managing, Non-Disclosure, factual

allegations, gross negligence, partnership agreement,
partnership, fiduciary duty, derivative, breach of fiduciary
duty, limited partner, general partner, plaintiffs’,
disclosure, liquidity, entity, limited partnership, personal
jurisdiction, claim for breach, defendants', contacts,
reasonable inference, fail to provide, Redemption,
securities, motion to dismiss

Case Summary

Procedural Posture

In an action by plaintiff investors in a Delaware limited
partnership, nominal defendant partnership and
defendant fund managers moved to dismiss for failure
to state a claim and for lack of personal jurisdiction the
investors' claims that included breach of fiduciary duty,
fraud, civil conspiracy, breach of contract, breach of
covenant of good faith and fair dealing, gross
negligence, and unjust enrichment.

Overview
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The investors in the limited partnership, which operated
two high-tech investment funds, suffered enormous
losses when the value of the funds tumbled. They
alleged that the managers did not bother to properly
monitor funds and, in an least some instances, failed to
follow the funds' established hedging procedures as the
investors had been promised. The court held that certain
breach of fiduciary duty claims failed to show a fiduciary
duty to the investors but that the investors had made out
derivative claims that might survive if, after amendment,
the pleadings adequately alleged a demand for action
as required by Del. Code Ann. tit. 6, § 17-1001. The
breach of contract claims were adequately alleged
based on failure to disclose and providing misleading
information. Although gross negligence, the only sort of
negligence for which the managers could be liable, was
hard to prove, the allegations of mismanagement and
neglect were sufficient to survive a motion to dismiss.
Finally, the court had jurisdiction under Del. Code Ann.
tit. 10, § 3104, even though the managers were not
Delaware residents, as they had taken advantage of
Delaware laws in organizing their partnership.

Outcome

The court dismissed certain breach of fiduciary duty
claims, the fraud claims, the conspiracy claims, the
unjust enrichment claims, and certain agency liability
claims against one defendant. The motions were denied
as to all other claims, and the motion to dismiss for lack
of jurisdiction was denied altogether.

LexisNexis® Headnotes

Civil Procedure > ... > Defenses, Demurrers & Objections >
Motions to Dismiss > Failure to State Claim
Civil Procedure > Trials > Jury Trials > Province of Court &
Jury
HN1 The determination of materiality is a mixed question

of fact and law that generally cannot be resolved on the
pleadings.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > General Overview

Business & Corporate Law > Limited Partnerships >
Management Duties & Liabilities

HN2 For purposes of a derivative action alleging
nondisclosure by management, an omitted fact is

material if under all the circumstances, the omitted fact
would have assumed actual significance in the
deliberations of the reasonable investor. Put another
way, there must be a substantial likelihood that the
disclosure of the omitted fact would have been viewed
by a reasonable investor as having significantly altered
the total mix of information made available.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > Limited Partnerships >
Management Duties & Liabilities

Contracts Law > Breach > Breach of Contract Actions >
General Overview

Contracts Law > Contract Interpretation > Fiduciary
Responsibilities
Governments > Fiduciaries

Torts > ... > Fraud & Misrepresentation > Nondisclosure >
General Overview

Torts > Intentional Torts > Breach of Fiduciary Duty >
General Overview

HN3 There is not, of course, any general duty on the
part of managers to disclose information. To bring a
nondisclosure claim, a party must allege either a
fiduciary duty or a contractual duty to disclose.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > Limited Partnerships >
Management Duties & Liabilities

Contracts Law > Contract Interpretation > Fiduciary
Responsibilities
Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary Duty >
General Overview

Torts > Intentional Torts > Breach of Fiduciary Duty >
Elements

HN4 There is not a general fiduciary duty on the part of
managers to provide financial statements.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > ... > Management Duties &
Liabilities > Causes of Action > Negligent Acts of Directors
& Officers

Business & Corporate Law > ... > Management Duties &
Liabilities > Causes of Action > General Overview
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Business & Corporate Law > ... > Management Duties &
Liabilities > Fiduciary Duties > Duty of Care

Business & Corporate Law > Limited Partnerships >
Management Duties & Liabilities

Governments > Fiduciaries

Torts > Negligence > General Overview

Torts > ... > Elements > Duty > General Overview
Torts > Negligence > Proof > General Overview

Torts > Vicarious Liability > Partners > General Overview

HNS5 Director liability for breaching the duty of care is
predicated upon concepts of gross negligence. A court
faced with an allegation of lack of due care should look
for evidence of whether a board has acted in a deliberate
and knowledgeable way in identifying and exploring
alternatives. "Gross negligence” has a stringent
meaning under Delaware corporate (and partnership)
law, one that involves a devil-may-care attitude or
indifference to duty amounting to recklessness. In the
duty of care context with regard to corporate fiduciaries,
gross negligence has been defined as a reckless
indifference to or a deliberate disregard of the whole
body of stockholders or actions that are without the
bounds of reason. In order to prevail on a claim of gross
negligence, a plaintiff must plead and prove that the
defendant was reckless uninformed or acted outside
the bounds of reason.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > Limited Partnerships >
Management Duties & Liabilities

HN6 Whether fund managers exercised the requisite
amount of due care in managing the funds is a
fact-sensitive inquiry.

Civil Procedure > ... > Defenses, Demurrers & Objections >
Motions to Dismiss > Failure to State Claim

Contracts Law > Breach > Breach of Contract Actions >
General Overview

Contracts Law > Breach > General Overview

HN7 In order to survive a motion to dismiss for failure to
state a breach of contract claim, a plaintiff must
demonstrate: (i) the existence of a contract, (ii) a breach
of an obligation imposed by that contract, and (iii)
resultant damages to the plaintiff.

Contracts Law > Contract Interpretation > Good Faith &
Fair Dealing

HN8 Concomitant to a contractual duty to provide
information is the duty that such information not be false
or misleading.

Governments > Fiduciaries

Torts > Business Torts > Fraud & Misrepresentation >
General Overview

Torts > ... > Fraud & Misrepresentation > Actual Fraud >
General Overview

Torts > ... > Fraud & Misrepresentation > Nondisclosure >
General Overview

HN9 Common law fraud in Delaware requires that: (1)
the defendant made a false representation, usually one
of fact; (2) the defendant had knowledge or belief that
the representation was false, or made the representation
with requisite indifference to the truth; (3) the defendant
had the intent to induce the plaintiff to act or refrain from
acting; (4) the plaintiff acted or did not act in justifiable
reliance on the representation; and (5) the plaintiff
suffered damages as a result of such reliance. In
addition to overt representations, where there is a
fiduciary relationship, fraud may also occur through
deliberate concealment of material facts, or by silence
in the face of a duty to speak.

Civil Procedure > ... > Pleadings > Heightened Pleading
Requirements > General Overview

Torts > Business Torts > Fraud & Misrepresentation >
General Overview

HN10 Fraud claims are subject to the heightened
pleading standards of Del. Ch. Ct. R. 9(b). This means
that the pleading must identify the time, place and
contents of the false representations, the facts
misrepresented, as well as the identity of the person
making the misrepresentation and what he obtained
thereby.

Business & Corporate Law > General Partnerships >
Formation > Partnership Agreements

Civil Procedure > Pleading & Practice > Pleadings > Rule
Application & Interpretation

Contracts Law > Breach > Breach of Contract Actions >
General Overview

Contracts Law > Remedies > Equitable Relief > Quantum
Meruit

Contracts Law > Types of Contracts > Express Contracts

Contracts Law > Types of Contracts > Contracts Implied in
Fact
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Contracts Law > Types of Contracts > Quasi Contracts

HN11 In some circumstances, alternative pleading
allows a party to seek recovery under theories of
contract or quasi-contract. This is generally so, however,
only when there is doubt surrounding the enforceability
or the existence of the contract. Courts generally dismiss
claims for quantum meruit on the pleadings when it is
clear from the face of the complaint that there exists an
express contract that controls.

Banking Law > ... > National Banks > Bank Holding
Companies > Affiliates & Subsidiaries

Business & Corporate Law > Agency Relationships >
General Overview

Business & Corporate Law > Agency Relationships >
Agents Distinguished > Special Agents

Business & Corporate Law > ... > Establishment >

Elements > General Overview

Business & Corporate Law > ... > Shareholder Duties &
Liabilities > Piercing the Corporate Veil > General Overview

Business & Corporate Law > ... > Piercing the Corporate
Veil > Alter Ego > General Overview

Torts > Vicarious Liability > Corporations > General
Overview

Torts > Vicarious Liability > Corporations > Subsidiary
Corporations

HN12 A parent corporation can be held liable for the
acts of its subsidiary under either of two theories of
agency liability. The first is where piercing the corporate
veil is appropriate. While many factors are considered
in deciding whether to pierce the corporate veil, the
concept of complete domination by the parent is
decisive. Second, while one corporation whose shares
are owned by a second corporation does not, by that
fact alone, become the agent of the second company, a
corporation--completely independent of a second
corporation--may assume the role of the second
corporation's agentin the course of one or more specific
transactions. This restricted agency relationship may
develop whether the two separate corporations are
parent and subsidiary or are completely unrelated
outside the limited agency setting. Under this second
theory, total domination or general alter ego criteria
need not be proven.

Business & Corporate Law > ... > Shareholder Duties &
Liabilities > Piercing the Corporate Veil > General Overview

Torts > Vicarious Liability > Corporations > Subsidiary
Corporations

HN13 Persuading a Delaware court to disregard the
corporate entity is a difficult task. The legal entity of a
corporation will not be disturbed until sufficient reason
appears.

Banking Law > ... > National Banks > Bank Holding
Companies > Affiliates & Subsidiaries

Business & Corporate Law > ... > Shareholder Duties &
Liabilities > Piercing the Corporate Veil > General Overview

Torts > Vicarious Liability > Corporations > Subsidiary
Corporations

HN14 Ownership alone is not sufficient proof of
domination or control for purposes of disregarding a
corporate entity and imposing liability on a parent
corporation.

Business & Corporate Law > Agency Relationships >
Authority to Act > General Overview

Business & Corporate Law > ... > Authority to Act > Actual
Authority > General Overview

HN15 Actual authority is that authority which a principal
expressly or implicitly grants to an agent.

Business & Corporate Law > Agency Relationships >
General Overview

Business & Corporate Law > Agency Relationships >
Authority to Act > General Overview

Business & Corporate Law > ... > Authority to Act > Apparent
Authority > General Overview

Business & Corporate Law > Agency Relationships >
Duties & Liabilities > General Overview

Business & Corporate Law > ... > Duties & Liabilities >
Negligent Acts of Agents > General Overview

Business & Corporate Law > ... > Duties & Liabilities >
Negligent Acts of Agents > Liability of Principals

HN16 Apparent authority is that authority which, though
not actually granted, a principal knowingly or negligently
permits an agent to exercise, or which he holds him out
as possessing. In order to hold a defendant liable under
apparent authority, a plaintiff must show reliance on
indicia of authority originated by principal, and such
reliance must have been reasonable.

Criminal Law & Procedure > ... > Inchoate Crimes >
Conspiracy > General Overview

Criminal Law & Procedure > ... > Inchoate Crimes >

Conspiracy > Elements
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Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary Duty >
General Overview

Torts > Intentional Torts > Breach of Fiduciary Duty >
Elements

Torts > ... > Concerted Action > Civil Conspiracy > General
Overview

Torts > ... > Concerted Action > Civil Conspiracy > Elements

HN17 The elements for civil conspiracy under Delaware
law are: (i) a confederation or combination of two or
more persons; (ii) an unlawful act done in furtherance of
the conspiracy; and (iii) damages resulting from the
action of the conspiracy parties.

Estate, Gift & Trust Law > Trusts > General Overview

Estate, Gift & Trust Law > > Private Trusts
Characteristics > Trust Beneficiaries > Single Beneficiaries

Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary Duty >
General Overview

Torts > ... > Multiple Defendants > Concerted Action > Civil
Aiding & Abetting

Torts > ... > Concerted Action > Civil Conspiracy > General
Overview

HN18 Claims for civil conspiracy to commit a breach of
fiduciary duty are sometimes called aiding and abetting.
However, the basis of such a claim, regardless of how it
is captioned, is the idea that a third party who knowingly
participates in the breach of a fiduciary's duty becomes
liable to the beneficiaries of the trust relationship.

Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary Duty >
General Overview

Torts > ... > Concerted Action > Civil Conspiracy > General
Overview

HN19 A claim of civil conspiracy to commit a breach of
fiduciary duty involves vicarious liability. It holds a third
party, not a fiduciary, responsible for a violation of
fiduciary duty. Therefore, it does not apply to defendants
that owe a direct fiduciary duty.

Civil Procedure > Remedies > Equitable Accountings >
General Overview

HN20 An accounting is an equitable remedy that
consists of the adjustment of accounts between parties

and a rendering of a judgment for the amount
ascertained to be due to either as a result.

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > General Overview

Business & Corporate Law > Limited Partnerships >
General Overview

Business & Corporate Law > Limited Partnerships >
Management Duties & Liabilities

HN21 See Del. Code Ann. tit. 6, § 17-1001.

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > General Overview

Business & Corporate Law > Limited Partnerships >
General Overview

Governments > Courts > Judicial Precedent

HN22 The determination of whether a claimis derivative
ordirectin nature is substantially the same for corporate
cases as itis for limited partnership cases. Accordingly,
in deciding such issues, a Delaware court relies on
corporate as well as partnership case law for its
determination of a lawsuit's nature.

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > General Overview

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > Direct Actions

Business & Corporate Law > ... > Shareholders >
Shareholder Duties & Liabilities > General Overview

Civil Procedure > Pleading & Practice > Pleadings > Rule
Application & Interpretation

Civil Procedure > ... > Class Actions > Derivative Actions >
General Overview

HN23 The determination of whether a claim is direct or
derivative turns solely on the following questions: (i)
who suffered the alleged harm (the corporation or the
suing stockholders, individually); and (ii) who would
receive the benefit of any recovery or other remedy (the
corporation or the stockholders, individually). The duty
of the court is to look at the nature of the wrong alleged,
not merely at the form of words used in the complaint.
Instead the court must look to all the facts of the
complaint and determine for itself whether a direct claim
exists.

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > General Overview
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Business & Corporate Law > ... > Management Duties &
Liabilities > Causes of Action > General Overview

Business & Corporate Law > ... > Management Duties &
Liabilities > Fiduciary Duties > Duty of Care

Business & Corporate Law > ... > Management Duties &
Liabilities > Fiduciary Duties > Duty of Disclosure

Business & Corporate Law > Limited Partnerships >
General Overview

Contracts Law > Contract Interpretation > Fiduciary
Responsibilities

Governments > Fiduciaries

Torts > ... > Fraud & Misrepresentation > Nondisclosure >
General Overview

HN24 In order to show a direct injury under Tooley, an
investor must demonstrate that the duty breached was
owed to him or her and that he or she can prevail
without showing an injury to the corporation or limited
partnership. Generally, nondisclosure claims are direct
claims.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > General Overview

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > Direct Actions

Civil Procedure > ... > Class Actions > Derivative Actions >
General Overview

HN25 A claim of mismanagement represents a direct
wrong to the corporation that is indirectly experienced
by all shareholders. Any devaluation of stock is shared
collectively by all the shareholders, rather than
independently by the plaintiff or any other individual
shareholder. Thus, the wrong alleged is entirely
derivative in nature.

Business & Corporate Law > ... > Shareholder Actions >
Actions Against Corporations > General Overview

Civil Procedure > ... > Pleadings > Heightened Pleading
Requirements > General Overview

HN26 If a party brings derivative claims without first
making demand, and demand is not excused, those
claims must be dismissed.

Business & Corporate Law > Limited Partnerships >
General Overview

Business & Corporate Compliance > ... > Business &
Corporate Law > Limited Partnerships > Formation

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN27 As a matter of law, by accepting the position of
general partner, a corporation consents to be subjected
to a Delaware court's jurisdiction if the limited
partnership has chosen to incorporate under Delaware
law.

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

Civil Procedure > Appeals > Standards of Review > General
Overview

Civil Procedure > Appeals > Standards of Review > Abuse
of Discretion

HN28 Where the well-pleaded allegations in complaints
are not rebutted by affidavit, a court will, for the purposes
of a Del. Ch. Ct. R. Rule 12(b)(2) motion, assume the
truthfulness of those allegations. A trial court is vested
with broad discretion in shaping the procedure by which
a motion under Rule 12(b)(2) is decided.

Civil Procedure > ... > Jurisdiction > Jurisdictional
Sources > General Overview

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > General Overview

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > Constitutional Limits

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

Constitutional Law > ... > Fundamental Rights > Procedural
Due Process > Scope of Protection

Evidence > Burdens of Proof > General Overview

HN29 When a defendant moves to dismiss for lack of
personal jurisdiction, the plaintiff bears the burden of
showing a basis for the court's exercise of jurisdiction
over the nonresident defendant. In determining whether
it has personal jurisdiction over a nonresident defendant,
the court will generally engage in a two-step analysis.
First, was service of process on the nonresident
authorized by statute? Second, does the exercise of
jurisdiction, in the context presented, comport with due
process?
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Civil Procedure > ... > Jurisdiction > Jurisdictional
Sources > Statutory Sources

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

Evidence > Burdens of Proof > General Overview
HN30 On a Del. Ch. Ct. R. 12(b)(2) motion, the burden

is on the plaintiff to make a specific showing that the
court has jurisdiction under a long-arm statute.

Civil Procedure > ... > Jurisdiction > Jurisdictional
Sources > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN31 See Del. Code Ann. tit. 10, § 3104.

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > Constitutional Limits

HN32 Del. Code Ann. tit. 10, § 3104 has been broadly
construed to confer jurisdiction to the maximum extent
possible under the due process clause.

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > Challenges

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

Civil Procedure > Appeals > Standards of Review > General
Overview

HN33 When in personam jurisdiction is challenged on a
motion to dismiss, the record is construed most strongly
against the moving party.

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > Constitutional Limits

Constitutional Law > ... > Fundamental Rights > Procedural
Due Process > Scope of Protection

HN34 The focus of a minimum contacts inquiry is
whether a nonresident defendant engaged in sufficient
minimum contacts with the State of Delaware to require
it to defend itself in the courts of Delaware consistent
with the traditional notions of fair play and justice. In
order to establish jurisdiction over a nonresident
defendant, the nonresident defendant's contacts with

the forum must rise to such a level that it should
reasonably anticipate being required to defend itself in
Delaware's courts. The minimum contacts necessary to
establish jurisdiction must relate to some act by which
the defendant has deliberately created obligations
between itself and the forum. Consequently, the
defendant's activities are shielded by the benefits and
protection of the forum's laws and it is not unreasonable
to require it to submit to the forum's jurisdiction.

Business & Corporate Law > ... > Directors & Officers >
Management Duties & Liabilities > General Overview

Business & Corporate Law > Limited Partnerships >
General Overview

Business & Corporate Law > Limited Partnerships >
Management Duties & Liabilities

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > Constitutional Limits

Constitutional Law > ... > Fundamental Rights > Procedural
Due Process > Scope of Protection

HN35 In determining whether a business entity has
sufficient minimal contacts with Delaware, case law
recognizes the important state interest that Delaware
has in regulating entities created under its laws, and
that interest can only be served by exercising jurisdiction
over those who manage a Delaware entity. When a
person manages a Delaware entity and receives
substantial benefit from doing so, he should reasonably
expect to be held responsible for his wrongful acts
relating to the Delaware entity in Delaware.
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Judges: LAMB, Vice Chancellor.

Opinion by: LAMB

Opinion

MEMORANDUM OPINION
LAMB, Vice Chancellor.

[*2] In a recent opinion in these two related cases on
the defendants' motion to dismiss under Court of
Chancery Rule 12(b)(6), the court addressed the
defendants' statute of limitations argument and
concluded that any claims arising before November 11,
2000, the date upon which the parties entered into an
agreement tolling the statute of limitations, were barred.
" Because it was unclear which, if any, claims for relief
set out in the complaints arise after that date, the court
requested additional submissions from the parties.

[*3] In this opinion, the court now addresses the issues
raised in the additional submissions as well as the
remaining issues raised by the defendants' motion to
dismiss. Included among the latter are: (i) whether any
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surviving claims are derivative, rather than direct claims
as to which demand was neither made nor excused;
and (ii) whether the court can exercise personal
jurisdiction over several defendants (the "DCIP
Defendants") who served as agents, or employees of
agents, of the partnerships.

In the earlier opinion, the court noted that some of the
factual allegations in the complaints occurred after
November 11, 2000 and that, therefore, viable claims
based on these factual allegations are not time-barred.
2 1*5] The Plaintiffs' Response Brief 2 identified five
other factual allegations in the complaints (all involving
allegedly material misrepresentations or
non-disclosures) which, they contend, support viable
claims for relief. These are: (i) the Managers' failure in
the December 2000 semi-annual reports (dated on or
about February 28, 2001) to inform the defendants that
hedging was desirable, but the Funds could not afford
to do so; (ii) the allegedly misleading statement [*4] in
the December 31, 2000 report to the unitholders that
the Managers remained "comfortable with the broad
diversification achieved by the Funds' portfolio of public
securities and private investments. . . .;" (iii) the
defendants' failure to inform the unitholders of the Funds'
"liquidity issues," "steps that the management could
take to improve liquidity," and "alternatives to raise
additional liquidity," although these themes were the
focus of the Management Committee meetings of
October 3, 2000, March 23, 2001, and September 6,
2001; (iv) the defendants' failure to inform the
unitholders that, in June of 2001, AmSouth Bank
withdrew from the credit syndicates for the Funds,
thereby leaving Bank of America as the only lender for

1 The facts alleged in the complaints are recited in detail in the earlier opinion. Albert v. Alex. Brown Mgmt. Servs., 2005 Del.

Ch. LEXIS 100, at *43-58 (Del. Ch. June 29, 2005). Reference is made to that opinion for a complete recitation of the facts and
for the definition of terms used herein. However, to avoid confusion, the court refers in this opinion to Alex. Brown Management
Services, Inc. as "AB Management." Unless otherwise noted, the facts recited in this opinion are taken from the well-pleaded

allegations of the complaints.

2 The factual allegations specifically discussed in the earlier opinion are as follows: First, the Managers failed to provide
financial statements and reports as they are required to under the Partnership Agreements and Delaware law. Second, the
Managers wrongfully allowed certain withdrawals from the Funds, thereby causing or exacerbating a liquidity crisis. Specifically,
the Fund Il Complaint alleges that three withdrawals from Fund Il occurred after November 11, 2000. These allegedly occurred
on January 17, 2001, October 25, 2001, and December 31, 2001 (the "Fund Il 2001 Withdrawals"). Additionally, the Fund |
Complaint alleges approximately $ 8.0 million in withdrawals occurred in December of 2000 from Fund I (the "Fund | December
2000 Withdrawals"). Third, the Managers failed to provide active and competent management of the Funds. Alex. Brown, 2005

Del. Ch. LEXIS 100, at *78-*79.

3 The Plaintiffs' Response Brief is titled "Plaintiffs' Brief In Response To The Court's Memorandum Opinion And Order Of June
29, 2005" and was filed on July 15, 2005.
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the Funds; and (v) the defendants’ failure to inform the
unitholders of the Funds violation of their credit
arrangements with their lenders, including their eventual
defaults, on June 5, 2002 (for the Fund | loan), and June
28 and September 30, 2002 (for the Fund Il loan).

All five of these factual allegations are found in the
complaints. Furthermore, they allegedly occurred after
November 11, 2000. Therefore, claims based on these
allegations are timely. However, a threshold question is
whether the information that the plaintiffs allege should
have been disclosed, or was disclosed but was allegedly
false and misleading, is material. If this information is
not material as a matter of law, the allegations will not
support claims that the Managers violated their
disclosure duties. whether, under the facts alleged in
the complaints, these disclosure (or non-disclosure)
allegations support a reasonable inference of materiality.
If they do not, these factual allegations cannot support a
claim for relief.

HN1 The determination of materiality is a mixed question
of fact and law that generally cannot be resolved on the
pleadings. * Therefore, the court cannot (and does not)
make any final findings on the [*6] materiality of these
alleged disclosure allegations. However, on a Rule
12(b)(6) motion, the court must determine

HN2 An omitted fact is material if "under all the
circumstances, the omitted fact would have assumed
actual significance in the deliberations of the reasonable
shareholder. Put another way, there must be a
substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor
as having significantly altered the total mix' of
information made available." °

The first alleged non-disclosure is that the Managers'
failed in the December 2000 semi-annual reports [*7] to
inform the unitholders that hedging was desirable, but
the Funds could not afford to do so. This allegation of
non-disclosure, viewed in the context of the allegations
contained in the complaints, supports a reasonable
inference that this information is material. According to
the complaints, the defendants marketed the Funds as
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being actively managed by experienced, professional
managers. Viewed in this context, a unitholder would
likely find it important to know that the Managers could
not manage the Funds in what they believed to be the
Funds'best interests, because they were facing liquidity
problems and could not afford to purchase collars.

The second alleged non-disclosure is that the
defendants failed to inform the unitholders of the Funds'
"liquidity issues," "steps that the management could
take to improve liquidity," and "alternatives to raise
additional liquidity." As alleged in the complaints, the
real cause of the Funds' losses was the lack of liquidity.
The lack of liquidity allegedly prevented the Managers
from properly hedging the Funds as they (allegedly)
thought was best for the Funds. Viewed in that context,
a reasonable investor would likely find it important [*8]
to know such information.

The third alleged non-disclosure is that the defendants
failed to inform the unitholders that, in June of 2001,
AmSouth Bank withdrew from the credit syndicates for
the Funds, thereby leaving Bank of America as the only
lender for the Funds. Under the facts alleged, the court
cannot reasonably infer that this information is material.
The complaints allege that the unitholders understood
from the very beginning that the Funds would have to
borrow money. This is because the contributed
securities were illiquid and the Funds needed cash to
purchase collars. Given that fact, it is unlikely that a
reasonable investor would find it important to know that
the Funds were borrowing from one lender as opposed
to multiple lenders. In fact, such information would likely
only confuse an investor by giving him more information
than is necessary to understand the Funds. Therefore,
the plaintiffs cannot bring any claims based on this
factual allegation.

The fourth alleged non-disclosure is that the defendants
failed to inform the unitholders of the Funds' violations
of the credit arrangements with their lenders, including
the eventual defaults, on June 5, 2002 (for the [*9] Fund
I loan), and June 28 and September 30, 2002 (for the
Fund Il loan). This allegation supports a reasonable
inference of materiality. As opposed to the information

4

O'Malley v. Boris, 742 A.2d 845, 850 (Del. 1999)

5

Rosenblatt v. Getty Oil Co., 493 A.2d 929, 944 (Del. 1983) (quoting TSC Indus. v. Northway, Inc., 426 U.S. 438, 449,48 L. Ed.

2d 757,96 S. Ct. 2126 (1976)).
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about a bank withdrawing from the credit syndicate, the
fact that the Funds were in default on their loans directly
speaks to the financial condition of the Funds. A
reasonable investor would want to know this information.

Finally, the plaintiffs allege that the claim in the
December 31, 2000 report that the Managers remained
"comfortable with the broad diversification achieved by
the Funds' portfolio of public securities and private
investments” was materially false and misleading. This
allegation does not support a reasonable inference that
this information is material. It is simply a statement of
the Managers' opinion. Furthermore, there is no
allegation in the complaints that this statement of opinion
was not honestly held, i.e. false. Therefore, the plaintiffs
cannot bring any claims based on this factual allegation.

The Non-Disclosure Allegations © relate to failures to
disclose allegedly material information. HN3 There is
not, of course, any general duty to disclose information.
To bring a non-disclosure claim, [*10] a party must
allege either a fiduciary duty or a contractual duty to
disclose. The plaintiffs have attempted to allege both.
Therefore, the court will address the Non-Disclosure
Allegations in the- context of the plaintiffs' claims for
breach of fiduciary duty and breach of contract.

The allegations set out in the two complaints are nearly
identical and the complaints are both set out in eleven
counts: breach of fiduciary duty (Count 1); aiding and
abetting a breach of fiduciary duty (Count 2); common
law fraud (Count 3); aiding and abetting common law
fraud (Count 4); breach of contract against AB
Management (with respect to Fund I) and breach of
contract against DCIP (with respect to Fund II) (Count
5); breach of the covenant of good faith and fair dealing
against AB Management (with respect to Fund 1) and
breach of the covenant of good faith and fair dealing
against [*11] DCIP (with respect to Fund Il) (Count 6);
gross negligence (Count 7); unjust enrichment against
all defendants (Count 8); conspiracy liability (Count 9);
an accounting (Count 10); and agency liability against
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Deutsche Bank and DBSI (Count 11). The court first
addresses each of the substantive claims (Counts 1, 3,
5-8, & 10). The court then considers the vicarious
liability claims (Counts 2, 4, 9, & 11).

A. Breach Of Fiduciary Duty (Count 1)

1. Failure To Provide Financial Statements

The complaints allege that the Managers failed to
provide the unitholders with the 2001 audited financial
statements until 2003, and failed to provide any investor
reports or audited financial statements for 2002. The
plaintiffs argue that this amounted to a breach of the
Managers' fiduciary duties.

HN4 There is not, of course, a general fiduciary duty to
provide financial statements. Instead, under the
Partnership Agreements, the Managers had a
contractual duty to provide the unitholders with such
reports. 7’ The plaintiffs have not articulated why the
violation of this contractual right amounted to a breach
of fiduciary duty. & Thus, this factual allegation does not
state a claim for breach [*12] of fiduciary duty.

2. Withdrawal Allegations

The plaintiffs argue that the Managers wrongfully
allowed the Fund | December 2000 Withdrawals and
the Fund Il 2001 Withdrawals. The plaintiffs contend
that the defendants violated their fiduciary duties "by
failing to ensure that the Funds had sufficient financial
resources' to accomplish their investment objectives,’
and failed to ensure that the Managers were providing
professional and active supervision, oversight and
management of the Funds." °

[*13] From these factual allegations, the court cannot
reasonably infer a breach of the fiduciary duty of loyalty.
The complaints do not allege that the Managers
benefited personally in any way by allowing the
withdrawals. In fact, the amount of fees that the
Managers received were based on the amount of money
the Funds had under management. Therefore, if

6 Collectively, the court refers to the three remaining factual allegations of non-disclosure as the "Non-Disclosure Allegations."

7 Partnership Agreements § 11.2.

8 |n the Plaintiffs' Response Brief, the plaintiffs argue that the Managers failed to make material disclosures, when they had
afiduciary obligation to do so. They further outline specific factual allegations, the Non-Disclosure Allegations, they contend are
material and should have been disclosed. The Non-Disclosure Allegations are discussed below.

® Pls.'s Resp.Br.at7.
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anything, the Managers had an incentive not to allow
redemptions.

Likewise, the plaintiffs’ allegations relating to the Fund |
December 2000 Withdrawals and the Fund [l 2001
Withdrawals do not rise to the level of a breach of the
duty of care. HN5 Director liability for breaching the duty
of care "is predicated upon concepts of gross
negligence." '° A court faced with an allegation of lack of
due care should look for evidence of whether a board
has acted in a deliberate and knowledgeable way in
identifying and exploring alternatives. !

[*14] Gross negligence has a stringent meaning under
Delaware corporate (and partnership) law, one "which
involves a devil-may-care attitude or indifference to
duty amounting to recklessness." '? [15] "In the duty of
care context with respect to corporate fiduciaries, gross
negligence has been defined as a reckless indifference
to or a deliberate disregard of the whole body of
stockholders or actions which are without the bounds of
reason." '3 In order to prevail on a claim of gross
negligence, a plaintiff must plead and prove that the
defendant was "recklessly uninformed" or acted "outside
the bounds of reason.”" '

The plaintiffs argue that the Fund | December 2000
Withdrawals and the Fund 1l 2001 Withdrawals were
actionably wrongful. Yet, the plaintiffs specifically allege
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in the complaints that the Partnership Agreements gave
limited partners, in defined circumstances, the right to
redeem. While the agreements also gave the Managers
the power to delay or deny redemption requests "in
[their] [*16] sole discretion," '° it is difficult to read that
discretionary power as imposing a positive duty to
exercise that power to prevent or delay a withdrawal in
order "to ensure that the Funds had sufficient financial
resources' to accomplish their investment objectives."
Thus, while the redemptions may have exacerbated the
Funds' liquidity crunch, this is not enough to say that the
Managers' failure to delay or deny those redemptions
can give rise to a duty of care claim.

Therefore, the factual allegation that the Managers
wrongfully allowed the Fund | December 2000
Withdrawals and the Fund Il 2001 Withdrawals does
not give rise to a claim for breach of fiduciary duty.

3. Active And Competent Management And Disclosure
Allegations

First, the complaints allege that the Managers lacked
the experience and expertise to manage the Funds.
Second, the complaints allege that the Managers
devoted inadequate time and attention to managing the
Funds. The complaints also [*17] allege that the
Managers failed to disclose material information, and
made misleading disclosures.

10

Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984); accord Citron v. Fairchild Camera & Instrument Corp., 569 A.2d 53, 66 (Del.

1989).

11

Citron, 569 A.2d at 66

12

William T. Allen, Jack B. Jacobs and Leo E. Strine, Jr., Function over Form: A Reassessment of Standards of Review in
Delaware Corporation Law, 56 BUS. LAW. 1287, 1300 (2001);accord Tomczak v. Morton Thiokol, Inc., 1990 Del. Ch. LEXIS 47,
at *35 (Del. Ch. Apr. 5, 1990) ("In the corporate context, gross negligence means reckless indifference to or a deliberate
disregard of the whole body of stockholders' or actions which are without the bounds of reason.™) (citations omitted).

13

In re Walt Disney Co. Derivative Litig., 2005 Del. Ch. LEXIS 113, at *162, A.2d. , (Del. Ch. Aug. 9, 2005) (internal citations

and quotations omitted).

14

Cincinnati Bell Cellular Sys. Co. v. Ameritech Mobile Phone Serv. of Cincinnati, Inc., 1996 Del. Ch. LEXIS 116, at *42 (Del. Ch.
Sept. 3, 1996) (citations omitted), aff'd, 692 A.2d 411 (Del. 1997) (TABLE); see also Solash v. Telex Corp., 1988 Del. Ch. LEXIS
7, at *24-*25 (Del. Ch. Jan. 19, 1988) (stating that the standard for gross negligence is a high one, requiring proof of "reckless
indifference"” or "gross abuse of discretion") (citations omitted).

15 Fund | Compl. P82; Fund Il Compl. P94.
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The claim that the Managers lacked the experience and
expertise to manage the Funds is completely without
merit. The defendants disclosed the qualifications of the
Funds' Management Committee in the Private
Placement Memoranda (the "PPMs") that the
defendants gave to all of the unitholders. The
"Management" sections of the PPMs disclosed the
names, ftitles, affiliations, ages, educations, and
experience of the Management Committee members,
DCIP's principals, and DCIP's degree of experience
with exchange funds. '® The unitholders received this
information before they ever made their investment in
the Funds. They, therefore, implicitly agreed that the
Managers were sufficiently qualified to manage the
Funds.

However, the plaintiffs’ other claim, that the Managers
devoted inadequate time and attention to managing the
Funds and committed disclosure violations, [*18] is
more substantial. The complaints allege that the
Managers made false and misleading statements to the
unitholders, and failed to disclose material information.
While many of the alleged misstatements took place
before November 11, 2000, some (specifically, the
Non-Disclosure Allegations) took place after this date.

The complaints allege that the Managers met only
sporadically, less than once a year since the inception
of the Funds. During this time, the Funds were facing
difficult challenges. The Managers originally set up the
Funds with collars, attempting to limit the upside and
downside potential of the Funds. '” The appreciation of
certain contributed securities (especially Yahoo!) was
causing the Funds to blow through the collars. The
Managers then made the decision to remove the collars
on the Funds, a decision that had beneficial effects in
the short-term, but over the long-term, when the
defendants failed to reinstate the collars, resulted in
sharp losses.

[*19] Viewed in the light most favorable to the plaintiffs,
these alleged facts do (just barely) raise a duty of care
claim. HN6 Whether the Managers exercised the
requisite amount of due care in managing the Funds is,
of course, a fact sensitive inquiry. In certain
circumstances, meeting once a year to manage an
investment vehicle would be sufficient. This would be
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the case when the investment is relatively
straight-forward, or where the complexity of the
investment lies in its original design. In fact, a typical
exchange fund could require less active management
than other types of investments. These funds are often
designed to avoid tax liability and to provide
diversification, not to generate spectacular returns.
Therefore, under normal circumstances, a properly
hedged and diversified exchange fund might need less
active management than, say, a typical mutual fund.

The facts alleged in the complaints, however, paint a
picture of the Funds being faced with exceptional
challenges, first by the sharply rising value of the
securities that made up the Funds, and second by the
rapid fall in value of those same securities. The response
of the Managers was, allegedly, almost non-existent,
[*20] meeting less than once a year.

Furthermore, the complaints allege that the Managers
failed to disclose the challenges facing the Funds and
the meager steps they were taking to meet those
challenges. These alleged disclosure violations were
potentially material because, had the plaintiffs known
the truth, they could have asked for withdrawals, or
brought suit before the value of the Funds plummeted.

Itis quite possible that the Managers acted appropriately
in both the amount of time they spent managing the
Funds and the disclosures they made. However, the
complaints paint a picture of the Managers taking almost
no action over the course of several years to protect the
unitholders' investments, while the value of the Funds
first skyrocketed and later plummeted. Under the
circumstances, the plaintiffs should at least be allowed
discovery to find out if, as the complaints imply, the
Managers received millions of dollars in fees for doing
almost nothing.

Therefore, for all of the above reasons, the court holds
that the plaintiffs have plead sufficient facts to give rise
to a duty of care claim.

B. Breach Of Contract And The Implied Covenant Of
Good Faith And Fair Dealing [*21] (Counts 5 & 6)

HN?7 In order to survive a motion to dismiss for failure to
state a breach of contract claim, a plaintiff must

16 See Fund | PPM at 27-29; Fund Il PPM at 29-31.

17 "Collaring" is financial jargon for purchasing offsetting calls and puts on a security to limit upside and downside exposure.
At the inception of the Funds, the Managers attempted to limit upside and downside exposure to roughly 10%. Alex. Brown

2005 Del. Ch. LEXIS 100, at *9.
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demonstrate: (i) the existence of the contract, (ii) a
breach of an obligation imposed by that contract, and
(i) resultant damages to the plaintiff. 18

1. Failure To Provide Financial Statements Allegations
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obligation that the Managers have violated and this
claim must be dismissed. %'

3. Active And Competent Management And Disclosure
Allegations

The complaints allege that the Managers had a
contractual duty under the Partnership Agreements to
provide semi-annual unaudited financial statements
reporting on the financial condition of the Funds, and an
annual audited report. The complaint further alleges
that the Managers did not provide the unitholders with
these reports for 2002 and did not provide the 2001
audited financial statements until 2003. Further, the
court reasonably infers from the facts alleged in the
complaints that the plaintiffs were harmed by either not
being able to ask for a redemption, or not being able to
[*22] sue forrescission or a like remedy. Therefore, the
plaintiffs have satisfied the pleading requirements for a
breach of contract claim and this claim cannot be
dismissed.

2. Withdrawal Allegations

The plaintiffs argue that the Fund | December 2000
Withdrawals and the Fund Il 2001 Withdrawals
constituted a breach of contract. They argue that the
withdrawals caused, or made worse, the Funds' liquidity
crunch. However, the Partnership Agreements gave the
unitholders the right to withdraw their investments after
two years. '® As alleged in the complaints, the
unitholders' right to withdraw was limited by the power
of the Managers to delay or deny redemptions "in [their]
sole discretion." 2°

This contractual provision did not create a duty for the
Managers to individually assess the financial position of
the Funds and the effect that such a withdrawal would
have each time a unitholder requested a withdrawal.
Instead, [*23] it placed a restriction on the unitholders'
right to receive withdrawals. It gave the Managers the
power to limit withdrawals, in their sole discretion.
Therefore, the plaintiffs have notidentified a contractual

The plaintiffs allege that the defendants owed them a
contractual duty to provide active management and to
disclose all material information. The complaints allege
that the Managers made false and misleading
statements to the unitholders, failed to disclose material
information, and that the Managers met only
sporadically, less than once a year since the inception
of the Funds. :

As stated above, the [*24] Managers are alleged to
have owed the unitholders a contractual duty to provide
regular financial reports. Of course, HN8 concomitant
to the duty to provide information is the duty that such
information not be false or misleading. In other words,
the defendants had a contractual duty to provide the
information in good faith. The complaints allege that the
Managers failed to provide reports when they were
contractually obligated to do so, and that, when they did
provide the reports, they were false and misleading.
Specifically, the plaintiffs argue that the Managers failed
to disclose certain material information-the
Non-Disclosure Allegations and the withdrawals.

These allegations, if proven, are sufficient to support a
claim for breach of contract. Therefore, this claim
survives the motion to dismiss.

C. Fraud (Count 3)

The plaintiffs' third claim is for fraud. HN9 Common law
fraud in Delaware requires that: (1) the defendant made
a false representation, usually one of fact; (2) the
defendant had knowledge or belief that the
representation was false, or made the representation
with requisite indifference to the truth; (3) the defendant
had the intent to induce the plaintiff to [*25] act or refrain
from acting; (4) the plaintiff acted or did not act in
justifiable reliance on the representation; and (5) the

18

VLIW Tech., L.L.C. v. Hewlett-Packard Co., 840 A.2d 606, 61

2 (Del. 2003).

19 See Partnership Agreements PP6.3.
20 Fyund | Compl. P82, Fund Il Compl. P94.

21

In the Plaintiffs' Response Brief, the plaintiffs implicitly admit that the Managers had the authority to allow the withdrawals.

Instead of arguing this point, the plaintiffs argue that the Managers had a contractual obligation to report the withdrawals.
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plaintiff suffered damages as a result of such reliance.
22 |n addition to overt representations, where there is a
fiduciary relationship, fraud may also occur through
deliberate concealment of material facts, or by silence
in the face of a duty to speak. 2> HN10 Fraud claims are
subject to the heightened pleading standards of Rule
9(b). This means that the pleading must identify the
"time, place and contents of the false representations,
the facts misrepresented, as well as the identity of the
person making the misrepresentation and what he
obtained thereby." 2*

The plaintiffs argue that the defendants committed fraud
by failing [*26] to disclose material information which
they had a contractual and fiduciary duty to disclose,
specifically the Non-Disclosure Allegations. Obviously,
this claim (resting principally on alleged omissions) is
merely a rehash of Count 1 s claim of breach of fiduciary
duty and Count 5's claim for breach of contract. It does
not independently support a claim for relief. Moreover,
the plaintiffs fail to plead with particularity what the
defendants obtained through their alleged fraud. The
plaintiffs plead generally that the Managers received
management fees based on the amount of money that
the Funds had under management, thereby giving them
an incentive to keep money in the Funds. But the
plaintiffs' arguments on this score are inherently
contradictory. While they argue that the defendants had
an incentive to keep money in the Funds to earn great
management fees, they also argue that the Managers
wrongfully allowed withdrawals, thereby reducing the
amount of money they had under management. Are the
withdrawals also part of the alleged fraud?

For the above reasons, the plaintiffs have failed to
adequately state a claim for fraud. Therefore, Count 3
will be dismissed without prejudice to [*27] the claims
asserted in Count 1 or Count 5.

D. Gross Negligence (Count 7)
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The plaintiffs' fourth claim is for gross negligence. Both
of the Funds' Partnership Agreements contain an
exculpatory provision, limiting the liability of the
Managers for losses the unitholders incurred with
respect to the Funds. Except for misrepresentation or
breach of the Partnership Agreements, the General
Partners of the Funds (AB Management for Fund | and
DCIP for Fund Il), and those who perform service on
their behalf, are not liable to the unitholders, unless their
conduct constituted "gross negligence or intentional
misconduct.” 2° As such, the unitholders are forced to
argue that the Managers' alleged misconduct amounted
to gross negligence.

First, as discussed above, the allegations of the Fund |
December 2000 Withdrawals and the Fund 1l 2001
Withdrawals do not state a claim for gross negligence.
Second, also as stated above, claims for breach of the
duty of care are predicated [*28] on concepts of gross
negligence. The court has already found that the
plaintiffs' claim for breach of the duty of care survive the
motion to dismiss. Therefore, this claim survives as
well.

E. Unjust Enrichment (Count 8)

The plaintiffs, in the alternative, plead both a claim for
breach of contract and a claim for unjust enrichment.
HN11 In some circumstances, alternative pleading
allows a party to seek recovery under theories of
contract or quasi-contract. This is generally so, however,
only when there is doubt surrounding the enforceability
or the existence of the contract. Courts generally dismiss
claims for quantum meruit on the pleadings when it is
clear from the face of the complaint that there exists an
express contract that controls. 2 It is undisputed that a
written contract existed between the unitholders and
the defendants. The Partnership Agreements for the
Funds spelled out the relationship between the parties,

22

Stephenson v. Capano Dev., Inc., 462 A.2d 1069, 1074 (Del. 1983).

2 d.

24

York Linings v. Roach, 1999 Del. Ch. LEXIS 160, at *25 (Del. Ch. July 28, 1999). (internal quotations and citations omitted).

25  Partnership Agreements § 3.5.

26

Rossdeutscher v. Viacom, Inc., 768 A.2d 8, 24 (Del. 2001) (applying New York law); /D Biomedical Corp. v. TM Tech., Inc., 1995
Del Ch. LEXIS 34, *39, 1995 WL 130743, at *15 (Del. Ch. Mar. 16, 1995) (applying Delaware law).
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and the plaintiffs specifically brought claims based on
these contracts.

[*29] Notwithstanding the existence of these contractual
relationships, the plaintiffs make the bald claim that the
Managers were unjustly enriched at the unitholders
expense. This is insufficient to state a claim for unjust
enrichment, when the existence of a contractual
relationship is not controverted. Thus, this claim must
be dismissed.

F. Agency Liability (Count 11)

The plaintiffs also bring claims against Deustche Bank
and DBSI (as controlling persons of AB Management)
based on agency liability. HN12 A parent corporation
can be held liable for the acts of its subsidiary under
either of two theories of agency liability. The first is
where "piercing the corporate veil" is appropriate. While
many factors are considered in deciding whether to
pierce the corporate veil, "the concept of complete
domination by the parent is decisive." %’

Second, while one corporation whose shares are owned
by a second corporation [*30] does not, by that fact
alone, become the agent of the second company, a
corporation-completely independent of a second
corporation-may assume the role of the second
corporation's agentin the course of one or more specific
transactions. This restricted agency relationship may
develop whether the two separate corporations are
parent and subsidiary or are completely unrelated
outside the limited agency setting. Under this second
theory, total domination or general alter ego criteria
need not be proven. 28

With respect to DBSI, the plaintiffs argue that AB
Management was dominated and controlled by DBSI.

In essence, the plaintiffs ask the court to disregard AB
Management's corporate form 2° and impose liability on
DBSI. The complaints allege that: (i) DBSI and AB
Management operate out of the same Maryland office;
(i) AB Management, although incorporated, has no
functioning board of directors and [*31] no business
other than the management of the Funds; (iii)) AB
Management is run by its Management Committee,
which is comprised of employees and executives of
DBSI; (iv) DBSI provided margin accounts for the Funds;
and (v) DBSI served as the placement agent and
custodian for the Funds' accounts. 3°

HN13 "Persuading a Delaware Court to disregard the
corporate entity is a difficult task. The legal entity of a
corporation will not be disturbed until sufficient reason
appears." 3! Allegations (i), (iv) and (v) above, while
consistent with an obviously close relationship between
DBSI and its wholly owned subsidiary, do not alone or
together support any inference that would lead this
court to disregard the separate legal existence of AB
Management; nor does the allegation that AB
Management's business is run by DBSI employees.
However, the well pleaded factual [*32] allegation that
AB Management has "no functioning board of directors,"
when viewed most favorably to the plaintiffs in light of
the other facts alleged, if proven, could provide a basis
to conclude that the corporate form should be ignored.
The corporate veil may be pierced where a subsidiary is
in fact a mere instrumentality or alter ego of its parent. 32
The complaints allege that AB Management does not
have board meetings or follow other corporate
formalities. Instead, employees of DBSI allegedly
perform the activities that, in a properly functioning
corporation, the board of directors would perform. If
these facts are true and the other relationships are
shown to exist, an adequate basis for piercing the
corporate veil could be established. Therefore, this
claim against DBSI cannot be dismissed.

27

Phoenix Canada Oil Co. v. Texaco, Inc., 842 F.2d 1466, 1477 (3d Cir. 1988).

28 |d. (citing RESTATEMENT (SECOND) OF AGENCY § 14M, cmt. (a) (1958)).

29  AB Management is a corporation, organized under the laws of Maryland.

30 Fund | Compl. PP44, 45, 247, 250, 332, 334; Fund Il Compl. PP54, 179, 253-259.

31

Mason v. Network of Wilmington, Inc., 2005 Del. Ch. LEXIS 99, at *9 (Del. Ch. July 1, 2005) (internal quotations omitted).

32

Mabon, Nugent & Co. v. Texas Amer. Energy Corp., 1990 Del. Ch. LEXIS 46, at *14-*15 (Del. Ch. Apr. 12, 1990); Phoenix

Canada Oil, 842 F.2d at 1477.
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[*33] The complaints make additional allegations as to

why AB Management is a mere agent of Deutsche
Bank. These are: (i) Deutsche Bank purchased Alex.
Brown, Inc. (the parent company of AB Management)
thereby acquiring 100% ownership of AB Management;
(i) Deutsche Bank changed the name of the Funds the
reflect the "Deutsche Bank" name; (i) when the liquidity
crisis became acute, the Management Committee
decided that it needed to alert officials at Deutsche
Bank; and (iv) in July of 2002, Deutsche Bank fired all
the members of the Management Committee. 33

First, these factual allegations do not give rise a
reasonable inference that Deutsche Bank dominated
and controlled AB Management and the Management
Committee. These factual allegations show little more
than Deutsche Bank owned the parent company of AB
Management and, indirectly, AB Management itself.
HN14 Ownership alone is not sufficient proof of
domination or control. 3* The complaints [*34] allege
that Deutsche Bank bought AB Management in June of
1999 and changed its name a few months later. The
complaints do not allege any action by Deutsche Bank
to influence or control the management of the Funds
until July of 2002, when it fired the majority of the
Management Committee. From these bare factual
allegations, the court simply cannot infer domination or
control.

Second, these factual allegations do not give rise a
reasonable inference that, in the managing and/or sale
of the Funds, AB Management and the Management
Committee were Deutsche Bank's agent. Under the
rubric of agency liability, there are two main
theories-actual authority and apparent authority.
Because the plaintiffs do not describe which theory of
liability they assert, the court [*35] addresses both.
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HN15 Actual authority is that authority which a principal
expressly or implicitly grants to an agent. 35 There is
simply no allegation in the complaints that Deutsche
Bank expressly gave either AB Management or the
Management Committee the authority to bind it as its
agent.

HN16 Apparent authority is that authority which, though
not actually granted, the principal knowingly or
negligently permits an agent to exercise, or which he
holds him out as possessing. %6 [*36] In order to hold a
defendant liable under apparent authority, a plaintiff
must show reliance on indicia of authority originated by
principal, and such reliance must have been reasonable.
37 The plaintiffs have not alleged any facts showing that
Deutsche Bank held out either AB Management or the
Management Committee as its agent; nor have the
plaintiffs alleged facts from which the court can
reasonably infer reliance.

For the above reasons, the plaintiffs have failed to plead
sufficient facts to support a claim for agency liability
against Deutsche Bank and Count 11 against Deutsche
Bank must be dismissed. However, the plaintiffs plead
sufficient facts to support a claim for liability against
DBSI. Therefore, Count 11 against DBSI will not be
dismissed.

G. Conspiracy, Aiding And Abetting Fraud, And Breach
Of Fiduciary Duty (Count 2, 4, & 9)

The plaintiffs allege that the defendants conspired to
commit fraud and to commit a breach of fiduciary duty.
HN17 The elements for civil conspiracy under Delaware
law are: (i) a confederation or combination of two or
more persons; (ii) an unlawful act done in furtherance of
the conspiracy; and (iii) damages resulting from the

33 Fund | Compl. PP153, 163, 239-240; Fund Il Compl. PP179, 253-259.

34

Aronson, 473 A.2d at 815; see also In re W. Nat'| S’holders Litig., 2000 Del. Ch. LEXIS 82, (Del. Ch. May 22, 2000) (holding that

a 46% shareholder does not control or dominate the board due to stock ownership alone).

35

Billops v. Magness Constr. Co., 391 A.2d 196, 197 (Del. 1978).

36

Henderson v. Chantry, 2002 Del. Ch. LEXIS 14, at *14 (Del. Ch. Feb. 5, 2002). 2002).

37

Billops, 391 A.2d at 198.
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action of the conspiracy parties. 38 While the plaintiffs
caption their claim as aiding and abetting breach of
fiduciary duty, the court treats it as a claim for civil
conspiracy. HN18 Claims for civil conspiracy are
sometimes called aiding and abetting. 3° However, the
basis of such a claim, regardless [*37] of how it is
captioned, is the idea that a third party who knowingly
participates in the breach of a fiduciary's duty becomes
liable to the beneficiaries of the trust relationship. “°

However captioned, HN19 civil conspiracy is vicarious
liability. *' It holds a third party, not a fiduciary,
responsible for a violation of fiduciary duty. 2 Therefore,
it does not apply to the defendants which owe the
unitholders a direct fiduciary duty. Instead, the plaintiffs
attempt to hold Deustche Bank and DBSI responsible
for the Managers' alleged breaches of fiduciary duty.
[*38]

The defendants argue that the plaintiffs have not
adequately alleged that Deustche Bank and DBSI had
knowledge of the alleged wrongful acts, the breach of
fiduciary duty and fraud. Where a complaint alleges
fraud or conspiracy to commit fraud, the Rules of this
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court call for a higher pleading standard, requiring the
circumstances constituting the fraud or conspiracy to
"be pled with particularity.” ** While Rule 9(b) provides
that "knowledge . . . may be averred generally,” where
pleading a claim of fraud or breach of fiduciary duty that
has at its core the charge that the defendant knew
something, there must, at least, be sufficient
well-pleaded facts [*39] from which it can reasonably be
inferred that this "something” was knowable and that
the defendant was in a position to know it. 44

Furthermore, Delaware law states the knowledge of an
agent acquired while acting within the scope of his or
her authority is imputed to the principal. *° [*40] With
respect to DBSI, the complaints allege repeatedly that
its employees, acting within the scope of their
employment, had knowledge of the underlying factual
allegations. Specifically, the complaints allege that the
Funds were run by the Management Committee, all the
members of which were employees of DBSI. 46 This
knowledge is thereby imputed to DBSI.

With respect to Deutsche Bank, the plaintiffs allege that
AB Management and the Management Committee are

38

AeroGlobal Capital Mgmt., LLC v. Cirrus Indus., 871 A.2d 428

.437 n.8 (Del. 2005); Nicolet, Inc. v. Nutt, 525 A.2d 146, 149-50

Del. 1987).

39

See Benihana of Tokyo, Inc. v. Benihana, Inc., 2005 Del. Ch.

LEXIS 19, at *26 (Del. Ch. Feb. 28, 2005).

40

Gilbert v. El Paso Co., 490 A.2d 1050, 1057 (Del. Ch. 1984), affd, 575 A.2d 1131 (Del. 1990).

41

See, e.g., Parfi Holding AB v. Mirror Image Internet, Inc., 794 A.2d 1211, 1238 (Del. Ch. 2001) ("Civil conspiracy thus provides
a mechanism to impute liability to those not a direct party to the underlying tort."), rev'd on other grounds, 817 A.2d 149 (Del.

2002).

42

Gilbert, 490 A.2d at 1057.

43

Atlantis Plastics Corp. v. Sammons, 558 A.2d 1062, 1066 (Del. Ch. 1989) (citing Rule 9(b), which states: "In all averments of

fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.").

44

IOTEX Communs., Inc. v. Defries, 1998 Del. Ch. LEXIS 236, at *12-*13 (Del. Ch. Dec. 21, 1998).

45

J.1. Kislak Mtg. Corp. v. William Matthews Bldr., Inc., 287 A.2d 686, 689 (Del. Super. 1972), affd, 303 A.2d 648 (Del. 1972).

46 Fund | Compl. PP45, 47-51, 247-251; Fund Il Compl. PP55, 57-61, 261-266.
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mere agents of Deutsche Bank. However, as discussed
above, the factual allegations in the complaints are
insufficient to infer that AB Management and the
Management Committee are the agents of Deutsche
Bank.

For the above reasons, the court holds that the plaintiffs
have not adequately pleaded facts that, if proven, would
support an inference that Deustche Bank had
knowledge of the alleged wrongful acts, the breach of
fiduciary duty and fraud. The plaintiffs have adequately
pleaded that DBSI had knowledge of the alleged
wrongful acts. Therefore, with respect to Deutsche
Bank, Counts 2, 4, and 9 must be dismissed. With
respect to DBSI, these counts will not be dismissed.

H. Accounting (Count 10)

The plaintiffs' tenth claim is for an accounting. HN20 An
accounting is an equitable remedy that consists of the
adjustment of accounts between parties and a rendering
of a judgment for the amount ascertained to be [*41]
due to either as a result. *’ As it is a remedy, should the
plaintiffs ultimately be successful on one or more of
their claims, the court will address their arguments for
granting an accounting.

V.

The defendants argue that several of the claims in the
complaints are derivative and that, since the plaintiffs
did not make demand upon the Funds, and demand
was not excused, these claims should be dismissed
pursuant to Rule 23.1. “8

[*42] The demand requirementin the limited partnership
context is codified in 6 Del. C. § 17-1001. That statute
states:

HN21 A limited partner or an assignee of a
partnership interest may bring an action in the
Court of Chancery in the right of a limited
partnership to recover a judgment in its favor if
general partners with authority to do so have
refused to bring the action or if an effort to cause
those general partners to bring the action is not
likely to succeed.

Likewise,HN22 the determination of whether a claim is
derivative or direct in nature is substantially the same
for corporate cases as it is for limited partnership cases.
4% Accordingly, throughout this decision, the court relies
on corporate as well as partnership case law for its
determination of this lawsuit's nature.

The Delaware Supreme Court's recent decision in
Tooley v. Donaldson, Lufkin & Jenrette, Inc. [*43]

revised the standard for determining whether a claim is
direct or derivative. Now, HN23 the determination
"turn[s] solely on the following questions: (i) who suffered
the alleged harm (the corporation or the suing
stockholders, individually); and (ii) who would receive
the benefit of any recovery or other remedy (the
corporation or the stockholders, individually)?" 5° "Under
Tooley, the duty of the court is to look at the nature of the
wrong alleged, not merely at the form of words used in
the complaint." 3" "Instead the court must look to all the

47

Jacobson v. Dryson Acceptance Corp., 2002 Del. Ch. LEXIS 4, at*12-*13 (Del. Ch. 2002).

48 The claims that the defendants contend are derivative are as follows: breach of fiduciary duty (Count 1), aiding and abetting
breach of fiduciary duty (Count 2), breach of contract (Count 5), breach of the covenant of good faith (Count 6), gross
negligence (Count 7), unjust enrichment (Count 8), accounting (Count 10), and agency liability (Count 11). As the court has
already dismissed the claim for unjust enrichment (Count 8) and agency liability as to Deutsche Bank (Count 11), and deferred
granting the equitable remedy of an accounting (Count 10), it will not discuss those claims here.

49

Litman v. Prudential-Bache Prop., Inc., 611 A.2d 12, 15 (Del. Ch. 1992).

50

845 A.2d 1031, 1033 (Del. 2004).

51

In re Syncor Int'| Corp. S'holders Litiq., 857 A.2d 994, 997 (Del. Ch. 2004).
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facts of the complaint and determine for itself whether a
direct claim exists." %2

As they are factually distinct, the court deals with the
claims separately. First, the court addresses the claims
for breach of contract [*44] and the breach of fiduciary
duty based on the Non-Disclosure Allegations. Second,
the court addresses the claims for gross negligence
and failing to provide active and competent
management, and the fiduciary duty claims based
thereon.

A. Breach Of Contract And The Non-Disclosure

Allegations

The claims for breach of contract and the claims for
breach of fiduciary duty based on the Non-Disclosure
Allegations are direct. First, the unitholders, not the
partnerships, suffered the alleged harm. HN24 In order
to show a direct injury under Tooley, a unitholder "must
demonstrate that the duty breached was owed to the
[unitholder] and that he or she can prevail without
showing an injury to the [partnership].” >3 The gravamen
of these claims is that the Managers failed to disclose
material information when they had a duty to disclose it
and made other misleading or fraudulent statements, in
violation of their contractual and fiduciary duties.
Generally, non-disclosure claims are direct claims. %
Moreover, the partnerships were not harmed by the
alleged disclosure violations. Any harm was to the
unitholders, who either lost their opportunity to request
a withdrawal from the Funds [*45] from the Managers,
or to bring suit to force the Managers to redeem their
interests.

Second, the unitholders would receive any recovery,
not the Funds. Under the second prong of Tooley, in

order to maintain a direct claim, stockholders must
show that they will receive the benefit of any remedy. %°
While the best remedy for a disclosure violation is to
force the partnership to disclose the information, due to
the passage of time since the alleged wrongdoing, that
remedy would likely be inadequate. In order to
compensate the unitholders for their alleged harm, the
court may find it appropriate to grant monetary
damages. Such damages would be awarded to the
unitholders, and not the partnerships.

[*46] For all of the above reasons, the court concludes
that the claims based on the Non-Disclosure Allegations
and the alleged breach of contract are direct claims
and, thus, demand was not required.

B. Gross Negligence And Failure To Provide Competent
And Active Management

The claims for gross negligence and failure to provide
competent and active management are clearly
derivative. First, as stated above, in order to show a
direct injury under Tooley, a unitholder "must
demonstrate that the duty breached was owed to the
[unitholder] and that he or she can prevail without
showing an injury to the [partnership]." °® The gravamen
ofthese claims is that the Managers devoted inadequate
time and effort to the management of the Funds, thereby
causing their large losses. Essentially, this a claim for
mismanagement, a paradigmatic derivative claim. 57
The Funds suffered any injury that resulted from the
Managers' alleged inattention. Any injury that the
unitholders suffered is derivative of the injury to the
Funds.

52

Dieterich v. Harrer, 857 A.2d 1017, 1027 (Del. Ch. 2004).

53

Tooley, 845 A.2d at 1039.

54

See, e.g., Dieterich, 857 A.2d at 1029 (characterizing non-disclosure claims as direct claims); Abajian v. Kennedy, 1992 Del.

Ch. LEXIS 6, at *10 (Del. Ch. Jan. 17, 1992) (same).

55

Tooley, 845 A.2d at 1033.

56

Tooley, 845 A.2d at 1039.

57
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[*47] Second, the Funds, not the unitholders, would
receive any recovery. Again, under the second prong of
Tooley, in order to maintain a direct claim, stockholders
must show that they will benefit from the remedy. *2 If
the court finds that the Managers violated their fiduciary
duties by failing to devote adequate time and effort to
managing the Funds, any recovery would go to the
party harmed, namely the Funds. Thus, these claims
are derivative claims.

HN26 If a party brings derivative claims without first
making demand, and demand is not excused, those

argue that this court lacks personal jurisdiction over
Crants and Devlin. &’

[*49] In support of their Rule 12(b)(2) motion, the DCIP
Defendants adduced affidavits of both Devlin and
Crants. The plaintiffs have not adduced any affidavits
rebutting the Devlin and Crants affidavits, nor have they
asked to take discovery. Instead, they have decided to
rely on the well-pleaded allegations in their complaint.
Moreover, since they have not been rebutted, the court
must take as true the facts contained in the Devlin and
Crants affidavits. However, HN28 where the
well-pleaded allegations in the complaints are not

claims must be dismissed. 5° [*48] In this case, the
plaintiffs have not alleged that they made demand on
the Fund, nor have they alleged why demand should be
excused. Accordingly, the derivative claim must be
dismissed. However, in the interest of justice, the court
dismisses these claims with leave to replead. ¢°

rebutted by affidavit, the court will, for the purposes of
this Rule 12(b)(2) motion, assume the truthfulness of
those allegations. 62

According to the [*50] Devlin and Crants affidavits,
DCIP is a Tennessee limited liability company, with its
principal place of business in Nashville, Tennessee.
VL Both Crants and Devlin are residents of Tennessee and
perform the vast majority of their duties from their office
in Nashville. Neither Crants nor Devlin recall ever
traveling to Delaware. None of the DCIP Defendants
solicit any business in Delaware or engage in any
regular conduct with Delaware.

The DCIP Defendants argue that, with respect to the
Fund | Complaint, this court lacks personal jurisdictions
over them. With respect to the Fund Il Complaint, they

See, e.g., Kramer v. W. Pac. Indus., Inc., 546 A.2d 348, 353 (Del. 1988) HN25 ("A claim of mismanagement . . . represents a
direct wrong to the corporation that is indirectly experienced by all shareholders. Any devaluation of stock is shared collectively
by all the shareholders, rather than independently by the plaintiff or any other individual shareholder. Thus, the wrong alleged

is entirely derivative in nature.").

58

Tooley, 845 A.2d at 1033.

59

Haber v. Bell, 465 A.2d 353, 357 (Del. Ch. 1983).

60 |n a letter to the court, the plaintiffs stated that AB Management sent letters to all the unitholders of the Funds (the
"Redemption Letters"), stating that the Managers would allow the unitholders to redeem their units and that the Managers are
pursuing the dissolution of the Partnerships. The plaintiffs argue that the Redemption Letters bolster their contention that their
claims are direct, not derivative. However, the complaints do not contain the information in the Redemption Letters and the
Redemption Letters are not referenced in the complaints. Therefore, these documents are not properly before the court on a

Rule 12(b)(6) motion.

61 DCIP is the General Partner of Fund II. As such, there is no dispute that the court has personal jurisdiction over DCIP viz.
Fund II. See RJ Assocs. v. Health Payors' Org. Ltd. P'ship., 1999. Del. Ch. LEXIS 161, at *12 (Del. Ch. July 16, 1999) (quoting
6 Del. C. § 17-109(a) and holding that, HN27 as a matter of law, by accepting the position of general partner, a corporation
consents to be subjected to a Delaware court's jurisdiction if the limited partnership has chosen to incorporate under Delaware

law).

62

See Hart Holding Co. v. Drexel Burnham Lambert, Inc., 593 A.2d 535, 539 (Del. Ch. 1991) (citing Marine Midland Bank, N.A.
v. Miller, 664 F.2d 899, 904 (2nd Cir. 1981)) (stating that a trial court is vested with broad discretion in shaping the procedure
by which a motion under Rule 12(b)(2) is resolved).
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HN29 When a defendant moves to dismiss for lack of
personal jurisdiction, the plaintiff bears the burden of
showing a basis for the court's exercise of jurisdiction
over the nonresident defendant. ®3 [*51] In determining
whether it has personal jurisdiction over a nonresident
defendant, the court will generally engage in a two-step
analysis. First, was service of process on the
nonresident authorized by statute? Second, does the
exercise of jurisdiction, in the context presented,
comport with due process?

A. The Long-Arm Statute

The plaintiffs argue that the court has personal
jurisdiction over the DCIP Defendants under 10 Del. C.
§ 3104, the Delaware long-arm statute. Section 3104(c)
provides, in relevant part: HN31 "As to a cause of action
brought by any person arising from any of the acts
enumerated in this section, a court may exercise
personal jurisdiction over any nonresident . . . who . . .
(1) Transacts any business or performs any character
of work or service in the State . . . [or] (4) Causes
tortious injury in the State or outside of the State by an
act or omission outside the State if the person regularly
does or solicits business, engages in any other
persistent course of conduct in the State or derives
substantial revenue from services, or things used or
consumed in the State. . . ." HN32 Section 3104 has
been broadly construed to confer jurisdiction to the
maximum extent possible under the due process clause.
85 Furthermore, HN33 when in personam jurisdiction
[*52] is challenged on a motion to dismiss, the record
is construed most strongly against the moving party. ¢

The complaints lay out detailed allegations of the
connections between the DCIP Defendants and the
Funds. The Funds were established as Delaware limited

partnerships and are governed by Delaware law. DCIP
is the Sub-Advisor of Fund | and the General Partner
and Sub-Advisor of Fund Il. Crants and Devlin are the
managing members and owners of DCIP. DCIP acts
principally through Crants and Devlin. The PPMs touted
the DCIP Defendants' experience and qualifications in
order to sell units in the Funds.

The PPMs also state that DCIP is responsible for the
day-to-day management of the Funds. DCIP, in the
persons of Crants and Devlin, attended every meeting
of the Management Committee (none of which took
place in Delaware). Also, DCIP, which acted through
Crants and Devlin, was primarily responsible for
choosing the securities [*53] included in the Funds.

In RJ Associates, Justice (then-Vice Chancellor) Jacobs
held that this court could exercise personal jurisdiction
over a limited partner in a Delaware limited partnership
under Section 3104(c)(1). Justice Jacobs held that the
following three contacts, taken together, were sufficient
to constitute "transacting business" under the Delaware
long-arm statute: (i) the limited partner participated in
the formation of the limited partnership, (ii) the limited
partnership indirectly participated in the limited
partnership's management by controlling' the general
partner, and (iii) the limited partner caused the
Partnership Agreement to be amended to alter the
method of distributions to the partners. ¢’

The operative facts of this case, as alleged in the
complaints, are similar to those in RJ Associates. First,
DCIP participated in the formation of the Funds. In fact,
DCIP was primarily responsible for selecting the initial

63

See Plummer & Co. Realtors v. Crisafi, 533 A.2d 1242, 1244 (Del. Super. 1987); see also Finkbiner v. Mullins, 532 A.2d 609,

617 (Del. Super. 1987) (stating that, HN30 on a Rule 12(b)(2) motion, "the burden is on the plaintiff to make a specific showing
that this Court has jurisdiction under a long-arm statute.") (citing Greenly v. Davis, 486 A.2d 669 (Del. 1984)).

64

LaNuova D & B, S.PA. v. Bowe Co., 513 A.2d 764, 768 (Del. 1986).

8 Id.

66

RJ Assocs., 1999 Del. Ch. LEXIS 161, at *13.

67

RJ Assocs., 1999 Del. Ch. LEXIS 161, at *18.




2005 Del. Ch

[*54] securities accepted by the Funds. %8 Second,
DCIP not only participated in the management of the
Funds, DCIP was primarily responsible for the
management of the Funds. The PPMs state that "the
Sub-Advisor will provide day-to-day management and
administration of the Fund and investment advisory
services, including, among other matters, the screening
of contributed securities, advice regarding the selection
of the illiquid Assets and hedging and borrowing
strategies." ®° Finally, DCIP received millions of dollars
in fees to manage the two Delaware entities.

With respect to Crants and Devlin, the complaints allege
that they are the owners and managing partners of
DCIP. The complaints further allege that DCIP only acts
through Crants and Devlin. In essence, the complaints
allege that it was Crants and Devlin who selected the
securities for the Funds, and managed the Funds on a
day-to-day basis.

The court [*55] finds that these contacts are sufficient to
constitute "transacting business" under the long-arm
statute.

B. Due Process

HN34 The focus of a minimum contacts inquiry is
whether a nonresident defendant engaged in sufficient
minimum contacts with the State of Delaware to require
it to defend itself in the courts of the state consistent
with the traditional notions of fair play and justice. 7°

[*56] In order to establish jurisdiction over a
nonresident defendant, the nonresident defendant's
contacts with the forum must rise to such a level that it
should reasonably anticipate being required to defend
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itself in Delaware's courts. ' The minimum contacts
which are necessary to establish jurisdiction must relate
to some act by which the defendant has deliberately
created obligations between itself and the forum. 72
Consequently, the defendant's activities are shielded by
the benefits and protection of the forum's laws and it is
not unreasonable to require it to submit to the forum's
jurisdiction. 73

In addition to the contacts outlined above that the
complaints allege between DCIP Defendants and the
Funds, the plaintiffs also allege that the DCIP
Defendants enjoyed the benefits of Delaware law. They
claim that the DCIP Defendants have received millions
of dollars in fees for managing the Delaware
partnerships and are entitled to claim limited liability
under the terms of the Partnership Agreements, which
established the Funds and limit the DCIP Defendants’
liability to cases of gross negligence. 7#

In RJ Associates, Justice Jacobs found that the following
contacts were sufficient [*57] to satisfy due process: (i)
the limited partner took an active role in establishing the
Delaware Partnership; (ii) the limited partner owned a
50% interest in the partnership's general partner, and
appointed four of the general partner's seven board
members; (iii) the limited partner received 49.5% of the
partnership's cash flow distributions; (iv) the limited
partner allegedly controlled the partnership; (v) the
limited partner allegedly caused the partnership
agreement to be amended under Delaware law to
change the agreed-upon cash flow distribution
payments to the limited partners; and (vi) the limited
partner agreed to a Delaware choice of law provision in
the partnership agreement. 7

68  See Fund | Compl. P71; Fund Il Compl. PP82, 241.

8% Fund | PPM at 3-4, Fund Il PPM at 3.

70

AeroGlobal, 871 A.2d at 440 (citing Int'l Shoe Co. v. Washington, 326 U.S. 310, 90 L. Ed. 95, 66 S. Ct. 154 (1945)).

4l

Id.

72

Sternberg v. O'Neil, 550 A.2d 1105, 1120 (Del. 1988).

73

Id.; see also Burger King Corp. v. Rudzewicz, 471 U.S. 462,

475, 85 L. Ed. 2d 528, 105 S. Ct. 2174 (U.S. 1985) (requiring

"purposeful availment" of the benefits of the state's laws to satisfy the minimum contacts test).

74 Partnership Agreements § 3.5.

75
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While not exactly the same, the contacts that DCIP has
with Delaware are substantially similar to those in RJ
Associates. DCIP took part in the formation of the
Funds, two Delaware entities. DCIP managed the Funds
on a day-to-day basis and received [*58] millions of
dollars in fees for doing so. In addition, the Partnership
Agreements which established the Funds limited the
DCIP Defendants' liability to cases of gross negligence.
76 They have, thereby, benefited by expressly limiting
their liability under Delaware law. Given all of these
contacts, DCIP should have reasonably expected to be
haled before the courts in Delaware.

Crants and Devlin also should have reasonably
expected to be haled before the courts of this state. As
stated above, the complaints allege that DCIP could
only act through Crants and Devlin. All the actions
attributed to DCIP were really performed by them.
Moreover, in the case of Fund Il, Crants and Devlin are
alleged to be the managing partners of the general
partner of a Delaware limited partnership. In the case of
Fund |, Crants and Devlin are alleged to have managed
a Delaware limited partnership, despite the fact that
DCIP is not that entity's general partner.

In In re USACafes, former Chancellor [*59] Allen found
that the directors of a corporation that was the general
partner of a Delaware limited partnership were subject
to the jurisdiction of this state's courts, due to their
positions with the general partner. 77 Chancellor Allen
focused on HN35 the important state interest that
Delaware has in regulating entities created under its
laws, and how that interest could only be served by
exercising jurisdiction over those who managed the
Delaware entity.

The relationship between the General Partner and
the limited partners was created by the law of

Delaware. The state empowered defendants to act,
and this state is obliged to govern the exercise of
that power insofar as the issues of corporate power
and fiduciary obligation are concerned. These
factors bearimportantly on the fairness of exercising
supervisory jurisdiction at this point in the
relationship of the various parties. The wrongs here
alleged are not tort or contract claims unconnected
with the [*60] internal affairs or corporate
governance issues that Delaware law is especially
concerned with. 8

Likewise, the wrongs alleged in this case go essentially
to the management of a Delaware limited partnership.
The DCIP Defendants voluntarily undertook to mange
the Funds and received millions of dollars in
compensation for doing so. Now, limited partners in the
Delaware entity seek to hold them accountable for
alleged wrongs they committed. It is both necessary
and proper for the courts of this state to ensure that the
managers of a Delaware entity are held responsible for
their actions in managing the Delaware entity. When a
person manages a Delaware entity, and receives
substantial benefit from doing so, he should reasonably
expect to be held responsible for his wrongful acts
relating to the Delaware entity in Delaware. 7°

[*61] For the above reasons, the court concludes that it

has personal jurisdiction over the DCIP Defendants in
both cases. Therefore, the DCIP Defendants' motion to
dismiss pursuant to Rule 12(b)(2) must be denied.

VII.

For the above reasons, the defendants’ motion to
dismiss is GRANTED in part and DENIED in part. The
defendants are directed to submit a form of order, on
notice, within 10 days.

RJ Assocs., 1999 Del. Ch. LEXIS 161, at *19-*20.

76 Partnership Agreements § 3.5.
77

600 A.2d 43, 52 (Del. Ch. 1991).
B .

79

See Assist Stock Mgmt. L.L.C. v. Rosheim, 753 A.2d 974, 975 (Del. Ch. 2000) ("When nonresidents agree to serve as directors

or managers of Delaware entities, it is only reasonable that they anticipate that . . . they will be subject to personal jurisdiction

in Delaware courts.").
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1987 WL 16734

1987 WL 16734
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of Delaware, Kent County.

AMVEST CAPITAL CORPORATION,
a Virginia corporation, Plaintiff,
V.
L. 1. CHARTERS, INC,, a
Delaware corporation, Defendant.

Submitted: June 35, 1987.
| Decided: July 23, 1987.

Defendant's Motion to Dismiss, DENIED.
Attorneys and Law Firms

William A. Denman, Schmittinger & Rodriguez, P.A., Dover,
for plaintiff.

William M. Chasanov, and David T. Pryor, Brown, Shiels &
Chasanov, Georgetown, for defendant.

ORDER

RIDGELY, Judge.

*1 Upon consideration of defendant L. I. Charters, Inc.'s
motion to dismiss, the briefs of counsel, and the record in this
case, it appears that:

(1) The complaint filed by Amvest Capital Corporation
(‘Amvest’) seeks a declaratory judgment with respect to
a controversy arising from a lease transaction between
Northern Telecom Acceptance Corporation (‘Northern’) and
L. I. Charters, Inc. (‘Charters’) in which Amvest acted as
broker. Charters has moved to dismiss the complaint for
failure to join an indispensable party under Superior Court
Rule 19(a)(1) or, alternatively, under the doctrine of forum
non conveniens.

(2) Charters leased an aircraft from Northern in August 1982,
with Amvest acting as broker in arranging the lease. The lease
document provided an option for Charters to purchase the
aircraft at the expiration of the lease term for ‘fair market

value.” Amvest indicates that such value might exceed a sum
of $238,967.50. Charters contends that Mr. Jose Mayoral,
a former Amvest employee, had provided to Charters a
letter representing a purchase option price of $238,967.50.
Purportedly, that letter issued from Northern when Charters
discovered a discrepancy between the lease wording and
its understanding of a negotiated provision that the aircraft
could be purchased for a fixed amount at the end of the
lease. Neither party alleges that Mayoral signed the letter, but
Charters asserts that Mayoral orally confirmed the fixed-price
purchase option. Subsequently, when Charters learned that
Northern still insisted that the ‘full market value’ term in the
lease would apply to any purchase option, Charters cancelled
the lease and returned the aircraft. Northern, a Delaware
corporation with its principal place of business in Nashville,
Tennessee, has sued Charters in Tennessee for amounts owed
under the lease as well as for aircraft repossession costs.

The agreement also provided for Charters to pay Amvest a
commission as broker. Charters executed a promissory note
to Amvest evidencing a part of the brokerage commission.
Amvest has sued Charters in Puerto Rico for nonpayment
on the balance due under the note. On August 18, 1986,
Amvest filed for declaratory judgment in this Court seeking a
declaration that it is not liable to Charters for any excess of the
‘fair market value’ of the aircraft over the sum of $238,967.50
at the expiration of the lease.

(3) The first issue involves whether Mr. Jose Mayoral is
an indispensable party to the pending declaratory judgment
action before this Court. Charters argues that Mayoral is
such a party under the provisions of Superior Court Civil
Rule 19(a)(1) because only Mayoral can testify firsthand to
the negotiations, the intended terms of the lease, and the
authenticity of the Northern letter regarding a fixed-sum
aircraft purchase price at the end of the lease term. On the
other hand, Amvest asserts the facts do not require that
Mayoral be joined as a party since (a) the Court can accord
complete relief in the declaratory judgment between itself and
Charters, (b) presumably Mayoral is available in person or by
deposition, and (c) other persons from Charters, Amvest, and
Northern who participated in the lease negotiations can testify
by person or deposition for evidence of the terms of the lease.

*2 Superior Court Civil Rule 19(a)(1) states that a party
shall be joined if “. . . in his absence relief cannot be accorded
among those already parties.’In resolving this first issue,
the Court must look to the relief sought. The record shows
Amvest has asked that this Court declare, pursuant to 10
Del. C. § 6501, that Amvest is not liable to Charters for

== © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1
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any excess of the aircraft's ‘fair market value’ at lease-term
expiration over the sum certain of $238,967.50. Accordingly,
it appears that an appropriately narrow declaration could
be provided to Amvest if subsequent evidence supports
granting such relief. Amvest's narrow declaration does not
seek the adjudication of Mayoral's potential personal liability
to Charters or of Charter's potential liability to Northern under
the lease. Fashioning the declaratory action in this restrictive
way provides Amvest with access for seeking relief and
satisfies the requirements of Rule 19(a)(1).E. 1. duPont de
Nemours & Co. v. Shell Oil Co., Del. Ch., C.A. No. 6696,
Longobardi, V.C. (Dec. 13, 1983). The present record does
not show that Mayoral must be joined as an indispensable
party. Having concluded that Mayoral does not meet the
requirement of Rule 19(a)(1), it is unnecessary to proceed to
an application of Rule 19(b).Id.

(4) Charters alternatively asks the Court to grant its motion to
dismiss under the doctrine of forum non conveniens, which
would prevent Amvest from exercising a plaintiff's right to
a forum of its choosing. In the application of this doctrine,
Charters must meeting certain criteria.See Harry David Zutz
Insurance, Inc. v. H.M.S. Associates, Ltd., Del. Super., 360
A.2d 160 (1976). The Court must consider (a) the relative ease
of access to proof, (b) the availability of compulsory process
for witnesses, (c) the possibility of view of the premises,
if appropriate, (d) the pendency of a similar action on the
issue in another jurisdiction, (e) other practical problems that
may make the trial expeditious and inexpensive, as well as
(f) the applicability of Delaware law.Id. See also General
Foods Corp. v. Cryo-Maid, Inc., Del. Supr., 198 A.2d 681
(1964). Dismissal under this doctrine may occur ‘only in the
rare case in which the combination and weight of the factors
to be considered balance overwhelmingly in favor of the
defendant.’Kolber v. Holyoke Shares, Inc., Del. Supr., 213
A.2d 444 (1965).

The record does not show an overwhelming balance in favor
of Charters. Amvest's declaratory action has been filed first
and only within the Delaware forum. It is in this forum that
the pleadings first raise the issue of the aircraft purchase
option and any potential liability of one party to the other
on that issue. The action in Puerto Rico relates to default
on a promissory note which Charters provided to Amvest
as part of a broker's commission. There is no showing by
Charters that the issues have been broadened in either suit
so as to establish a conflict between courts. Delaware courts
have held that litigation should be confined to the forum in
which it is first commenced.See ANR Pipeline Co. v. Shell
Qil Co., Del. Supr., No. 100, 1987,per curiam (May 14, 1987)

(slip opinion); Air Products and Chemicals, Inc. v. Lummus

Co., Del. Ch. 235 A.2d 274 (1967); McWane Cast Iron Pipe
Corp. v. McDowell-Wellman E. Co., Del. Supr., 263 A.2d

281 (1970).

*3 Notwithstanding the general rule stated above, Charters
contends that the holding in Winsor v. United Air Lines,
Inc., Del. Super., 154 A.2d 561 (1958), should apply to
support its motion to dismiss under the doctrine of forum
non conveniens. Amvest contends the Winsor case is clearly
inapposite on the basis of significant factual differences, thus

Amvest argues that Kolber v. Holyoke Shares, Inc., supra,

controls this issue.

While Winsor is distinguishable on its facts, the Court finds
it instructive for the purpose of determining whether to apply
the doctrine of forum non conveniens. Some factors lend
weight toward Charter's position. To the extent the choice of
law provisions of the Charters-Northern lease may apply to
the Amvest-Charters declaratory action, the leasing parties
have contracted that, as to them, the law of Tennessee may
govern the lease. Further, it is alleged that one witness which
Charters may wish to call is probably located within Florida,
and while depositions may be acquired, that witness may not
be subject to compulsory process in Delaware.

However, other factors weigh against application of the
forum non_conveniens doctrine. Maintaining the original
jurisdiction of Delaware as the forum does not burden access
to proof for the parties. While the quantities of records and
willing witnesses are not enumerated in the record, there is
indication that Charters and Amvest generally control both of
those types of evidentiary resources at their present respective
business locations. The parties indicate that any view of the
premises is not applicable. Amvest's filing of a complaint
seeking a declaratory judgment on the issues presented has
occurred first and only in this Court in Delaware. Charters
has not demonstrated that its cost to participate in Delaware
courts would exceed Amvest's cost to pursue its claim in
the courts of Puerto Rico. This Delaware Court can proceed
expeditiously to determine the declaratory action and provide
a timely decision concerning parties' liabilities, if any, that are
supported by the evidence. While some aspects of the action
may require application of the laws of another jurisdiction,
that alone is not controlling. It is not unusual for Delaware
courts to deal with questions of the law of other states or of
foreign countries. It has previously occurred, and the record
does not show sufficient reason for making an exception in
this case. Naturally, both parties will prefer witnesses present
in the Court to provide ‘live testimony’ as contrasted with
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depositions. However, this Court has noted that ‘. . . litigants
are constantly obliged to resort to depositions under our
broad discovery procedures, even where the facts are in hot
dispute. . . ’Kolber v. Holyoke Shares, Inc., supra. There is
insufficient showing in the record to make an exception in
this case.

Under the foregoing circumstances, the Court finds no
overwhelming balance in favor of defendant Charters for a

dismissal of Amvest's complaint on grounds of forum non
conveniens.

*4 NOW, THEREFORE, it is ORDERED that defendant's
motion to dismiss is DENIED.

All Citations

Not Reported in A.2d, 1987 WL 16734

End of Document
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Case Summary

Procedural Posture

Plaintiff shareholder filed a motion for a preliminary
injunction against defendants, corporation, chairman,
and directors. The shareholder sought an order
preventing the corporation from effectuating its alleged
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counting of the vote of any of the shares issued to a
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Overview
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preliminary injunction, the court held that the
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probability of success on the merits, that the irreparable
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relief, and that the harm risked by the denial of the

injunction outweighed the harm to the defendants if the
injunction was granted. The court concluded that the
shareholder demonstrated a strong probability of
success on the merits as to its claim that the issuance of
stock to the healthcare corporation was a breach of its
agreement with the defendants. The court also found
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the violation of duty supported findings of irreparable
injury. The court could not conclude that the absence of
the healthcare corporation as a party precluded the
court from enjoining the defendants from effectuating
the plan that had been preliminarily proven to thwart the
exercise of stockholder consent rights.

Outcome

The court approved the issuance of an injunction
enjoining the defendants from treating the stock issued
to the healthcare corporation as validly issued stock for
purposes of voting or exercising rights to consent.
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MEMORANDUM OPINION
ALLEN, CHANCELLOR

Pending is a motion for preliminary injunction restraining
Providence Health Care, Inc. ("Providence") from
counting the votes of shares of its stock recently issued
to NuMed Home Health Care, Inc. ("NuMed"), a Nevada
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corporation headquartered in Ohio operating home
health care services in Pennsylvania and Florida.
Commonwealth Associates, the plaintiff in this action, is
a shareholder of the defendant, Providence. Individual
defendants include Lawrence B. Cummings,
Providence's chairman and chief executive officer, and
the other directors of Providence, Thomas W. Janes,
Brian A. Lingard, and Harvey Wershbale. *

[*2] This litigation arises from a September 10, 1993

transaction in which (1) Providence acquired 40% of the
voting stock of NuMed, together with an option,
exercisable until June 30, 1995 to acquire an additional
10% of NuMed's common stock and (2) NuMed acquired
20% of the voting stock of Providence. NuMed
immediately granted a consent to Mr. Cummings to
retain the incumbent board to vote these shares.
Lawrence Cummings, his brothers and family own about
30% of Providence's stock on a fully diluted basis.

On August 27, 1993 Commonwealth, a registered broker
dealer that had been the underwriter in Providence's
February 1992 initial public offering of common stock,
commenced a shareholder consent solicitation pursuant
to Section 228 of the Delaware General Corporation
Law. The purpose of the consent solicitation was to
replace Mr. Cummings and other members of the
Providence board of directors.

Under the Underwriting Agreement through which the
public shares of Providence were distributed,
Commonwealth allegedly has a right for a period of two
years to preclude Providence from issuing any additional
voting stock but was under an obligation not to
unreasonably withhold its consent to [*3] such an
issuance. Following the initiation of the consent
solicitation, Providence apparently felt itself no longer
bound by this restriction. In all events, Providence did
not give Commonwealth notice of or seek its consent to
the transaction in which new stock representing 20% of
its voting power was issued to an entity which would in
turn be owned at least 40% by Providence.

This suit was initiated by Commonwealth on September
20, 1993. It attacks the Providence/NuMed transaction
as representing a radical redesign of a transaction
intended to interfere with the ability of shareholders
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effectively to exercise their statutory consent power. In
addition, it attacks the issuance of shares by Providence
as a flagrant violation of its contractual duty to plaintiff,
which cannot be remedied by money. Moreover,
Commonwealth contends that Providence has been
guilty of making false and misleading statements to the
effect that its consent solicitation has been rendered
moot by the acquisition of 20% of Providence's voting
stock by NuMed.

The suit seeks equitable relief to remedy these alleged
wrongs. Specifically plaintiff seeks an order preventing
Providence from effectuating its alleged [*4] plan to
thwart the effect of the successful completion of
Commonwealth's consent solicitation by precluding the
county of the vote of any of the shares issue to NuMed.
It also seeks an order extending the time in which it
might collect consents beyond the sixty days provided
for in Section 228 2 and other relief.

I turn first to a statement of the facts as they appear at
this stage of the proceeding.

Commonwealth is a broker-dealer with its principal place
of business in New York. In February 1992
Commonwealth underwrote on a firm commitment basis
an initial public offering of 2,875,000 shares of
Providence at $ 5.25 per share pursuant to an
Underwriting Agreement of February 13, 1992.
Providence had been formed in 1989 to acquire nursing
home facilities primarily in Ohio by Mr. Lawrence
Cummings. Among other terms [*5] of the Underwriting
Agreement, Providence provided a covenant, with some
exceptions not pertinent here, that it would:

For a period of 24 months after the date of the
Prospectus, not, without your prior written consent,
which shall not be unreasonably withheld, offer,
issue, sell, contract to sell, grant any option for the
sale of, or otherwise dispose of, directly orindirectly,
any shares of Common Stock or other securities of
the Company . . ..

Dukes Deposition Ex. A § 5(g) (emphasis added). The

1 Mr. Wershbale, an accountant for over twenty years, had worked at a number of accounting firms, most recently his own
in Cleveland, and acquired substantial knowledge of the nursing home industry.

2 This relief is beyond the power of the Court to grant as the terms of the statutory language imposing a 60 day period within
which consents may be accumulated is quite clear, precise and binding.
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Underwriting Agreement is governed by New York law.

Providence is, a small company, with less than $
500,000 in total net income for 1992.  [*6] Amory
Cummings, Lawrence Cummings' brother holds a
significant number of Providence shares and is
Providence's secretary. His law firm, Freeborn & Peters
in Chicago, serves as counsel to Providence and
advised the company in the NuMed transaction. * Ogden
Cummings, a former real estate broker is also a large
shareholder and is on retainer by Providence to find real
estate acquisitions.

Providence did not fulfill market expectations after the
public offering and the stock began to decline. Mr.
Cummings was also apparently unhappy about being a
public company. ® When the shares declined from the
initial offering price, Providence repurchased 256,000
shares in 1992, 216,850 shares in the first quarter of
1993 and additional shares by July of 1993. Mr.
Cummings maintained the belief that the market
undervalued providence stock, then selling at more
than $ 4.00 per share.

[*7] After the public offering there were disagreements
between Providence and Commonwealth, including
over whether additional shares or options might be
issued. ® When its prior consent was solicited twice in
1992, Commonwealth refused to approve issuances of
options to Mr. Cummings, but did agree to issue 127,000
options to Providence employees. Prior to its transaction
with NuMed in September 1993, Providence had
approximately 3,700,000 shares of which 2,875,000
were distributed to the public in 1992. The shares are
publicly traded on the NASDAQ system.

Page 4 of 11
Lierce

Another crucial player in this story, but not a party to this
action, is NuMed. Along with his family, Mr. Jugal Taneja,
NuMed's chairman and chief executive officer, owned
approximately 40% of NuMed's approximately 5.3
million outstanding shares prior to the Providence
transaction. Mr. Taneja also owns [*8] Bancapital
Finance Corporation of which a subsidiary is A.T. Brod
& Company, a small brokerage firm.

In March 1993, a member of A.T. Brod called Mr.
Cummings and introduced him to Mr. Taneja and
NuMed. 7 Mr. Cummings' initial conception of a small,
toe-hold, cash investmentin NuMed with future options,
is well reflected in a March 23, 1993 memorandum he
circulated to his directors and certain managers in which
he wrote:

The sellers are asking for a sale price of $ 8 million
which would be approximately 1 x 1994 projected
revenues . . . . Itis generally felt that it is important
to leave the sellers with a substantial amount of
stock in order to incent them to continue to grow the
business.

| would prefer a structure by which Providence
would minimize the use of its own stock, minimize
the use of cash, and avoid any requirement to
continue to fund this acquisition if we decide in the
future that we do not believe this industry is a good
fit.

Cummings Dep. Ex. 6 (emphasis added). Cummings
early on was not disposed to issue stock to pay for a
portion of NuMed.

[*9] From the outset of discussions, the transaction
under discussion was a two-step deal, with a relatively

3 Cummings received almost $ 470,000 in compensation in 1992.

4 Freeborn & Peters was paid $ 450,000 for its services in 1992.

$ Kamal Mustafa, an investment banker operating through Hamilton Capital Partners, stated in his deposition:

Larry Cummings expressed distaste for being public, indicated that he had a lot of investors who were being very
demanding and who were extremely unhappy with the stock's performance, specifically the company's poor
performance three months after the offering, and indicated that he didn't see the price would rise.

And his statement, to the best of my knowledge, was along the lines of, "Well, if the stock drops low enough, maybe
the best thing | can do is do a leveraged buy-out and take the company private."

Mustafa Dep. at 17.

6 Commonwealth attempted to nominate Kamal Mustafa to Providence's board pursuant to provisions of the Underwriting

Agreement, but his nomination was not approved.

7 A.T. Brod was ultimately paid a $ 75,000 finder's fee for this introduction.
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small cash investment and a large second-step
acquisition of stock. At first, Mr. Cummings and
Providence dragged their heels to chip away at the cash
price of a small stake in a small company, while Mr.
Taneja and NuMed were eager to get the deal moving
and concluded. The size of the transaction's second
step option increased to a maximum 40% stake in
NuMed as negotiations continued, but the second step
was seen always as more remote and contingent upon
positive performance by NuMed. If the investment did
not pan out, it could be dropped quickly and relatively
painlessly.

Letters between the parties and memoranda from Mr.
Cummings to his board reveal the terms of the deal at
its inception, and Providence's evaluation of it. Already
by early June, Cummings received a proposal that
would be followed, if accepted, by a stock purchase
agreement. That proposal offered Providence 335,000
shares (about 6%) of NuMed for $ 1.50 per share at the
outset and an option to purchase 300,000 additional
shares at $ 1.75 per share within six months, and
300,000 more shares at $ 2.00 with a year. [*10] The
ultimate total consideration sought was $ 1,627,500 for
a 20% stake. In addition to registration and preemptive
rights, Providence would have the "observer rights" at
NuMed board meetings. The proposal did not mention
the use of Providence stock as consideration.

The parties' negotiations continued slowly through June
and July, with Cummings seeking a lower price and a
larger contingent stake, without sacrificing Providence's
ability to drop NuMed if that investment failed to grow.
Cummings took the position that the price asked,
effectively valuing NuMed as a whole at $ 8.4 million,
was far too high, but liked the liquidity of the investment.
Cummings wrote in a June 14 memo that the total value
implied a cash flow multiple of over 8 times: "Mr. Taneja
is in effect buying 'wholesale' and selling 'retail’ to us."
Yet he continued: "An attractive feature to this
acquisition is the fact that we will be getting a marketable
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security. Our initial investment in NuMed would allow
NuMed to be listed on the AMEX, giving us further
liquidity." Cummings Dep. Ex. 12.

By late June the parties contemplated a transaction
initially for 335,000 shares at $ 1.25 per share, or five
times NuMed's [*11] cash flow per share, with variation
on the price and timing of the option to purchase
additional shares. & By June 29, Cummings and Taneja
preliminarily outlined a transaction in which Providence
would purchase 335,000 shares of newly issued NuMed
common at $ 1.25 per share, and receive an option to
purchase a cumulative total of 40% of NuMed on a fully
diluted basis.

In a June 30 memo to his board Mr. Cummings outlined
the basic structure of the transaction as it existed then:
first 8.4% at $ 1.25 per share; then another 8.4% by
November 15, 1993 and any quantity at $ 1.50 per
share, if Providence wanted to take such a stake, or it
could [*12] hold off until the second quarter of 1994 and
buy at a fixed multiple of cash flow. ° [*13] Cummings
noted that the transaction would place Providence in
the desirable position of being able to augment its
investment if NuMed were to prosper, while retaining
the ability to get out: "We also, of course, will have some
liquidity to sell our investment if we choose to." This
memo demonstrates that from the outset, the
transaction with NuMed was to provide Providence
investment to test the waters with an option to acquire a
larger stake later if NuMed fulfilled expectations by
making successful acquisitions itself and enabling the
companies to realize synergies in their service areas. '°
As late as July 6, liquidity continued to be considered an
advantage: "[Providence] would not be irrevocably tying
up capital in NuMed . . . . Unlike a nursing home
acquisition, we can sell our stock. Any loss on 335,000
shares would not be large." Cummings Dep. Ex. 19.

After almost another month of negotiations, the deal got
only slightly better, with the per share price on the last

8 Cummings sought a three year option to purchase up to 40% at a price to be determined as equal to cash flow per share
for the preceding two quarters; Taneja countered with up to 20% to be purchased in the first year at $ 1.50; and 10% in each
of the following two years for five times cash flow, with a minimum tranche of $ 500,000 in any single purchase. Cummings Dep.

Ex. 14.

®  The initial $ 1.25 price was 5.7 times NuMed's estimated cash flow for 1993. The transaction would have enabled
Providence to purchase more shares in the second quarter of 1994 at a fixed 5 times cash flow.

10

Providence chiefly operates nursing homes whereas NuMed focuses on home health care of patients who have been

recently released from such on-site care, or who will need such care shortly. Referrals between the enterprises were a

anticipated.
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segment of the option dropping from $ 1.50 to $ 1.25, at
the expense of the disgruntlement of NuMed's
principals. '' At that point, and without a deal, Taneja left
for India, and did not return until August 26 or 27.

* * %

In stark contrast to the protracted negotiations between
March and July, the events in late August and early
September leading up to this motion proceeded with
telling [*14] alacrity, so much so that a daily chronology
at this point is most helpful.

1. On Thursday August 26, Mr. Cummings sent a
marked-up version of Mr. Taneja's July 29 letter outlining
the transaction -- Providence to buy 6% of NuMed
shares for $ 500,000 with an option exercisable over 2
years to purchase up to 40% of NuMed's stock. That
letter stated that it would probably be possible to close
the deal in time to reflect in on NuMed's September 30
financial statements.

2. On Friday August 27, Commonwealth filed a Schedule
13D and Preliminary Consent Statement with the
Securities and Exchange Commission.

3. On Monday August 30, Messrs. Taneja and
Cummings met and worked out the final points of their
transaction and agreéd to proceed with a contract. On
this same day, Freeborn & Peters learned of the initiation
of the consent solicitation. Tom Fitzgerald, a partner at
the firm and counsel to Providence, immediately
researched New York and Delaware '? law regarding a
possible breach of the Underwriting Agreement with
Commonwealth.

[*15] 4. On Tuesday August 31, Lawrence Cummings
learned of the consent solicitation at about 9:30 a.m. Mr.
Cummings immediately consulted with lawyer Fitzgerald
and his brother Amory. Mr. Fitzgerald advised Mr.
Cummings that, in his opinion, Commonwealth's
consent solicitation constituted a breach of the implied
covenant of good faith and fair dealing of the
Underwriting Agreement, as well as Commonwealth's
fiduciary duties as underwriter to Providence. Moreover
Fitzgerald expressed the view that since, in his view,
Commonwealth had first breached the contract,
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Providence was no longer obligated to abide by the
stock sale restrictions of the Underwriting Agreement,
and could issue shares of Providence in the NuMed
transaction.

5. On Wednesday September 1, Cummings hired
MacKenzie Partners as proxy solicitors. On this same
day, Mr. Taneja saw a newspaper article reporting
Commonwealth's 13D filing and he called Mr. Cummings
asking if their deal were still "on" Cummings responded
affirmatively. Mr. Taneja had faxed a copy of the terms
agreement as it had just been worked out. But later that
day, Cummings, with Mr. Fitzgerald on the line, called
Mr. Taneja and asked him if he would entertain [*16]
doing the entire deal in a single step. Mr. Taneja
responded that he was unable to conclude anything on
the phone, but that Mr. Cummings should come to
Cleveland and they would consider a deal.

6. The next day Mr. Cummings was in Cleveland. Anew
deal was negotiated. Taneja described the tenor of the
negotiations: "Busy discussions between me and Larry
[Cummings]. We were using four conference rooms of
[NuMed counsel] and were trying to negotiate the whole
deal.” Messrs. Cummings and Taneja agreed to terms
which became finalized in the Stock Purchase and
Exchange Agreement ("Stock Purchase Agreement")
executed September 10 between NuMed and
Providence.

7. On Friday September 3, Providence hired Mesirow
Financial, Inc., a Chicago based firm, to issue a fairness
opinion on the terms reached the previous day. The
opinion was to be delivered orally at the September 7
board meeting. On this same day, Freeborn & Peters
sent a draft of the final agreement to NuMed's counsel,
Arter & Hadden in Cleveland.

8. Over the Labor Day weekend, September 4 through
6, Mesirow conducted due diligence and performed its
financial analyses on NuMed using NuMed's estimated
projected earnings.

9. On Tuesday [*17] September 7 and Wednesday
September 8, the Providence board held a special
meeting and discussed both the NuMed transaction
and the consent solicitation. Mr. Fitzgerald repeated the

1 In his memo, Cummings wrote that the principals "have clearly grown discouraged by our protracted negotiations. They

have asked for a final indication . . . ." Cummings Dep. Ex. 20.

12 During discovery, Commonwealth sought information about the legal advice rendered at this time but defendants claimed
that the attorney-client privilege protected that information from disclosure.
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advice he had given Mr. Cummings earlier regarding
"Commonwealth's breach of the underwriting
agreement and [Providence's] new ability to issue and
sell stock free of the restriction on such activities.”
Fitzgerald Aff. at 3. On September 8, the Mr. Cummings
and his friends and directors Lingard and Janes voted
to approve the transaction, although Mr. Wershbale, the
accountant, abstained, claiming that he felt he lacked
necessary financial calculations to make an informed
decision. *?

[*18] 10. On Friday September 10, the Stock Purchase

Agreement was signed and the transaction closed the
same day. Unlike the two step transaction contemplated
throughout the spring and summer, the contract
agreement provided for a compressed, one shot
acquisition of 40% of NuMed with an option to purchase
10.1% more of NuMed within three years in exchange
for 20% of Providence plus cash.

Under the Stock Purchase Agreement, Providence
purchased 3,350,500 shares of NuMed common stock
(about 40%) and an immediately exercisable warrant to
purchase 1,695,328 more shares for $ 2,966,824 with a
June 30, 1995 expiration date, for an ultimate total of
50.1% stake in NuMed on a fully diluted basis. For its
investment, Providence would also have the power to
name four directors to NuMed's board which was
increased by NuMed from seven to eleven directors. In
the transaction, NuMed received 925,000 shares of

Providence common stock or 20% of its outstanding
stock, ' [*19] a cashier's check dated September 7 for
$ 500,000 (allocated $ 375,000 for the NuMed shares
and $ 125,000 for the warrant), and a seat on
Providence's now five-member board of directors. '°
As interesting as the financial aspects of the deal were
voting provisions and ancillary agreements concerning
the transaction. '® Section 4.1(b) provided that:

without the prior written consent of the Board of
Directors of the other party, neither party shall,
directly or indirectly, alone or in concert with and
otherPerson:. .. (iii)) make, orin any way participate,
directly or indirectly, in any solicitation of proxies,
consents, or authorizations (as such terms are used
in the proxy rules of the SEC) to vote, or seek to
advise or influence any person with regard to the
voting of, any equity securities, in opposition to a
position the board of directors has taken.

Taneja Dep. Ex. 1 (emphasis added). This provision,
plaintiffs claim, has the effect of locking up NuMed's
votes in any consent solicitation. In a September 10
letter agreement which referenced the indemnification
[*20] provision of the contract, Providence agreed to
indemnify NuMed against any violations of the
Commonwealth Underwriting Agreement. '7 In other
September 10 letters, Messrs. Cummings and Taneja
each agreed as shareholders of their respective
companies that they would vote their shares in favor of

13 Mr. Wershbale stated that during the meeting he had asked:

if the earnings per share would be negatively or positively impacted, and was advised of certain possibilities that
were calculated during the course of the actual board meeting. And | was of the opinion that it should be done more
exactly. And once | had that information, | would be in a position to vote on the deal.

Wershbale Aff. at 67.

14 This number of shares was calculated based on a 30 day trading average prior to the closing of $ 3.50 per share.

5 The cash infusion was a crucial part of the deal for Taneja who himself wanted to make an acquisition in Florida and had
pledged personal assets to obtain credit and wanted to release his own funds. '

16 |tis also interesting to note that as part of the agreement, Providence would make available to NuMed a $ 1 million line of
credit for acquisitions to be approved by Providence, and $ 500,000 in working capital for a home health care expansion joint
venture in Ohio, of which Providence would take a 75% interest.

17 The letter signed by both parties stated:

PHC hereby agrees to indemnify, defend and hold harmless NuMed from and against any and all costs, expenses,

obligations, liabilities, damages, recoveries and deficiencies, including interest, penalties and reasonable attorneys'

fees, that NuMed shall actually incur as a result of any claim or assertion of liability brought by Commonwealth
Associates against PHC and/or NuMed relating to the Underwriting Agreement dated as of February 13, 1992,
between PHC and Commonwealth Associates, or the transactions contemplated by this Agreement.
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the other company's representatives for their respective
boards of directors.

[*21] 11. On September 13, MacKenzie Partners issued
a press release stating that NuMed and Providence had
concluded a transaction.

12. On September 15, Providence announced that it
had effectively won the control contest against
Commonwealth by noting that shareholders
representing over 50% of the company's outstanding
common stock had tendered their consents in favor of
the current Providence board. Even were
Commonwealth's consent solicitation successful, the
results would be immediately reversible based on the
consents obtainable from Mr. Cummings (30%) and
NuMed alone. The announcementincluded a statement
by Mr. Taneja: "The current composition of Providence's
board has NuMed's full support." Messrs. Taneja and
Cummings each had tendered written consents in favor
of the Providence board.

The standard for the issuance of a preliminary injunction
is well settled and familiar. HN1 An injunction may issue
where plaintiff demonstrates a reasonable probability of
success on the merits; that irreparable harm will occur
in the absence of the requested relief; and that the harm
risked by the denial of the injunction outweighs the
harm to the defendant if the injunction is granted. Allen
v. Prime Computer Inc., Del. Supr. 540 A.2d 417, 419

(1988). [22]

Breach of Contract Claim

Commonwealth has presented a strong probability of
success on its claim that the issuance of common stock
to NuMed constituted a breach of the Underwriting
Agreement.

The Underwriting Agreement itself appears clear in its
requirements that Providence receive the consent of
Commonwealth to any stock issuance for a term of two
years, and that Commonwealth's consent is not to be
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unreasonably withheld. It is also undisputed that
Providence failed to seek Commonwealth's consent to
the stock issuance.

Furthermore, Commonwealth's exercise of its statutory
right to seek consents from other shareholders is
unlikely to be found to be a violation of an implied
covenant of good faith and fair dealing under the
Underwriting Agreement as defendants contend. HN2
The duty of good faith and fair dealing serves to protect
the justified expectations of the parties to a contract.
See Restatement of Contracts 2d § 205. Thus, to find
that the solicitation of consents constitutes a breach of
this duty, one must find that it was a justified expectation
of the parties to this contract that Commonwealth, as a
stockholder, would be restricted under the Agreement
from exercising [*23] a statutorily granted right inherent
in stock ownership. Such a conclusion is not supported
by the record, nor by any authority cited by Providence.
'8 Indeed, there is authority to support the contention
that a decision to deny consent to a transaction is not a
violation of the duty of good faith and fair dealing where
that decision is made for a legitimate business purpose.
Bonady Apts. v. Columbia Banking Fed. Sav. & Loan
Assoc., N.Y. Supr., 465 N.Y.S.2d 150, 154 (1983),
modified, 472 N.Y.S.2d 221 (4th Dept. 1984).

Finally, it seems clear that Commonwealth, as a public
shareholder, could reasonably have disapproved of the
issuance of stock to NuMed, in light of the implications
the transaction [*24] has in forming a powerful control
structure. | do not know if the business terms of the
transactions are good, from Providence's point of view,
or not. Nor need | know that. | suppose that reasonable
minds might disagree about it. But without regard to the
business terms it seems perfectly clear that public
shareholders could reasonably resist a transaction that
they could interpret as placing control of the corporation
in Mr. Cummings in a much more entrenched way than
heretofore.

Thus | regard Providence's argument that it was not
required to seek Commonwealth's consent to the
issuance because a denial by Commonwealth of its
consent would have been per se unreasonable to be
transparently incorrect.

Taneja Dep. Ex. 1 (emphasis added).

18

It should here be noted that although Providence submitted an affidavit of counsel to the effect that counsel advised

Cummings that the consent solicitation violated the duty of good faith and fair dealing, no authority is cited which leads to this

conclusion.
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For these reasons, | conclude that Commonwealth has
demonstrated a strong probability of success on the
merits as to its claim that the issuance of stock to
Numed was a breach of the Underwriting Agreement.

IV.
Intentional Interference with Voting Rights

HN3 The exercise of legal power over the corporation
by a board of directors is subject to a duty of loyalty to
the corporation and, in certain contexts, to the
stockholders directly. This duty is of old, indeed ancient,
origins -- findings [*25] early expression in the
development of the use and trust by the English
Chancellors, in which equitably enforced duties were
first held to constrain the exercise of incontestable legal
power -- but it is vital to the functioning of corporate law
today. The corporation form has utility in large part
because owners of capital are willing to commit their
capital to an enterprise in exchange for a security with
no maturity date or enforceable right to a return. In a
technological, market economy these corporate
enterprises require broad power and discretion in the
hands of boards and managers in order to enable the
enterprise to adapt to changing markets in a timely way.
These two factors -- the need for some assurance of fair
treatment and the need for open-ended assignments of
power to corporate boards -- define the need for a
post-hoc judiciary fiduciary remedy; such a remedy will
in fact make the corporate form more useful.

Delaware cases have recognized that HN4 the legal
power of directors is subject to an overriding duty of
loyalty. E.g., Schnell v. Chris-Craft Industries, Del.
Supr., 285 A.2d 437 (1971); Condec Corporation v.
Lunkenheimer Company, Del. Ch., 43 Del. Ch. 353, 230
A.2d 769 (1967); [*26] Mills Acquisition Co. v. Mac-
millan, Inc., Del. Supr., 559 A.2d 1261 (1989). Our
cases have also noted that the shareholder franchise
occupies a place of importance in the theory of
corporation law. It is only by reason of their election by
shareholders that individuals are granted the right, for a
period, to exercise the power of corporate directors.
Thus, it has been held that action taken for the sole or
primary purpose of impeding the effectiveness of the
shareholder vote is deeply suspect and could be
sustained only upon the showing of some compelling
justification. Blasius Industries, Inc. v. Atlas Corp., Del.
Ch., 564 A.2d 651 (1988).

It is, of course, the case that acts taken in the ordinary
course of the company's business, or indeed
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extraordinary transactions, may have collateral effects
upon a forthcoming vote. Any such effect, however,
does not constitute an equitable wrong; directors duty
of loyalty to shareholders does not require them to stop
managing the enterprise in good faith while a proxy
contest or consent solicitation goes forward.

In this case, however, a preliminary assessment of the
record is radically [*27] inconsistent with the
interpretation that Mr. Cummings happened to negotiate
the sale of 20% of Providence stock into friendly hands
(so friendly indeed that Cummings indirectly controls
40% of its vote and has an option on another 10%) just
three days after learning of the commencement of the
solicitation of consent. Plainly the effect that stock
placement had on the consent solicitation was not
collateral or secondary but was the main, principal,
indeed probably the sole reason to acquire immediately,
and for Providence stock, a larger interest in NuMed
that had only days earlier been thought a contingent
future proposition.

V.
Threats of Irreparable Injury

Plainly the effect of the transaction is to place Mr.
Cummings in a securely entrenched position. Indeed,
promptly after the transaction closed a press release
announced in effect that plaintiff's consent solicitation
was futile. And if the last minute changes in this
transaction are valid, so it is.

If one concludes that Section 228 creates a right in
corporate shareholders to take effective action and that
the duty of loyalty ought to bar those in control of the
corporation from taking action designed solely or
primarily to [*28] thwart effective exercise of that right,
then | conclude that it follows that the bare-bones facts
not in dispute show that it is quite likely that a wrong has
been done here. More to point, that violation of statute
and fiduciary duty and breach of contract will cause
injury that is difficult or impossible to quantify. In these
circumstances the violation of duty shown supports
findings of irreparable injury. See Prime Computer Inc.
v. Allen, Del. Ch., C.A. 9557, Allen, C. (Jan. 23, 1988)

VL.
Indispensable Parties

Although an order granting the relief sought will impact
the legal rights of an absent party, NuMed, a close
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examination of the unusual circumstances of this case
in conjunction with a reading of Rule 19(b) leads me to
conclude that a preliminary injunction against
Providence is not precluded by NuMed's absence.

Amended Rule 19(b) sets forth a structure for the
relevant factors to be considered in determining whether
the absence of NuMed, a Nevada corporation, prevents
the issuance of a preliminary injunction against a
Delaware corporation and its board in an action. Rule
19(b) was amended in 1966 to reflect the more fact and
circumstances oriented "equity and good [*29]
conscience" test and to reject the old style, mechanistic
application of the rule generally adopted by courts prior
to 1966. See 7 Wright, Miller & Kane, Federal Practice
and Procedure § 1607 (1986).

Older Delaware cases may be viewed as adhering to
that earlier construction of Rule 19 which focused on
labeling a party first and thereby determining that it was
indispensable, as opposed to examining closely the
circumstances of the case before arriving at a
conclusion regarding a person's indispensability, as is
now required under Rule 19(b). See, e.g., Chappel v.
Standard Scale & Supply Corp., Del. Ch., 15 Del. Ch.
333, 138 A. 74 (1927); Bouree v. Trust Francaise des
Actions de la Franco-Wyoming QOil Co., Del. Ch., 14 Del.
Ch. 332, 127 A. 56 (1924). In Hodson v. Hodson Corp.,
the Chancery Court conclusively stated: "It is the rule,
long settled in this state, that the owner of shares of
stock in a Delaware corporation is an indispensable
party to an action to cancel such shares or to restrain
the voting of or the payment of dividends on such
shares. As the owner of the shares in controversy,
Jessie Blanche Price is, therefore, and indispensable
[*30] party." Hodson v. Hodson Corp., Del. Ch., 32 Del.
Ch. 76, 80 A.2d 180, 181 (1951) (citations omitted)
(finding individual defendant an indispensable party in
an action for fraud in the issuance of shares to her and
requiring surrender and cancellation of her shares for
relief). The Hodson court's determination that a person
was indispensable without any consideration of the
circumstances of the case illustrates the early formulaic
application of Rule 19(b). In considering now whether a
shareholder is an indispensable party to an action
adjudicating rights arising from stock, one might reach
the same result as the earlier cases, but if so it would be
by a different route.

More recent HN5 Rule 19(b) analysis has afforded
courts the opportunity to consider aricher factual context
in determining whether a party is indispensable or not.
Rule 19(b) itself provides four factors:
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first, to what extent a judgment rendered in the
person's absence might be prejudicial to him or
those already parties; second, the extent to which,
by protective provisions in the judgment, by the
shaping of relief or other measures, the prejudice
can be lessened or avoided,; third, whether the [*31]
judgment rendered in the person's absence will be
adequate; fourth, whether the plaintiff will have an
adequate remedy if the action is dismissed for
nonjoinder.

Ch. Ct. R. 19(b) (1987). Other relevant factors may also
be considered, and no hierarchy of factors exists:

HNG the list in subdivision (b) does not exhaust the
possible considerations the court may take into
account; it simply identifies those that will be most
significant in most cases. Moreover, the rule does
not state what weight is to be given each factor.
This must be determined by the courtin terms of the
facts of a given case and in light of the governing
equity-and-good-conscience test. Thus, to a
substantial degree the effective operation of the
rule depends on the careful exercise of discretion
by the [trial] court.

7 Wright, Miller & Kane, supra § 1607.

In this case, the standard four factors plus one additional
relevant factor do tip in favor of the issuance of a
preliminary injunction against the voting or the counting
of the votes of Providence shares recently issued to
NuMed. | understand that NuMed may be prejudiced by
this injunction, and that the order cannot be fashioned in
such a way as to [*32] prevent such prejudice.
Nevertheless, a judgment rendered that does not affect
NuMed's stock interest will plainly be inadequate and
Commonwealth will not have an adequate remedy if no
relief with respect to NuMed's stock can be given for
want of NuMed as a party since it will have lost its ability
fairly to engage in this consent solicitation.

| must consider an additional factor in this case, that is,
the protection afforded NuMed in these proceedings by
Providence's diligent defense of the validity of the
transaction. Providence's and NuMed's interests, for all
purposes relevant here, are essentially congruent. In
Hynson v. Drummond, this court held that a properly
administered class action, without opt-out rights could
be employed to bind all absent, nonresident
shareholders and potential plaintiffs to a final judgment
in an action that would determine the rights attaching to
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corporate stock. Hynson v. Drummond Coal Co., Inc.,
Del. Ch., 601A.2d 570, 575, 576 (1991) ("l suggest that
it would be radically inconsistent with our history to
suppose that binding an absent shareholder to an actual
adjudication in the corporate domicile of the corporate
[*33] rights of holders of stock is in any sense unfair to
that absent shareholder (assuming notice and
opportunity to heard has been afforded)."). In defending
itself in this action, Providence has effectively sought to
protectits investment in NuMed, an investment integrally
related to the voting power of NuMed's shares in
conjunction with Mr. Cummings' own. Since an adequate
defense of the transaction has been put on by
Providence, prejudice to NuMed must be considered in
a different light than it might have been had Providence
not acted, de facto, as its champion.

In equity and good conscience, the absence of NuMed
should not preclude the order sought upon consideration
of the following facts.

First, NuMed knew of the February 13, 1992
Underwriting Agreement and bargained for not only an
indemnification provision in the Stock Purchase
Agreement, but also a letter agreement upon closing
that Providence would indemnify NuMed specifically for
any expense or liability it might incur as a result of a
breach of that agreement.

Furthermore, Mr. Taneja knew about the consent
solicitation and understood the connection between his
transaction and the control contest. In light of the
consent [*34] solicitation he pointedly called Mr.
Cummings and asked whether the deal was still "on." It
would not be unreasonable to conclude further that Mr.
Taneja realized that due to pressure to place a significant

number of shares in friendly hands he was in a much
better bargaining position on September 1 than he had
been just days before. Including voting provisions in the
Stock Purchase Agreement and granting consents and
voting support for board members in letters at the
September 10 closing just days after both parties
learned of the consent solicitation, Messrs. Cummings
and Taneja concluded their speedy negotiations with a
purpose in mind.

Finally, as a result of notice ordered by this court,
NuMed has been apprised of this action and has chosen
not to appear. Mr. Taneja, a nonparty, was voluntarily
deposed, but he has chosen, perhaps at the suggestion
of defense counsel, not to appear.

In light of all of these considerations | cannot conclude
that the absence of NuMed as a party precludes the
court form enjoining Providence and the individual
defendants from effectuating finally the plan that has
been preliminarily proven to thwart the exercise of
stockholder consent rights.

* % [*35] *

An injunction will issue enjoining the corporation or its
agents, until further order of this court, from treating the
stock issued to NuMed as validly issued stock for
purposes of voting or exercising rights to consent. | will
be prepared to try the case on a rapid schedule so that
the situation may be quickly and finally resolved. In
reaching this conclusion | have considered the
off-setting claims of loss that issuance of the injunction
might occasion, but on balance the issuance of the
injunction appears the better and fairer course.

Plaintiffs may submit a form of implementing order.
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Court of Chancery of Delaware, New Castle
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CORNERSTONE TECHNOLOGIES, LLC, ARASTRA,
LLC, KOR HOLDINGS, LLC, and PETER A.
KANJORSKI, Plaintiffs, v. BRUCE E. CONRAD and
THOMAS UNGER, Defendants.

Subsequent History: Reargument denied by Corner-
stone Techs., LLC v. Conrad, 2003 Del. Ch. LEXIS 46
(Del. Ch., Apr. 22, 2003)

Disposition: [*1] Unger's motion to dismiss for lack of
personal jurisdiction granted; Conrad's motion to
dismiss for lack of personal jurisdiction denied; and
Conrad's motion for a stay granted.

Core Terms

Companies, operating agreement, personal jurisdiction,
Counts, removal, limited liability company, purported,
ownership, parties, entity, terms, exercise of personal
jurisdiction, disputes, nonresident, motion to dismiss,
minimum contact, twenty percent, termination, offering,
provides, issues, owns, preliminary objection, ownership
interest, service of process, amended complaint,
settlement offer, appointment, declaration, plaintiffs'

Case Summary

Procedural Posture

Plaintiffs were two limited liability companies (LLCs)
and two of their unit holders. They had operations
based in another state, but were domiciled in Delaware.
Plaintiffs sued defendants, two individuals, in both
states, seeking declaratory, injunctive, and monetary
relief. Both defendants moved to dismiss for lack of
personal jurisdiction. One defendant requested that the
action be stayed or dismissed in favor of the other
state's litigation.

Overview

Plaintiffs complained that defendants were making
certain false claims of ownership in the companies. As a
result, uncertainty existed about who could make
company decisions. Plaintiffs relied solely on Delaware's
long-arm statute, Del. Code Ann. tit. 10, § 3104, to
support their claim of personal jurisdiction over one
defendant. The court found that plaintiffs pointed to only
two acts committed in Delaware that had any relevance
to the instant litigation, which were the actions of forming
each company as limited liability companies in
Delaware. There was no indication whatsoever that the
one defendant had any role in the founding or formation
of either. Therefore, the court lacked personal
jurisdiction. As to the other defendant, jurisdiction was
proper as he was a founder, large unit holder, and top
officer that had been voted off as a manager of both
companies. Del. Code Ann. tit. 6, §§ 18-110(a) and
18-109(a) provided a basis for the exercise of personal
jurisdiction and minimum contacts were shown.
However, the court found it to be a mystery as to why
plaintiffs had chosen to spread their claims over two
states, and a stay of the Delaware action was

appropriate.

Outcome

One defendant's motion to dismiss for lack of personal
jurisdiction was granted, and the other's was denied.
The other defendant's motion for a stay was granted,
and the stay was to remain in effect indefinitely, but
plaintiffs could perfect service of process on the other
defendant and could move to lift the stay no earlier than
a certain date, or on the date of the termination of the
equity action in the other state.

LexisNexis® Headnotes

Business & Corporate Law > Limited Liability Companies >
General Overview

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities
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Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN1 Del. Code Ann. tit. 6, § 18-109(a) permits an
exercise of personal jurisdiction over a manager, as that
term is defined in § 78-109(a), in all civil actions or
proceedings brought in the State of Delaware involving
or relating to the business of the limited liability company.

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

HN2 On aDel. Ch. Ct. R. 12(b)(2) motion, the court may
consider the pleadings, affidavits, and any discovery of
record, and may even hold an evidentiary hearing. The
burden of showing a basis for the court's exercise of
personal jurisdiction over a nonresident defendant rests
with the plaintiffs. In a case when no evidentiary hearing
has been held, the plaintiffs' burden is a relatively light
one--i.e., they must only make a prima facie showing
that the exercise of personal jurisdiction is appropriate.
And, in such a case, the record is construed in the light
most favorable to the plaintiff.

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > Constitutional Limits

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > Minimum Contacts

HN3 The Fourteenth Amendment requires that a
nonresident defendant have certain "minimum contacts"
with the forum jurisdiction such that the maintenance of
the suit does not offend traditional notions of fair play
and substantial justice.

Civil Procedure > ... > Jurisdiction > Jurisdictional
Sources > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN4 See Del. Code Ann. tit. 10, § 3104(c)(1).

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HNS Del. Code Ann. tit. 10, § 3104(c)(1) is a "single act"
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§ 3104. As such, Del. Code Ann. tit. 10, § 3104(c)(1)
supplies a basis for personal jurisdiction only with
respect to claims that have a nexus to such
forum-related conduct.

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HNG6 Del. Code Ann. tit. 10, § 3104(c) is to be broadly
construed to confer jurisdiction to the maximum extent
possible under the Due Process Clause.

Business & Corporate Law > Limited Liability Companies >
General Overview

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities

Business & Corporate Law > Limited Liability Companies >
Member Duties & Liabilities

Civil Procedure > ... > Subject Matter Jurisdiction >
Jurisdiction Over Actions > General Overview

HN?7 The Delaware Limited Liability Company Act, Del.
Code Ann. tit. 6, § 18-110(a), allows the Delaware Court
of Chancery, upon the application of a member or
manager of a limited liability company, to determine the
validity of any admission, election, appointment,
removal, or resignation of a manager and the right of
any person to become or continue to be a manager and,
in case the right to serve as a manager is claimed by
more than one person, to determine the person or
persons entitled to serve as managers.

Business & Corporate Law > Limited Liability Companies >
General Overview

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities

Civil Procedure > ... > Service of Process > Methods of
Service > General Overview

HN8 See Del. Code Ann. tit. 6, § 18-110(c).

Business & Corporate Law > Limited Liability Companies >
General Overview

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities

Civil Procedure > ... > Subject Matter Jurisdiction >
Jurisdiction Over Actions > General Overview

Governments > State & Territorial Governments > Elections

HN9 By the plain terms of Del. Code Ann. tit. 6, §
18-110(a), the Delaware Court of Chancery may hear

provision of the long-arm statute, Del. Code Ann. tit. 10,
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and determine the validity of any admission, election,
appointment, removal, or resignation of a manager of a
limited liability company.

Business & Corporate Law > Limited Liability Companies >
General Overview

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN10 Del. Code Ann. tit. 6, § 18-109(a) permits an
exercise of personal jurisdiction over a manager, as that
term is defined in that subsection, in all civil actions or
proceedings brought in the State of Delaware involving
or relating to the business of the limited liability company
or a violation by the manager of a duty to the limited
liability company, or any member of the limited liability
company.

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities

Civil Procedure > ... > Jurisdiction > Jurisdictional
Sources > General Overview

Civil Procedure > ... > Jurisdiction > In Rem & Personal
Jurisdiction > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > Settlements > Settlement Agreements >
General Overview

HN11 When a defendant is subject to personal
jurisdiction under Del. Code Ann. tit. 6, § 18-109 as to
certain claims, the court may exercise personal
jurisdiction over him as to other sufficiently related
claims.

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN12 Once jurisdiction is properly obtained over a
non-resident director pursuant to Del. Code Ann. tit. 10,
§ 3114, such non-resident director is properly before
the court for any claims that are sufficiently related to
the cause of action asserted against such directors in
their capacity as directors.

Civil Procedure > ... > Jurisdiction > Jurisdictional
Sources > Statutory Sources

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN13 Under Del. Code Ann. tit. 10, § 3114, the relief
sought is not the guiding factor because if jurisdiction
attaches at all under the statute, the nonresident is
before the court for any and all relief that might be
necessary to do justice between the parties by virtue of
the fact that the jurisdiction conveyed by the statute is in
personam jurisdiction.

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

HN14 Once a nonresident director is properly before a
Delaware court by reason of Del. Code Ann. tit. 10, §
3114, that director is properly before the court for any
relief that the facts may require, even if such relief
technically operates against the director in some other
capacity, such as that of a stockholder.

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > General Overview

Civil Procedure > ... > In Rem & Personal Jurisdiction > In
Personam Actions > Minimum Contacts

Constitutional Law > ... > Fundamental Rights > Procedural
Due Process > General Overview

HN15 The due process clause of the Fourteenth
Amendment requires that a nonresident defendant have
certain minimum contacts with the forum jurisdiction
such that the maintenance of the suit does not offend
traditional notions of fair play and substantial justice.
When determining whether these "minimum contacts”
are present, the court should inquire whether the
defendant's conduct and connection with the forum
state are such that he should reasonably anticipate
being haled into court there. Once the defendant's
minimum contacts with the forum have been
established, the court should turn its analysis to issues
of fairness and justice.

Business & Corporate Law > Limited Liability Companies >
Management Duties & Liabilities
Civil Procedure > ... > In Rem & Personal Jurisdiction > In

Personam Actions > General Overview

HN16 Delaware has a strong interest in providing a
forum for disputes relating to the ability of managers of
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a limited liability company formed under its law to
properly discharge their respective managerial
functions.

Civil Procedure > Pleading & Practice > Joinder of Claims
& Remedies > General Overview

Civil Procedure > Judgments > Preclusion of Judgments >
Res Judicata

Criminal Law & Procedure > Commencement of Criminal
Proceedings > Double Jeopardy > Res Judicata

HN17 When a party can raise all claims it has against a
defendant in one forum at one time, it is generally
obligated to do so. The rule against claim splitting is an
aspect of the doctrine of res judicata and is based on
the belief that it is fairer to require a plaintiff to presentin
one action all of his theories of recovery relating to a
transaction, and all of the evidence relating to those
theories, than to permit him to prosecute overlapping or
repetitive actions in different courts or at different times.
The courts of Delaware have long adhered to the
generally accepted view disfavoring the splitting of
claims.

Counsel: Daniel L. McKenty, Esquire, Gerald J. Hager,
Esquire, McCULLOUGH & McKENTY, P.A., Wilmington,
Delaware; Richard A. Breuer, Esquire, Malvern,
Pennsylvania, Attorneys for Plaintiffs.

John M. Bader, Esquire, THOMAS S. NEUBERGER,
P.A., Wilmington, Delaware, Attorneys for Defendant,
Thomas Unger.

Bruce E. Conrad, Weatherly, Pennsylvania, Pro se.

Judges: STRINE, Vice Chancellor.

Opinion by: STRINE

Opinion

MEMORANDUM OPINION

STRINE, Vice Chancellor

This opinion resolves motions brought by the two
defendants in this case, Thomas Unger and Bruce E.

Conrad, to dismiss the complaint for lack of personal
jurisdiction. ' The opinion also addresses defendant
Conrad's request that this action be stayed or dismissed
in favor of litigation pending in the state courts of
Pennsylvania. Candidly, the clarity of the factual record
and of the parties' legal arguments is less than ideal,
making summarization of this opinion difficult, and the
body of the opinion more cumbersome and ambiguous.

[*2] In rough terms, this case involves an unwieldy
dispute between the Kanjorski family and defendants
Unger and Conrad, arising out of their involvement in
two limited liability companies whose operations are
based in Pennsylvania, but which are domiciled in
Delaware. The names of those companies are
Cornerstone Technologies, LLC and Arastra, LLC
(collectively, the "LLCs" or the "Companies"); both are
named plaintiffs. The other plaintifis are Peter A.
Kanjorski, who claims to own 20% of the units of the two
LLCs, and Kor Holdings, LLC, a Kanjorski family holding
entity, claiming to own 60% of the LLCs' units.

Defendant Unger joined the Companies as an employee
sometime after their formation and is alleged by the
plaintiffs to claim an ownership share in them.

Defendant Conrad (who is representing himself pro se)
is alleged to have been one of the original members and
managers of both of the LLCs, and to have been granted
a 20% ownership interest in each.

In this case, the plaintiffs seek various forms of
declaratory, injunctive, and monetary relief against
Unger and Conrad.

As to Unger, the plaintiffs seek a declaration that he
does not own any units of either LLC. The problem [*3]
with this request is that the instrument upon which
Unger supposedly bases his claim to units was executed
entirely in Pennsylvania well after the LLCs were first
formed and only references his possible receipt of units

1 On January 9, 2003, the plaintiffs filed an amended complaint. The defendants' motions are technically directed at that
earlier complaint, as opposed to the more recent -- and more important -- amended complaint. The plaintiffs point out that
"defendants declined the opportunity to file new motions to the amended complaint and elected to treat the motions and briefs
already filed as being addressed to the amended complaint." Pls.' Answering Br. at 2. In any event, the parties have proceeded
on the understanding that the motions to dismiss (along with the associated briefs) are responsive to the amended complaint.
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in another entity, not the two LLCs. 2 Thus, the sole
theory that the plaintiffs press regarding the propriety of
personal jurisdiction over Unger is that he is subject to
jurisdiction under § 3704(c)(1) of the Delaware long-arm
statute. The transactions of business in Delaware that
the plaintiffs seek to attribute to Unger are the acts of
the original founders of the LLCs in forming those
entities in Delaware -- acts that occurred before Unger
was even involved with the LLCs in any manner. The
plaintiffs claim that these prior acts can be attributed to
Unger because he allegedly claims to have become a
member of the LLCs well after they were formed. As a
factual matter, of course, this chain of inference is
impossible without attributing supernatural powers to
Unger and therefore § 37104(c)(1) is not satisfied. For
that and other reasons, Unger's motion to dismiss is
granted.

[*4] As to Conrad, the questions are a bit more difficult
and numerous. The plaintiffs have made a prima facie
showing that Conrad was a founding member, manager,
and high-level officer of each of the LLCs. In two counts
of their complaint, the plaintiffs seek a declaration that
Conrad was properly removed as a manager of the two
LLCs. Under 6 Del. C. § 18-110(a), Conrad may be
served with process over these claims.

Somewhat more problematic are certain other claims
against Conrad. Stated summarily, these allege that
Conrad violated a provision of the LLCs' operating
agreements that require their members, among other
things, to offer their units to the other members before
trying to sell them to third-parties. The plaintiffs seek
various forms of relief tied to that central contention, the
primary being declaratory relief clarifying exactly the
ownership interests that Conrad (and impliedly others)
hold or (the plaintiffs hope) do not hold in the LLCs.

Because there is prima facie evidence of Conrad's
status as a manager of the LLCs, the plaintiffs argue
that jurisdiction over him as to these counts exists under
6 Del. C. § 18-109(a) [*5] , HN1 which permits an
exercise of personal jurisdiction over a manager (as
that term is defined in that subsection) "in all civil
actions or proceedings brought in the State of Delaware
involving or relating to the business of the limited liability

company . . ." 3 These counts seek to resolve disputes
regarding the manner in and price at which units of the
Companies can be transferred under the Buy-Out
Provision. This Provision can be viewed as touching on
important aspects of the Companies' governance and
basic nature, reflecting as it does a commitment by the
founding members -- of which Conrad was one -- that
the original members should have the opp<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>