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A. STATUS OF PETITIONER 
 

Paramjit Basra (hereinafter “Basra”) challenges his King County 

judgment of conviction (Case No. 09-1-05492-1) for murder. Mr. Basra 

(DOC # 357517) is currently incarcerated at the Clallam Bay Corrections 

Center in Clallam Bay, Washington. 

This is Mr. Basra’s first collateral attack on his judgment 
 

B. FACTS 
 

Procedural History 
 

Mr. Basra was charged with murdering his wife by an Information 

filed on July 29, 2009, in King County, Washington. Mr. Basra was 

convicted by a jury on February 22, 2012. He was sentenced to 20 years in 

prison on April 20, 2012. Basra appealed. 

This Court affirmed Basra’s conviction, but remanded for 

resentencing. State v. Basra, 178 Wn.App. 1003 (2013) (unpublished 

opinion). The Washington Supreme Court denied review on April 2, 2014. 

180 Wash.2d 1002. The mandate was issued on April 16, 2014. 

In accordance with this Court’s mandate, an amended judgment was 

entered on May 28, 2014. 

This petition timely follows. 
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Facts from Trial 
 

Paramjit and Harjinder Basra were married in their native India and 

moved to the United States with their son and youngest daughter in 2006. 

RP 332. The family settled in Auburn, Washington. 

Paramjit ran a transportation business in India and became a truck 

driver when he moved to the United States. RP 334, 460, 481. On July 27, 

2009, Mr. Basra was to begin a new job. On his way to work, Mr. Basra 

realized he had left his wallet and cord for his GPS at home. RP 549, 731- 

32. Mr. Basra went home and began searching the master bedroom for the 

wallet and GPS cord. RP 176, 342. 

On direct appeal, this Court summarized the State’s case: 
 

At trial in February 2012, 24–year–old Amandeep testified that on 
the morning of July 27, 2009, she was working on her homework on 
the computer in her parents' bedroom while her mother was lying 
awake on the bed. Then Basra returned to the house and came into 
the bedroom looking for his wallet. Basra and Harjinder began 
quarreling. Basra told Amandeep to leave the room. When 
Amandeep refused, Basra slapped her face. When Harjinder told 
Basra to stop, Basra grabbed Harjinder by the neck or shoulders and 
pushed her against the wall. As Basra held and pushed on Harjinder's 
neck, Amandeep called 911, screaming that Basra was killing her 
mother, but the call was disconnected. Amandeep then called her 
brother on the phone. Amandeep testified that she then saw Basra 
with his hands on Harjunder's neck while Harjinder was lying on the 
floor near the bedroom door. At some point during the altercation, 
Amandeep slapped Basra, knocking off his turban, in an attempt to 
make him stop attacking Harjinder. Amandeep then locked herself in 
the bathroom to speak to the 911 operator, who had called back. The 
State also played a recording of Amandeep's 911 calls, in which she 
said Basra was “beating” Harjinder, he tried to kill Harjinder by 

2  



“pushing her neck,” and “he grabbed a rope and just put it on my 
mom's neck.” 

 
Detective Anna Weller of the Auburn Police Department testified 
that she interviewed Amandeep in October 2009. Amandeep told her 
that Basra's attack of Harjinder began when “he got mad and started 
beating her” by “[s]lapping and pushing” her. 

 
Dr. Micheline Lubin, of the King County Medical Examiner's 
Office, testified that she found two parallel lines across Harjinder's 
neck, consistent with ligature strangulation, which she identified as 
the cause of death. Dr. Lubin testified that strangulation by ligature 
takes 10 to 20 seconds to produce unconsciousness and 30 to 60 
seconds to produce irreversible brain damage. Dr. Lubin also 
testified that a Global Positioning System (GPS) cord found at the 
scene by police was consistent with the ligature impression on 
Harjinder's neck. 

 
Mr. Basra’s defense was diminished capacity. He called Dr. Vincent 

Gollogly in support, who diagnosed Basra as suffering from a single 

episode of a major depressive disorder. RP 508-16. According to Dr. 

Gollogly, Mr. Basra was panicked, anxious, and depressed which made it 

impossible for him to premeditate. RP 585-99. 

On cross, the State challenged the basis of Dr. Gollogly’s diagnosis, 

arguing that it was based entirely on Mr. Basra’s self-reporting. Despite 

Mr. Basra’s urging, defense counsel did not obtain blood tests until months 

after the homicide. See attached Letter to Chief Justice. Those tests showed 

an elevated thyroid level. See attached Blood Test results. Dr. Gollogly 

states in a declaration that because thyroid often cause depression-like 

symptoms this information would have supported his challenged diagnosis. 

See Declaration of Dr. Vincent Gollogly; RP 663. 
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Mr. Basra testified. However, he was only asked one question (the 

color of the turban he was wearing). RP 685. When the prosecutor asked 

Mr. Basra whether he killed his wife, defense counsel objected. RP 686-87. 

Because Basra took the stand for one question, he was not entitled to an 

instruction telling jurors they could not use his failure to testify against him. 

Attached to this petition is a declaration of Mark Larranaga, which states 

that it falls below the standard of practice for competent counsel to effective 

negate a defendant’s right to testify by asking only one question. 

By doing so, counsel effectively interferes with the right to testify, as well 

as eliminates the right to an instruction telling jurors not to draw any 

adverse inference from a defendant’s silence. See Declaration of Mark 

Larranaga. 

During closing arguments, defense counsel began by telling that he 

expected jurors to convict Mr. Basra of murder. “Guilty, Guilty. That’s the 

finding we think the jury is going to make.” RP 941. Defense counsel then 

urged Basra’s jury to convict him of manslaughter, undercutting his expert’s 

testimony. RP 941. Mr. Basra was not asked and did not authorize   

counsel to argue that he was guilty of manslaughter. 

The jury found Basra guilty as charged. 

Additional relevant facts appear below. 
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C. ARGUMENT 
 

1.a. Mr. Basra was Denied the Right to be Present When Jurors 
Were Dismissed for Hardship. 

 

1.b. Mr. Basra was Denied the Right to Effective Appellate 
Counsel When Counsel Failed to Assign Error to the Denial 
of Mr. Basra’s Right to Be Present During Jury Selection. 

 

Introduction 
 

Without Basra present (“On February 6, 2012, with counsel for the 

parties present….”), several jurors were excused for hardship. Transcript 

of Hardship and Private Voir Dire attached. Conducting this portion of 

jury selection without Basra violated his constitutional right to be present. 

Nearly half of the jurors excused had a family member afflicted with 

mental illness or had some other knowledge of mental illness. 

In addition, Mr. Basra was denied his right to effective assistance of 

appellate counsel when counsel failed to allege on appeal the denial of 

Basra’s right to be present. 

A Defendant Has a Right to be Present During Hardship Excusals 
 

This claim is controlled by State v. Irby, 170 Wash.2d 874, 246 P.3d 

796 (2011). 

A criminal defendant has a fundamental right to be present at all 

critical stages of a trial. Rushen v. Spain, 464 U.S. 114, 117, 104 S. Ct. 453, 

78 L. Ed. 2d 267 (1983); Irby, 170 Wn.2d at 880-81. 
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The federal constitution does not explicitly guarantee the right to be 

present, but the right is rooted in the Sixth Amendment's confrontation 

clause and the Fourteenth Amendment's due process guarantee. United 

States v. Gagnon, 470 U.S. 522, 526 (1985). Under the federal constitution, 

a defendant has the right to be present “whenever his presence has a 

relation, reasonably substantial, to the fullness of his opportunity to defend 

against the charge.” Snyder v. Massachusetts, 291 U.S. 97, 105-106 (1934). 

Stated another way, “the presence of a defendant is a condition of due 

process to the extent that a fair and just hearing would be thwarted by his 

absence.” Snyder, 291 U.S. at 107-108. 

The federal constitutional right to be present for jury selection is 

well recognized. See Lewis v. United States, 146 U.S. 370, 373-74  

(1892); Gomez v. United States, 490 U.S. 858, 873 (1989); State v. Wilson, 

141 Wn. App. 597, 604, 171 P.3d 501 (2007). 
 

“Jury selection is the primary means by which [to] enforce a 

defendant's right to be tried by a jury free from ethnic, racial, or political 

prejudice, or predisposition about the defendant's culpability[.]” Gomez, 

490 U.S. at 873 (citation omitted). The defendant's presence “is 

substantially related to the defense and allows the defendant ‘to give advice 

or suggestion or even to supersede his lawyers.”’ Wilson, 141 Wn. App. at 

604 (quoting Snyder, 291 U.S. at 106); see also United States v. Gordon, 
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829 F.2d 119, 124 (D.C. Cir. 1987) (Fifth Amendment requires opportunity 

to give advice or suggestions to lawyer when assessing potential jurors). 

In contrast to the United States Constitution, article 1, section 22 of 

the Washington Constitution explicitly guarantees the right to be 

present, and provides even greater rights. State v. Irby, 170 Wash.2d 874, 

885 n.6, 246 P.3d 796 (2011). Under our state provision, the defendant 

must be present to participate “at every stage of the trial when his 

substantial rights may be affected.”' Id. at 885 (quoting State v. Shutzler, 82 

Wash. 365, 367, 144 P. 284 (1914)). This right does not turn “on what the 

defendant might do or gain by attending ... of the extent to which the 

defendant's presence may have aided his defense [.]” Id. at 885 n.6. 

Washington courts have recognized that jury selection is a “critical” 

stage of trial to which the right to be present attaches. Irby, 170 Wn.2d 

at 883-84. In Irby's case, the trial court required prospective jurors to 

complete a questionnaire seeking information about their familiarity with 

the substantive issues in Irby's case, including whether any of the jurors' 

family members had been murdered. Irby, 170 Wn.2d at 877-78. Based on 

the jurors' questionnaire responses, the trial court and counsel used e-mail 

to excuse seven members of the jury pool “for cause,” specifically related 

to issues involved in Irby's case. Irby, 170 Wn.2d at 877-78. The 

Washington Supreme Court held that (1) the email exchange between the 

trial court and counsel was a portion of the jury selection process that Irby 
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had a constitutional right to attend, and (2) the trial court violated his right 

to be present by excusing jurors for cause in his absence. Irby, 170 Wn.2d 

at 882. 

Like in Irby, Mr. Basra was denied his right to be present when 

numerous jurors were excused. Mr. Basra was prejudiced because if he had 

been present, he could have suggested that counsel not automatically agree 

to all of the excusals, especially given the fact that nearly half of the jurors 

who were excused were potentially favorable jurors. The State cannot show 

that Mr. Basra’s presence would have been “meaningless.” 

Mr. Basra was also prejudiced by appellate counsel’s failure to raise 

this issue on direct appeal. 

A claim of ineffective assistance involves mixed questions of law 

and fact that this court reviews de novo. In re Pers. Restraint of Brett, 142 

Wn.2d 868, 873, 16 P.3d 601 (2001). To prevail on a claim of ineffective 

assistance, a defendant must meet both prongs of a two part test: (1) 

counsel's representation was deficient, meaning it fell below an objective 

standard of reasonableness based on consideration of all the circumstances, 

and (2) the defendant was prejudiced, meaning there is a reasonable 

probability that the result of the proceeding would have been different, but 

for counsel's performance. Strickland v. Washington, 466 U.S. 668, 687, 

(1984); State v. McFarland, 127 Wn.2d 322, 334–35, 899 P.2d 1251 

(1995). If the court decides either prong has not been met, it need not 
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address the other prong. State v. Garcia, 57 Wn.App. 927, 932, 791 P.2d 

244 (1990). Courts presume counsel's representation was 

effective.  Strickland, 466 U.S. at 689; Thomas, 109 Wn.2d at 226. The 

presumption is rebutted if there is no possible tactical explanation for 

counsel's performance. State v. Reichenbach, 153 Wn.2d 126, 130, 101 

P.3d 80 (2004) 
 

If counsel had raised the claim, there is at least a reasonable 

likelihood that this claim would have resulted in reversal on direct appeal. 

See generally In re Morris, 176 Wash.2d 157, 288 P.3d 1140 (2012) (“We 

reaffirm Orange and hold that Morris is entitled to relief under 

his ineffective assistance of appellate counsel claim because this error 

would have been presumed prejudicial on direct review. On this basis, we 

reverse and remand for a new trial.”). 

Conclusion 
 

This Court should reverse and remand for a new trial. 
 

 2.a. Mr. Basra was Denied His Right to a Public Trial 
 

 2.b Mr. Basra was Denied His Right to Effective Assistance of  
             Appellate Counsel 

 

After the potential jurors filled out a questionnaire, three jurors were 

called back for individual questioning. The judge told those jurors that 

their answers were “just for the people in the room.” See e.g., RP (2/6/12) 

20. 
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There is a strong presumption that courts are to be open at all stages 

of the trial. A criminal defendant's right to a public trial is found in article I, 

section 22 of the Washington State Constitution and the Sixth Amendment 

to the United States Constitution, both of which provide a criminal 

defendant with a “public trial by an impartial jury.” The public trial right is 

not absolute but may be overcome to serve an overriding interest based on 

findings that closure is essential and narrowly tailored to preserve higher 

values. Waller v. Georgia, 467 U.S. 39, 45, 104 S.Ct. 2210, 81 L.Ed.2d 31 

(1984). And “[i]t is well settled that the public trial right extends to jury 

selection [including] the questioning of individual prospective jurors.” In re 

Pers. Restraint of Copland, 176 Wash.App. 432, 439, 309 P.3d 626 (2013). 

Like in Morris, supra, if this claim had been raised on direct appeal, 

there is a reasonable likelihood that Mr. Basra’s conviction would have 

been reversed. 

3.a. Mr. Basra Was Denied His Right to Testify 
 

3.b. Mr. Basra Was Denied His Right to Effective Assistance of 
Trial Counsel When Counsel Effectively Denied Mr. Basra 
His Right to Testify 

 

At trial, Mr. Basra had a personal, fundamental right to testify—or 

not. Mr. Basra chose to testify. However, his right was effectively gutted 

when counsel asked him only one question. Moreover, when the 

prosecutor attempted to ask Mr. Basra obviously relevant questions on 

cross-examination, defense counsel objected. As a result, Mr. Basra was 
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not only denied his right to testify, he was stripped of his right to an 

instruction telling jurors not to draw any adverse inferences from his failure 

to answer questions. 

“It is clear that a defendant has a ‘fundamental constitutional’ right 

to testify in his own defense, and that the right must be ‘unfettered.’” 

Owens v. United States, 483 F.3d 48, 58 (1st Cir. 2007), quoting Rock v. 

Arkansas, 483 U.S. 44, 51–53 (1987), and Harris v. New York, 401 U.S. 

222, 230 (1971). 
 

Most of the published cases regarding a denial of the right to testify 

involve counsel’s failure to accurately advise a defendant about his choice 

whether to testify. See e.g., State v. Robinson, 138 Wash.2d 753, 982 P.2d 

590 (1999) (defendant who proves by preponderance of the evidence that 

his attorney actually prevented him from testifying establishes that waiver 

of his right to testify was not knowing and voluntary); Reeves v. State, 974 

So. 2d 314 (Ala. Crim. App. 2007). (counsel ineffective in burglary case for 

preventing the defendant from testifying on his own behalf after the 

defendant insisted that he wanted to do so). 

In this case, counsel acceded to Mr. Basra’s decision to testify. 

However, when counsel asked Mr. Basra only one marginally relevant 

question, they effectively stripped Mr. Basra of his right to testify. To 

make matters worse, counsel also stripped Basra of his right to an 

instructions telling jurors not to draw an adverse inference from his silence. 
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The right to testify must, at a minimum, include the right to testify to 

the most basic, relevant facts of the defense. Stated in the converse, when 

counsel asks a defendant only one marginally relevant question and then 

objects to questions on cross as beyond the scope of direct, counsel has 

denied a defendant his right to testify. 

This Court should remand this claim for an evidentiary hearing so 

that prejudice can be assessed. There are two alternative means of 

determining prejudice. When a defendant is denied the exercise of a 

fundamental personal right, this Court’s prejudice analysis focuses on 

whether defendant would have exercised the right, but for counsel’s 

deficient performance. Here, the obvious answer is “yes.” Alternatively, 

this Court should remand for a hearing where Mr. Basra is provided with 

his right to fully testify. At the conclusion of that hearing, the court should 

make a determination of whether there is a reasonable likelihood of a 

different trial outcome. 

4. Mr. Basra Was Denied His Right to Effective Assistance of 
Trial Counsel When Counsel Failed to Investigate Any 
Medical Factors Contributing to Mr. Basra’s Mental Illness. 
Mr. Basra Was Prejudiced Because He was Experiencing 
Thyroid Problems Which Are Medically Linked to 
Depression. 

 

Thyroid disorders are associated with anxiety and depression. 
 

Despite Mr. Basra’s urgings, defense counsel did not seek blood testing for 

Mr. Basra until months after the homicide. To make matters worse, 
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counsel then did not provide this information to his expert witness. As a 

result, the defense expert’s testimony was attacked on the grounds that 

Basra’s self-report was the only basis for Dr. Gollogly’s diagnosis.  RP 663. 

Washington courts review claims of ineffective assistance of counsel 

de novo as they present mixed questions of law and fact. State v. A.N.J.,168 

Wash.2d 91, 109, 225 P.3d 956 (2010). A defendant who raises an 

ineffective assistance claim “bears the burden of showing that (1) his 

counsel's performance fell below an objective standard of reasonableness 

and, if so, (2) that counsel's poor work prejudiced him.” A.N.J., 168 

Wash.2d at 109. “The benchmark for judging any claim of ineffectiveness 

must be whether counsel's conduct so undermined the proper functioning of 

the adversarial process that the trial cannot be relied on as having produced 

a just result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 

80 L.Ed.2d 674 (1984). Although “[t]here is a strong presumption that 

defense counsel's conduct is not deficient,” that presumption is rebutted if “ 

no conceivable legitimate tactic explain[s] counsel's performance.” State v. 

Reichenbach, 153 Wash.2d 126, 130, 101 P.3d 80 (2004). 

It should have been obvious to reasonably competent counsel that 

establishing the cause of Mr. Basra’s depression would significantly 

improve his defense. Indeed, Mr. Basra himself had been searching for the 

roots of his aberrant behavior. By failing to conduct the investigation, 
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defense counsel exposed their expert to a withering cross-examination, 

where Basra’s self-report was the only basis for Dr. Gollogly’s diagnosis. 

Trial counsel’s failure to investigate was deficient. Mr. Basra was 

prejudiced. This claim should be remanded for an evidentiary hearing. 

5. Mr. Basra Was Denied His Right to Effective Assistance of 
Counsel When Counsel Conceded Basra’s Guilt of 
Manslaughter Without Basra’s Permission, Undercutting 
Basra’s Defense. 

 

After beginning his closing by telling jurors he expected that they 

would convict Mr. Basra of murder, defense counsel asked jurors to find 

Mr. Basra guilty of manslaughter. “But, again folks, we think that you may 

find that he’s guilty of Manslaughter in the Second Degree after you 

consider it.” RP 943. “That’s what most closely fits here. Fill in guilty.” 

RP 997 (see also RP at 982 – 984). “Go ahead and fill in “guilty” on 

Manslaughter in the Second Degree and you’ll be done.” RP at 997. 

Counsel’s closing not only undercut his defense, Mr. Basra did not 

authorize counsel to concede guilt of the lesser crime. See Declaration of 

Basra. As a result, Mr. Basra was denied his Sixth Amendment right to 

effective assistance of counsel. Because counsel conceded guilt without 

Basra’s permission, he urges this Court to automatically find prejudice. 

In State v. Anaya, 592 A.2d 1142 (N.H. 1991), the New Hampshire 

Supreme Court applied the Cronic standard to overturn the defendant's 

accomplice to second-degree murder charge without finding prejudice. 
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Anaya's trial counsel’s closing argument contained at least five requests 

for his conviction as an accomplice to second-degree murder, and for his 

acquittal on the charge of accomplice to first-degree murder. Defense 

counsel pursued this strategy even though Anaya had rejected a negotiated 

plea on the second-degree charge and had taken the stand at trial to testify 

that he was completely innocent. 

This Court should follow Anaya. 
 

RPC 1.2 provides that a lawyer shall abide by a client's decisions 

concerning the objectives of representation. As a result, counsel 

performed deficiently by failing to inform and seek the permission of Mr. 

Basra to affirmatively argue that Basra was guilty of manslaughter. 

Mr. Basra was prejudiced not only because the argument was 

unauthorized by Basra, but also because it served to undercut Basra’s 

defense. Defense counsel urged the jury to return a compromise verdict 

after counsel told jurors he was sure they would reject the defense. The 

proffered manslaughter verdict was, at best, an appeal to the sympathy of 

the jurors. 

At a minimum, this Court should remand this claim for an 

evidentiary hearing. 

// 
 

// 
 

// 
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D. CONCLUSION AND PRAYER FOR RELIEF 
 

This Court should call for a response from the State. If the State 

contests Mr. Basra’s evidence, this Court should remand to the trial court 

for either an evidentiary hearing or for a determination on the merits. RAP 

16.11-.13. Otherwise, this Court should reverse and remand for dismissal, 

a new trial, or any relief that this Court determines is appropriate. 

DATED this 12th day of May, 2015. 
 

Respectfully Submitted: 
 

/s/Jeffrey E. Ellis 
Jeffrey E. Ellis #17139 
Attorney for Mr. Basra 
Law Office of Alsept & Ellis 
621 SW Morrison St., Ste 1025 
Portland, OR 97205 
JeffreyErwinEllis@gmail.com 
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DECLARATION OF MARK LARRAÑAGA 

I, Mark Larrañaga, declare: 

1. I am over 18 and am competent to make this declaration.  

2. I am an attorney licensed in good standing in California (inactive), Oregon 

and Washington.   I have primarily practiced in the area of criminal defense 

for the last twenty years.  From 2001-2006, I was the director of Washington 

state’s Death Penalty Assistance Center, which provided resources, training 

and consultation to capital defense attorneys throughout the state.  I have 

presented at national and international seminars on a variety of topics, 

including: investigating traumatic brain injuries, investigating mitigation, 

jury selection, competence and ineffective assistance of counsel.   I have 

been deemed qualified in state and federal courts to be appointed to capital 

trials, direct appeals and post-conviction matters; and have been appointed in 

that capacity in Alaska, Colorado, Idaho, Nevada, Oregon and Washington.  

I am a member of Washington State Bar Association’s Council on Public 

Defense, which developed standards for indigent defense that were adopted 

by the Washington Supreme Court under Criminal Rule (CrR) 3.1 Stds. 

 

3. As a result, I am familiar with the standards of practice for the defense of 

criminal cases in King County and in Washington State. 

 

4. The decision whether or not to testify belongs to a criminal defendant.  

While counsel can and should provide advice to the defendant regarding this 

choice, defense counsel is bound to accept the defendant’s decision.  

 

5. When a defendant decides to testify, competent defense counsel should 

conduct a direct examination that covers the facts relevant to the defense.  In 

my professional opinion, it falls below a reasonable standard of practice to 

ask the defendant on direct examination single or minimal questions on 

matters that are only tangentially relevant.     

 

6. While defense counsel controls the conduct of direct and cross-examination, 

where defense counsel only asks one tangentially relevant question of 

his/her client, counsel has essentially overridden the client’s decision to 

testify.   

 



7. Additionally, when defense counsel limits the direct examination of his/her 

client, defense counsel forfeits the defendant’s right to an instruction 

directing the jurors not to draw any adverse inference from the failure to 

answer questions.  In other words, defense counsel’s actions effectively 

deprive his/her client of two rights: the right to testify and the right to remain 

silent.   

 

I declare under the penalty of perjury of the laws of the State of Washington 

that the above is true and correct.   

 

 

    /s/ Mark A. Larrañaga      April 8, 2015 / Seattle, WA   

 Mark A. Larrañaga,             Date / Location 

 WSBA#22715 

 




































































































