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I. INTRODUCTION 

This case is on appeal for two reasons: (1) because the trial court erred 

when it granted the three defendants' motions for summary judgment and 

dismissed the plaintiff Debi 0' Brien's causes of action for employment 

discrimination, unlawful retaliation, and wrongful termination; and (2) 

because the trial court erred when it granted the defendants' motion for 

CR 11 sanctions and imposed monetary sanctions of $6,500 against the 

plaintiff, Debi O'Brien, and her two attorneys-Sandra Ferguson and 

Margaret Boyle. With respect to the first issue, Debi O'Brien is the 

aggrieved party and appellant. With respect to second issue, Debi 

O'Brien, Sandra Ferguson and Margaret Boyle are the aggrieved parties 

and appellants. 

II. ASSIGNMENTS OF ERROR 

1. The trial court erred when it entered its first order granting the 
defendants' motion for CR 11 sanctions. 

2. The trial court erred when it denied Plaintiffs motion for 
reconsideration of its first order imposing CR 11 sanctions. 

3. The trial court erred when it entered its second order granting CR 
11 sanctions, and imposing CR 11 sanctions of $6,500 on Plaintiff 
and her two attorneys. 

4. The trial court erred when it made a finding of fact that the 
pleadings were filed by Plaintiff and Plaintiffs counsel "in service 
of a concerted effort at forum shopping and therefore, for an 
'improper purpose"'. 

- 1 -



5. The trial court erred when it failed to consider the least severe 
sanction adequate to achieve the goals of CR 11, and failed to 
explain with reasonable precision how the attorneys' fees it 
awarded to the defendants were calculated, or how the type of 
sanctions it imposed, corresponded to the conduct being 
sanctioned. 

6. The trial court erred when it concluded that there was no legal 
basis for including two of the individual defendants-Hugh 
Koskinen and Dan Lawson-in the pleadings and that this 
warranted CR 11 sanctions. 

7. The trial court erred when it imposed CR 11 sanctions on Plaintiff 
and Plaintiffs counsel for alleging a breach of contract claim in 
the pleadings. 

8. The trial court erred when it denied Plaintiffs request for a 
continuance of the summary judgment hearing, pursuant to CR 
56(f). 

9. The trial court erred when it granted the defendants' motion for 
summary judgment and dismissed all of Plaintiffs claims with 
prejudice. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Did the trial court deny Plaintiff and her attorneys their right to due 
process by imposing CR 11 sanctions of $6,500 based on an 
unsupported conclusion about their improper motives, without 
affording the opportunity for oral argument or testimony? 
(Assignment of Error Nos. 1-7) 

2. Does a trial court have authority to impose CR 11 sanctions based 
on a finding of "improper purpose" alone, if the pleadings are well­
grounded in fact and warranted by existing law or a good faith 
argument for the extension, modification or reversal of existing 
law? (Assignment of Error Nos. 1-7) 

3. Will the trial court's imposition of CR 11 sanctions have the 
potential effect of deterring litigants (and their attorneys) from 
dismissing parties or claims for legitimate or salutary purposes -
such as reducing costs, simplifying the proceedings, streamlining 
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presentation of evidence and issues-because of fear that the act of 
voluntary dismissal may be construed by a trial court judge as 
evidence that the pleadings were filed for an "improper purpose" in 
violation of CR 11? (Assignment of Error No. 1-7) 

5. Was the trial court's decision to impose CR 11 sanctions 
manifestly unreasonable and based on untenable grounds? 
(Assignment of Error Nos. 1-7) 

6. Does the Supreme Court's opinion in Antonius provide a legal 
basis for Plaintiffs hostile work environment/retaliation claims 
against Hugh Koskinen and Dan Lawson because their acts 
contributed to one unitary, indivisible hostile environment claim? 
(Assignments ofErrorNos. 1-7) 

7. Assuming arguendo, that the 3-year statute of limitations is a bar to 
Plaintiffs claims against two of the individual defendants­
Koskinen and Lawson-is the plaintiffs argument to the contrary 
based on Antonius, a frivolous argument, or is this an issue of first 
impression that presents debatable issues of substantial public 
importance, and therefore, joinder of these defendants was not 
frivolous and did not violate Rule 11? (Assignments of Error Nos. 
1-7). 

8. Will the trial court's CR 11 sanctions in this case have a chilling 
effect on the appellants' and on other future litigants' willingness 
to zealously (assertively and creatively) advocate for their clients 
by asserting legal theories that are based on good faith arguments 
for the extension, modification or reversal of existing law? 
(Assignments of Error Nos. 1-7) 

9. If the Court does not reverse the trial court's sanctions order, 
should the Court remand to the trial court with instructions to 
articulate on the record, the factual or evidentiary basis for 
imposing CR 11 sanctions, and to quantify the amount awarded 
with reasonable precision, and to explain how the type and amount 
of sanctions correspond to the conduct at issue? (Assignment of 
Error Nos. 1-7). 

- 3 -



10. If the Court does not reverse the trial court's sanctions order, 
should the Court remand to the trial court, to consider on the 
record, the least severe type of sanction which would adequately 
serve the purposes of CR 11 under the circumstances presented by 
this case (i.e., deterrence, punishment, and compensation)? 
(Assignment of Error Nos. 1-7) 

11. Did the trial court abuse its discretion when it denied Plaintiffs 
motion for a continuance under CR56(f), since Plaintiff was not 
allowed adequate time to conduct discovery in this case against 
Leonard Carder, due to the defendants' improper removal to 
federal court and the sanctions motion and sanctions litigation 
which followed remand? (Assignment of Error Nos. 8,9) 

12. Did the record which was before the trial court below, show the 
existence of genuine disputes of material fact which precluded the 
summary judgment dismissal of Plaintiffs disability 
discrimination claim for failure to accommodate in violation of 
RCW §49.60? (Assignments of Error Nos. 8,9) 

13. Did the record before the trial court below, show the existence of 
genuine disputes of material fact which precluded the summary 
judgment dismissal of Plaintiffs claim that the defendants 
retaliated against her for engaging in opposition activity protected 
under RCW §49.60? (Assignment of Error No. 8,9) 

14. Did the record before the trial court below, show the existence of 
genuine disputes of material fact which precluded the summary 
judgment dismissal of the Plaintiffs claim for breach of contract or 
promissory estoppel, based on the terms and conditions set forth in 
the ABM Employee Handbook and the ABM Code of Business 
Conduct? (Assignment of Error No. 8,9) 
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15. Did the record before the trial court below, show the existence of 
genuine disputes of material fact which precluded the summary 
judgment dismissal of the Plaintiffs claim for age discrimination, 
in violation ofRCW §49.60? (Assignment of Error Nos. 8,9) 

16. Was the evidence of the defendants' conduct from 2009 to 2013, 
legally sufficient to support Plaintiffs claim of severe and 
pervasive hostile work environment which altered the terms and 
conditions of her employment? (Assignment of Error No. 9) 

17. Did the trial court abuse its discretion when it denied Plaintiffs 
motion under CR 56(f) for a continuance to allow amendment of 
the Complaint to include a wrongful termination in violation of 
public policy claim based on a recent change in the law which 
abrogated Cudney? (Assignment of Error No. 8) 

IV. STATEMENT OF THE CASE 

A. Procedural Facts- Federal Court 

O'Brien's Lawsuit Filed in State Court-Removed. Plaintiffs lawsuit 

was originally filed in State court in October 2014, against ABM Parking 

and ABM Industries ("ABMI"). The defendants timely removed the case 

to federal court based on complete diversity and that is where a substantial 

portion of this litigation took place, until the action was voluntary 

dismissed without prejudice by Judge Coughenour. Soon after the 

defendants removed the case, Plaintiff amended the complaint to join 

Plaintiffs former boss, Leonard Carder, as an individual defendant. 
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Carder and O'Brien both reside in Washington and no federal-law claims 

were being asserted, therefore, Plaintiff filed a motion for remand to State 

Court. CP 95-1081, 326-331.2 

ABM's Motion to Drop Carder-Granted February 21. 2014. In order to 

avoid the State-court forum, the defendants filed a motion to sever or drop 

Carder from the case, arguing that: ( 1) Carder was a sham defendant, 

joined for the sole purpose of defeating diversity jurisdiction; and (2) 

Carder was not an indispensable party under FRCP 19(a), and therefore, 

the Court should exercise its discretion under FRCP 21, and drop Carder 

from the case in order to preserve federal-court jurisdiction. CP 503-511. 

The District Court granted Defendants' motion to drop Carder. CP 516-

520.3 The Court implicitly rejected Defendants' claim that Carder was a 

"sham" defendant, but dismissed Carder anyway, based on its finding that 

Carder was not an indispensable party under FRCP 19(b). The Court's 

rationale is set forth in its Order as follows: 

"[A]s the case against Mr. Carder will be dismissed without prejudice, 
Plaintiff will not be prevented from filing a suit against Mr. Carder in 
state court, meaning that any prejudice accruing to her is minimal. 
The Court gives little weight to Plaintiffs sole argument for why the 
Court should not drop Mr. Carder." 

1 Docket from USDC, O'Brien v. ABM, et al. 
2 Obrien Deel. ISO of Remand. 
3 See Appendix, Ex. 1 (CP 516-520, ORDER, entered February 21, 2014). 
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"All claims against Mr. Carder are DISMISSED without prejudice to 
Plaintiff filing claims against him in state court ... " 

Id. [Emphasis added.] 

Thus, in order for O'Brien to exercise her right to hold Carder liable as 

an "employer" under RCW §49.60, she would have to bring two separate 

lawsuits on the same subject matter-one in Federal court against the 

ABM corporations, and one in State court against Leonard Carder. Rather 

than immediately filing a lawsuit against Carder, Plaintiff proceeded to 

take discovery in District Court. The discovery obtained advanced her 

claims against ABM, but also against Carder. 

Plaintiffs Motions to Compel and for Sanctions Under CR 26(g). The 

discovery process became extremely contentious and costly, due to the 

defendants' discovery abuse. Their misconduct was egregious, it was 

proven, and it was prejudicial to Plaintiff. Most prejudicial of all, was the 

defendants' failure to produce comparator information responsive to 

Plaintiffs first written discovery requests which were served when the 

lawsuit was originally filed in October 2013. After 13 months, Plaintiffs 

counsel learned about the existence of at least two important comparators 

that the defendants had improperly withheld throughout the litigation, 
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causing substantial prejudice. CP 335-3394, CP 340-343 5• Plaintiff 

moved to compel production of documents related to the comparators, and 

sought discovery sanctions under FRCP 26(g). CP 264-292, 293-301, 

332-333, 302-3106, 293-301 7, CP 302-3188, CP 244-489, CP 249-263 10. 

The District Court denied the motions to compel and for sanctions. CP 

394-395, CP 397-400. 11 

Plaintiff's Motions for Continuance-Granted in Part. The District Court 

did grant two motions for a continuance. A request for 90 days was 

granted. CP 110-112. And a second request for a 90-day continuance was 

partially granted, but partially denied (i.e., an additional 21 days was 

granted). CP 117-118. But the continuances did not address the problem, 

which was Defendants' discovery abuse. Continuances of the trial date 

did not punish or deter the defendants, as FRCP 26(g) sanctions would 

have done. Therefore, Defendants continued to engage in the abusive 

4 Declaration of Melody Dillon obtained by Plaintiff's counsel and filed in support of 
Plaintiffs motions to compel and for sanctions. 
5 Declaration of Jason Reidt, obtained by Plaintiff's counsel and filed in support of 
Plaintiff's motions to compel and for sanctions. 
6 Deel. of Sandra Ferguson in support of Sanctions. 
7 Deel. of Sandra Ferguson in support of sanctions. 
8 Deel. of Sandra Ferguson and exhibits thereto in support of Plaintiff's Second Motion 
to Continue Trial Date. 
9 Deel. of SLF In Support of Motion to Continue. 
10 Deel. of SLF in Support of Joint Motion. 
11 District Court's Orders Denying First and Second Motion for Sanctions and to Compel. 
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tactics which had profited them. As a result, Plaintiff was not able to 

complete discovery. CP 113-116.12 

Depositions of Kwan, Purvis, Koskinen. In the final weeks before the 

discovery deadline under the second continuance order, Plaintiff's counsel 

did manage to depose the following witnesses: (1) Madeline Kwan-HR 

Director for ABM Parking (CP 1519-1579), (2) Matt Purvis-Branch 

Manager, ABM Parking (CP 1459-1516), and (3) Hugh Koskinen-

former Branch Manager, ABM Parking (CP 1583-1611). These 

depositions resulted in the discovery of additional evidence supporting 

O'Brien's allegation that Leonard Carder was responsible for the hostile 

work environment she experienced over several years, and also for her 

unlawful termination from ABM Parking on February 6, 2013. 

Depositions Scheduled, But Prevented by Protective Orders. 

Other depositions were scheduled by mutual agreement to take place 

during the final days before the discovery cut-off date. However, 

defendants refused to cooperate when the time came, then sought 

protective orders-which the District Court granted. This prevented 

O'Brien's attorneys from taking CR 30(b)(6) depositions of the ABM 

corporations, and from deposing Rod Howery-who Defendants claim 

12 See App., EX 2 (CP 113-116, Order Granting Motion for Vol. Dismissal, entered April 
23, 2015). 
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was the decision-maker in the termination of Plaintiff. It also prevented 

the deposition of Vivian Smith, VP of Human Resources for ABM 

Industries who it is not disputed, gave final written approval for Plaintiffs 

termination from ABM Parking. Leonard Carder's deposition was neither 

scheduled, nor taken for lack oftime. CP 356-35713, CP 360-361 14, CP 

362-36415, CP 358-35916, CP 355-35617• 

Voluntary Dismissal Pursuant to FRCP 41(a)(2)-Granted April 23, 2015. 

On March 19, 2015, O'Brien provided notice of her intention to 

voluntarily dismiss the federal-court case under FRCP 4l(a)(2). Within a 

few hours of receiving this notice, ABM Industries filed a motion for 

summary judgment. Two weeks later, ABM Parking filed its motion for 

summary judgment. CP The ABM defendants opposed voluntary 

dismissal and alternatively, asked the Court to impose conditions on the 

dismissal. CP 95-108. The District Court granted leave to dismiss the 

case with prejudice, and refused to impose conditions. CP 113-116. 18 

13 District Court's Order Granting Protective Order to Defendants. 
14 District Court's Order Granting Defs' Motion to Re-schedule Depositions. 
15 Letter from Sandra Ferguson to District Court, dated March 13, 2015, opposing 
protective order. 
16 Letter from Sandra Ferguson to District Court, dated 2/24/15. 
17 District Court's Minute Order. 
18 App., Ex. 2 (CP 113-116, Order Granting Motion for Vol. Dismissal, entered 4/23/15). 
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Defendants argued that the voluntary dismissal was in bad faith or for an 

improper motive, but the District Court disagreed, stating: 

"Plaintiff completed some depositions after the second continuance 
was granted, but also cancelled five scheduled depositions, apparently 
after concluding that there was insufficient time to complete necessary 
discovery." 

Id. [Emphasis added] 

Defendants argued that the motion to dismiss should be denied 

because they would be prejudiced by being "deprived of a federal forum". 

The Court rejected this argument, stating that "while loss of a federal 

forum can be a factor in determining legal prejudice, it does not by itself 

constitute prejudice." Id. [Emphasis added] 

Defendants claimed that they incurred fees and costs of more than 

$250,000, and asked the Court to award fees and costs ifthe motion for 

voluntary dismissal without prejudice was granted. The Court denied the 

request, finding that "such an award is unwarranted." Id. [Emphasis 

added] 

Finally, Defendants asked the District Court to consider their summary 

judgment motions before dismissing the case, but the District Court denied 

their request, stating: 

"Most notably, Defendants ask the Court to rule on the pending 
motions for summary judgment because it would 'be unjust for 
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Plaintiff to escape ruling on the merits of these motions.' This 
'presumes a favorable result' for Defendants. The Court declines to 
impose the requested conditions." 

Id. [Emphasis added] Thus, the Court dismissed the case without 

prejudice, leaving Plaintiff free to re-file the case-which she did. 

Plaintiffs Notice of Appeal to Ninth Circuit. O'Brien filed a notice of 

appeal, seeking reversal of the District Court's discovery rulings denying 

motions to compel and for sanctions. CP 414-415. O'Brien also sought 

reversal of the District Court's order granting ABM's motion for judgment 

on the pleadings and dismissing Plaintiffs common law claim for 

wrongful termination in violation of public policy. CP 119-125. 19 The 

Court's decision was based on the "adequacy" test established in Cudney 

v. ALSCO, Inc., 172 Wash.2d 524, 537, 259 P.3d 244, 250 (2011). Id. 

However, the Washington Supreme Court soon decided a trio of cases 

which abrogated Cudney. Thus, O'Brien dismissed the appeal because it 

was moot, but intended to file claim in the State-court action, based on the 

change in the law. However, it was not possible to add the claim, due to 

the defendants' improper removal of the case to federal court for 2.5 

months, and on remand, the trial court's denial of O'Brien's 56(f) motion 

and the granting of summary judgment. (see Part B., infi-a). 

19 App., Ex. 3 (CP 119-125, Order Granting Motion for Judgment on the Pleadings, 
entered February 18, 2015). 
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B. Procedural Facts-State Court. 

Original Complaint-Filed March 20, 2015. Plaintiff filed a lawsuit 

against Carder after discovery obtained in the case against ABM led to 

evidence supporting the WLAD claims against Carder, and the other 

individual managers who reported to Carder, including Hugh Koskinen, 

Matt Purvis, and Paulette Ketza. 

Amended Complaint-Filed April 6, 2015. An amended complaint was 

filed to add Vivian Smith and Rod Howery as individual defendants. 

These defendants were never served. 

Defendants' Written "Notice of Rule 11 Violations"-March 30, 2015. 

Defendants sent a "Notice of Rule 11 Violations", demanding that 

Koskinen and Lawson be dismissed from the lawsuit. CP 594-95. They 

argued that because Koskinen and Lawson left the company in April 2010 

and October 2010 (respectively), the 3-year statute oflimitations barred a 

WLAD claim against them for conduct they engaged in while employed 

by ABM Parking, even though these acts contributed to, and were part of 

the hostile work environment which continued after they left their 

employment in 2010. Plaintiff's counsel disagreed with this assertion, 

based on the Antonius opinion, which held that all acts that contribute to a 
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hostile work environment are considered as one unlawful act for purposes 

of determining whether the limitations period has expired. CP 597-98. 

Second Amended Complaint-Leave Granted May 13, 2015. After the 

District Court granted leave for voluntary dismissal of the case against the 

ABM defendants without prejudice, O'Brien moved in State court to 

amend the complaint to add the ABM companies to the action she had 

recently filed in State court. The trial court granted the motion to file a 

second amended complaint. CP 422-23.20 However, the following 

commentary was appended to the Order: 

"Permission to amend does not mean the Court may not later dismiss 
some or all of these claims on the bases argued-and the Court may, in 
fact, even ask itself "What Would Judge Coughenour do?"' 

Id. [Emphasis in the original]. 

Second Amended Complaint-Filed June 3, 2015. Plaintiff's Second 

Amended Complaint was filed, and it contained 77 separate 

paragraphs of factual allegations. CP 1265-1286.21 The facts alleged 

were supported in substantial part, by the evidence obtained from 

depositions of witnesses taken during federal proceedings, including 

20 See, App., Ex. 5 (CP 422-23, Order Granting Plaintiff's Motion for Leave to Amend the 
Compl., entered May 13, 2015). 
21 See, App., Ex. 6 (CP 1265-1286, marked up and filed as exhibit in support of Plaintiff's 
and Plaintiff's counsel's motion for reconsideration of Order granting CR 11 sanctions). 
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Kwan (CP 1518-1580), Purvis (CP 1449-1516), Koskinen (1582-1611), 

O'Brien (CP 183-227), Bernadette Stickle (CP 1759-1841), Melody Dillon 

(CP 1612-1750), and Jason Reidt (1752-55).22 

Stipulation Dismissing Defendants Without Prejudice-June 8, 2015. 

Plaintiff agreed to dismiss six of the individual managers without 

prejudice and they were dismissed pursuant to a stipulation and agreed 

order, which left only Leonard Carder and the ABM companies as 

defendants in the state-court action. CP 446-48.23 

Defendant's Removal of Case to Federal Court-June 11, 2015. Defense 

counsel removed the case to Federal court, although there was no basis for 

federal jurisdiction. CP 449-50. Plaintiff's counsel moved for remand, 

but it took 2.5 months for the case to be remanded. No progress was 

possible on in the trial court below, during this interval. 

Judge Zilly Orders Remand-August 25, 2015. Defendants opposed 

Plaintiff's motion for remand even though their removal was baseless, 

arguing that Carder was a sham defendant and asking the District Court to 

exercise its discretion under FRCP 21, and dismiss Carder from the case 

22 This citation (RP 1752-55) is to the Declaration of Jason Reidt, filed by O'Brien during 
federal case in support of motions to compel and for sanctions. RP 1756-57 is Exhibits 
from Reidt's deposition taken by Defense counsel. 
23 App., Ex. 6 (CP 446-448, Stip. And Order of Dismissal Without Prejudice, entered June 
8, 2015). 
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as not indispensable under FRCP 19(b ). Thus, the case had come full 

circle, hearkening back to defendants' first removal of the plaintiff's case 

from State court, the joinder of Carder and the defendants' motion to drop 

Carder, Judge Coughenour's order dismissing Carder from the federal case 

without prejudice. This second time around however, there was not 

diversity jurisdiction to justify Defendants' removal. And this time 

around, Judge Zilly declined to exercise the District Court's discretion 

under Rule 21. Like Judge Coughenour before him, Judge Zilly rejected 

the defendants' claim that Carder was a sham defendant. But Judge Zilly 

made this finding expressly on the record, stating: 

"The Court ... finds that Mr. Carder is not a sham defendant as plaintiff 
has stated a theoretically plausible claim against him. See Brown v. 
Scott Paper Worldwide Co., 143 Was.2d 349, 353 (2001) (stating that 
supervisors may be held liable under Washington law for their 
discriminatory acts.)." 

CP 459-460.24 

Defendants' Motion for CR 11 sanctions-Granted September 14, 2015. 

On August 25, 2015, the case was returned to State court. Before Plaintiff 

could proceed, Defendants filed a motion for CR 11 sanctions and this 

issue had to be litigated, preventing progress on the case. The trial court 

24 App., Ex. 7 (CP 459-60, Minute Order of USDC, Judge Zilly, entered August 4, 2015). 
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granted the motion for CR 11 sanctions. CP 2161-2163.25 The trial 

court's Order states: 

"[T]he bringing of claims against these four individual defendants 
(Koskinen, Lawson, Purvis and Ketza and their marital communities) 
was in clear violation of CR 11." 

"Once leave was granted in May to add plaintiffs former [corporate] 
employer[ s] to this lawsuit. .. these four individuals were promptly 
dropped from the suit. That their involvement was so quickly 
proclaimed to be unnecessary is a compelling demonstration that it had 
always been unnecessary." 

"[There was] no defensible reason for treating these individuals in the 
manner they were." 

The Order further states that the Court will require "plaintiff or 

plaintiffs counsel to pay for all legal costs attributable to inclusion of 

these four individuals in the state court action .. .includ[ing] costs of 

research and writing on the subject of these four individuals' defendants." 

Id. 

Plaintiffs Motion for Reconsideration-Denied October 22, 2015. The 

trial court denied Plaintiffs motion to reconsider its decision to impose 

CR 11 sanctions. CP 2159.26 

2nd Order Imposing Sanctions of $6,500-November 16, 2015. This 

25 App., Ex. 8 (CP 2161-2163, Order on Defs' Motion for Sanctions, entered September 
14, 2015). 
26 See, App., Ex. 9 (CP 2159, Order Denying Plaintiff's Motion for Reconsideration, 
entered October 23, 2015). 
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Order imposed monetary sanctions of $6,500 on O'Brien and her two 

attorneys, jointly and severally. CP 2157-2158. 27 The Order states as 

follows: 

a. Many of the claims against these individuals were not well­
grounded in fact or warranted by existing law and a reasonable 
inquiry would have made this clear; there has not been offered any 
way in which these individuals could have been found liable under 
the plaintiffs contract with her employer nor has there been any 
explanation of why the statute of limitations would not bar a 2015 
lawsuit based on action taken no later than 2010. 

b. By its previous reference to the 'procedural machinations in which 
these four individuals were ill-used as unwilling and unfortunate 
pawns,' the Court meant to indicate that their inclusion in the 
lawsuit was in service of a concerted effort at forum shopping and, 
therefore, was ''for an improper purpose.'" 

"These are the specific findings upon which the conclusion of a CR 11 
violation is based." 

Id. [Emphasis added]. 

Motions for Summary Judgment-Granted November 16, 2015. The 

summary judgment hearing on Defendants' dispositive motions took place 

on November 13, 2015. CP 2152-2156. RP 11/13/2015. The trial court 

below granted all three motions. CP 2154-2156.28 This appeal followed. 

27 See, App., Ex. 10 (CP 2157-2158, 2nd Order On Defs' Motion for Sanctions, entered 
November 16, 2015). 
28 See, App., Ex. 11 (CP 2152-2156, Order On Defs' Motion for Summary Judgment). 
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Plaintiffs' CR 56(f) Motion-Denied November 16, 2015. O'Brien's 

motion for a continuance to take the defendants' depositions was denied. 

CP 2153. 

Judgment for Defendants and Sanctions-December 15, 2015. This Order 

states that "oral argument was presented and considered by the Court". 

But the trial court did not allow oral argument on the question of CR 11 

sanctions CP 2172-2176.29 See RP 11113/2015. 

C. Facts Supporting Claims of Discrimination, Retaliation, Unlawful 
Discharge, Breach of Contract/Promissory Estoppel. 

Plaintiffs Second Amended Complaint. Plaintiffs Second Amended 

Complaint contains 77 separate paragraphs of factual allegations. CP 

1265-1286 (Ex. 4 to App.), supported by deposition testimony of Kwan, 

Purvis, Koskinen, O'Brien, Dillon, and Reidt. (CP 1459-1518, 1519-

1579, 1583-1611, 1612-1724, 183-227, 1752-55.) 

ABM Janitorial Employed O'Brien. Debi O'Brien was hired by ABM 

Janitorial in June 2000. During the hiring process, she informed her 

prospective employer of a physical disability. CP 1853. O'Brien's 

performance after she was hired was satisfactory. She was given 

additional responsibilities and in 2003, she earned a Human Resources 

29 See, App., Ex. 12 (CP 2172-2176, Judgment For Defs on Defs' Motions For Summary 
Judgment, entered December 15, 2015). 
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Certification. CP 1848. In 2007, Kwan (HR Director for ABM Parking) 

suggested to O'Brien that she apply for a newly-created HR position at 

ABM Parking. CP 1848. Kwan interviewed O'Brien, recommended her 

for the position, and Carder approved the decision to hire O'Brien. CP 

1519-1524. 

HR Coordinator/Operations Manager-ABM Parking. O'Brien's position 

at ABM Parking was created by Leonard Carder, in consultation with the 

HR Director, Madeline Kwan. CP 1519-1521, CP 1522-23. The salary 

for the position was came from the Operations budget for the Northwest 

Region, which Carder controlled. CP 1524. At some point, Carder would 

be promoted to Executive VP ("EVP"). Defendants claim that at that 

time, Rod Howery assumed some additional responsibilities. However, 

there is no dispute that Carder remained in the Seattle office where 

O'Brien worked, Howery remained in California, and Howery was 

"accountable" to Carder, while Carder remained in control the budget for 

the region. CP 1524-1527, CP 1562. Plaintiffs job title of "HR 

Coordinator/Operations Manager" was indicative of the hybrid or dual 

nature of her position. CP 1522-23. Madeline Kwan and Kwan's boss, 

Vivian Smith, supervised O'Brien in the performance of her HR duties. 

CP 1851-52. However, on the Operations side, O'Brien reported to 

Carder, and to the Operations branch managers who reported to Carder. 
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Initially, this was Hugh Koskinen and Dan Lawson; later, it was Matt 

Purvis. CP 1848-1852. 

ABM Employee Handbook and Code of Business Conduct. O'Brien was 

allowed to retain her seniority for purposes of certain fringe benefits that 

she had earned while employed at ABM Janitorial. CP 1848. The written 

personnel policies which governed the terms and conditions of O'Brien's 

employment did not change as a result of the move. Every year, O'Brien 

continued to receive a copy of the "ABM Employee Handbook" and the 

"ABM Code of Business Conduct", which she was required to review and 

acknowledge in writing. CP 1843. 

Conflict Inherent in Dual Role of HR/Operations Manager. As an HR 

manager, O'Brien was responsible for ensuring ABM Parking's 

compliance with Federal and State anti-discrimination laws, workplace 

safety laws and regulations, and other compliance issues related to labor 

relations. She answered to, and received instructions from Madeline 

Kwan and Vivian Smith. CP 1849-50. As an Operations Manager, 

O'Brien reported to Leonard Carder and his assembled team, and the goal 

of Operations was to increase profits and reduce costs. CP 1524-25. As 

noted, her salary was funded by the Operations budget which Carder 

controlled. CP 1524-27. O'Brien and the other Operations managers-
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Koskinen, Lawson, and Purvis-served at Carder's pleasure. CP 1562. 

There was an inherent conflict in the dual roles and functions which 

O'Brien was expected to perform. Very soon, this was to her detriment, 

when O'Brien's good faith performance of her duties as an HR manager 

were inconsistent with Carder's prerogatives and goals for Operations. CP 

1855-57. (See discussion of Melody Dillon and Jason Reidt, infra.) 

Melody Dillon-Comparator for Retaliation. In March 2009, O'Brien 

was required to assist HR with handling a sexual harassment complaint of 

a female employee named Melody Dillon. Dillon was a bookkeeper who 

worked at the Expedia Garage. Dillon's immediate supervisor was the 

location manager, Becky Livermore, who reported to Hugh Koskinen, the 

Branch Manager. Koskinen reported to Leonard Carder. Soon after she 

began working at the Expedia Garage, Dillon reported that two male co­

workers (valets) were passing around a sexually explicit photograph on a 

cell phone, and it was shown to her. Dillon found this conduct 

unwelcome, and she reported it to her manager, Livermore. HR became 

involved. Dillon testified that after she complained, she was subject to 

retaliation by the two male co-workers, and that she reported the 

retaliation. CP 1612-1696. She testified that her supervisors (Livermore 

and Koskinen) also retaliated against her after she complained about the 

valets. For example, she was required to spend even more time with the 
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valets (although her position was "bookkeeper"). CP 1654-55, 1682. In a 

write-up which was placed in Dillon's personnel file, Livermore indicated 

that Dillon needed to spend more time working with the valets in order to 

gain their respect. Before she made the complaint, Dillon received a very 

positive performance evaluation from Livermore. After she made the 

complaint, Livermore gave Dillon a series of unwarranted write-ups and a 

"final warning". CP 1710-1723. Also, Hugh Koskinen gave Dillon a new 

assignment which was to inspect the Expedia Garage on a regular basis. 

Dillon testified about being frightened about being attacked or assaulted in 

the garage, and she was supposed to walk all ten stories of the garage, 

alone, and frequently. Then, she was criticized for not being fast enough 

at these "walk throughs". CP 1631-34. Dillon and one of the valets who 

was harassing her (Danny Hernandez) were required by Koskinen and 

Livermore, to sign some type of document, agreeing to get along in the 

future. Hernandez was eventually moved, while the other male valet 

continued to work at the same location as Dillon, and continued to 

retaliate against Dillon for having caused Hernandez' to be transferred. 

CP1661-62. 

The "Fancy Man"-Leonard Carder? Dillon testified about an incident 

which occurred not long before she left ABM Parking, where she was 

summoned to the corporate office in downtown Seattle, to meet with an 
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executive she had never met before, in a well-appointed office. It was 

obvious to her that she was meeting with someone who was very 

important in the company, and this seemed incongruous to her, given that 

she was a bookkeeper in a garage and she did not know the purpose of the 

meeting. Dillon could not recall this man's name, but described him as 

the "fancy man" (CP 1616-17), and she vividly recalled that during her 

interaction with this person, she was "highly intimidated" and stressed (CP 

1616-19), and she "disassociate[ed]" from what was happening. CP 1643-

49. Although Dillon could not identify this person by name during her 

deposition, the circumstantial evidence strongly suggests that it was 

Leonard Carder. For example, Hugh Koskinen testified during his 

deposition that Carder had a "standard" way of dealing with employees' 

complaints, which was to meet with the aggrieved employee, personally, 

and Koskinen further testified that these meetings would somehow "de­

escalate" the situation, and resolve the employees' complaints. Koskinen 

stated that he observed this type of intervention by Carder "multiple 

times", and that this was "just [Carder's] standard form ofleadership." CP 

1584. Koskinen also testified to his admiration for Carder as a mentor and 

a leader, stated that he kept Carder informed about all "sensitive" issues 

when he worked at ABM Parking, including employee complaints, and 

especially sexual harassment complaints. CP 1583-88. 
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O'Brien's Protected "Opposition" Activity. After O'Brien wrote up the 

male valets in response to Dillon's complaint, Koskinen angrily criticized 

O'Brien for forwarding an e-mail to Melody Dillon's manager, Becky 

Livermore, advising Livermore not to question Dillon about confidential 

and personal medical issues. CP 1602-03, 1606, 1608, 1610-11. It 

appears that O'Brien was unwittingly interfering with Koskinen's and 

Livermore's efforts to force Dillon to quit by creating a hostile work 

environment. After O'Brien disciplined the valets, Koskinen also 

instigated a confrontation with O'Brien by asking O'Brien about her 

relationship with Dillon's mother, during which Koskinen yelled at 

O'Brien and then wrote her up, supposedly, for insubordination. CP 1602. 

Koskinen informed O'Brien that Melody Dillon was about to be fired. 

But as it turned out, Dillon resigned before she was fired. Dillon testified 

that she was forced to resign, that she looked for new employment because 

of the retaliation. CP 1639-41. She was asked whether she was aware that 

she was slated for termination anyway, and her answer was that she was 

not aware of that the decision had already been made. CP 1719-23. Also, 

after assisting HR with responding to Dillon's sexual harassment 

complaint, O'Brien stopped being invited to company-sponsored events. 

She came under increased scrutiny, Koskinen and Lawson became 

increasingly critical of her, she was stripped of her job title as HR 
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Coordinator, she was falsely accused of malingering. CP 1602-08. While 

on vacation, she was required by Koskinen to report to work. CP 202-216. 

Koskinen recorded a private telephone conversation between O'Brien and 

her sister, and played it for the amusement of co-workers, telling them it 

was.a conversation between O'Brien and her psychiatrist. O'Brien 

learned about this from an employee who was present when Koskinen 

played the recording, and she complained to Vivian Smith. Smith took no 

corrective action, and O'Brien testified that the retaliation escalated. CP 

195. CP 1824-1920. 

Jason Reidt-Comparator for Retaliation. In March 2010, O'Brien was 

consulted by Koskinen (due to her HR role) about an employee named 

Jason Reidt. Koskinen became frustrated and angry with O'Brien when 

she did not rubber-stamp his plan to terminate Reidt, and this is apparent 

from an e-mail communication between them, in which he peevishly 

informs her that her services are no longer required on the matter. CP 

1595-97. Although O'Brien's recommendation saved Jason Reidt from 

being immediately terminated, Reidt was transferred to a different 

building as a sort of punishment (for doing what O'Brien deemed was 

appropriate and not blameworthy under the circumstances), and then fired 

after he called the police to report a customer who was threatening him. 

CP 1752-55. O'Brien testified about being aware during her employment, 
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about an unwritten rule at ABM companies, which forbids employees 

from calling the police for any reason. CP 220-21. 

O'Brien's Request for Reasonable Accommodation in 2009. In late 2009, 

Koskinen informed O'Brien that she would be required to work the 

Spokane Fair that year, which he told her would involve work days from 

6am to midnight. Plaintiff reminded her HR managers about her disability 

and physical limitations. As a result, O'Brien was not required to work 

the Fair that year; in other words, she was accommodated. CP 183-227. 

Additional Duties Assigned in Operations. In 2010, a number of 

additional responsibilities were added to O'Brien's position as Operations 

manager, including acting as a valet, parking cars evenings and weekends, 

and performing walking inspections of all of the garages and surface lots 

in the Seattle/Bellevue area. CP 183-227. Carder personally made 

O'Brien responsible for inspecting the parking garages in the 

Seattle/Bellevue branch. O'Brien was supposed to walk through each 

floor of each garage, take photographs and note the conditions in each one, 

then submit a report for each one (known as "CSI Reports"). Carder, 

Koskinen, and Purvis reviewed the CSI reports she submitted. CP 219-

220. The conditions she encountered in some of these garages were 

frightening and the CSI reports O'Brien submitted placed her managers on 
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notice of the hazardous conditions. CP 217-220. When she did the job 

without complaint, she was told that she would have to perform 10 

inspections per week. When she could not achieve this goal, she was 

repeatedly written up and criticized by Koskinen and Lawson, and then, 

Purvis. CP 1602-1603, CP 1468-1474. Koskinen testified in his 

deposition that the "mandate that came down.from Leonard" that O'Brien 

needed to perform 10 inspections per week, and he also testified that 

"[t]he whole idea of the CS! program was Leonard's idea." Koskinen 

further testified that the CSI Program was a high priority for Carder. CP 

1589-1591. Koskinen also testified to Carder's animus toward O'Brien, 

when he stated that he had to "defend [O'Brien] routinely" to Carder. 

CP 1592. The evidence showed that Carder and the other managers knew, 

or should have known about the dangerous conditions O'Brien 

encountered in some ofthe garages. CP 217-18, CP 1468-74, CP 1508. 

Purvis even testified that he was in frequent communication with the 

Seattle Police Department about one or two of the downtown garages 

O'Brien regularly inspected due to the activities there. CP 1475-80. 

Notably, Purvis also testified that the CSI program was abolished after 

O'Brien was terminated from ABM Parking. CP 1603, 1604, 1608. 

Tim O'Brien's Letter to Carder. O'Brien's husband began to accompany 

O'Brien on these CSI inspections. Tim O'Brien wrote Leonard Carder a 
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letter describing the dangerous conditions he had personally witnessed on 

these inspections. Debi O'Brien testified about how she "begged" her 

husband Tim, not to send the letter, because she wanted work to be a 

"happy place" and did not want to make waves by complaining. CP 214-

15. He sent the letter anyway. CP 1918. It is not disputed that Leonard 

Carder received Tim O'Brien's letter and so did Madeline Kwan. CP 

1920. But no one responded to it, and no action was taken to make 

O'Brien safe when she performed the CSI inspections. 

Pacific Place Garage Assigned by Carder. In 2011, Leonard Carder gave 

O'Brien another new assignment to resolve accounts receivables problems 

at the Pacific Place Garage. CP 329. Although at summary judgment, the 

defendants denied that Carder supervised 0' Brien, Matt Purvis testified 

that it was Leonard Carder who decided to give the Pacific Place Garage 

assignment to O'Brien. CP 1459-63. The Pacific Place Garage is owned 

by the City of Seattle. ABM Parking had been managing it and operating 

it under a contract with the City since approximately 2000. It was viewed 

as an important or high-profile account of ABM Parking, but it was also 

known that there were serious problems at that location. After she went 

there, O'Brien reported evidence of mismanagement and/or possible fraud 

or theft to her managers, Matt Purvis directly, and Leonard Carder, 

indirectly. CP 1486-1500. When O'Brien tried to put protocols in place 
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to address these issues, her efforts were undermined by the employees at 

that location, and she also reported this to Matt Purvis. She did not 

receive the support or backing she expected from him. Thus, she began to 

suspect that the assignment might be another way to set her up for failure. 

CP 1847. 

Request for Reasonable Accommodation Denied in 2012. In August 

2012, O'Brien was again informed that she would have to work the 

Spokane Fair for five days. O'Brien sent an e-mail to her managers 

reminding them of her physical limitations. O'Brien also proposed a 

reasonable accommodation, which was that she be allowed to drive the 

bus for ABM at the Spokane Fair, but she was told that another (younger, 

non-disabled) employee would be doing that job. Paulette Ketza wrote her 

an e-mail which implied that she would be accommodated during the fair, 

although she was not told how. CP 1916. But there was no 

accommodation. On the contrary, O'Brien worked 12-hour days standing 

in the hot sun and waving to direct traffic, except for one day when she 

worked eight hours in the hot sun. CP 183-227. 

At summary judgment, Defendants claimed that they had no notice of 

a medically cognizable disability. O'Brien disputes this, and claims that 

ABM was advised about her disability when she began her employment at 
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ABM Janitorial, and again in 2009 when she worked at ABM Parking and 

requested and received a reasonable accommodation by being excused 

from working the Spokane Fair. CP 202, 223. In 2012, when she 

mentioned her physical restrictions, no one asked O'Brien for medical 

documentation, no one asked her what her limitations were. O'Brien was 

told she would be accommodated, but received no accommodation. 

Instead, she was forced to perform duties at the Fair which could 

aggravate her condition. CP 183-227. 

Media Coverage of Fraud at Pacific Place Garage. Plaintiff was told that 

she was supposed to fix the problems at the Pacific Place Garage, but she 

could not succeed without the support of her managers, and this support 

was not forthcoming. O'Brien reported her findings indicative of fraud, 

theft or mismanagement of taxpayer parking revenues, but no action was 

taken by Purvis or Carder. CP 223-26, CP 1459-14-63, CP 1486-1516. In 

October 2012, ABM lost its contract with the City to manage the garage, 

and the contract was awarded to ABM's competitor, "Impark". In the 

process of transitioning, the successor contractor, Impark, discovered that 

approximately $30,000 per month of unexplained revenue losses was 

occurring under ABM' s management of the garage. This revenue should 

have been paid to the City, and a portion of the taxes on this revenue 

would have gone to a state fund for roads and transportation. CP 229-31, 
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CP 233-34, CP 235-37.30 In addition, the Pacific Place Garage was touted 

as a boondoggle for the taxpayers and was about to be sold, based on an 

appraisal which did not take the lost revenue into account. The Seattle 

Times covered these facts in several stories about the Pacific Place 

Garage. CP 239-240, CP 242-243. At the time this information became 

public, the City was poised to sell the garage to a group of developers 

(The Pine Street Group) without opening up it up to public bid. CP 223-

243. The imminent sale of the garage was highly controversial and the 

news reports about possible fraud added to the controversy. CP 229-243. 

Police Report Suggests ABM's Obstruction oflnvestigation. Impark 

reported its findings to its new customer, the City of Seattle. The Seattle 

Police Department assigned a detective (Det. Thompson) to investigate the 

missing money from the Pacific Place Garage. An investigation report 

was produced in response to Plaintiffs Public Records Act request, and it 

contained an entry about a telephone interview with Matt Purvis. 

Detective Thompson stated in the report that he contacted Matt Purvis and 

interviewed him, using a phone number for the San Francisco offices of 

ABM Parking. However, when Matt Purvis was deposed during the 

federal court case against ABM, he denied he was ever contacted by 

30 Seattle Municipal Code Parking Tax, RCW 82.80,070 (providing for set aside to State 
transportation fund,, and City memo clarifying commercial parking tax. 
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anyone in connection with the investigation of the Pacific Place Garage 

matter. Purvis testified at his deposition that he expected to be contacted 

by someone as part of the Pacific Place Garage investigation, and was 

surprised because he never was. CP 1464-66. 

O'Brien is Terminated Within Hours of Receiving Call from Seattle Times 

Reporter. On February 6, 2013, Debi O'Brien was at work at ABM 

Parking, when she received an e-mail with instructions from Leonard 

Carder (originally sent out in July) about how employees should handle 

inquiries from the media. CP 1480-84. Later that day, O'Brien received a 

call from a Seattle Times reporter, asking her to comment on the.fraud at 

the Pacific Place Garage. O'Brien referred the reporter to the media 

relations people. Then, she reported the call to Matt Purvis. Purvis 

testified that he promptly informed Carder about the call O'Brien had 

received. CP 1480-84, CP 1509-10. One or two hours later, O'Brien was 

fired. Madeline Kwan notified O'Brien of the termination, and informed 

O'Brien that her position was being eliminated due to budgetary reasons 

and a corporate reorganization. Kwan testified during her deposition that 

Vivian Smith, Vice President of HR for Corporate (ABMI) gave the final 

approval for O'Brien's termination, as was standard practice. CP 1564, 

1570, 1573-74. Smith's signature on the termination paperwork is dated 

February 7, 2013 (the day after the termination occurred). 
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Valid Comparators on Age Discrimination Claim. Ken Eichner, an 

accountant in his 70s, was also terminated around the same time as 

O'Brien. According to Kwan, a third employee-Rafael Cruz-was 

slated for termination, but was not terminated. Like O'Brien and Eichner, 

Cruz was also over 40 years of age. CP 1575. In the final analysis, the 

alleged "reorganization" impacted only two employees (both within the 

protected class). 

Inconsistencies in Defendants' Testimony. O'Brien was aware of a 

reduction-in-force which occurred in October 2012, and did not affect her 

job. She was not laid off, but others were. Madeline Kwan testified that 

the decision to terminate O'Brien was originally made in October or 

before October. Kwan was asked why it took 5 months for ABM to act on 

the decision to terminate O'Brien, and she claimed this delay was because 

she needed to come to Seattle to notify O'Brien, personally. In a follow­

up question, Kwan was asked whether she came to Seattle at all during 

that 5-month period, her answer was that she could not recall, one way of 

the other. CP 1559. Kwan testified that before employees were 

terminated from ABM Parking, it was standard practice for Vivian Smith 

to consider the proposed termination and give final written approval for it. 

However, the date of Smith's signature on the termination paperwork 
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produced in discovery is February 7, 2015--one day after O'Brien was 

terminated by Kwan. CP 1564, CP 1570, 1573-74. 

Credibility Issues with ABM Witnesses. By the time Kwan was deposed 

in the federal case, she was no longer employed by ABM Parking. Kwan 

testified that she voluntarily resigned from ABM Parking to accept another 

opportunity, but when she was asked if she tendered a letter of resignation, 

she answered that she did not. CP 1529. Kwan had been with ABM for 

over two decades, but denied that her departure from ABM was in any 

way connected to O'Brien's lawsuit, or to Plaintiffs counsel's discovery 

that ABM failed to disclose comparator discovery for 13 months, or the 

motions to compel and for sanctions which were brought after this was 

discovered. Kwan admitted that her new job paid a substantially lower 

salary than what she had been earning at ABM Parking. Kwan also 

admitted that she was being paid by ABM for her "cooperation" in this 

litigation. CP 1571. 

Proof of Causation. ABM' s written policies (ABM Code of Business 

Conduct) required employees to report the accounting irregularities. The 

accounting irregularities O'Brien reported to her employer were on a 

matter of public interest and importance, which is why The Seattle Times 

ran several stories (between February 4, 2013 and April 3, 2013) about the 
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fraud, and the impending sale of the Pacific Place Garage. CP 239-43. 

Furthermore, O'Brien was contacted by the news media and Carder knew 

about that. The very same day Carder learned about this call from the 

media, O'Brien was suddenly terminated (5 months after the actual 

reduction in force at ABM Parking). 

V. ARGUMENT 

A. Standard of Review. 

The standard of review for the imposition of CR 11 sanctions is, 

the abuse of discretion standard.31 The standard requires that the trial 

court's decision be founded on principle and reason. 

"The judge, even when he is free, is still not wholly free. He is not 
to innovate at this pleasure. He is not a knight-errant roaming at 
will in pursuit of this own ideal of beauty or of goodness. He is to 
draw his inspiration from consecrated principles. He is not to yield 
to spasmodic sentiment, to vague and umegulated benevolence. 
He is to exercise discretion informed by tradition, methodized by 
analogy, disciplined by system, and subordinated to 'the primordial 
necessity of order in social life'. Wide enough in all conscience is 
the field of discretion that remains." 

Thus, "[t]he proper standard is whether discretion is exercised on 

untenable grounds or for untenable reasons, considering the purposes of 

31 Washington State Physicians Ins. Exch. & Ass'n v. Fisons Corp., 122 Wash.2d 299, 338-
39, 858 P.2d 1054 (1993). 
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the trial court's discretion. "32 The primary consideration of the trial 

court should be justice.33 

B. CR 11 sanctions may not be imposed based on a finding of 
"improper purpose"-alone. 

The trial court below, in its first sanctions order, concluded that 

CR 11 sanctions were warranted because the four defendants were not 

necessary to the lawsuit- as evidenced by Plaintiffs subsequent 

agreement to dismiss them without prejudice. This is an erroneous view 

of the law. The Washington courts have never held that joining parties 

who are not necessary (without more) is sanctionable conduct under CR 

11; not ifthe pleadings are grounded in fact and warranted by law, as they 

were in this case.34 Again, Plaintiffs Amended Complaint (filed on April 

6, 2015) contains no less than 77 factual allegations, supported by 

deposition transcripts and other evidence which was obtained in the 

federal court case. And Washington law on this issue is clear. Individual 

managers may be held liable for their own unfair employment practices 

under the WLAD. This question was settled in Brown v. Scott Worldwide 

Paper35• Furthem1ore, Judge Zilly acknowledged this rule of law in the 

32 Coggle v. Snow., 56 Wn.App. 499, 503-509. 784 P.2d 554 (1990) (emphasis added). 
33 Id. 
34 Bryant v. Joseph Tree, Inc., 119 Wn.2d 210, 220, 829 P.2d 1099 (2001). 
35Brown, 143 Wash.2d 353 (2001). 
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Order of remand. CP 461-67, 459-60. Judge Coughenour implicitly 

acknowledged this rule when he severed Carder as a defendant, because 

O'Brien was free to file a separate lawsuit against Carder in State court. 

CP 130-13436. Yet, the trial court ignored the law of Brown v. Scott 

Paper. 

In the second sanctions order, the trial court found that O'Brien 

and her counsel (appellants herein) included the four individual defendants 

in the pleadings for the improper purpose of "forum shopping". CP 2157-

2160. However, this finding by the trial court is actually a conclusion that 

is unsupported by any facts. As the records shows, O'Brien made a good 

faith effort to sue Leonard Carder in the same lawsuit as the ABM 

companies, but was prevented from doing so by the defendants, who 

brought a motion to sever Carder from the lawsuit pending in federal 

court. CP 130-134.37 Because the District Court granted the motion to 

sever Carder, Plaintiff could either sue Carder in state court, or she could 

not sue Carder at all. Plaintiff did not exercise her right to sue Carder 

immediately, but instead, conducted a thorough investigation into the facts 

by proceeding with discovery in District CourtThis is not sanctionable 

conduct. Contrary to the trial court's conclusion, Plaintiff had no motive 

36 App., Ex. 1. 
37 Id. 
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(i.e., no forum-shopping motive) to add the four individual managers 

(Koskinen, Lawson, Purvis, Ketza). Assuming arguendo, that Plaintiffs 

preferred forum was State court, the inclusion of these managers did not 

advance the cause. Plaintiff had no reason to fear that the case would be 

successfully removed from State court, even if Carder was the only 

defendant, since his presence in the case defeated diversity jurisdiction, 

even if there were no other individual defendants. The trial court's 

conclusion that forum-shopping was the improper motive for including the 

four individual defendants, is simply illogical. 

C. Koskinen and Lawson were joined in the pleadings based on the 
law established by Antonius. 

In its second order granting CR 11 sanctions, the trial court 

concluded that O'Brien's claims against Koskinen and Lawson for 

retaliation under the WLAD, were legally baseless and therefore violated 

CR 11, because these two managers left their employment at ABM 

Parking in April, 2010 and October, 2010-respectively; and since their 

alleged acts that contributed to the hostile work environment took place 

outside the statute of limitations period, these individuals could not 

conceivably be held legally liable for those acts. CP 2157-2158. There 

are two problems with this conclusion. First, whether the statute of 

limitations bars a plaintiffs claims, is generally a question of fact for a 
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jury, unless it is beyond dispute that the limitations period has expired. 

Second, even assuming arguendo, that the acts of Koskinen and Lawson 

took place outside the limitations period, Plaintiff has asserted a good faith 

legal argument that the two managers may be found liable for their 

personal conduct which occurred outside the limitations period. Plaintiff 

cited Antonius v. King County38 as authority for this position. In Antonius, 

the Washington Supreme Court abandoned the use of the "continuing 

violation" doctrine as an equitable exception to the statute of limitations in 

hostile environment cases under the WLAD. Instead, the Court adopted 

the approach carved out by the U.S. Supreme Court in National Railroad 

Passenger Corp. v. Morgan39, a Title VII race discrimination and 

harassment case in which the hostile work environment was alleged by the 

plaintiff to have extended over a period of six years. The Morgan Court 

decided that in cases where some acts that contribute to a hostile work 

environment fall outside the statute of limitations period, they are 

actionable if one or more acts occur inside the limitations period, because 

a hostile work environment is, by its very nature, one unitary indivisible 

act (or unlawful employment practice). 

38 Antonius v. King County, 153 Wn.2d 256, 103 P.3d 729, 735 (2004). 
39 Nat'I R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 122 S. Ct. 2061 (2001). 
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The Antonius Court states: 

"We conclude that Morgan provides a logical analysis for determining 
liability under WLAD for a hostile work environment claim. The rule of 
liberal construction and the purposes of the statutes prohibiting sex 
discrimination in the workplace will be served by adopting Morgan's 
analysis, permitting suits based on acts that individually may not be 
actionable, but together constitute part of a unified whole comprising a 
hostile work environment. "40 

Thus, Plaintiff's argument for holding Koskinen and Lawson liable-even 

if their conduct was outside the limitations period-is a logical extension 

of the approach which was announced in Antonius. Koskinen' s and 

Lawson's actions were part of one unitary, indivisible hostile work 

environment. Their acts are alleged to have been committed in 

furtherance of Carder's plan or scheme to create a hostile work 

environment which would force O'Brien to quit. These two managers 

(before they left ABM Parking) assisted, aided or abetted Carder and the 

other managers, to create a hostile work environment in retaliation for 

O'Brien's legally-protected opposition activity. Together, the seven 

managers (including Carder) engaged in "a series of separate acts that 

collectively constitute one 'unlawful employment practice"'.41 

Therefore, Koskinen and Lawson can and should be subject to liability if a 

jury finds that either or both of these individuals intentionally joined in 

40 Antonius, at 268. 
41 Id., at 264 (quoting Morgan). 
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conduct with other managers which was in furtherance of a common plan 

or scheme to create a hostile work environment and a hostile work 

environment resulted. The question presented appears to be one of first 

impression, but is by no means a frivolous argument by O'Brien and her 

counsel, for the extension or modification of existing law enunciated by 

the Washington Supreme Court in Antonius. The trial court ignored the 

argument altogether, did not discuss Antonius in any of its sanctions 

orders, and imposed CR 11 sanctions of $6,500 on Plaintiff and her 

attorneys. This was error. 

D. Inclusion of Contract Claims in the Pleadings Does Not Warrant 
Sanctions Under CR 11. 

The trial court erroneously concluded that CR 11 sanctions were 

warranted in part; because the pleadings allege a breach of contract claim 

and the trial court concludes that, as a matter of law, the four individual 

defendants cannot be liable for a breach of the employment contract; only 

the corporations can be liable for that claim. However, the breach of 

contract claims alleged in the Complaint were against the ABM 

companies, and any individual managers who might tum out (after 

discovery is obtained) to be speaking agents or alter egos of the ABM 

corporations. Plaintiffs speaking agent (or alter ego) theory is by no 

means a frivolous argument. Furthermore, the harm to the individual 
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defendants resulting from this claim being alleged, was de minimus, since 

the four individual defendants could be held liable for tortious interference 

with contract, and for the hostile work environment alleged under the 

WLAD. They would have been proper defendants in the lawsuit, 

regardless of the breach of contract claim. 

E. The trial court did not satisfy the requirements necessary for 
imposing CR 11 Sanctions. 

The trial court awarded $6,500 to the defendants without 

explaining how these sanctions corresponded to the conduct being 

sanctioned or the harm resulting to the defendants. As the Supreme Court 

teaches in Biggs v. Vail ("Biggs II"): 

"An order imposing CR 11 sanctions must specify the offending 
conduct, explain the basis for the sanction imposed, and quantify 
any amounts awarded with reasonable precision. With respect to 
each violation, the trial court must make a finding that either the 
claim is not grounded in fact or law and the attorney or party failed 
to make a reasonable inquiry into the law and facts, or the paper 
was filed for an improper purpose." 42 

In McDonald v. Korum Ford, the court cautioned: 

"If the sanctions imposed are substantial in amount, type, or effect, 
appellate review of such awards will be inherently more rigorous. 
Such sanctions must be quantifiable with some precision. 
Therefore, justification for a Rule 11 decision on the record must 
correspond to the amount, type, and effect of the sanction to the 
specific violations at issue." 43 

42 Biggs, 124 Wash.2d 193, 876 P.2d 448 {1994). 
43 Korum v. Ford, 80 Wn. App. 877, 892, 912 P.2d 1052 (Div. 2 1996). 
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The trial court abused its discretion by failing to consider the other 

goals which CR 11 is intended to promote (such as deterrence, education 

or punishment), and by failing to consider how the monetary sanction of 

$6,500 corresponds with these goals. Furthermore, the trial court does not 

explain how the attorneys' fees were calculated, making only a passing 

reference to the fact that the court reviewed the billing records submitted 

by defendants. And there is no consideration of lesser sanctions. 

F. Trial Court's Denial of CR 56(f) Continuance Was Abuse of 
Discretion because justice should have been the trial court's 
primary concern. 

The trial court's ruling on a motion for a continuance under CR 

56(f) is reversible by an appellate court only for a manifest abuse of 

discretion. The trend of modem law is to find an abuse of discretion 

when the trial court does not allow a decision on the merits, particularly 

where the non-moving party cannot show prejudice would result from a 

continuance. In Coggle v. Snow, this Court stated, "We fail to see how 

justice is served by a draconian application of time limitations here."44 

Leonard Carder. Plaintiff's case was dismissed on summary 

judgment before she could depose Leonard Carder, or ask him (inter alia) 

if he was the person who summoned Melody Dillon to his office and if so, 

44 Coggle v. Snow, at 507. 
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why, and before she could ask him how he could deny that he supervised 

O'Brien (as stated in his sworn declaration), in the face of the evidence 

which suggests otherwise. 

Vivian Smith. Smith worked for ABM Industries when she 

approved O'Brien's termination. Yet, ABMI maintained in its summary 

judgment motion that ABMI was not O'Brien's employer. Plaintiff 

testified in her deposition that the harassment got worse after she 

complained to Smith about Hugh Koskinen's harassment. CP 195. 

Plaintiff did not have the opportunity to depose Smith about ABMI or her 

failure to respond to O'Brien's complaint. 

Rod Howery. ABM Parking claims that Howery is executive that 

made the decision to eliminate O'Brien's position (instead of Leonard 

Carder, as Plaintiff alleges). Plaintiff did not have an opportunity to 

depose Howery about the reasons for his alleged decision. 

Plaintiff's counsel was diligent. Plaintiff submitted portions of the 

record from the federal case to the trial court below, which showed that 

Plaintiffs counsel was diligent during the federal court proceedings, and 

that lack of diligence was not the reason that these witness' depositions 

had not been taken. CP 76-364. Even assuming arguendo, that Plaintiffs 

counsel was dilatory, this does not justify imposing the ultimate sanction 
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on the plaintiff, Debi O'Brien. Defendants would not have been 

substantially prejudiced by a continuance under CR 56(f). Justice should 

have been the primary concern of the trial court in deciding the motion for 

continuance, and it clearly was not.45 

G. Summary Judgment Dismissal of O'Brien's Case Was Error 
Because of the Existence of Genuine Disputes of Material Fact on 
all claims. 

1. Standard of Review. 

Summary judgment orders are reviewed de novo.46 Summary 

judgment is proper only where there are no genuine disputes of 

material fact and the moving party is entitled to judgment as a 

matter of law. CR 56( c ). All facts and reasonable inferences are 

to be viewed in the light most favorable to the nonmoving party.47 

2. The trial court erred when it ruled-as a matter oflaw-that there 
was not a hostile work environment. 

To make out a hostile work environment claim, the defendant's 

conduct must be sufficiently severe or pervasive to alter the terms and 

conditions of employment.48 A hostile environment must be both 

objectively and subjectively offensive, such that a reasonable person 

45 Coggle, at 508. 
46 Camicia v. Howard S. Wright Const. Co., 179 Wn.2d 684, 693, 317 P.3d 987 (2014). 
47 Young v. Key Pharm., Inc., 112 Wn.2d 216, 226, 770 P.2d 182 (1989). 
48 Glasgow v. Georgia Pacific, 103 Wn.2d 401, 406-07, 693 P.2d 708 (1985). 

- 46 -



would find it hostile or abusive, and one that the victim in fact did 

perceive as hostile or abusive.49 The objective test of the severity of the 

harassment should be judged from the perspective of a reasonable person 

in the plaintiffs position considering all of the circumstances, which 

requires "careful consideration of the social context in which particular 

behavior occurs and is experienced by its target." 50 A "totality of the 

circumstances test is used to determine whether an environment is 

objectively hostile or abusive." 51 

The trial court's Order granting summary judgment states as follows: 

"Certainly termination of employment is an adverse employment 
action but the asserted hostility does not seem sufficiently 'severe 
or pervasive' to meet the requirements of the law. The purported 
'ostracism' and being 'glared at' are uncorroborated, purely 
subjective and insufficient; the parking lot inspections do not seem 
to be outside the scope of anticipatable duties." 

However, the trial court overlooks a number of Plaintiffs factual 

allegations of adverse actions, such as the unwarranted write-ups she 

received, being ordered to report to work while on vacation, being 

assigned dangerous new duties, having a private phone conversation 

recorded and played to her co-workers, being forced to work without 

49 Faragher v. City of Boca Raton, 524 U.S. 775, 787, 118 S.Ct. 2275 (1998); See also, 
Harris v. Forklift Systems, Inc., 510 U.S. 17, 22, 14 S.Ct. 367 (1993). 
50 Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81, 118 S.Ct. 998 (1998). 
51 Glasgow, at 406-07. 
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reasonable accommodation at the Spokane Fair. CP 183-230. This 

evidence which was before the trial court at summary judgment went well 

beyond Plaintiff's own testimony about her subjective experience. Had 

these factual allegations and the supporting evidence been properly 

considered, the trial court should have concluded that a reasonable jury 

could find for Plaintiff on the hostile work environment claim-thus, 

precluding summary judgment dismissal of the claim. 

3. Retaliation for "opposition" activity under the WLAD-genuine 
disputes of material fact precluded summary judgment. 

RCW 49.60.210 provides: 

It is an unfair employment practice for any employer, employment 
agency, labor union, or other person to discharge, expel or 
otherwise discriminate against any person because he or she has 
opposed any practices forbidden by this chapter, or because he or 
she has filed a charge, testified, or assisted in any proceeding under 
this chapter.52 

To establish a prima facie case of retaliation under the WLAD, the 

employee must show that: (1) she engaged in statutorily protected activity; 

(2) the employer took some adverse employment action against the 

employee; and (3) there is a causal link between the protected activity and 

the adverse action. 53 The statute provides protection in two 

circumstances: (1) when an employee opposes forbidden practices and (2) 

52 RCW 49.60.210(1). 
53 Hines v. Todd Pac. Shipyards Corp., 127 Wn.App. 356, 374, 112 P.3d 522 (2005). 
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when an employee files a charge, testifies, or assists in a proceeding. 54 

The first is known as the "opposition clause" and the second as the 

"participation clause." 

a. 0 'Brien 's activity as HR manager is "protected activity" 
under the WLAD 's "opposition clause". 

The opposition clause is at issue in this case. In Lodis v. Corbis55 , 

the Supreme Court held that the opposition clause protects HR employees, 

management employees, and legal employees, from retaliation for 

performing their ordinary job duties, because "these employees are often 

the best situated to oppose an employer's discriminatory practices." 56 

O'Brien engaged in protected activity when she assisted with ABM 

Parking's response to Melody Dillon's sexual harassment complaint, and 

when she was consulted by Koskinen on the Jason Reidt matter. Plaintiff 

was also performing her ordinary duties as an HR consultant when she 

forwarded Madeline Kwan's e-mail to Becky Livermore, advising her not 

to inquire into Dillon's personal and confidential medical information, and 

s4 Lodis v. Corbis Holdings, 172 Wn.App. 835, 292 P.3d 779 (finding that HR duties ae 
opposition activities and declining to read into the WLAD, a requirement that an HR 
employee must step outside his ordinary job duties, reversing summary judgment for 
employer, and remanding to trial court). 
ss Lodis v. Corbis Holdings, Inc., 172 Wn.App. 835, 852, 292 P.3d 779 (2013). 
S6 Id. 
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thereby angering her Operations boss, Hugh Koskinen. For these reasons, 

this first element of the prima facie case is satisfied. 

b. Causal link was shown because 0 'Brien received 
satisfactory performance evaluations prior to protected 
activity, and was subjected to adverse employment actions 
immediately after handling Dillon 's complaint. 

"Proximity in time between the protected activity and the 
discharge, as well as satisfactory work performance and 
evaluations before the discharge, are both factors suggesting 
retaliation. And if an employee establishes that he or she 
participated in statutorily protected opposition activity, the 
employer knew about the opposition activity, and the employee 
was then discharged, a rebuttable presumption of retaliation arises 
that precludes summary dismissal of the case." 57 

To prove a causal link, O'Brien must provide evidence that 

retaliation for protected activity was a "substantial factor" that motivated 

the harassment; not that it was the only reason, or even the "main reason", 

just that it "tip[ped] the scales' toward termination." 58 O'Brien has shown 

proximity in time between her involvement in handling Dillon's sexual 

harassment complaint, and the adverse employment actions against her. 

CP 1602. Indeed, some of the unwarranted write-ups O'Brien received 

were on their face, connected to her "opposition" activities. CP 1591-

1608. But Plaintiff was also written up for expressing the view that 

57 Currier v. Northland Services, 182 Wn.App. 733, 747, 332 P.3d 1006 (Div. 1 2014) (trial 
court's findings and conclusions were affirmed based on circumstantial evidence that 
motive of retaliation for opposition activity was a "substantial factor" in the 
termination, and that employer was liable for retaliation under the WLAD). 
58 Id. 
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Koskinen "does not like HR" (a sentiment which incidentally, Koskinen 

expressed during his deposition). Like Melody Dillon, O'Brien was 

assigned to perform garage inspections, and then she was written up for 

not doing these inspections quickly enough. She was also unfairly written 

up for a scheduling mistake at the Sunset. CP 1597, 1602, 1603, 1604, 

1605, 1606, 1608, 1609, 1610-11. She was ordered to report to work 

while on vacation. CP 202. She was given a job to do at a problem 

location (Pacific Place Garage) but was not given the support to be 

successful. O'Brien was fired by ABM within hours of her bosses 

learning that she had been contacted by the reporter for the Seattle Times 

about fraud at the Pacific Place Garage. Based on this circumstantial 

evidence, as a whole, the second element of the WLAD retaliation claim 

(causal link) is satisfied. Furthermore, the circumstantial evidence 

simultaneously supports the causal link between O'Brien's protected 

activities under the ABM Code of Business Conduct, and the termination 

(i.e., her contract-related claims). 

c. The trial court erred when it required 0 'Brien to disprove 
ABM Parking's stated reason for the termination in order 
to survive summary judgment. 

The Court concludes in its summary judgment order: "The 

defendants put.forth a plausible explanation for the elimination of 

plaintiff's position. " CP 2154. (emphasis added) This is not the correct 

- 51 -



standard for summary judgment. Summary judgment for the employer is 

seldom appropriate in WLAD cases because of the difficulty of proving a 

discriminatory motive. 59 

In Scrivener v. Clark College60, the Washington Supreme Court 

clarified the standard that plaintiffs in employment cases must meet to 

overcome summary judgment. Scrivener held that a plaintiff may satisfy 

its burden under the McDonnell-Douglas framework by offering sufficient 

evidence to create a genuine issue of material fact either (l) that the 

employer's articulated reason for its action is pretextual or (2) that, 

although the employer's stated reason is legitimate, discrimination was 

nevertheless, a substantial factor motivating the employer. Thus, O'Brien 

did not have to disprove ABM Parking's assertion that it terminated her as 

part of a corporate re-organization. The trial court had it wrong. 

4. The trial court usurped the role of the jury. 

The Court concluded in its summary judgment order that "the 

parking lost inspections do not seem to be outside the scope of 

anticipatable duties." Based on the evidence, a reasonable jury could 

conclude otherwise. Another example of the trial court invading the 

59 Riehl v. Foodmaker, Inc., 152 Wn.2d 138, 144, 94 P.3d 930 (2004). 
60 Scrivener, 181 Wn.2d 439, 334 P.3d 541 (2014). 
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province of the jury is found in the Report of Proceedings from November 

13, 2015, which contains the following statement by the trial court judge: 

"Well, let me just ask, what sense would that make? I mean if she ... gets a 
call from the press and does exactly what she's supposed to do-... which 
is refer them on to somebody else, it seems to me that human nature, you 
talk about reality and real life, the employer would want to keep her close 
to the bosom of the company, rather than to fire her." 

RP (11/13/2015), p. 26, lines 21-25, p. 27 lines 2-10. 

Based on the facts and circumstances in this case, a reasonable jury 

could reach a different conclusion than the trial court judge did. For 

example, a reasonable jury could conclude that Carder decided to fire 

O'Brien to ensure that she would not be around or accessible to the press, 

and would be prevented from disclosing to the media the accounting 

irregularities which she had already reported to Purvis and Carder while 

she was working at the Pacific Place Garage. 

5. The trial court improperly resolved genuine disputes of fact when 
it concluded that ABMI was not Plaintiffs employer. 

The trial court's order states: 

"There is no evidence that employees, officers or agents of ABMI 
were responsible for any adverse employment action against the 
plaintiff and no basis for any inference that ABMI acted with any 
discriminatory motivation." 

However, the trial court certainly overlooked the following 

evidence which precluded summary judgment: (1) Vivian Smith was 

employed by ABM Industries in February 2013-undisputed fact. (2) 
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Vivian Smith gave written approval for the termination of Plaintiff from 

ABM Parking in February 2013-undisputed fact. (3) The same ABM 

Handbook and ABM Code of Business Conduct governed the terms and 

conditions of Plaintiffs employment at ABM Parking, and at ABM 

Janitorial-undisputed fact. (4) O'Brien retained her seniority when she 

moved from ABM Janitorial to ABM Parking-undisputed fact. 

6. Age Discrimination-Genuine Disputes of Material Fact Precluded 
Summary Judgment Dismissal ofthis Claim. 

The elements necessary to establish a prima facie case of age 

discrimination are essentially the same under federal and state law.61 

Plaintiff must establish that: (1) She is over 40; (2) Was performing 

satisfactorily; and (3) Suffered an adverse employment action. The 

WLAD requires proof that age was a "substantial factor", not the only 

factor in the adverse employment action. 62 This is a lesser causation 

standard than the federal ADEA, which is "but for" test. In this case, the 

trial court did not make separate findings of fact and conclusions of law. 

But the trial court's order granting summary judgment states that there 

was no "valid comparator". This is not accurate. There were two valid 

comparators-Ken Eichner and Rafael Cruz-who ABM selected to be 

61 Hernandez v. Space/abs Medical, Inc., 343 F.3d 1107, 1112-13 (91h Cir. 2003). 
62Mackay v. Acorn Custom Cabinetry, Inc, 127 Wn.2d 302, 310, 898 P.2d 284 (1995). 
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terminated as part of the alleged corporate reorganization.63 Thus, 100% 

of the employees to be adversely impacted by the "reorganization" were in 

the protected class (over 40). In addition, a genuine dispute of material 

fact exists as to whether a "reorganization" which eliminates the positions 

of only two employees, is pretext for discrimination. Replacement by a 

younger person, in and of itself, is not required to prove pretext. 

Washington law follows federal law, emphasizing that the prima facie 

elements in a discrimination case are not intended "to be either rigid, 

mechanized or ritualistic, or the exclusive method of proving a claim. "64 

Furthermore, if plaintiff's termination was part of an alleged reduction in 

force, replacement is not a required element. 65 The ultimate question 

remains whether age was a reason for the termination even if it was in the 

context of a reduction in force. 66 Evidence is sufficient to overcome 

summary judgment if it creates a genuine issue of material fact that the 

employer's articulated reason was a pretext for a discriminatory purpose. 

If the plaintiff satisfies the McDonnell Douglas burden of production 

requirements, the case proceeds to trial, unless the judge determines that 

63 CP 1575 (Kwan testifies that Rafael Cruz was slated for termination, and within 
protected class of over 40). 
64 Hatfield v. Columbia Fed. Sav. Bank, 57 Wn.App. 876, 882, 790 P.2d 1258 (Div. Ill, 
1990) (citing Grimwood v .. Univ. of Puget Sound, 110 Wn.2d 355, 362, 753 P.2d 517 
(1988) (stating that elements are not absolutes). 
65 Cluff v. CMX Corp., Inc., 84 Wn.App. 634, 639, 929 P.2d 1136 (Div. 111997). 
66 Pena v. Brattleboro Retreat, 702 F.2d 322, 324 (2d Cir. 1983). 
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no rational trier of fact could conclude that the action was 

discriminatory. 67 

Because employers rarely will reveal they are motivated by retaliation, 
plaintiffs ordinarily must resort to circumstantial evidence to demonstrate 
retaliatory purpose. Proximity in time between the protected activity and 
the discharge, as well as satisfactory work performance and evaluations 
before the discharge, are both factors suggesting retaliation. And if an 
employee establishes that he or she participated in statutorily protected 
opposition activity, the employer knew about the opposition activity, and 
the employee was then discharged, a rebuttable presumption of retaliation 
arises that precludes summary dismissal of the case. 68 

7. The trial court erroneously dismissed Plaintiff's failure to 
accommodate claim although ABM failed to engage in the 
interactive process and denied O'Brien's request for reasonable 
accommodation. 

Under the WLAD, and employee is not required to formally request 

any form of accommodation. 69 Notice of an employee's disability alone 

"triggers the employer's burden to take 'positive steps' to accommodate 

the employee's limitations."70 See Dean v. Metro, 71 (employer failed to 

make reasonable accommodations by not determining the extent of the 

employee's disability, not calling him into the office to assist him in 

applying for other positions, not giving special attention from the 

personnel office, taking no affirmative steps to help find another positon, 

67 Hill v. BCTI Income Fund-I, 144 Wn.2d 172, 186, 188-89, 23 P.3d 440 (2001), overruled 
on other grounds by Mcclarty v. Totem Electric, 157 Wn.2d 214, 137 P.3d 844 (2006). 
68Currier, at 746-47. 
69 Downey v. Crowley Marine Servs., 236 F.3d 1019, 1022-24 (9th Cir. 2001). 
70 Dean v. METRO, 104 Wn.2d 627, 638-39, 708 P.2d 393 (1985). 
71 Goodman v. Boeing, 127 Wn.2d 401, 405-6, 899 P.2d 1265 (1995). 
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not informing him of all job openings, and treating him as any other 

applicant). In Sommer v. DSHS72, the Court held that the employer must 

take "positive steps" to determine the nature and extent of the condition, 

and may not leave the initiative up to the employee, must engage in an 

interactive process, assist the employee, and work to determine whether 

and what accommodation may be necessary. "Reasonable 

accommodation ... envisions an exchange between employer and employee 

where each seeks and shares information ... " The interactive process is 

generally viewed as a mandatory duty on the part of an employer and may 

be an independent basis for liability for failing to engage in good faith in 

this step. 73 The duty to reasonably accommodate a disability extends to 

measures which will avoid aggravating a disability. 74 

8. The evidence precluded dismissal of Plaintiffs contract claim 
based on ABM' s Code of Business Conduct. 

In Korslund v. DynCorp Tri-Cities Services, Inc.,75 the Washington 

Supreme Court decided that the employee had a breach of contract claim 

against the employer, where there was an employer publication, 

72 Sommer, 104, Wn. App. 160, 172, 15 P.3d 160, 173 (2001), rev. den'd, 144 Wn.2d 
1007, 29 P.3d 719 (2001). 
73 Humphrey v. Mem'I Hosp. Assoc., 239 P.3d 1128, 1139 {9th Cir. 2001); Barnett v. U.S. 
Air., Inc., 228 F.3d 1105, 1117 (9th Cir. 2000); vacated on other grounds, U.S. Airways, 

Inc. v. Barnett, 535 U.S. 391, 122 S.Ct. 1516 (2002). 
74 Goodman, at 405-6; Martini v. Boeing, 88 Wn.App. 442, 454-55, 945 P.2d 248 (Div. I 
1997), aff'd on different grounds, 137 Wn.2d 357, 971 P.2d 45 (1999). 
75 Korslund v. DynCorp Tri-Cities Services, Inc., 156 Wash.2d 168, 125 P.3d 119 (2005). 
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distributed to every employee which stated that "[d]isciplinary action will 

be taken" when there is retaliation by "any supervisor" with respect to 

reports of violations of the company code of ethics. Id. The Korslund 

Court found that this was a mandatory, rather than a discretionary duty, on 

the part of the employer. Id, at 190. Therefore, if the trial court erred in 

dismissing the hostile work environment claim as legally insufficient, then 

O'Brien's contract-related claims, which are based on the same facts, 

should also be remanded for trial. 

VI. CONCLUSION 

The Court should reverse the CR 11 sanctions, and reverse the 

summary judgment order, and remand Plaintiffs claims for 

discrimination, retaliation, and unlawful termination for trial on the merits. 

DATED THIS 25th day of August, 2018. 

Respectfully submitted, 

By: Isl/Sandra L. Ferguson 

Sandra L. Ferguson 

Attorney for Appellants, WSBA 27472 
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. :$.· ·~~~r:Js . .a ·~~nt:e{-:·W.a.thtn~Cii· $t:tre:1nd'..di:V.er~it~JµriSdlctt~·tt0 loijp ~1s~d};.:(~t~.:~O.~ 

:~: 17'il':~~~ii$:mP-v~·rctd:t~1?::~1£, Glider ~.:~·®f.e#ijiJit~Awgvm!::t~t:1;1e,:1s.not·•.ti,gec'-~·~rY 

:~:l ·::~···w.iJ.biU.:·~·.1~~·pf:F~~·a~.,:~i'v~.P..,·1;~_~(Pk{,;~~. 2{l'.~):·1h~CiltJ:d.gra$4:~~~1~~:· 
- -- -

:5·· -morion ti.'nd .~t«i"the:mottnn- tO;:.r-eman(f:an 'F.riJtuary:·Z:,i:) iiitl4.~ (Okt .. No..·:3li,)the.CollrtAwted· 

:6 ~t:~1'P.~iil#rf.Jw.iifu:~tJ~t;.P.~fliied ~·ftt~:a:suibi@n-s.t.M:t;•Catid#r in 'stato.eo~/Ili~ · · 

l ~t.~~¥..~~4~ ~~~~::.t~:~r~~mJn:ttt~t:t1tf.~ ?t4.;) 

·;g; :1:h~··~t$.@'Ve.fY-:({i~p#~.~:Jn ~hi5'-;ma.;t1¢r fowe ~n\~~l~Jly"~~~ .. Th~:~rt.·~ 

~: :·TepeatetE;}i:denietf:;ptaftiti.tf:s riqtiesiS tbtif:to~tioliiii"mdtetJ)iests to;:c.ldi.S¢PYMl:'.~ anii:bu; 

l.' :t•. .0 ..,.;;w-;.._,:;t _re"'·i:i·~· ... ,. ..... ·i.-v ~;;.;.,..;;.,..i.,,,....,,. ;n;,.,, ·~ -.,,;c;;~~t,,,._.._..t_,,,,,. { __ 9 .... :,""' ·J..i0. ·.,- _. . .,.8· -. ·At:"• hi\: i· 1· .. ..,. ··\ .. ·"F-k;,; ,hi..-.......... •-~ .. ., .. 
u ·:c:.vcui~: ":'l.u~~ tr,r:>::J:.~l.~.11l:aJ:-.t.~.~lUl:··~·~f.u:..:~u:-:v.•:·v1.UCl:~t. .. :.: ·.· &t.,:.~"J.. 1~·1: ·1:: ,::::~u::?..f·?·~~ · :- ·:;...;-~;1::-::l::HM ~1::.J.~Cili.3-

JJ ;g~ -~W:Q .. :.¢~tln~).)..~¢:$~itt:.:WJ~·~~¢.; gn,{f .tJ1:!41 .. l$ .e.µpr.~t!Y ~~~~4tH¢4 ,f<?rJiJJ¥:•g7:, ~PJS~lPlti. 

12:. : N:P~-·10$.:yThe.:::~qQ~d:~ootinnan~was:_t.~r:JJnly:tfi,.,e.; we•·i•im~t~Ji3 .. :o·f:tfuti:t1i11e'ty.:'.:da~'·requ:elt:e!'.f •: 

ts: . 1ai.~iitt' ~.):Pfafrtdffcflmpfoted.snme depO':Siiirn1s after:d1e:.~1nfcnnrinuanc.e.:was .gttiNed~ •: 

.14: . ~utahfo:<tancel~ fivei~tded -d~posrttons~,appatent-ly: aftet¢on--cJudin.g:th4t thef¢Wais 

JS: .i)i~itfQ:eie,tj.t·14~1.:¢9··1¢qrj;ipJ~~ .. lie¢e~~y··ai.s®:vet:f:.. \~:~t,:ff o, J:·J~·~r~~7t·I>~.:J$-O; J·zu::a1::t5~) 

Hi : ()b:~c~ 19/Zl,;HS:; n~f.oo®nt· A.BM •lndusiifes tnc •. (''~~):liltJ.l ~. mc:itat;J.ttf.in' 

1~ summarxJ:ud~'lettt;.;(pkt~ No• ·1 J.4~). Pfal:i:J:ilf.f fiJed a 4ttotibe:o.t:v.01:urttary ih~lss;aP' on ihe~'saroe 

ts · ·day,>{Pkt\ ;No.:l')~.)'J?lie::CotiTt'.-Ordereidthc noti® stri~k~ ~uSetttli:d·n&li c~p1y·~::'tb~ 

t~: ' ~~9~~J~· q:t·'.l!~~~:R:; ~N~ lL4'1 .. ·c P¥!'.·:N~~ :t(~,):Ptatj1:f.i.tt't:~~n·fi)~· qie :fa~~lt ~-01jp*1]~ 

-A~· : 4!$1l'.li~ .. ~ttb~•p~ejµci;~~:··~P~,N9; JJ'.9~}::Q~ __ M:t.m~h :~~)~ ~QJ:S~Plai~tif.f:fiJ~~ ~._'1';C~n":pl~in~.fQr· 

21: . t)~~·.j_h: KlntfCoonty :S:Up.$lor.Ctxurt~agisin~tci.ute.rifABh?LPa~-"em,pfoyeda Leunatd 

•$?.: · ·¥~4&e;~, P~~tt.~· ,K~~ :Matt pq1•vJs, .i1nd fgr:t1~tw' ABNif P~t~iJ)Jf :i21~1~119~'e¢sP.#f:J~w.s:~, #;ll:a .. 

2$: .. ..H*gb f('.~kifl~µ ¢.ttrl:;#'1¢ir:SJilQ4~i;~": (:J$j(~··6, ~t. N9: .. l2().,JOt:i. A.P:rU .:2;,-~Q1:$~.:P-¢f~tid:~n~~.ro¢v¢4 

·.24 .for·n1mtnw:}''.J."4gl'n.enti:n::til~ ca:se.befalr-e thi~ Coii:tt~ (Pkt.Nl~ .... ·12~1:.J .. Qefe·11daaf.ABMl~~~ke\1ffo 

· 2:5:: jifia:• the ·u1otI011'if:h fa 110.r ctis.fl:issed '.PU1'su~i11ttn:th.e: motion 'fi)f sttu]maryjud~nertl !tftled. on its: 

.. 26 '. own behalf.ldnt2 n~.2 .. ·Defendants hli1''e·a:tso filed a crossmationto stay the state·cout1·action; 

000114 



.· ~'.· .:(··."kt:: ~J~ .1· ~l!!: ) . . l . . µ ,.1.,~.~ .. ~ .. 'J 

:t. "JI:.. ij.($'(:f.~$$i.()]i(. 

'3: ·~.. ·~~:41(·)~}~ijjlJ<)t. ¥9i1U~·cy~I. 

Aft«Ai, .. iiefenda:nt: se,ev.es<'&a-iM.l'SWet 011.•a motion f-hr :sum.m"r,vJ'Url~~JJt :and ahsetlt. ,_a; . 
. • •.·•• .: :· • .• ~~. ·'·:· •••, ·.':· ,•• .. L , ~--: .. ·••• ''' .. •· • .·'· .. · .··,, .• · .. · ...... ,. - •. , ... ,.,·,.· .: '. .·~·· ..• · ·~::J·;• :.··. ~-~;. ·:, .. ~··. ·.· .·:··· • '· ,· . , 

·:5: .. ~pliforlori-~¥: :af:lJ~l'tttes:·wh&lia\'C:•-Med; ;:~'tn'acilon.m~:yk·:d.ismissld .11itbe::pftimt1titSc 

:6.· : l'fjij:~~:~ril'Y::~5f'~ijt-~~ oii-~f'~~~-i~~:·~tm··~si~>:~~/~:'P~.:.-R.<·ciY~::·f:, 41:~~):(~)~ 

:J: ·th:e':C~u1(h~::~l4~~1¢ ~i:~~tj~~ •. ~:~~·,,Jl1¢t'.~~ft~_,gt~tfl.:~!i<m:t~yql~t~·.~~~ 

-~g . Jta.mHt.<!t~'•Vi: Eit~~on:~:tfr.~ ~Jtµµqer:c;:~~!:$19::f:i~4--t4•S• l4?. (9:tb..Ci~Jrt8:~J ... ao~v~r:;.c:1'.aJ· 

::q. :d~'®.'i:u:'t:'$lio.u1&aranta::moifon:for:'vriluntaq:dl.~ :undergule.4Iti:)(~)4'.U.ill~ss:;i · 

16 ·'detendan.t:.esn:. sil<iw::1b:atAt.w.rit:.s:u.f.kts'1tne:':PlMi1leg1il ,:p.t'iijudice::Q$. a::result?' :s:m.bh.·w 1Lenche8.~ 

1.:1:: -~§3'Ih~4~~~ ·?7~\{W1::~r~ 20011 ll:li:i11g: ~igiJ¢t:··''~ fiitl~ .:tµ¢re. -.qfAm~.: $~$::'f-~: $79~: $~$.:(}!tl1: 

•t2:. .-c;fr:J9.S7:~): ··~'Le~~i-p.r.eJ:udi®.:i-~·:is::~)?~jildi~ :io:sotf:l~.~~galude:rest~ seme· le,gitli.':lalm,;.· som~'Ie:gal· 

j··:,•t: ...... ra.1:"-""'""·t··.::,r.··~·d' · ,;,;..4j;;,;£;.· :r ... -ai.,.:l·· n· ... ,j!liu.·:;..,ii·c·: e·'~(J~~·j;!· ;.,.,,.·t ......... ., ... ~1\~ .... r-v· .. "'-""·~"'e·+i.:. ..... d ... :ti-·..L..,t·· .. .a~·~-1 -·:i;.._. 
~J.: '::"'" D.~·1111ii...i1.1: -~· .. ··~·:t_· ~· .. w-1i:.~·t:v·~. :~~~ .·y..1;..~ ~.. . .:·.··:~ .. ;,-.~ ··:.l'.~1"M:~·; .u::..~--~):J· .. ~CuliiQ · ... J..T~:::' w.1~1,u.~::r~ -:.YJ'..:1;:1:1._:.u.i;; 

' . ·, :.·.· . .'•''. ·:,: 

14 . 'i:rtt9n~¢tii~c&fb:rtt•'Hng-to~ilet'¢n4. i~·• ~rRif.11¢rfoh}m:·:or·wher_e :n:pi~i·ntttf:wquJd. ~-lill~•at8C(ical 

l!i: .a.av~~~t:lJ.Y~t:d;1~'iiris~~l.'"'Id~.J)ef~d&n.ts.~:ai,ti,le·:tmt{they·wOJ··.~.·~ju4ftt;~d. fu: .. (YJ.().:wa.~ ... · 

1<5. · B.. L~~t 'Pr¢~Jldice· 

J?: Dd¢ndaAt.q:···e·ilia.t:lhe!,tltave:::a.tread;yJnvested:.more.ihart··$i5'0.;(;Q6:1n:I~-:~Lfees·and.• 

ts·· '. ~~~ @im4UJ.a::ag~~-P.tain~fr·s:c1a'.1~an.~:~~{:p.¢ttriitt1ng.J!.l;rinclir10.tfism'.iss.die;~::~~.· 
t:Q: ·t-~4.Wit~~-l;t~ $.t!,\1:ttlaw ~~e:-.\\fJ11 le~v~de(~(l~:r~#"with Jittle.:r~:~Jl.tjw'i ft~ tJ;iett JilY~Stt:ll«ti(~ : · 

. ·4~ . {Pk~~. N~. J.~'6. ~~ l~:-J4.).Plowey~~ '~th~ e;~~J}s~Jn1,;µ:n;~qj11 d¢fe:1:14.f~$ ~g.:dq~t ~ l~y~µ1t4o~~®t · • 

21: . ariluum:ibJ~-Pf.~iidl~.·~,~stlan&'WMet'Oist, v, dnit•d:::St:i~. i:OO:F.3a:94,. 97 \!hli cit, 

· iz ; 19~~), I~n ~.~¥¢t1i;:~~t tl~e. (}t>~it gt~ill.t~ U1¢ i~t~i:9rr:f(t;tv<:JJoi.1t~~ dJ~;o1~;ga;1,1.::E¥f'l~:i~4ai~t.$:i1~1'.f<;1t 

··2s :-~:~y.1~t9··qf,;;~~~ ~ttdf~¢~:· The:·:·c:;oµ.t:tJi.#4~ ·~•t.$u¢h.il:t1 .a:wa.rdi~·ii.11W:i,1J"l'li11'.lt¢(1; 14. (~lmpe~ftioil 

·•24 ,~f:':¢-0~-A~dJe~&.·~•·:~l·~ondillon°f9i:Q:i~ro.is~iQ\g.wlthqutpJ;·eJu:dic~is::o.otmandatqry.'1·(citi:n$.: 

· 25.: '. S~\.>edtiit'ihg Set'V&. tif Ati.t v.; lsi~tmifa l:i.i.t'l 'B;V:, 88' i\Zd 919~ 921 .(9-ih Cfr:;:J'9&9}.); 

• 26- Defetldarrts ut's:0 ··argue that:· voluntary· dismissal v.iill .cause them pl:atti ·tegal pre.jtidi'~e·. 
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··_t'.·. --1:;. • ..,,. ... ~J ... ,. .. ili.,,,.:v-.i'l·l"::L-·d~;..,...;i.~~-,(;t. :i.il.:J·~aJ .,,i;,,,ritr ..... />r..i)i..i. _Nh tn;6 .,.{ J4 )·.·a ... weve111····.i.i:1l...:t ...... ~.·:ii'i.f:a .l ·-r:.~a.t.J:O.\M ~}'.- W:t.U-.. uc;;:. "':':f.:~--~"-~; . .;,~t··:"li;f~· .. .:·~1:..~ .. ~1.J;.i:. ~~~.:- · .. ·-,~: .. ·- ·:.-:·.4 :· ; ·< .. :.l~ · : ... · ;1.:~ ""\IJ~.l"\RI~·-~ --~ 

.::z. ·fedi.tJ.1;f.qtu·ift•c-~•b¢:a:·.filc10.r fn. ~e:ttt1tt(inJ:l:egttt:·prejtidk~<•.ii:(loes•·n.at.;fj).(ltseJf.••¢0nstlmm•·.Jqj~t: 

:'.3: ::~j~~.-,0W.d:¢f~Jl:Z007'W:L4~l?.6,\3f. +'J:{¢itiDg··~jtlari,d~i.J:QQ;·r.;~'3d.afQ6~•·Smf~iZ9:4 

:-4· :)?j~:ch\t ~~)~ •V:dth~~-~~f:l® .... :.O~ttd~t/rar.e-~~E!.til~·:·~~:'~iital'>llsti:..f~gaf ~jUlit~. 

:5:- c- 01ber:·cm.&t1ons 

•6 DofeilJafitS·t•st me:tmposfti?it of'asme.;.~of a;ddit~"'l •ooridttlt).fili•., :~:6~J~lb~•~· 

·7 · .~t..~:~®.J?#. !~~¥~#:~'.Y:4¥~~-~:J~4.~t::gqraj);ff.~~~ri4~1:'$-·~~~-:t~~¢.4.it.~·~~{~:~ !4~: 

·;ft :.~m.Ji~~·:iriQtj,wn~:~r·sµ.mm~t¥~~~n:t.:b.~:jtw.:P·1J:ld·#.~ µ:~jY$';ft)r~~~'i!ltl'.ft~ ~~:a.· 

'°'•· __ ,...;;.-'f;.:ns···· .•. .m;_.~-s;;,~ ....... ;.,;..;~ .. :·o..'f-:i:J.~Mi..;,,_mr.-:t..:i.';;ns<~:i(ryL.;t· ... i\.t;~. ·:1.::2<{a· '.~ 41······~1·· .. ·s,·"Pt:'·: .. · ·."'.;•~.1<n• .... ~::.'*·~·~~ie·· :.,.. .. .;·-~i*.;~ .:7.. . •~U .VM .~U'f'.!: . ...,;~~Jr;> w: ... l;J:~. . u:~~·P.. . . 1o. . ~~ '· 1.:"4.~ ..... ..... W... i'°f • .t\:J.~ .. :l.·U.. . . . :'-f~J;,1.A.WP ¥. :l.i1i·'W!.V..J.:RilU, .. ·1,~~W;t;.· 
"•• • ·'-· ,I 

., ... ,. ~· .. :~ir:t·- -"~'-".......... '-.;,;.j' ;;"Ii<. :11: ·:'X ···. ··.·· .. , .... : ·. ·, .... :•; ....... · .··.;· ': .... ;·.. . .... , .. .-. .:..... .. .. ..... , .. 1·•:'1.:-' .-:. ·: •T ·..,; ... I ... ,]:-.. _; :;· ... -.:-.L .. :· •:iHi:'' . .- .-·:· .... . . . : 10 ·'1.'0i" .u:a.a'luw:n.21· J¥Ut~je. ~r.one..~·-V -~1e.n2J1es•·AVi;an.()1~· .. fi1c<·· No·· ClO- .·'190J.Ll1':--2fi- l W -·- ;;,--;.s.;7'.'!2:2'1-· . . . ... . . . ,. . .... .•. . . . . . .. . . . ~· - . . ··-1. , . "·· ....... ~ . . . . ~;: ,, . . . . : . . ... . . .. ~ . ' 

JJ: .• ~ ~$.i•:tW~·P.·;::~~:l:i~ Jil:!Y ~$:~-~llJ; 'ti:ieJ::;:9µtt:#~9J1n~~(J~ ~mP:~·:di¢..t¢q~#~~~-:~?4foo~; 

12. •C.ONdLIJSIQ~ 

tl: P()t:111e.-f0!t~¥1lh~·reasons_, [heC:®i±::O-~:ANT.8 Plamii:tl"s:mGti:o:11:.f.ar voJunfat;rdtsmJSlial 

14 {l,)kt;_. N;o~ .. --n~9)~_'Tlie;aa,..~: is•PISM:l$$Bt:rwti£Wut-prcJt1d.ke~ 

XS ' f:)j\TlSI))i):f~':73rd::d~yc!if.Apnl..'20T$, .. 

l!J' 

Vt 

13 

t~' 
4~ 

·:25:: 

26' 
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EXHIBIT 3 



.u~~:c'11".·A:~:~:.~c.i::rn·_v.r,r.:·r"~m:.:i:­. .t~.~I:.~· ~ .. ~.~-:•.~·:.~.,_~ .. :.\:.~\!....-··:~ ~V,*-~:~:. 

'W~S~N.Pt=~k~frfASmN~ON: 

·~$~:;N.:Q.i .. CJ~3~iP.l$;.J.q; 

:ol\P.Im··G~iiN:O:lvtQ.tl:~·f'O'B 
. n·.f-N~"':ir'F.i'1'.l'1"rnN.·::'1'«:i"D:··D1'. ·c.:::.1.·:.:r;.n..;i:"""e:·: 
:.J~:l;>"."'.'.l'l~A:'!:~· .. ..,, '. .: .~:.:F.J.:C;:~·~..,,,:.~:~~~~~: 

!~ .. ::(~k~i ~~~ .V~)~·::ft;!i:1illg,Jb.~r~µ.ghl.y ep~i:d¢t.>ed~~ ~rti~' ~!1.~g 1l.~l.4 th~t~yajlt:f:'Q;~t~~ ~e 

vt ·-q;~.ttfb)tl};; ~1·:~u~tjj;wj.~s§a1:y·~ii1.i11etet>:Y9:R:A;N.T:S.:tllie•iu\it~o-nJt'lf ifli•~¢~~ns:· 

18: .:e; · laitl$iJ:tereiil.; ,,>l.p .. ' .. . . ' ........ . 

t~: ,t 
4~: 

21 
~1},d t~i1'.1.!1UPP ,tton:i ~'\B;M ,R'ark~ng. D'efon4~nt~ w.ho anti~pij:e ~dngjf:l.g .. ~. mot~ .f'.Qt· w.~~ 

~: ' 

.~a: juP,gnii;i1\i. now:rno:v¢ fP.~]udgmenfon tb¢. pleradl~gs.p~:frsll~titto ~PJ¢ I:2.(c)forJh~:.9.fPtaJnfi~~:. 

24 . (;:l1il~1s •. :SP.®ifi~y, D~,fe'f!Ri~pt~ ~k ~h¢ Comi; ~o :"1i$.m1'S$ th¢ foU:pwi11¥::~l1'llID$:{lltn~t 

2:5: : .n.efendantKi"t'itatiate<l:a;ga:inst'Pfaitnitf!n vlM~uk,i:t1 ttfthe anii~rr;ta:iiat1wt p:1!0'Visfons cif:the 

:.z.6· : W3~~iWitUw A~inst.Dlsct.lmiflati0i1·{~~~\vLA:D;::' "Rb:\-v49i,o:21 o),ani:t the Was1tirt~~n 

q~~~:$~t~~~~9JIPN.F~)UOOM~Nit 
O.N·T:ME:PLEA:D:IN(,,.S· . J?:A~ij:~r·'····.··· .... ·· ... ·. 
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. f : J:aniil~l.~:W.V.~ A!Jt(~W:fi,;\/' .RtW/<49J78:3QU)\ (2) ib~f Petendan;ts;:en,~agedln assuei::uJ:enil 

.·•~· ! di$Cdmirt,1ti.on :undetthe:WLAD~ andJ3) that be:fenaao·u..t:ermi.nared Piaintif"f'frpm. herjQb in 

3 . • 'i.!:iofa.tio:n {jf.puhlie policy; 

4 ;it 
s·: 
6. : 

.7' 

DlSCUS$lON · 
>" _, • ., ..................... ,, •• • .. . 

·~~· : .SM1l €h:em •. c:..0:.~. 84.S .F;2d 802, 8f 0•(9th Cir.· 1988),, Therefhr¢i: '~a .tfu)tion• .. furjudgtti.6nt6fi.th~·· 

•S):· .. P.l~m~>n,~t:.t>¢•'gti.tn~'1otil.Y Jf'.tb~ movJpg{'.iil11:Y:¢Je~IY• ¢$1:~:1).U$1i¢~ tti:ijt•r19rri~t~~illi.M:l1¢..Qf• 

i;o ; fa{;t'·t~nt~#~ tzj ~ fe,Q.lV~ ajld.t~atlie. 9t' e.l:ie is ett:titJtji.t9Jiidg1n~~t~s .~ r®.ttif Qf~a.,w." N~i 't 
: . . .......• :~· . ·.· i:· . . .,...: ::., . . . ···i11· : ... .. . ·.: ·. 1· . .'. ·7· ·. • . :..,. .... . • r, .. ·: .. .,. .. ;: - . . . . - ·.. - .. ·,. . , 

JJ : Fid.Jjte'Imt<.o~ y. K;,uaga'l:l~~. ~ll F . .:..~ 357., 358.X7•thCu:. f9~l)(c:,;1ti.~Fli;)t~:¥. Rt;n:ooFed, 

·t2. : .Say; &;.;f.qiJ!J:~Ass·~n,.61$!$'F.2.d•2(.)9~ .• 2lJ. (7:thdir; 1·Q$2),)\tl1ete$¢•¢\?inpl~:nt ~~lsto. plead 

13 : ;sti.:fflclentfs.:cts~~to stateaciaimof re!fi~fthatisplauS:ihle•on itEhteY' tfie:camplairtttm1st:be 
14: ' 

: · 4isl'rti5SetL l\$hctoft :v~ Jqhal. SS6 U.S. 66:2, <578 (2009f(citing BeJI Atl. C'Otp; \'< 1Womtity, 5$0' 
~: . 

Ju.~ U;$~·~1~'tO··ll0\17)····vrhec.o)i11itt}.~Yc90:~#letg:91y111£1~~t$.pres¢11redit\th~pl¢~9i1Jg~an.a:n~§t• 

11· : ·."i~wfhe·t~ts· iltth~·'li~b:tl11ost .ta-vornble te: the ;nori11K.1vi~paity.". 1<.ar~£.,ards1·8.JJ F~2izl~t::~l5$. 

18 : {:dtluw Ri:~b.tlc StcY!] Cmp. R Pa; J!S.1~(g C'o1p., 185 P•.2d. ] 74, L78 ('.tili. Cit« 1986)'). Because 

19: · l2{1\1)(6)and TZ(c} "tnotiOns are a:m.il:yzed.11nderthe same standard.,. a :tou.tt .c·~nsiderm.g a mtkm 

2.(l f ·:foo:Jµ4gtne1tt on··the.plea;dlngs nJay give leave to ~inend an<i 'n1ay :<,tis1n~s·cat1Set> nf ~ctf~.r~h~rc 

21 · · t}iti,1\ gr~ntJu4i!t1~otJ" S:itrtnr 1'¢L, pc~. l,J?'. V; Crity, ()f&in ):)i¢:go .. ~J tJ;:Sµpp;'.:'l;d sQ8:. QQ3··· 
~: . . ' ' 

: ($,D, CA, Jl1J1, .5,, 'J?Oi'.)4) ( c:it~ti.t).11 omiftt:dJ. Regarding parti~I Jµdgmentt Ru.le J ~(G) "1aQ~$ r!Qt' n: . .. 

24 : exprr;sslir~tborlze "pardaC .iudgment[sJ, m:.ither ck)esitbarthem, aui:.Ut i~ com1.n911prac(ke:fo 

25 '. 

26 . L PfafoUffuld n6t m.'ldfi::.-;~ the W"'*hing1~)n FainiltLcave }\ct iii ihc Compfairit Instead, thii>Act 'fa 
: · ~<lt,l~~ Wf:th~)jrsftfrne in .~Jnin~Jff','i )<e~•pQnsc ti;;i 1h¢.in~t:;i..rn ri~~ifon 
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.J' . . " ' 

4 : ·~I~ ~i;\{e,~!!li~y. cB4~~~(! f ~~~f~l.cq4f>t .1)1U§t(1,9~f()'J}rl ·t() ·~t4te ja;V;t ~9 ifle ~e{lt rrt~4a~~ b)i 

.5 : · ~h~·p1j~c!ples~· ofJ:W1¢ R!&CQ;:v, Toi~p.ki:tt,e. aQd tpply ;1$ta~~.sttli$~ntiveJ~r\v ~M ~~t\l 

6 ; .p~d~lfl,l 1~w.:n F~l~mmtv, A.lhltf,it~:. fus; Q:o,, j~ Jt';jq_ {i,60, 6:67 ~di Qlr; 2!1Q31 (ft.itin:g · 
l: . 
·;g : ;~¢.tl~t..illptEtJ¢. RR •. Co;. v.·tQ:!~ldtis1·g:c)4 lJ,S::.64'(l~~};,~tp]iin1ai-y·tiliJ;htls,·and ~bli~aticms oi' 

';;· : patties. in:i.tdfversny•stdt.ttii:~rrgftont··state l>a..w, incfod1i.tgthe.elements .. oraplmrttift'sci:ruse of. 

lu : ~tti:tjn/1 .a(e m:.i~ter~<oisbbsumti't~Iaw; N¢e;l y v, St P auiPire and Matiriein:s, cq,, 584 E2d ~41~ • 

1.1 $45f9tJ1.¢ir.. 19.?$Jl¢itirig ~rf~; l.Q4 JJ/$. ~t§41. H~we\i~t~ ·"red¢r~I R#!¢S. <lf !;Ni.I ~tt'l~tlre 

12. l,lP.PlY i1t~$p.e¢ti~e. of the soJ;lJQ,I!. Qf•;1ubjec(·fn'.~~rjilicl:s.<1icdon; <'l:nd'1m~~qfiye. qf.w&~ther the 

a . . . 
slibii'Jmtiv'¢' J11w at i:~5JJ¢ i~ '$tat~·:Qr:f¢(ieraf."~iv~s y .. Cibai<Ge~gyCQrp. lJS~. 317 F;3:d:1oi,rv~. tHJ.Z· 

ti .?ta:in#.:ffB!!leg~s •+ttitit.~new9.~ '~ut>j¢et w unluWfi!l.t¢taJili:tH)ri fo.t he:r,99;,~~qt~~r~~.· 

lS :pro~t~d.ti¢ti~ity µ:nqer :R:CW 49;6() (WI.AD). ~nd ul)(i¢r RC'.¥14'9 ;78 t\VFLA):" (Dk;t. Ni>. $:0 at 

19. 7,) ti~ CQ:'W'Qrk~r {lftR$U~ is P:ll:l.lnti.ffi.$ d-0.µght¢1"., B'¢.rrt~d~tte,StiGkl¢, :Wh9S~ pro'~~t~Jl:ctiv±jy 

2.(.l •fovQ]:vi:doJ)pi@Sltfoa•toABMfs :Vitdatio11s ofthe .. WLAI1zm<l·th~e WFLA. (I(t)DefendantstiK>ve 

21 lo dis'ltti.ss.b¢ceaus¢ ·•,vashihgto11 fow does n-Ot reco~llize a c-a.u$¢. ofat;'lt:Jon.for unlaVr. .. f\1lletahatJ011 · 
2~ 

bliSed O:nthe alle:gedly.·protec~d actidtis .. ofa·petsoll• 0thertha:n theplainfrff'' artdbeeausi.e 

24 P'ltl,intiff steta~iatiori Claim •'rests· solely .on alleg~d illctions Qy .her dau,ghter. ';(Dkt. No. 83· at 3;) 

25. D~fenc1anfs tim1lysis crfW ashington law is correct. 

6~DER GRANTING MOTION FOJ\JUDGMEJ\T 
f5H1:#-~ eJC,f:iAriir~kis ·· · · · · · ·· ·. · · · 
PAQ:ff·J 
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l· 

z:: 

il: 

4: 

!ti~ aii·:.wlfafr pracf~¢e.:.fo;r· ~u;r¥11wtoyec~ ·~n1p~yn1ent..~11q:y:;.Jabot'uru.O'.li •. Qf;~.Qther: 
.Mt~:tt}·df~~1i.~rg~~·¢*'~e1. ~r~f~~·8~~·dl~~~p·i~,~~ ~~~~~~t:~1Jypets.~.~~~e·~e::~r . 
. s}le;:fut's. oppesed• any:'ruact.fces 1:0r.bi:aden:bytul!f:·¢hap.tet;Qr·~\isehe:o:r: ·D bas··fal~ :a:: 
c~~" t¢.sltt)¢.d,.·p.r~-Sl$t¢df~~~yp1;Qc#di6.,g·.µn~~J?:·'.th.i:$:¢b.4.P~¢1.f,. 

.5:. ; piaintif:f,~wn1in~1etafiatio.n \:tmJ¢tth~:·\~<tAD Jht1:S:t·e~wbii$h. d1:aC1h~Prsb~ ~~vtn:dly~~cQ: 

:1 :·n~.:al1'~~·pt'~~tedriG~ivitl~c;ofacQ~v..~nrter,$~'·Eltor:fn:.v.Af?·p]1~¢.}*i91$hi~i;'fuo~1:.996:.P. 

8' . $b'.t>,p., 2~ 1P!(kl0$9fW~P. W~~h; ~tll4J {pli3;i:11tjff ~Hiiming:;f\?:~i'.1.liat~Q11 µn~tT~tl~ \<'.11:11#9 J~ 

9· : · \VLAJ) tl)vsts:how thflt s:he ... e~gagedfo pf9Jeeted: ~()d~li)'), .sJmllin'l~·, the WfLA p~~rdd~ .. tbfit 

:t0· : .. :i,fi. , ........ :·· ........ ·. /·· .· ...... · .. .,.. .•. . . ·."· ..•. ': .. .,..: .......... , .. :· ........ , . . . .. .. · ..... , ....... : ·;; • .,. .• .: .. · ,. .. . .... :.: .·... ... . . . · fiJt 1s un:laM1fut for an? :Pet:SOlt:to d1$\i;harge Qt nl any ot11~ m.mtner<hs:c.nmm.ate ag~llsta.tt}:1 
lt' 
rz. · :.]{tdI~liiuafhecatt.se:i11e:intlividu:a1. has'1e.n,gagecl·i11·pcr{}teeted. activity~ R.CWA9;.7'&.3<J0~2) 

l3. : {~;w,phasi's adiie<l'), Plaintiff ma~e.~:no allegatiOn that she wi.1$: tetalmled aga.in~1.be(:lau~··D-fhet 

J4 i e>w.n .P~t¢e1¢i;l~ctivitt~.$, :Her•a.U~gat~oi)t; n¢'the~f or~disting1,fi~h4i,b.le.frptf.l. thqs~if1:the:ca$e$'. 

JS :~if®Jn·· .Plai,!Aitlff"$ 1~esp()n:$~, whet:e the.re were alfoga(lo.ps thii):! .. pl8;i1:ldtts were -re.~Ji'ated .agai.:tlSt 

Hi : :f-01.' th~itQW;1'.l B~~f1:;ip1~do:n~),t CQ~?HQJl witb,1ni~ttl 9rp,o1i~~ in~!e$tl~a:tiQD..'i, ~ :13~ v, 

l? : .... '·· .·. .·.... . ... . ·:··.········· ·... . ··· ........ ,·, .... ·.····· · ............ ······ .... ,· .. ·.· 
· : ~std)l'~tlm State Bar As:s'11~ 109 'Wash. Apµ. 575, 5&3, J6P.3d 1094i· W9B (2001); fJa~~ti'v; 

18: ·.·· ··.·.· ··. ····· . .. ·.·. ... ··.· .. · ,' . ·.·.·.·· . 
: F'~ha'S'tin Hi;.;Up Gh;.)wers;, L3l Wash~ App, 630, 128 P ,3d 627 (2006); lNain~iffisth~teforei 

}:~:: 
: "uri$Ie t0: li.1'.ate a ct aim for rebilfation Wriderthe WLAD6ftbe WFLA 2() ... . ..... ············· •·· ..... . ................... ··'• ' ....... .. . .. ........ . ............. . 

ZI D~ ·4-ss®illit~nal J:Jisc:rbnb'.l~tipn 

22 :Pl~t:iff~, Co111pJ~intindti<l~$'RGh1h:n .9f ;•~$,91)~iatiQ.ni;i.l.··ctfaPriml:A1lti@~ i11.vi9l:a:licm:f>f 

2$ : R"CW 49;61),''" (Okt No. 44: at 12, 1f ·$.5 .. ) A clain1·fa_rassoeif:tionar dis-cri111Jn:atlO'n Ts not 

"24 :..... ..:; ...... : ...... ,: .... ··· ...... ···· ... · ... · .... ·.: ... ··:.·· .. · ........ · ..... ·· ... ·: .. ·,: .. ·.· .· ....... "" ... ' .... ··.· '·: ,. · : :rec.o.gmzi~tLun.der the WLAD. RGW 49;$0.180; sec SedJ.acek v, H1U1s.1 145 Wn;2d ~'l}9 1 39(I"-91. 

25': . ·.· ·.· . . . . . . .. ... . ..... · . •, .... ·. ', ·.· .. ... . .. · .. · ..... : 
: 36R3d1014 {2001 j~ In het response lo €he fostailt rnotkm; PlaintfffS<lYS sh:e '"is notaUegfog 

26: 

: t~~lD~ORANTf-NCtMQTk~N FQ.R JWOOMENT : 9Nt#-$f1!.JEA'.bri-lds . ... . .. ·... .. . 
: J'.'.A,({lf-4 

000122 



. f : a~9i.i'atibmd ~i>cri.mfoad9n~~; ('Dkt .NO. 89 M 1; emphasi~ m :¢~fji®l~) P.ta111tift'tnetetb~'e·:tpj;t~~:s •: 

.:•2..· : to:·t100cfide·th~t:oSbe•bas::no~}&sociafronru•-Oisi:iimio:ation.clairn, 

:·~·' 
Wronjful···:Dtsch~¢··•'fon: 

4 : p.t(l:i~ti.ff 'alleg~s t~atshe can est~hli~h \~zroogfuJ discharge · ()1 vto1il~~ot) of p]lhlip ~lk:y: 

·s· · be¢~n~t¢ sh:¢:w:r~.~ .. ·~t~ii~tt~t¢:4•itt· .. ~jalj~t#mfox h:er di.s¢9,..ef:Y M4:~hg•Q,f:t11:h\ncml 

·~· : • ,ib;1;'igularitie,i;m AB.lYf}s A.~~:pµi1~s '.RbceivabJes.~tJhc Iia:cifip :Plaq,eJ~t~·"TOk.t1 N~, 44 at Bl~, 
.1 : 
·~~· . 4;'28.JPlmiltfft'ar~ues Jha:tti~t a:Ctl:tlll~ werf- '.inte.n:~l¢d t~J µrot'eefrthe/puhlic h11er:~ aJld prstn:rofo 

9. : ·the pUblk•. palicy.of taxi~Jocat: pM"kin:g·hus.i·nessesj.asertumd:ated•frtSeanle Municipai·t:ede, 

16 : Chapter :§;~S·~ an..dia RC\V az,ao;o'io, (l'it) 

lJ : l#•Pt~~do pr~viallon 'A l:!l~i:m of wt'on,gfµt 4!s(?h.,argein v19Ja,~l¢n 9fp1.ibli¢ pruJey~ ~intiff · 

.et. : .JP.u~'"pr<.).V£!:.(J}J~e .. ~JsteU;~e:l'1t·.a.qlr:J;a,t··p:Ubtlc p<:il~:y·(cl!l#l1y.ele:m~~:rri)y(2,:it~~t g{scQu.raght•g.tb,~ 

Ll i ~:Mdµ~ i:n wli.tcn [$h:eJ eng<11g~·W<1Uldjeqp41;ifi:Z¢ tbepµQ'H¢ pol19y o~'p;:ll~Y ~h~m~;t}; afr}d {3) 
14: . .. . . 
· : '·l~attbe putilic<--pn1lcy4lnked co11d.m::t-0aused: the dis.1nissal .(causatio1rel.e11'lle1n)::-•Ke!1iltm:d V; 
fi· . . . 
.. ,.~·: : ·~n .· r.ni· P' '. '·· (ii..,. . . · I . · ,55· 'll(' .h· 2·d·. ~6cr ··f '78 ·1··,.,5· n 3d ·1· 1n I "'I: trym:.c:·• ·· ·• ·· ... · ·.· · ·~~· , ... : ,,J,;~ .. ...::;;Ofp Jf;f,..:..;;..J,tletS\jifV$,, ·, JlC;; l, .•Yfl.l.ii; ' / ~; 1 ; , Jr (.; ' · :l; L;;~ \'i;;V\fi./, (Plt\UQJJ'St1;n1;1 · 16:. .. ... ..,. . .. ... ... . .... ·.. . ·. ,·· ,,·, .. .. , 

11 : iili¢m~l.qh:pttitlq1J• 11i~r;:.~.Qn1.i~te4J,.Def~nggn:ts"3crguethat;•~v~rl J3:~iit1ntlM·t~tPbHp.tiff'c:~l1 

18. : ~sfilbUsh. tljp ~xl~te:rii:e of dadt;j an4 causati9ri, sh~ ,cqnno(e:Srilhl i:s.h tbeje,op;lrdy•elc;~ti,t of the· 

1Q da:lri'l, 

"20 : 

21: 

22 j p4ftic~laftofiduct, and the c{)n.duct dke,c~fy relates to the public policy, or ·was ·n~--es.s<:iry f{)r ilie. . . ' ' . . . . . . . . . 

2:~ : eff~otfve:¢f!ft)t'cementof~l:le public poJi~y." :l&:a:f T8·l (cita,tions:r:ind~ntert11,tl qµn~tioihmar:ks 

24 : :Qn'litte<;I). lff.or<lerto e~tablish rl:1.is, aplalntlf;f must. ''snow tbat oth~r mett:!;I~ 0,f.pmmotin.g t~e 
~ . . .·. . .. . 

:PPlicy,ar-eiruJ4equaxe," Danny v.Lakllaw· Tn:msit Servt>.,,Juc., 165 W'a&k 2d200, 222~ 19:31>:3'1 
'26 

12.8; 139 (2008). Here;. Pfai11tiJfv/ould need w sho.w that her actious we1-e '"the 011Jy available 
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n~ . ha~dn,glaw~.;.~nf'.t:ircementdcJitsjob ... h nqt an adequate way to pl'Oilect .the publ{c frpm the 

20 :impactof'·1 thealle~edunla"'1Ul .acti'V:ity. (Dkt •. No. '79at 12.) Pl!rlntiff cou:nter5hy tmting:that 

21 : ~~o.ere.fiW;lnts po:intto no0~dmirtistr.ntive, $6hente ,a:ftemedy.pursuantto whk::h Plt}intiff\'icyufd.. hav~ · · 

2~ ! a:ctci,1 dif(ere1~dy than she did, t(} promote the dear public poti~y m.aridafod ·by the .g1m1J:~cip;,ilx;o!'l.e 
23 ~ 

: l:llRftbe stal;tite.;'' (Dk:L No. !$0 at L2~')h is, ho\vever, P!ainlfffwhn bears1liie"f;ltwde!l~Jf 
24: 

28 !-deJ[l{.lJlSi~rating1hat tl1ere were·no uther·~1dequate.1J.:ieau~·c:i:fpromoting .thepubBc poli~1ibat.sJ1e 

'?6. : wasconcemed '\.V'ith. Becuuse the S-eattle. Muni¢1pal Code int"lu1ks arobu~t :scheme few - ' 
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. _t : ~nJQf~emooi~f f:i:H~.11g t¢:Vool1,e/:taXatiort teqttirem¢:ms1'PTu.fui~ff 1nu.si·•~mQusfratefhat:tb.fa 

.··~· : ~chw~ wasin: 'some mannerinciJ:Pable: o'f pro·vidm:g nec-essatyprotec.tibn forth¢: t.nxitfon pnlki~·s .• 

••~· : at 1ss~·:See::SEAftt1£\.WA.MunicipatC.otie··~•·5;55 .. 22o, _2130, •... 26.0~·Pbrntifif·.al~ges nofiicts:' 

•4 : J~l~tltirig.tfits4~.~# c;t~:, or e·ve~'tl)~titn;Hghi bet •.. B¢c~t1s~P]a)tffiff c~~1not··~t~ns9~at·t,b~ . 

.5 : .~zj'$Ufi.g.:~f.Qi.~~m.¢l1~.~~~rii¢.·Wzj;:,i~~:d¢q),1~t¢~ $:~e:·cM1}9t pj'tj.v¢•th~~ b,aj.+at(jti'Qns W*•~i~.~· 

:· :.11> ~9t..jbil l)l!~Jk~·~ .. 1$oij~ •.• sm.m~...r,..¢"'111"'*<>$!l!bllS1t.ll:><1~y~. """ 

·· •. : ·ca:.ttn~1t stat~ a''C'hJ.imJ01·wron'gfQldiscl~r~ ilt ·•vt9Ja6orrdf piJbii¢ '·w~lic;y,, 
~s : .. . . .. .. . 

:~:.n~ 
10 : 

0L L c1lkA •-/ 
21 fohnC.'CoJ.1o:ne.uour 

b.NJTEDSTA::tss DlS't&l'cTJl1ooE 

")£: . 
• _,, I 

: <:iRDER(iRANTfNG'MOT:f~>.N FOR n.J1X;i'ME,.l'\'T 
~ 1?f'l:t#-$Rt,Efa.ti{N$s ....... ·.· ... · · .. · · · ···· ··. ··· 
; .f'.'~-\QB ~ '7 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

FILED 
15 JUN 03 AM 9:00 

KING COUNTY 
SUPERIOR COURT CLE K 

E-FILED 

THE HONORABLE WILL<fA~ '1,~1!1.ft§~791 . SEA 

SUPERJOR COURT OF THE STATE OF WASHINGTON 
FORKING COUNTY 

DEBI O'BRIEN, a married woman, 

Plaintiff, 

v. 

LEONARD CARDER AND JANE DOE 
CARDER, and the marital community 
thereof, HUGH KOSKINEN, a single 
man, MATT PURVIS AND JANE DOE 
PURVIS and the marital conununity 
thereof, DAN LAWSON AND JANE 
DOE LAWSON, and the marital 
community thereof, PAULETTE KETZA 
AND JOHN DOE KETZA, and the 
marital community thereof, ROD 
HOWREY AND JANE DOE HOWREY 
and the marital community thereof, and 
VIVIAN SMITH AND JOHN DOE 
SMITH and the marital community 
thereof, and the corporations doing ABM 
Industries ("ABMI") and ABM Parkjng 
Services (d/b/a "Ampco" and ABM 
Onsite Services West), 

Defendants. 

NO: 15-2-06791-5 SEA 

SECOND AMENDED COMPLAINT 
FOR DAMAGES 

Plaintiff, by and through the undersigned counsel of record, alleges as follows: 

I. PLAINTIFF 

SECOND AMENDED COMPLAINT- I 

001 ?n!l 

The Ferguson Finn. PLLC 
'.WOW. Thomas Street, Suite 420 

Seattle, WA 98 l I 9 
Tel: 206-624-5696 Fax: 206-770-i340 

san<lrar{i,~sl fergusonlaw.com 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

l.1. Plaintiff, Debi O'Brien, is a married woman who resides in King County, 

Washington. At all times relevant to this lawsuit, Plaintiff was an employee of Ampco 

Systems Parking (also doing business as "ABM Parking Services, Inc.", currently doing 

business as "ABM Onsite West, Inc.") which was under the umbrella of"ABM 

Industries" (hereinafter referred to collectively as "The Company"). 

At all times relevant to this lawsuit, The Company was located in King County, 

Washington, with more than 8 employees, and the individual defendants were Plaintiffs 

supervisors or managers while she was employed by the Company. 

II. DEFENDANTS 

11 2. 1 TI1e individual defendant, Leonard Carder, is a person who acted in the 

12 

13 

14 

15 

16 

17 

18 

interests, directly or indirectly, of The Company, which employs eight or more 

persons. 

2.2 The individual defendant, Hugh Koskinen. is a person who acted in the interests, 

directly or indirectly, of The Company, which employs eight or more persons. 

2.3 The individual defendant, Dan Lawson, is a person who acted in the interests, 

directly or indirectly, of The Company, which employs eight or more persons. 

19 2.4 The individual defendant, Matt Purvis is a person who acted in the interests, 

20 

21 

22 

23 

24 

directly or indirectly, of The Company, which employs eight or more persons. 

2.5 The individual defendant, Paulette Ketza is a person who acted in the interests, 

directly or indirectly, of The Company, which employs eight or more persons. 

SECOND AMENDED COMPLAINT- 2 

The Ferguson Finn. l'LLC' 
200 W. Thomas Street, Suite 420 

Seattle, WA 98 l 19 
Tel: 206-624-5696 Fax: 206-770- 7340 

sandra@~slfergu:-;onlaw.com 
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2.6 

3 2.7 
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5 

6 
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10 

2.8 

11 2.9 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

The individual defendant, Rod Howery, is a person who acted in the interests, 

directly or indirectly, of The Company, which employs eight or more persons. 

The individual defendant, Vivian Smith, is a person who acted in the interests, 

directly or indirectly, of The Company, which employs eight or more persons. 

The corporation, ABM Parking Services (d/b/a "Ampco", d/b/a "ABM Onsite 

Services West") is a who11y owned subsidiary of ABM Industries, doing business 

in the State of Washington, with 8 or more employees at locations throughout 

Washington, and employed the plaintiff. Debi O'Brien from October 2007 to 

February 2013. 

The corporation, ABM Industries ("ABMI''), is a publicly traded corporation 

which is the parent corporation of ABM Janitorial and ABM Parking Services 

("ABM Parking") which are employers in the State of Washington, with 8 or 

more employees and which employed the plaintift~ Debi O'Brien from 

approximately June 2000 to February 2013. On information and belief, ABM 

Industries was, at times relevant to this lawsuit, the employer of individual 

managers who are defendants in this lawsuit, and was the employer of the 

plaintiff, Debi O'Btien, as that tem1 is defined under the Washington Law 

Against Discrimination, RCW 49.60 ("WLAD"). 

m. JURISDICTION AND VENUE 

SECOND AMENDED COMPLAINT- 3 

The Ferguson Finn. PLLC 
200 W. Thomas Street. Suite 420 

Seattle, WA 98 l 1 9 
Tel: 206-624-5696 Fax: 206-770-7340 

sandra@s I fergusonlav.· .com 

001?R7 



1 

2 

3 

3.1 

4 3.2 
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8 
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3.3 

10 3.4 

11 3.5 

12 

13 

14 

15 

16 

17 

4.1 

4.2 

18 4.3 

19 

20 

21 

22 

23 

24 

The Company employs more than eight (8) employees at locations throughout the 

State of Washington and is an "employer" under the Washington Law Against 

Discrimination ( .. WLAD .. ), RCW cS 49.60. 

At al1 times relevant to this lawsuit, the individual defendants were supervisors 

and/or managers and/or agents of The Company which employed Plaintiff in 

King County, Washington. 

The events, acts. and omissions giving rise to Plaintiffs claims alleged herein. 

occurred in King County, Washington. 

Jurisdiction is proper in King County, Washington pursuant to RCW 3 2.08.010. 

Venue is proper in King County. Washington pursuant to RCW cS 4.12.025. 

IV. FACTS 

Plaintiff was hired by The Company in June 2000. Plaintiff worked in the 

Accounts Receivable Department of ABM's Janitorial company ("Janitorial"). 

Plaintiff's performance was satisfactory. Plaintiff was progressively assigned 

greater responsibilities. 

Plaintiff earned a Human Resources Certification in June 2003. She was 

assigned "HR" responsibilities, such as monitoring sexual harassment training, 

maintaining motor vehicle. renewals for employees in driving positions, serving 

on panels for union grievances, and performing other tasks assigned to her. Her 

manager for these HR functions was Charlie Jones. 
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4.7 

4.8 

On October 22, 2007. Plaintiff was promoted to Human Resources Coordinator/ 

Operations Manager in The Company's Parking line of business (d/b/a as 

.. Ampco'', then "ABM Parking Services", then .. ABM Onsite West. Inc.") 

(hereinafter referred to as "The Company'; or "ABM Parking"). 

Plaintiffs job title or position (HR Coordinator/Operations Manager) was 

created at the initiative and discretion of the individual defendant, Leonard 

Carder. Leonard Carder was Vice President of the Northwest Region at the 

time the position was created. On infonnation and belief, he was promoted to 

the position of Executive Vice President of The Company during the time 

Plaintiff was employed with ABM Parking Services. 

Leonard Carder was responsible for the operations budget for the Northwest 

Region of ABM Parking. Mr. Carder decided to create Plaintifrs local HR 

position in order to meet the needs of the Northwest Region. 

In consultation with Madeline Kwan, HR Director, Mr. Carder determined the 

job functions to be perfonned by the local HR position which was to serve his 

region. Madeline Kwan interviewed Ms. O'Brien for the new position, and 

recommended that she be hired. Leonard Carder approved the hiring of Ms. 

O'Brien. 

Madeline Kwan was the HR Director for ABM Parking. She worked in the San 

Francisco office. Ms. Kwan was responsible for the HR services provided to 

the Northern California and Northwest regions. 
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4.9 Ms. Kwan reported to the defendant, Vivian Smith-Vice President of Human 

2 Resources for ··corporate". On information and belief, Vivian Smith was 

3 responsible for Human Resources functions for "ABM Industries''. which 

4 included (inter alia) the business lines of Parking, Security. and Janitorial. 

5 

6 

7 

8 

9 

4.10 Plaintiffs date of hire at ABM Parking was October 22, 2007. She retained her 

seniority (for purposes of accrued vacation and other benefits) when she moved 

from ABM Janitorial to ABM Parking. Plaintiff was eventually terminated 

from her employment at ABM Parking, on February 6, 2013. 

Io 4.11 During her employment as an HR Coordinator/Operations Mana' at ABM 

Parking, Plaintiff initially reported to Leonard Carder, Hugh Koskinen and Dan 

'-
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Lawson. In 2010, Mr. Koskinen and Mr. Lawson left ABM Parking. Matt 

Purvis became the Branch Manager and someone to whom Plaintiff reported. 

Mr. Purvis reported directly to Leonard Carder. 

4.12 Plaintiff had r~porting relationships wit]l all ofthe defendants. including 

Le0nard Carder{RegionalVice President); Hugh Koskinen (Senior Operations 

Manager), Dan Lawsoii(Assisqiilt Branch M~ager), Matt Purvis (Branch 

Manager), Rod Howery' (Regiona] VP); and Paulette Ketza (SpeciaLProjects). 

Leonard Carder had authority over all of these other managers. 

4.13 All of the individual defendants (including but not limited lo Leonard Carder) 

acted directly or indirectly, in the interests of their employer, The Company. 
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4.14 I 01nanJ Carder gaye Hugh Knskinen disr;jpHpaC' authority pyer p!ajptiff after 

she was hired by ABM Parking, and until Mr. Koskinen left ABM Parking on 

April 23,2~ 

4 4.15 Qan I .awson had discipljnary authority oyer Plaintiff until he left ABM Parking 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

in October 2010. 

//' 
4.16 1.eonard Carder gaye Matt Purvis supervisory authority over Plaintiff between 

2010 and the date of Plaintiff's termination on February 6, 2013. 

4.17 At some point, Leonard Carder was promoted to Executive Vice President. The 

~endant, lt,d Howery (a Vice President in California) assumed some 

additional responsibilities for the Northwest Region and continued to work in 

4.18 The defendant, Pau ette Ketza, was a manager for The Company in Spokane, 

Washington. She had -smu:ocisocy a!!lboriQ' m~r;r Plai11liff for the purposes of 

special projects which were part of her responsibilities. This included the 

services provided by ABM Parking at the annual Spokane Fair. 

18 4. I 9 Hugh Koskinen has testified that Leonard Carder was his "'mentor, coach and 

19 

20 

21 

22 

23 

24 

leader" when he was employed at ABM Parking between 2006 and 2010. He 

also testified that Mr. Carder was someone he held ••in very high regard"_ 

4.20 Mr. Koskinen had the opportunity to observe and learn from Mr. Carder's 

handling of employee relations or personnel matters (specifically, employee 

complaints). For example, Mr. Koskinen testified that Mr. Carder had a 
The Ferguson Finn, PLLC 

200 W. Thomas Street, Suite 420 
Seanle, WA 98 l 1 9 

Tel: 206-624-5696 Fax: 206-770-7340 SECOND AMENDED COMPLAINT- 7 
sandra@slfergusonlaw.com 

001?71 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

4.21 

4.22 

~ptactic~ 9fmeetilig pef$0nitUy, with employees wllo rii&de conipfaii}ts. Mr. 

Koskinen referred to this practice as "escalation". However, he testified that 

this practice of Mr. Carder's to meet and talk to the employees who made 

complaints, served to ••de-escalate'' these situations or the employees' 

grievances. Accordmgto :_Hugh Koskinen, Leonard Carder was hldtrded in.·aJI 

·~sensitive'': tn~tters involving. employee relations;·particu:lady. sexµa]. 

1iarassme1lt complamtS. ·Mr:; Koski.lien testified thafhe kept Mr;· Carder ih "the 

Hugh Koskinen testified that he did not regard or treat Debi O'Brien as a part of 

Human Resources. although he did acknowledge t11at her job title was HR 

Coordinator. In fact, Mr. Koskinen testified that he did refer employee 

complaints to Ms. O'Brien due to her role as an HR representative. In these 

matters, Ms. O'Brien's practice was to consult and seek guidance from her HR 
¢ 

managers. On occ.asions when Mr. Koskinen did nptagree with dedsions or 

actions tilkenbyMs, O'Brien withxegard to HR.matters, this would anger and 

ftustrate him and he would become hostile toward her and sometimes, woUld 

discipline her. 

Mr. Koskinen 's testimony in his deposition, taken in March 2015, revealed a 

deeply-held resentment of Ms. O'Brien due to her HR role in the Northwest 

Region, and her communications and reporting relationships with Human 

Resources managers at higher levels in The Company. 
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4.23 

4.24 

4.25 

4.26 

In approximately March or April, 2009, Plaintiff became responsible (in her 

capacity as an HR representative) for addressing a sexual harassment complaint 

which had been lodged by a female employee named Melody Dillon. Ms. 

Dillon reported an incident in which two male valets passed around and 

presented to her a sexually explicit text Ms. Dillon found this conduct 

unweJcome and she reported it to her supervisor. Ms. Di11on's supervisor 

reported the complaint to Hugh Kos-Co and the HR Department had 

knowledge of Ms. Dillon's complaint. 

Debi O'Brien was instructed to write up the two male valets, which she did. 

After Ms. Dillon made her compliant, the male valets subjected Ms. Di11on to a 

hostile work ep:-omnent which she also complained about. 

Ffugh·Koskinen intimidated andharassed Mefody Dillon after she fodgedher 

complaint. Becky Livermore, who was Ms. Dillon's direct supervisor and was 

under Hugh Koskinen's authority and direction, also engaged in retaliation 

against Melody Dillon after Ms. Dillon made her complaints. For example, 

after Ms. Dillon complained about sexual harassment and retaliation, she 

received several 'unwarranted w:rite-ups within a short period of time. The 

Company formed an intention, to fire Melody Dillon. 

After Ms. Dillon complained about sexual harassment and retaliation, she was 

required to perform ··walk through" inspections of the Expedia Garage where 

she held the position of bookkeeper. The Expedia Garage had 10 stories or 
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/ 
floors. Ms. Dillon was frightened when she did these inspections. Hugh 

Koskinen testified in his deposition that he was the person who imposed this 

requirement. 

4 4.27 Melody D11lon also testified that, close to the time she left The Company, she 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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was summoned to the office of a high-level executive at the corporate offices in 

Seattle. She could not recall the name of this person with whom she met. 

However, she vividly recalled that the effect of this meeting on her was that she 

~intimidated" and it caused her to "dissociate". On information and 

belief, Leonard Carder is the person who summoned Ms. Dillon to his office 

and intimidated her. 

4.28 When Debi O'Brien, in her capacity as an HR manager, investigated and took 

K 
steps to remedy Melody Dillon's complaint, Hugh Koskinen angrily criticized 

Ms. 0 'Brien in an e-mail which be fashioned as a disciplinary warning. 

4.29 On another occasion, Hugh Koskinen came to Plaintiff and questioned Plaintiff 

in an accusatory manner about her relationship to Melody Dillon's mother 

(whom Plaintiff had previously indicated she had gone to high school with). 

On this occasion, he yelled at Plaintiff and became very angry and 

~ontational, then wrote her up for being insubordinate. 

4.30 Mr. Koskinen infonned Plaintiff that Melody Dillon was about to be fired. 

Shortly thereafter, Ms. Dillon was forced to resign due to the hostile work 

environment. 
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4.31 

4.32 

4.33 

Around the time that Plaintiff handled Ms. Dillon's sexual harassment 

complaint, she began to experience a hostile \York environment. For example, 

she was not invited to company-sponsored arties or events, she received a / 

series of unwarranted write-ups from the defendants, an Lawson and Hugh 

Koskinen. Mr .. ·ca.rciet,'Mr.KosJJnen and Mi: Lawson became increasingly 

confton.tational: a1ld0criticalO(Plairiti~ she wai stri,pped Of her job title asfiR 

Coi:>rdiriator;··a.ndshe wasfalsely'a6cu$ed9fmal.ingerlng .. ·shewasforced.to 

come in to work while she wa~ on a \la:catioti{eveii though Mr; ·Koskinen ]iad 

In late 2009, Hug Koskinen informed Plaintiff that she would be requ1red to 

work the Spokane Fair in 2009 {despite a known disability), and that the work 

hours would be from 6:00 A.M. to midnight. Plaintiff expressed concern about 

this assignment due to her medical condition. For reasons unknown to Plaintiff, 

she wa".I not required to work the Spokane Fair that year. She was excused from 

the assignment within a few days of the Fair. No one explained the reason. 

In 2010, a number of additional responsibilities were added to Plaintiffs job 

description. These additional responsibilities included working as / 

parking cars in the evenings and on weekends. Also, Leonard Carder 

personally established a program called ··customer Service Initiatives" and 

assigned to Plaintiff the responsibility of performing walk~through inspections 

of approximately 26 garages and 10 surface lots in the Seattle/Bellevue area. 
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\ 
Mr. Carder told Plaintiff it was her job to ensure that the garages were so clean 

and pleasant that a family could have a picnic there. 

3 4.34 As the CSI Program was further developed by Mr. Carder, Ms. O'Brien was 

4 

5 

6 

7 

8 

9 

10 

required-in addition to her pre-existing duties-to travel to the parking 

garages for site visits and inspections, walk through the garages, floor by floor, 

photograph and take notes of each location, then submit her Trts known as 

Cus7r Service 7tives C'CSI Repo;;) to Leonard Carder, Hugh 

Koskinen, Matt Purvis and later, Dan Lawson. Mr. Carder would review her 

reports and make comments and changes which would be returned to her. 

11 4.35 At some point, Mr. Carder increased Plaintiffs responsibilities by setting a 

12 

13 

14 

15 

16 

17 

minimum requirement that she perform at least 10 garage inspections per week. 

~iuequirement was not reasonable. She was rarely. if ever. able to ~ 
~ment. Therefore, she was repeartten up by Hugh Koskinen and 

Dan Lawson, and was criticized by Matt Purvis in her annual performance 

evaluations. 

18 4.36 A number of the garages Plaintiff was required to inspect were dangerous and 

19 

20 

21 

22 

23 

24 

the defendants knew or had reason to know of the danger to which Plaintiff was 

being exposed on a regular basis. The dangero7ditions were described in 

her CSI reports which were submitted to Mr. Carder and her other managers. In 

addition, she described feeling very afraid when she perfom1ed these 

inspections. For example, in order to discharge her responsibilities, Plaintiff 
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was required to walk into stairwells alone. ln these stairwells, she came upon 

drug deals and other criminal activities in progress. Plaintiff was knocked into 

bushes, she stumbled on human waste and drug paraphernalia. These hazardous 

c~ditions were desc1ibed in her CSI reports which were regularly submitted to 

\( / 
Mr. Carder and Mr. Koskinen. 

4.37 Plaintiffs husband, Tim O'Brien, began to accompany her on these CSJ 

4.38 

inspections for certain of the most dangerous garages because he was concerned 

for his wife's safety. This required that the inspections be done by the two of 

them on weekends or in the evenings, at times that Plaintiffs ~and was not 

working at his own job and could go with her. The defendants were aware of 

s for his wife's safety eventually caused him to write a 

letter to Leonard Carder notifying him of the dangers, and requesting that he 

provide personnel from "ABM Security" to accompany Ms. O'Brien when she 

did these CSI inspections. 

18 4.39 Leonard Carder never responded to Tim O'Brien's letter. The HR Director, 

19 

20 

21 

22 

23 

24 

Madeline Kwan, received a copy of Mr. O'Brien's letter. However, no one 

from HR ever responded or took any affirma~ to ensure Ms7rien 's 

safety in the workplace. Instead, Leonard Carder and his subordinates 

continued to insist that Plaintiff perform a minimum of I 0 inspections per week. 

When Ms. O'Brien could not meet the requirement, she was written up on two 
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4.40 

4.41 

4.42 

// 
occasions by the defendants Hugh Koskinen an an Lawson, and she was 

repeatedly criticized by the defendant Matt Purvis, in her written perf onnance 

evaluations. 

In approximately November or December 2011, Plaintiff was given yet another 

new job assignment She was assigned to investigate Accounts Receivable 

problems and other problems at one of Defendant's locations, the Pacific Place 

Parking Garage. Pacific Place Garage is owned by the City of Seattle. It was 

viewed as an important and/or high-profile account of The Company. Plaintiff 

was told that The Company wanted a management presence there. 

Plaintiff discharged the responsibilities assigned to her at the Pacific Place 

Pa ·ng Garage. She investigated the Accounts Receivables problems and 

ting problems or irregularities which she duly reported to her 

manager, Matt Purvis. Mr. Purvis discussed these issues with Leonard Carder. 

Plaintiff established protocols or Standard Operating Procedures at the Pacific 

Place Garage so that the problems woi not continue. The employees at that 

]ocation did not cooperate or follo7e procedures she put in place. 

reported this to the defendant, Matt Purvis, who reported to Leonard Carder. 

However, she did not receive the support which she expected and needed. No 

corrective action was taken against the manager at the Pacific Place Garage. 

Plaintiff recommended replacing the location manager (Ja Ja Drew) with a more 

successful manager. Her recommendation was not followed. 
The Ferguson Finn. PLLC 

200 W. Thomas Street, Suite 420 
Seaule. WA 98 l 1 9 

Tel: 206-624-5696 Fax: 206-770-7340 SECOND AMENDED COMPLAINT- 14 
sandra(ij•slfergusonlaw.com 

001?7R 



In approximately August 2012, Plaintiff was again informed that she would be 

required to work five consecutive days at a fair in Spokane Washington, 

uiring potentially long hours of standing on her feet in the summer heat. 

Matt Purvis expressly recommended that Plaintiff should be required to work 

the Fair and not be asked whether this was something she could do 

Spokane Fair was Paulette Ketza. Matt lJ:rVis,]lod Hdwery~and Paulette 

accorntnodaf folj) thef 'dtd riot:~fr1gage:fri• the ·foteractive:process.·· However, 

·they a$sufed be:r;tb~tshe: .woulcf rtot. t>erequife to work 1o11,g hours. 

Pfaihtiffwasrequiredto Work-three daysS:t·the Spokane.Fairin· September 

2012,w:ithoutareasonableaccotnmodation. She workedtwol2-hour days and 

one 8-hour day~. She was ~given the job of directingtiaffic. This required 

standing-allday, waviilgJ:ier ainJs. These physical actiVities. were the type of 

activities she was to avoid because they would exacerbate her physical 

condition. 

In October 2012, The Company lost its contract with the City of Seattle to 

operate and manage the Pacific Place Garage. The Company had had this 

contract with the City for approximately I 0 years (since 2000). 
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4.4 7 A competitor of ABM, "Impark", was awarded the contract for the Pacific Place 

Garage. By this time, Plaintiffs daughter, Bernadette Stickle, was an employee 

of Impark. 

4 4.48 Ms. Stickle was a former employee of The Company. The defendants were 
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19 

20 

21 

22 
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aware that Ms. Stickle went to work at Impark after she was terminated from 

The Company in approximately 2009. 

4.49 As an Impark employee, Ms. Stickle was required to set up new customer 

accounts. This involved an audit of the Pacific Place Garage for a period of 

time the Garage was managed and operated by The Company. As a result, Ms. 

Stickle discovered revenue losses of at least $30,000.00 per month for the time 

period under review. 

4.50 Impark notified the City of Seattle, which was poised to sell the Pacific Place 

Garage to a group of investors or developers. without opening the sale up to 

public bid. 

4.51 The Seattle Police Department did a limited ''investigation" into lmpark's (i.e., 

Ms. Stickle's) discovery of lost or missing taxpayer revenue. The investigator 

falsely or incotTectly stated in his report that he interviewed Matt Purvis. Mr. 

Purvis testified that he was never interviewed by anyone as part of the 

investigation, although he expected that he would be interviewed and was 

surprised when no one contacted him. 
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4.52 In addition to the "investigation .. into missing revenue which Plaintiff and her 

daughter both reported to their respective employers, the local media became 

aware of the situation and began making inquiries. On information and belief, 

this was embarrassing to ABM Parking and City officials. 

4.53 On February 6, 2012, Plaintiff and er managers at The Company received an 

e-mail directive from Leonard Carder, that any calls from the media should be 

referred to two specific employees responsible for media relations. 

4.54 One or two hours after Plaintiff received the e-mail directive, she was contacted 

by a reporter from the Seattle Times who a'iked her to comment on "fraud at the 

Pacific Place Garage." 

4.55 Plaintiff followed Leonard Carder's instructions and referred the reporte 

individuals who had been identified in the e-mail directive. She 

reported the fact of the reporter's call to her manager, Matt Purvis. He asked 

her: ··why are they calling you?" Mr .. Purvis immediately went and dise.ussed 

the Diatterwith Leonard Carder; 

18 4.56 Within hours of receiving the call from the media and reporting it to Mr. Purvis, 

19 

20 

21 

22 

23 

24 

Plaintiff was tenninated from her employment. She was told that the reason for 

the tennination was budgetary and that her position was being eliminated as 

part ofa corporate reorganization. 

4.57 The stated reasons for Plaintiffs termination were pretext for unlawful reasons. 
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Plaintiff was 58 years old on the date she was terminated. The only other 

employee whose position was eliminated as part of the reorganization, was Ken 

Eichner. Mr. Eichner was in his 70s and was a part-time auditor. Although 

another employee (who was also in the protected class) was slated for 

tem1ination at the same time, this did not occur. The third employee was 

retained by ABM Parking. 

On information and belief, Plaintiff was treated unfavorably in the terms and 

conditions of her employment, subjected to retaliation and a hostile work 

environment, and temtinated from her employment because in her role as an 

HR manager, she handled discrimination complaints and disciplined two male 

employees for sexual harassment in response to a complaint by Melody Dillon. 

On information and belief, Plaintiff was terminated, in part, because of her age 

( 40 or over) and/or her disability. 

On information and belief, Plaintiff was terminated in retaliation for her 

discovery and reporting of fraud and/or mismanagement of govemment funds in 

the course of performing her job duties under her "contract" with The 

Company. 

Plaintiff read and acknowledged receipt of ABM 's Code. of Business Conduct 

and Employee Handbook. ABM's Code of Business Conduct requires its 

employees to report illegal or unethical conduct "in connection with the 

Company's government contracting activities" or to report "any activity that 
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could damage ABM's reputation", and further admonishes that .. a failure to 

report a violation is itself a violation of this Code." 

3 4.63 The ABM Code of Business Conduct also states: "We do not tolerate 

4 

5 

6 

7 

8 

9 

retaliation against anyone who, in good faith, reports a possible violation of any 

law or Company policy. Any employee or manager who attempts to retaliate 

against an individual who has reported a violation or possible violation of this 

Code will face serious disciplinary action, up to and including termination." 

Io 4.64 The language contained in ABM's Code of Conduct and ABM's Employee 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Handbook constitutes an enforceable promise of continued employment absent 

good cause for termination. Ms. O'Brien performed her obligations under the 

agreement with her employer. ABM breached the employment contract with 

Ms. O'Brien when it retaliated against her for complying with The Company's 

written policies. 

4.65 The Company's written policies forbid harassment. The Employee Handbook 

and the ABM Code of Business Conduct, promise fair and equitable treatment 

and specific treatment in specific situations. Pia· · reasonably relied on this 

promise when she remained emplo 

4.66 The defendants acts and conduct from approximately March 2009 to February 

6, 2013, created a hostile work environment for Plaintiff. 
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4.67 Jn addjtjon, the individual managers defendants aided, abetted and/or 

incited unlawful and unfair e oyment practices which created a hostile work 

4 4.68 The individual defendants acted in furtherance ofa common plan or scheme to 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

harass Plaintiff and create a hostiJe.worketivironment for her, and tocause her 

to be discharged. from her employment at ABM P 

4.69 On information and belief: Leonard Carder was the decision-maker or 

substantially influenced the decision to tenninate Plaintiff. Mr. Carder's 

discriminatory and retaliatory animus toward Plaintiff was a substantial factor 

in the tennination of her employment. 

4. 70 Plaintiff was subjected to ~ hostile work environment for approximately 3 years, 

and was tcrn1inated from her employment at ABM Parking due, in substantial 

part. to her membership in a protected class of employees over 40; in retaliation 

for her legally protected activities under the WLAD~ and in retaliation for 

reporting accounting irregularities in the perfonnance of her duties as an 

employee under ABM's Code of Business Conduct and Ethics. 

v. CLAIMS 

5.1 Plaintiff re-alleges and incorporates herein, paragraphs I. I through 4. 70. 

5.2 The above-stated facts give rise to a claim of age discrimination in violation 

of RCW M9.60.180. 

SECOND AMENDED COMPLAINT- 20 

The Ferguson Firm. PLLC 
200 W. Thomas Street. Suite 420 

Seattle, WA 981 I 9 
Tel: 206-624-5696 Fax: 206-770-7340 
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5 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

6.3 

costs and expenses of litigation and an award in the amount of additional 

taxes resulting from the payment to Plaintiff of the award for damages. 

For such other relief as the Court deems just and equitable. 

DATED this 41h day of May, 2015. 

By ls/Sandra L. Ferguson 
Sandra L. Ferguson WSBA No. 27472 
The Ferguson Firm, PLLC 
Attorney for Plaintiff 

Byls/Margaret Bovie 
Margaret Boyle~ WSBA No. 17089 
Boyle Martin, PLLC 
Attorney for Plaintiff 

SECOND AMENDED COMPLAINT- 22 
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3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

' 18 

19 

20 

21 

22 

23 

24 

SUPERIOR COURT OP THE STATE OF WAS.HINGTD:W. l"" 9 l'.1~1 FOR KJNG COUNTY t"fAT " ~ 5 

DEBI O'BRJEN, a married woman, 

Plaintiff, · 

v. 

ABM INDUSTRIES, lNC, d/b/a ABM 
PARKING SERVICES, aka AMPCO 
SYSTEM PARKING, a c.orporation doing 
business in Washington State. 

Defendant 

SUF'fiRIOR COUffc l..ou... ,. 

.~lDEB~BAJLEYTRAJ. 
NO: 15-2~06791-5 SEA ~ . 

ORDER GRANTlNG PLAINTIFF'S 
MOTION FOR LEA VE TO AMEND 
COMPLAINT 

THIS M.A..'ITER, having c-0me before the undersigned judge of the above-entitled 

(.,"Oort, upon Plaintiff's Motion for Leave to Amend the Complaint, and the Court 

having reviewed the following documents: 

1. Plaintiffs Motion and the Declaration of SandraL. Ferguson with attached 

exhibits A-H; 

2. Plaintiff's Proposed Second Amended Complaint; 

3. Defendants' Opposition to Pla:intiff's Motion and supporting declarations and 

exhibits thereto; 

4. Plaintiff's Reply and supp01ting declarations and exhibits thereto. 

ORDER GRAJ\'TING PLANTIFF' S 
MOTION FOR LEA VE TO AMEND 
COl\1PLAn,rr- 1 

000422 

The Ferguson Firm, PLLC 
200 West Thomas Street, Suite 420 

Seattle:, WA 98121 
Tel: 206-624-5696 Fax:206-770-7340 

!>-an.d.".a@slferguaonlaw.com 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

It is HEREBY ORD~Iaintiffs Motion for Leave to Amend the Complaint 

is GRANTED. c_c) 

DA TED this \5 day of rl tr Y 
')' 

'2015. 

Presented By: 

THE FERGUSON FIRM, PLLC 

ls/Sandra L. Ferguson 

;(} Permission to amend does ot mean 
l.:)' the Court may not later dismiss some 

or all of these claims on the bases 
argued - and the Court may, in fact, 
even ask itself 'What Would Judge 
Coughenour Do?" 

Sandra L. Ferguson, WSBA #27472 
Attorney for Plaintiff 

14 BOYLE, MARTIN, PLLC 

15 
ls/Margaret M Bovle 

16 Margaret M. Boyle, WSBA #17089 
Boyle, Martin, PLLC 

17 Attorney for Plaintiff 

18 

19 

20 

21 

22 

23 

24 

ORDER GRANTING PLANTIFF' S 
MOTION FOR LEA VE TO AMEND 
COMPLAINT- 2 

000423 

The Ferguson Finn, PLLC 
200 West Thomas Street, Suite 42{) 

· -Seattle, WA 98121 
Tel; 206-624-5696 Fax; 206·770-7340 

sandra@slfcrgusonlaw.com 
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.. 

• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

IN THE SUPERIOR COURT OF THE STA TE OF WASHINGTON 
JN Al'ID FOR TilE COUN1Y OF KING 

8 ' DEBI O'BRIEN, a married woman, 

9 

10 
v. 

Plain.tiff, 

LEONARD CARDER AND JAN"E DOE CARDER, 
l l and the marital community thereof, HUGH 
12 KOSKINEN, a single man, MATT PURVIS AND 

JANE DOE PURVIS and the marital community 
13 thereof, DA."N LA W,SON AND JANE DOE 

LAWSON, and the marital community thereof, 
14 PAULETTE KETZA AND JOHN" DOE KETZA, 
15 and the marital community thereof, ROD HOWREY 

AND JANE DOE HOWREY and the marital 
16 ·community thereof, and VIVIAN S:MITH A1'.TD 

JOHN DOE S:MITH and the marital community 
17 thereof, and the corporations ABM Industries 

("ABMr') and ABM Parking Services ( dlb/a 
18 "Amped' and "ABM Onsite Services West''), 

19' 
Defendants. 

20 

NO. 15-2-06791-5 SEA 

STIPULATION AND ORDER 
OF DISMISSAL WITHOUT 
PREJUDICE 

CLERK'S ACTION REQUIRED 

21 
STIPULATION 

22 

23 

24 

25 

26 

27 

It is stipulated between all parties that the following individual defendants are dismissed 

from this proceeding without prejudice: Hugh Koskinen, Dan Lawson and Jane Doc Lawson, 

Matt Purvis and Jane Doe Purvis, Rod-Howery and Jane Doe Howery, Vivian Smith and John 

Doe Smith, Paulette Ketza and John Doe Ketz~ and that the names of tl1e foregoing individuals 

will be deleted and will not appear in the caption of the patties' future filings in this case. 

STIPULATION AND ORDER OF 
DIS.MISSAL WITHOUT PREJUDICE - 1 

oo044n 

THE FERGUSON FIRM, PI.LC 
200 Vl'R!.'l' THOMAS. STE. 420 

SEAT'l"LI!; WASKINGTON9gl19 
1'l!U!?JIONE: 206.624-56% 
FACSIMU.:E: 206.770-7340 



• 

• 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1.5 

DATED this 5TH day of June. 2015 . 

THE FERGUSON FIRM, PLLC 

ls/Sandra L. Ferguson 
Sandra L. Ferguson, WSBA #27472 

BOYLE• MARTIN, PLLC 

ls/Margaret M. Bovie 
1'.1argaret M. Boyle, WSBA No. 17089 
Attorneys for Plaintiff 

SUMMIT LAW GROUP, PLLC 

ls/Shannon E. Phillips 
Shannon E. Phillips, WSBA #25631 

/s/Mollv A. Terwilliger 
Molly Ternilligert WSBA #28449 

ORDER 

Based upon the foregoing Stipulation~ it is hereby ordered that the above-named 

16 individual defendants are dismissed without prejudice. 

17 Done this ~day of J v ~ e., , 2015. 

0004.A.7 

THE FERGUSON FIRM. PILC 
200 WEST 'Il«lMAS. SiE. 420 

SE.l.l"!U, WAS!li?-:GTON9gll!> 
T'El.EPhm: 206.624-5696 
FACS!M!LE: 206. 770-734() 
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• 

I CERTIFICATE OF SERVICE 

2 
I hereby certify th.at on this day I caused the foregoing to be served~ as indicated, upon 

3 the following: 

4 

5' 

6 

7i 

s; 
I 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 I 

23 

24 

25 

26 

27; 
! 

l 

Sandra L. Ferguson 
The Ferguson Firm PLLC 
200 W. Thomas Street, Suite 420 
Seattle, WA 98119 
Sandra@slfel'2.USonlaw.com 
(Attorneys for Plaintiff) 
(Via Email and U.S. Mail) 

Margaret Boyle 
Boyle Martin, PLLC 
200 W. Thomas St., Suite. 420 
Seattle, WA 98119-4215 
marga.ret@boylemartin.com 
(Attomeys for Plaintiff) 
(Via Email and U.S. Mail) 

DATED this 5th day of June, 2015'. 

Kimberly Welsh, Legal Assl$mt'·> .. ::· ... 

STIPULATIONANDORDEROF 
DISMISSAL Vi.'ITHOlJT PREJUDICE ~ 3 

00044R 

r·., --· 
<J ·• ·-~. 1f .. , \ ,_; 

\,,; .. ~ 

·~: ' . ·~ ~~-:' 
\ .. ·~·: <: .. ) 

SUMMIT LAW GROUP PLLC 
315 F.w:m AVE'<'UE sou'"IH, surm 1000 

Sc..'.'nl.E. W.ASHlNGTOK 981(14.2682 
Tclei>hone: (206) 676-7000 

F:tt: (zns) 676-7001 
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~ .J). . 

I 

.' Case 2:15-cv-00920-TSZ Document 18 Filed 08/04/15 Page 1 of 2 

' ( 

1 

2 

3 

4 

5 

6 DEBI O'BRIEN, 

7 

8 v. 

Ci-U:Bi'11IFIED TRUE COPY 
A:rt'.t11:aJST: WILLIAM M. McCOOL 
W v ..,!1'k, U.S. District Court 

t1Suo;1rn District of Washington 
By __ ~~ 7YJ.,l1o.Ji:J 

:Bep11ty eierk 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF "\VASHINGTON 

AT SEATTLE 

Plaintiff: 

ClS-920 TSZ 

J\1INUTE ORDER 
9 LEONARD CARDER, et al., 

10 Defondants. 

11 The following Minute Order is made by direction of the Court, the ITonorable 
Thomas S. ZiUy, United States District Judge: I 

12 
( l) Defendants' Motion to Strike Argument frorn Ferguson Declaration> docket · 

13 no. 16, is GRANTED. 

14 (2) Defendants' "tvfotion to Drop Defendant Leonard Carder and Sever Claim 
Against Hirn, docket no. I, is DENIED. The Court declines to exercise its discretion to 

15 drop defendant Carder under Federal Rule of Civil Procedure 21. See Echols v. Olvfl'\fl 
.Med. Grp., Inc» 751 F. Supp. 2d 1214, 1217 (N.D. Okla. 2010) ('Rule 21 grants the 

16 power to sever, but leaves c.liscretion over when to exercise that power to the district 
court."). The Court also finds that Mr. Carder is not a sham defendant as plaintiff has 

17 stated a theoretically plausible claim against him. See Brown v. Scott Paper Worldwide 
Co.) 143 \Vash. 2d 349, 353 (2001) (stating that supervisors may be held liable under 

18 Washington law for their discriminatory acts). 

19 . (3) As the Courl lacks subject matter jurisdiction over this matter, it is 
REMANDED to King County Superior Court. See 28 U.S.C. § 1447(c) ("If at any time 

20 before final judgment it appears that the district court lacks subject matter jurisdiction, 
· the case shall be remandi:d."). 

21 
(4) Plaintiffs request for costs and attorney's foes related to seeking remand in 

22 
this matter, docket no. 14, is DENTED. 

23 

lv1INlJTE ORDER - 1 000459 



Case 2:15-cv-00920-TSZ Document 18 Filed 08104/15 Page 2 of 2 l .. , - .. 

1 (5) The Clerk is directed to send a copy of this Minute Order to all counsel of 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

record. 

Dated this 4th day of August., 2015. 

William M. McCool 
·Clerk· 

s/K.aren Dews 
Deputy Clerk 

MJNUTE ORDER - 2 000460 
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SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY 

DEBJ O'BRIEN, a married woman, 

Plaintiff, 

v. 

LEONARD CAR.DER, HUGH KOSKINEN, 
MATI PURVIS, DAN LAWSON, 
PAULETIE KETZA, ROD HOWREY, 
VIVIAN SMITH, ABMI, 
ABM PARKING SERVICES; et aL, 

Defendants. 

NO. 15-2-06791-5 SEA 

ORDER ON 
DEFENDANTS' 
MOTION FOR 
SANCTIONS 

To its May 13, 2015 Order, this Court appended language cautioning that 

although a motion to amend a complaint may be viewed liberally, such an 

attitude would not prevail when the anticipated subsequent motions were brought 

asking the Court to more closely scrutinize the bases for the plaintiff's claims. 

That foreshadowed day has arrived. 

This is an employment law case. It was brought by a plaintiff who had 

worked in Washington for a corporation headquartered in New York. Her action 

ORDER ON DEFENDANTS' 
MOTION FOR SANCTIONS 

002161 

HON. WILLIAM L. DOWNING 
King County Superior Court 

516 Third Avenue 
Seattle, WA 98104 



was pending in federal court and getting close to trial, when, in March of this 

year, Hugh Koskinen, Dan Lawson, Matt Purvis and Paulette Ketza (and their 

respective spouses as applicable) were formally served with a state court civil 

complaint informing them they were defendants against whom plaintiff was 

seeking a monetary judgment It was alleged that they aided, abetted, 

encouraged and incit€d discriminatory acts and, perhaps, had breached a 

contract as well. For a couple of months, then, these individuals lived with the 

unease that comes with the status of having claims against their assets (and their 

virtue) and may even have had to inform lending institutions of thls fact. If the 

decision to subject them to this fate was consistent with the requirements of Civil 

Rule 11 (i.e., a complaint well-grounded ln fact, warranted by existing law and not 

interposed for any improper purpose), then so be it. On the other hand, if the 

decision was not made in conformance with that rule, then by application of the 

rule, these individuals should be compensated. 

A review of the history of this litigation in both state and federal court, 

leaves it readily apparent that there was no defensible reason for treating these 

individuals in the manner they were. It is particularly noteworthy that no facts or 

legal theory have even been put forth in response to this motion. There is no hint 

of any cognizable theory of contractual or quasi-contractual liability for these 

individuals nor is there any suggestion of how the statute of limitations would not 

bar all claims against Mr. Koskinen and Mr. Lawson who were off the scene 

some five years before they were sued. 

ORDER ON DEFENDANTS' 
MOTION FOR SANCTIONS 

2 

002162 

HON. WILLIAM L. DOWNING 
King County Superior Court 

516 Third Avenue 
Seattle, WA 98104 



Whatever that might be, a just resolution of the dispute between plaintiff 

and the employer should have been reached by now in federal court. Any such 

resolution was prevented by the procedural machinations in which these four 

individuals were ill-used as unwilling and unfortunate pawns. Once leave was 

granted in May to add plaintiff's former employer to this lawsuit (accomplishing 

the desired - but previously thwarted - result of a transfer of the primary case 

against the corporate defendants from federal to state court), these four 

individuals (as well as Howrey and Smith who were never served) were promptly 

dropped from the suit. That their involvement was so quickly proclaJmed to be 

unnecessary is a compelling demonstration that it had always been unnecessary. 

This Court concludes that the bringing of claims against these four 

individual defendants (Koskinen, Lawson; Purvis and Ketza and their marital 

communities) was in clear violation of CR 11. These defendants' motions for 

sanctions are hereby GRANTED. 

As a sanction, the Court would require plaintiff or p:laintiff's counsel to pay 

for all legal costs attributable to inclusion of these four individuals in the state 

court action. (To be clear, this would exclude any costs incurred in defending 

either the corporate defendants or Mr. Carder and any costs associated with the 

federal proceeding; it would include costs of research and writing on the subject 

of these four individuals' defenses.) The Court will issue a further Order upon 

written submissions. 

DATED this 14th day of September, 2015A f .. / 
lr!\/ \ _l~ •.• ~-'> l 1) ~- IA·~ 

HON. WILLIAM L.1DOWNING --r-. .. -m.~/ 
ORDER ON DEFENDANTS' 3 I lON. WILLlAM L. DOWN INC} 
MOTION FOR SANCTIONS King County Superior Coefrt 

002163 

516 Third A ve'nue 
SeattJe, WA 9 81 04 
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2 

'3 

4 

5 

6' 

7 

8 

IN TEE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN Al© FOR THE CQUNTY OF KING 

9 DEBI O'BRIEN, a m.arrled woman, 

1() 

11 

12 

Plaintifi: 

v. 

LEONARD CARDER AND JANE DOE 

CASE NO. 15-2-06791-SSEA 

~] ORl)ER.DENYING 
PLAINTIFF'S .MOTION FOR 
RECONSIDERATION 

13 CARDE~ and the marital community 
thereof, and the corporations ABM 

14 INDUSTRIES ("ABMf'.) and ABM 
P.ARKJNG SERVICES (d/b/a ••Ampco" and 
"ABM Onsite .Services. West"), 15 

Defendants. 
16 

17 

18 
This matter came before the Court on Plaintiff's Motion for Reconsideration. Having 

19 
reviewed the evidence at issue, as well as all materials submitted in support of and in opposition 

zo 
21 

22 

23 

24 

25 

26 

to the Motion, this Court finds that Plaintiff has failed to demonstrate that reconsideration is 

appropriate QtJder CR59. Plaintiff's Motion for Reconsideration is therefore DENIED. 

. DONEINOPENCOURTthis't--~ day of 0 l~ler 2015. 

~11] ORDER DENYING PLAINTIFF'S MOTION 
FORRECONSIDERATION ·I 

4828-2412-3945.vl 
002159 

SUMMIT LAW GROUP PLLC 
315 Fll'TH A VENUE SOUTH, SUITE 1000 

SEA1"n.£, W ASJ,J'lNGTON 98104-2682 
Telephone: (206) 676-7000 

Fu: (206) 676-7001 



· l 

2 Presented by: 

3 SUMMIT LAW GROUP PLLC 
4 Attorneys for Defendants 

5 
By: s!Shannon E. Phillips 

6 . Shannon R Phillips, WSBA #25631 

7 

8 

9 

to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23' 

24 

25 

26 

shanncmp@smnmitlaw.com 

By: s!MollyA. Terwilliger 
Molly A. Terwilliger, WSBA #28449 
mo1lyt@summitlaw .corn 

(~WSEDTORDER DENYING PLAINTIFF'S MOHON 
FOR RECONSIDERATION - 2 

4828-2412-1945.vl 002160 

SU'M:MIT LAW GROUP PLLC 
315 FIFTII .A VENUE SQUTH, SUlTE 1000 

SE.ATIU, WASHINGTON 98.104-2Gg2 
Td.,phonc!; (206) 67r}:.7000 

Fax: (206) 676-7001 
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FILE. 
KfNS COUNTY, Wf.,SHh'iJGTON 

NOV ·16 2015 

sµP~fl .... ··A COIJ.RT .. • .· CLs .. c.v .. ·. . ..,.~BAil.Ev nn. 
DTRA_I L. . EPUTV 

SUPERIOR COURT OF THE STATE OF WASHINGTON FOR ~ING COUNTY 

DEBI O'BRIEN, a married woman, 

Plaintiff, 

v. 

LEONARD CARDER, HUGH KOSKINEN, 
MATT PURVIS, DAN LAWSON, 
PAULETIE KETZA1 ROD HOWREY, 
VIVIAN SMITH, ABMI, 
ABM PARKING SERVICES; et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~) 

NO. fS-2~06791-5 SEA 

2nd ORDER ON 
DEFENDANTS' 
MOTION FOR 
SANCTIONS 

By entry: of an Order dated Septembe·r 14, 2015, this Court has previously 

found that pJaintifFs counsel violated CR 11 in bringing cfaims against four 

individual defendants in this cause - Koskinen, Purvis, Lawson and Ketza - and 

then dismissing them. To be abundantly clear, the Court should now indjcate its 
' . 

specific findings in thjs regard: 

a. Many of the claims against these individuals were not well-grounded in 

fact or warranted by existing law and a reasonable inquiry would have 

made this clear; there has not been offered any way in which these 

2nd ORDER ON DEFENDANTS' 
MOTION FOR SANCTIONS 

002157 

HON. WILLIAM L, DOWNING 
King County Superior Court 

516 third Avenue · 
Seattle, WA 98104 



individuals could have been found liable u~der the plaintiffs contract 

with her employer nor has there been any explanation of why the 

statute of limitations would not bar a 2015 lawsuit based upon acti.ons 

taken no later than 201 O. 

b. By its previous reference to the "procedural machinations in· which 

these four individuals were ill-used as unwilling and unfurtunate 

pawns," the Court meant to indicate that their inclusion in the lawsuit 

was in service of a concerted effort at forum shopping and 1 therefore, 

was "for an improper purpose." 

These are the specific findings upon which the conclusion of a CR 11 

violation is based. 

In its previous Order, the Court stated that a sanction would include 

payment "for all legal costs attributable to inclusion of ttiese four individuals in the 

state court action." That Order would now be modified to the extent that it 

suggested rigid adherence to the measure of "all" tega! costs. The Court has 

now had a chance to review defense counsePs billing records and to give further 

consideration to the purposes to be served by a CR 11 sanction. See, Biggs v. 

Vail, 124 Wn. 2d 1 93, 876 P. 2d 448 (1994 ). The defendants have requested an 

award in the amount of $38,237 .50 and if this award were being made pursuant 

to a fee-shifting provision, that number appears to be well supported. As a CR 

11 sanction, the Cou_rt would now direct that the defendants be awarded the sum 

of $6SOO.OO. 

DATED this 16th day of November, 2015. I f\ < 

~~v~ 
2Dd ORDER ON DEFENDANTS' 
MOTION FOR SANCTIONS 

' 

002158 
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-·FILED 
KING OOUNTY, WASHINGTON 

NOV 16 2fi15 
SUPERlORCOURTCLERK 

DEBRA BAILEY TRAIL 
DSPUl'Y 

SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY 

DEBI O'BRIEN, a married woman, 

Plaintiff, 

v. 

LEONARD CARDER, HUGH KOSKINEN, 
MATT PURVIS, DAN U\WSON, 
PAULETTE KETZA, ROD HOWREY, -
VIVIAN SMffH,.ABMI, 
ABM PARKING SERVICES; et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~> 

NO. 15-2-06791-5 SEA 

ORDER ON 
DEFENDANTS' 
MOTIONS FOR 
SUMMARY JUDGMENT 

The three remaining defendants in this case have each brought a Motion 

tor Summary Judgment seeking dismissal of the employment-related claims the 

plaintiff has brought in this lawsuit. Those defendants are ABM Industries 

C'ABMI°}, ABM Parking Services (0ABM Parking") and Leonard Carder (and his 

marital community}. The Court has considered all of the written submissions in 

connection with the present motions. If there is a perceived need to more 

precisely catalogue those submissions, this may be accomplished by entry of an 

ORDER ON DEFENDANTS' 
MOTIONS FOR SUMMARY nJDGMENT 

1 

002152 

HON. WILLJAM L. DOWNING 
King County Superior Court 

516 Third Avenue 
Seattle, WA 98104 



agreed order supplementing this order. The Court has also heard oral argument 

¢ counsel and reviewed their evidentiary submissions. Having considered all of 

the foregoing. the Court would now rule as follows: 

There are two preliminary matters. First, the defendants filed a Motion to 

Strike directed at the Declaration of Debi O'Brien. As the Court observed at the 

hearing, much in that 34 page document is accurately characterized as 

"conclusory" and uspeculattve• and •lacking in foundation.· Wihout going through 

the declaration line-by~line, portions falling into those ~egories have been 

disregarded by th~ Court. To that extent, the Motion to Strike is GRANTED. 

Second. the plaintiff, along with her arguments against entry of summary 

judgment, has asked that the motions be continued pursuant to CR 56(f) so that 

more discovery could be conducted. However, the case has been pending for 

over two years, there has been active discovery and motions practice with certain 

things left undone seemingly by choioe (such as a deposition of Leonard Carder). 

In those matters not diligently pursued~ there is no indication of specific evidence 

that is likely to be found and likely to create material issues of fact. The Motion 

for Continuance is DENIED. 

ABMl's Motion for Summary Judgment is premised on the circumstance 

that it was never the employer of the plaintiff who worked for its wholly owned 

subsidiary ABM Parking at the relevant times. There is no evidence that 

employees, officers or agents of ABMI were responsib1e tot any adverse 

employment action again~ the plaintiff and no basis for any inference that ABMI 

ORDER ON DEFENDANTS' 
MOTIONS FOR SUMMARY JUDGMENT 

2 

002153 

HON. WILLIAM L. DOWNJNG 
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acted with any discriminatory motivation. ABMl's Motion for Summary Judgment 

is GRANTED. 

The various claims against Leonard' Carder and ABM Parking must be 

examined by considering whether there is available evidence in support of each 

of the requisite elernents of ~ach claim. Some elements are common to multiple 

claims and others are more limited. For each discrimination claim, the plaintiff 

must have evidence that an adverse employment action was,taken against her. 
' . 

She asserts two such actions: her termination in February of 2013 and her being 

· subjected lo a work environment that was purportedly hostile. Certainly 

termination of employment is an adverse employment action but the asserted 

hostility does not seem sufficiently "severe and pervasive" to meet the 

requirements of the law. The purported "ostracism11 and being 11gla~d ar are 

uncorroborated, purely subjectiv~ and insufficient; the parking lot inspections do 

not seem to ~ outside the scope of anticipatab.le duties. 

· Next1 p1aintiff must produce evidence that would at least support a 

reasonable inference that a discriminatory intent (based on age or a disability or 

in retaliation for some WLAD protected activity) was a substantial motivating 

factor in the decision to take the adverse employment action. At this time, the 

plaintiff gives voice to suspicions about the motivation for her tennination but 

there exists a striking absence of evidence to support the posited inference. The 

defendants have put forth an entirely plausible explanation for the elimination of 

plaintiffs position ('oss of business revenues leading to the necessity for 

cutbacks) as well as evidence of how1 when, why and by whom the decis.ion was 
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made. The plaintiff has not met her burden of showing there is admissible 

evidence which, if believed, would establish the employer's explanation as a 

pretext for discrimination. 

As to the age discrimination claim, 'there is an absence of evidence that 

the pialntiff ~s treated in a disparate manner from younger employees, similarly 

situated to her. There is no valid 11comparator; 11 she was not replaced with a 

younger person; and her duties were reassigned to existing personnel. As to the 

disability claim, there is an absence of evidence that the. plaintiff suffered from a 

cognizable disability, that she had made the employer aware of it, and had 

requested, but l'."Ot received, a reasonable accommodation. Finally, as to the 

retaliation c:lalm, there is an absence of evidence that the decisionwmakers were 

aware of (much less motivated by) the plaintiff's having engaged in any WLAD 

protected activity sometime in the past. 

Often a contract claim based on terms oontained in an employee 

handbook will be asserted by an at-will employee {like the plaintiff) with respect 

to the way in which disciplinary matters will be handled. This is not a discipline 

case. The ABM 11Code of Business Conduct" evidently contains an anti­

retaliation policy and it is this provision that the plaintiff claims was breached. 

However, this Court has concluded she lacks sufficient evidence to go forward on 

her retaliation claim. In addition, this document contained an express disclaimer 

·that it was not to be considered as creating any contractual rights. 

The plaintiff has brought claims for the intentional and negligent infliction 

of emotional distress. These claims are ·really subsumed in her discrimination 
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claims rather than existing independently. Clearly the a1'8gations in this case fall 

far short of what could be considered the •extreme and outrageous• conduct 

required for an outrage claim. In addition, it must be noted that the plaintiff has 

no evfdence that her understandable emotional distress at the elimination of her 

job ~suited in the necessary "objective symptomotogy' susceptible to a medical 

diagnosis. Both the tort of outrage and NIED claims must be dismissed. 

Each of the remaining defendants' Motions for Summary Judgment will be 

GRANTED and all of the plaintiff's claims DlSMISSED WITH PREJUDICE .. 

DATED this 161h day of November. 2015. 
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The Honorable William Downing 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

DEBI O'BRIEN, a married woman, 

Plaintiff, 

v. 

LEONARD CARDER AND JANE DOE 
CARDER, and the marital communjty 
thereof, and the corporations ABM 
INDUSTRIES ("ABMr') and ABM 
PARKING SERVICES (dlb/a "Ampco" and 
"ABM Onsite Services West"), 

Defendants. 

CASE NO. 15-2-06791-5 SEA 

"'~DGMENTFOR 
DEFENDANTS ON DEFENDANTS' 
MOTIONS FOR SUMMARY JUDGMENT 
AND DEFENDANTS' MOTION FOR 
SANCTIONS 

18 This matter came before the Court on Defendants' presentation of a judgment on the 

19 Court's November 16, 2015 order granting swnma1y judgment in favor of Defendants Leonard 

20 Carder and Jane Doe Carder, ABM Industries Incorporated, and ABM Parkillg Services; the 

21 Court's November 16, 2015 2nd Order on Defendants' Motion for Sanctions; and the Court's 

22 September 14, 2015 Order on Defendants' Motion for Sanctions. The Court heard the oral 

23 argument of counsel for Defendants Leonard Carder and Jane Doe Carder, ABM Industries 

24 Incorporated, and ABM Parking Service, and counsel for the Plaintiff, Debi O'Brien. 

25 The Court considered the pleadings filed in the action, and its orders of November 16~ 

26 2015 and September 14, 2015, as well as the following evidence: 
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1. Defo11dant ABM Parking Services' Motion for Summary Judgment; 

2. Dec]aration of Shannon E. Phillips in Support of ABM Parking Services' Motion 

for Summary Judgment; 

3. 

4. 

5. 

6. 

Declaration of Vivian Smith; 

Declaration ofNedy Warren; 

Defendant ABM Industries Incorporated Motion for Summary Judgment; 

Declaration of Molly A. Terwilliger in Support of ABM Industries Incorporated's 

Motion for Summary Judgment; 

7; Defendant Leonard Carder's Motion for Summary Judgment; 

8. Declaration of Shannon E. PhilJips in Support of Leonard Carder's Motion for 

Summary Judgment; 

9. Declaration of Leonard Carder in Support of Leonard Carder's Motion for 

Summary Judgment; 

10. Plaintiffs Response in Opposition to-Defendants' Motions for Summary 

Judgment; 

11. Declaration of Sandra L. Ferguson in Support of Plaintiffs Opposition to 

Defendants' Motions for Summary Judgment and/or Plaintiff's Requests for Continuance 

Pursuant to CR 56(f); 

12. Declaration of Debi O'Brien in Support of Plaintiffs Opposition to Defendants' 

Motions for Summary JudgQlent; 

13. Defendant ABM Parking Services' Reply in Support oflts Motion for Summary 

Judgment; 

14. Defendant ABM Industries lncorporated's Reply in Support of Its Motion for 

Summary Judgment; 

15. Defendant Leonard Carder's Reply in Support of Motion for Summary Judgment; 
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16. Supplemental Declaration of Molly A. Terwilliger in Support of Defendants' 

Motions for Summary Judgment; 

17. 

18. 

19. 

20. 

21. 

Sanctions; 

Defendants' Motion to Strike; 

Declaration of Molly A. Terwilliger in Support of Defendants' Motion to Strike; 

Defendants' Reply in Support of Motion to Strike; 

Defendants' Motion for Sanctions; 

Declaration of Molly A. Terwilliger in Support of Defendants' Motion for 

22. 

23. 

Plaintiff's Opposition to Defendants' Motion for CR 11 Sanctions; 

Declaration of Sandra L. Ferguson in Support of Plaintiff's Opposition to 

Defendants' Motion for Sanctions; 

24. 

25. 

Defendants' Reply in Support of Motion for Sanctions; 

Defendants Hugh Kosldnen, Matt Purvis, Dan Lawson and Paulette K.etza' s 

Motion for Determination of Fees Pursuant to Court's September 14, 2015 Order; 

·26. Declaration of Shannon E. Phillips in Support of Defendants Hugh Koskinen, 

Matt Purvis, Dan Lawson and Paulette Ketza'!:; Motion for Determination of Fees Pursuant to 

Court's September 14, 2015 Order; 

27. Plaintiffs Response in Opposition to Defendants' Motion for Determination of 

Fees as CR 1.1 Sanctions; 

28. Defendants Hugh Koskinen, Matt Purvis, Dan Lawson and Paulette Ketza' s Reply 

in Support of Motion for Determination of Fees Pursuant to Court's September 14, 2015 Order; 

29. Declaration of Molly A. Terwilliger in Support of Defendants Hugh Koskinen, 

Matt Purvis, Dan Lawson and Paulette Ketza's Motion for Determination of Fees Pursuant to 

Court's September 14, 2015 Order; 

30. Plaintiff's Motion for Reconsidera~ion Pursuant to CR 59; 
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31. Declaration of Sandra L. Ferguson in Support of Plaintiffs Motion for 

Reconsideration; 

59; 

32. 

33. 

34. 

Defendants' Response to Plaintiff's Motion for Reconsideration Pursuant to CR 

PJajntiff's Reply on Motion for Reconsideration Pursuant to CR 59; 

Declaration of Sandra L. Ferguson in Support of Plaintiffs Reply on Motion for 

Reconsideration re Sanctions. 

Based on the argument of counsel, the pleadings, order and evidence, the Court hereby 

orders as follows: 

1. 

2. 

Judgment is entered in favor of Defendants. 

Plaintiff Debi O'Brien, and Counsel Sandra Ferguson and Margaret Boyle are 

13· jointly and severally liable for the amount of $6500, to be paid to Summit Law Group PLLC, in 

trust for Defendants, withinbO days of entry of Judgment. (}It. 14 

15 

16 
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3 .. Defendants shall file a cost bill within 10 days of entry of Judgment. 

DONEINOPENCOURTthisl( dayof Vl C.e.,./""\S4 .( ,2015. 

THE HONOR.AlY. E WILLIAM DOWNING 
King County Superior Comi Judge 
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Presented. by: 

SUMMIT LAV./ GROUP PLLC 
Attorneys for Defendants 

By: s/Shannon E. Phillips 
Shannon E. Phillips, WSBA #25631 
shannonp@sumfl}itlaw.com 

By: s/Molly A. Terwilliger 
Molly A. Terwilliger, WSBA #28449 
mollyt@summitlaw.com 
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