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APPENDIX 

Appendix A: Declaration of Joan Rycraft, PH.D. 



I. INTRODUCTION 

The Washington State Department of Social and Health Services 

(DSHS) respectfully requests that this Court reverse the judgment below 

and dismiss this case. The only cognizable claim asserted by Plaintiffs 

C.L. and S.L. was negligent investigation of a referral of child abuse or 

neglect under RCW 26.44.050. Under that claim, Plaintiffs cannot 

establish that DSHS owed them an actionable duty because there were no 

referrals of child abuse or neglect regarding the Plaintiffs from their initial 

foster placement with the Langes in June 2003, through their adoption in 

2004, up until C.L.'s report of abuse in August 2013. Plaintiffs do not 

allege the 2013 referral was negligently investigated. Thus, DSHS was 

entitled to summary judgment on Plaintiffs' claim. 

In the alternative, if the Court concludes that DSHS' motion for 

summary judgment was properly denied, the Court should reverse and 

remand for new trial for three reasons. First, the trial court erred in 

granting Plaintiffs' summary judgment on liability because DSHS 

established genuine issues of fact on both breach and causation. 

Second, the trial court erred in dismissing all of DSHS' affirmative 

defenses, including segregation of damages under Tegman,l  

apportionment of fault to "empty chairs", and superseding, intervening 

1  Tegman v. Accident & Med. Investigations, Inc., 150 Wn.2d 102, 114, 75 P.3d 
497, 502 (2003). 
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cause based on court orders, whether that dismissal was on summary 

judgment or as a discovery sanction. Not only did DSHS establish a prima 

facie case for each defense, but Plaintiffs were well aware of the facts 

supporting each defense. Moreover, DSHS made no discovery violation 

regarding the defenses, the trial court imposed the severe sanction of 

striking those defenses without conducting the requisite Burnet analysis, 

which clearly indicates that such an extreme sanction was not warranted as 

Plaintiffs suffered no prejudice. 

Finally, reversal for a new trial is warranted based on the trial 

court's erroneous evidentiary rulings. Additionally, given the extreme 

prejudice and one-sided focus of the trial court's erroneous rulings, if the 

case is not dismissed, DSHS respectfully requests that this Court direct 

that the new trial be conducted before a different judge. 

IL ASSIGNMENTS OF ERROR 

1. The trial court erred in denying DSHS' Motion for Summary 
Judgment, where Plaintiffs failed to provide sufficient evidence to 
establish a prima facie case of the negligent investigation of a referral 
of abuse or neglect under RCW 26.44.050 relating to them. 

2. The trial court erred in granting Plaintiffs' motion for partial summary 
judgment on liability, where the only applicable cause of action was 
negligent investigation and C.L. and S.L. failed to provide sufficient 
evidence to establish as a matter of law the existence of a negligent 
investigation of a referral of abuse or neglect under RCW 26.44.050. 

2  Burnet v. Spokane Ambulance, 131 Wn.2d 484, 933 P.2d 1036 (1997). 
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3. The trial court erred in granting Plaintiffs' motion for partial summary 
judgment on liability, where DSHS raised genuine issues of material 
fact on breach and causation through its standard of care expert's 
declaration. 

4. The trial court erred when it struck all of DSHS' affirmative defenses 
based on CR 56(e) where DSHS had provided prima facie evidence 
supporting each defense. 

5. The trial court erred when it struck all of DSHS' affirmative defenses 
as a discovery sanction. 

6. The trial court erred in denying DSHS' motion for reconsideration of 
the ruling striking all of DSHS' affirmative defenses. 

7. The trial court erred in ruling in Plaintiffs' favor on issues of 
admissibility of Plaintiffs' evidence and exclusion of DSHS' evidence, 
denying DSHS a fair trial. 

8. The trial court erred in entering judgment for Plaintiffs C.L. and S.L. 

9. The trial court erred in denying DSHS' motion for a new trial. 

III. STATEMENT OF THE ISSUES 

1. Should Plaintiffs' claims be dismissed as a matter of law, where they 
failed to establish that DSHS owed them an actionable duty under the 
only cognizable cause of action, RCW 26.44.050, negligent 
investigation? 

2. Should the grant of partial summary judgment on liability in favor of 
Plaintiffs be reversed and a new trial ordered, where DSHS established 
genuine issues of material fact regarding breach and causation? 

3. Should the ruling on summary judgment that struck all of DSHS' 
affirmative defenses based on CR 56(e) be reversed and a new trial 
ordered, where DSHS provided prima facie evidence of those 
defenses? 

4. Should the ruling striking all of DSHS' affirmative defenses as a 
discovery sanction be reversed for manifest abuse of discretion and a 
new trial ordered, where DSHS had produced the responsive 
information prior to the discovery cutoff; Plaintiffs were not 
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prejudiced because they were already in possession of the relevant 
facts; and the trial court failed to establish the sanction was warranted 
through the contemporaneous findings required by Burnet? 

5. Should the verdict be vacated and a new trial ordered, where the trial 
outcome was prejudiced by erroneous evidentiary rulings that 
excluded C.L.'s only written statement made contemporaneously with 
reporting the abuse; admitted Dillon Lange's hearsay confession of 
sexual abuse that Plaintiffs disclosed to DSHS during trial; and barred 
DSHS from referring in closing to testimony by Plaintiffs' surprise 
witness but allowed Plaintiffs to argue that very testimony on rebuttal 
closing? 

IV. STATEMENT OF THE CASE 

A. Statement of facts 

1. C.L.'s and S.L.'s early life 

C.L. was born in 1996 and S.L. was born in 2000. CP 1087. They 

resided with their mother, Marissa Eddy, until January 28, 2002, when the 

Everett Police Department and Child Protective' Services (CPS) removed 

them from their mother's home. CP 521. They were removed because their 

mother blew methamphetamine smoke in C.L.'s face, the children's teeth 

were falling out and rotten, and their heads were covered in lice. CP 521-22, 

545. While in their mother's home, C.L. and S.L. witnessed domestic 

violence and experienced extreme physical neglect. RP (Vol. II) at 242-43.' 

Prior to June 2003, the girls were in other foster homes. CP 549-50. 

3  The Report of Proceedings consists of 13 volumes, in three interlineated but 
consecutively numbered sets: Volumes 1-9, Volumes 1-IIl, and Volume 1/19/16 a.m. 
DSHS' citations to the proceedings are by volume and page. 
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2. In June 2003, C.L. and S.L. were placed in the Lange 
foster home 

The Plaintiffs were placed in the foster home of Carolyn and 

Benjamin Lange for respite care on June 17, 2003. CP 549. The assigned 

social worker then asked the Langes to keep the girls longer due to some 

concerns in the prior foster home. CP 556. The girls remained in the Lange 

home, and the Langes were seen as prospective foster-to-adopt parents. 

CP 549, 556-57. 

The Langes were licensed as foster parents on December 19, 2002. 

CP 581. DSHS licenses foster homes pursuant to RCW 74.13, 74.15 and 

WAC 388-148. Applicants for a foster license must demonstrate "the 

understanding, ability, physical health, emotional stability and personality 

suited to meet the physical, mental, emotional, and social needs of the 

children" they seek to foster. WAC 388-148-0035(1) (2002). Applicants 

also must pass a criminal history background check. WAC 388-148-

0035(2) (2002). DSHS conducts a criminal history background check on 

all individuals in the prospective foster home over the age of 16. WAC 

388-06-0110(4) (2002). When the Langes applied to be foster parents, 

DSHS' policy also directed that a check be run within its internal 

computer system to determine if anyone residing in the potential foster 

home, regardless of age, had been identified to DSHS as part of a report of 



child abuse or neglect. CP 273. If licensing requirements are met, the State 

must grant or renew a foster care license. RCW 74.15.100 (2002). A foster 

care license is issued for a specified number and age range of children and 

must be renewed every three years. WAC 388-148-0525 (2002). 

During the licensing process, the Langes disclosed that their 

middle son, Dillon, was identified as a victim in a CPS referral in 1997. 

CP 439, 468-69. However, the Langes failed to disclose that Dillon had 

been identified as a suspect in a CPS referral related to his five-year-old 

cousin in 2001.4  CP 437. In June 2003, when C.L and S.L. were placed in 

the Lange foster home, the Langes met all licensing standards and appeared 

to be caring and competent parents. CP 469-71, 579, 591. 

The Langes' foster care for the girls met all expectations and offered 

no basis for concern. CP 533-34, 570-71. The girls had regular visitation 

with their mother and brother (CP 532-35, 602-04) and there is no 

indication that C.L. or S.L. disclosed abuse to either during those visits. 

The Langes took C.L. and S.L. to routine medical and dental appointments 

where the girls interacted with professionals required to report suspicions of 

child abuse or neglect. CP 556-68; RCW 26.44.030. There were no such 

reports. 

4  Because the referral did not allege abuse or neglect by a child's caregiver, CPS 
did not investigate. CP 573-77, 625. Instead, per DSHS' policy, the referral was sent to 
law enforcement for investigation of possible criminal charges. CP 573-77. No criminal 
charges were filed. CP 441. 
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A social worker conducted health and safety visits at the Lange home 

every 30 days. CP 471, 547, 556, 558-60, 562-64, 566-68. At no time 

during any of these visits did C.L. or S.L. indicate that she was being abused 

or neglected by any member of the Lange family. CP 471. Nor were any 

referrals made. CP 471. C.L. and S.L. also had a guardian ad litem (GAL) 

appointed to represent their interests throughout their time in foster care and 

the GAL, who visited them in the Lange home, approved of their placement 

with the Langes. CP 471, 595, 601. Indeed, both C.L. and S.L. testified at 

deposition that their alleged abuse did not start until after their adoption by 

the Langes was finalized. CP 457-59; 463, 465. 

3. In August 2004, the Whatcom County Superior Court 
approved the Langes' adoption of C.L. and S.L. 

Eventually, Ms. Eddy agreed to an open adoption and relinquished 

her parental rights. CP 583-88. Because the girls were dependent, adoption 

required the consent of DSHS. RCW 26.33.160(1)(c). Prior to adoption, 

DSHS was also required to provide the court with a pre-placement report 

of "all relevant information relating to the fitness of the person requesting 

the report as an adoptive parent." RCW 26.33.190(2). The report is based 

on an investigation of "the home environment, family life, health, 

facilities, and resources of the person requesting the report" and includes a 

criminal history check of the prospective adoptive parents. RCW 

fi 



26.33.190(2), (3). Pursuant to federal law, the report must indicate a check 

of the state child abuse neglect registry for the prospective adoptive 

parents and adults living in the home. 42 U.S.C. § 670(a)(20)(B). Finally, 

DSHS must make a recommendation on the fitness of the prospective 

adoptive parent. RCW 26.33.190(2). 

After a child is placed with prospective adoptive parents, DSHS 

files a post-placement report, containing "all reasonably available 

information concerning the physical and mental condition of the child, 

home environment, family life, health, facilities and resources of the 

[adoptive parents], and any other facts and circumstances relating to the 

propriety and advisability of the adoption." RCW 26.33.200 (2004). After 

the pre-placement and post-placement reports are filed, and notice has 

been given, the superior court determines whether adoption is in the best 

interest of the child. RCW 26.33.240(3) (2004). 

A DSHS licensor and the girls' guardian ad litem approved of the 

Langes as adoptive parents. CP 590-93, 595, 601. Colten (incorrectly spelled 

in various court documents as Colton) and Dillon Lange resided at home and 

were under 16 at the time. CP 570-71. The Whatcom County Superior Court 

approved the adoption in August 2004. CP 612-15. 
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4. For ten years, there were no referrals of abuse or 
neglect regarding the Lange home 

C.L. and S.L. lived with the Langes from the time they were first 

placed there in June 2003 until August 2013. CP 619-22. During that 

entire ten-year timeframe, no allegations of abuse or neglect were made 

regarding the Lange home, or regarding C.L. and S.L. CP 619-22. C.L. 

and S.L. never told anyone what was happening in their home with their 

adoptive brothers or their adoptive parents, and neither girl described the 

nature and extent of their injuries prior to the inception of this lawsuit. 

5. In August 2013, C.L. reported abuse and the girls were 
removed from the Lange home 

In August 2013, C.L. disclosed to a friend and her friend's mother 

that her adopted brothers, Colten and Dillon, sexually abused her when she 

was between the ages of seven and twelve. CP 619. Following advice from 

the friend's mother,' C.L. called 9-1-1 and reported the alleged abuse. 

RP (Vol. 5) at 588-89; CP 619-22, 834-38 

Law enforcement interviewed C.L. that same day. CP 834-38; 

RP (1/19/16 a.m.) at 15. She reported that the abuse began years after her 

placement in the home, when she was eight, and ended when she was 

twelve, approximately four years prior to her reports RP (Vol. 5) at 602. 

C.L. confirmed this timeframe in her trial testimony. RP (Vol. II) at 113. She 

5  C.L. was six years old when she was placed in the Lange home. CP 1110. 
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testified that during the time she was abused, she did not tell anyone. 

RP (Vol. II) at 124, RP (Vol. III) at 368, 390. After disclosing her abuse, 

C.L. never returned to the Lange home. RP (Vol. II) at 109, 113, 136. 

The next day S.L. was interviewed by law enforcement. 

RP (Vol. 5) at 644. She indicated that something happened with Dillon, 

but was reluctant to provide details. RP (Vol. 5) at 648. S.L. could not 

recall exactly when the abuse started, but guessed it was some time when 

she was between the ages of five and seven.6  RP (Vol. 5) at 681. Initially, 

S.L. denied anything had occurred with Colten. RP (Vol. 5) at 648. At 

trial, S.L. testified that Dillon had abused her from the ages of six to 

eleven, and Colten had abused her one time. RP (Vol. III) at 368, 373. She 

also testified that she was not abused after C.L.'s disclosure in August 

2013. RP (Vol. III) at 405. Like her sister, S.L. testified that she never told 

anyone what was happening during the time she was being abused. RP (Vol. 

II) at 124; RP (Vol. III) at 368, 390. S.L. was removed from the Lange 

home in November 2013. RP (Vol. 4) at 544-45. 

Five months after C.L. left the home and two months after S.L. 

left, the girls told their GAL that they were physically abused by Carolyn 

Lange after their adoption. RP (Vol. III) at 461, 469-70. This referral was 

investigated and founded findings were made against both of the Langes. 

6  S.L. was three years old when she was placed in the Lange home. CP 1084, 
RP (Vol. III) at 382-83. 
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RP (Vol. III) at 486. S.L. was eventually placed into foster care with C.L. 

RP (Vol. II) at 109, RP (Vol. III) at 350. 

B. Procedural Posture 

1. Initial discovery between the parties 

Two weeks after initiating this lawsuit, Plaintiffs served DSHS 

with their complaint, first interrogatories and request for production. 

CP 107. Plaintiffs requested documents related to members of both the 

Lange and Mendivil (Plaintiffs' birth home) families. CP 128-33, 647-50, 

659-68. Plaintiffs also requested "the factual basis for each and every 

affirmative defense alleged" in answer to the complaint. CP 651. DSHS 

timely answered the complaint, asserting several affirmative defenses 

including non-parties at fault, intentional tortfeasors, and superseding, 

intervening cause. CP 9-18. 

DSHS' initial responses to Plaintiffs' first interrogatories were 

served on February 24, 2015. CP 51, 634. DSHS objected to Plaintiffs' 

request for the factual basis of its affirmative defenses on the grounds that 

it was unduly broad, overly burdensome, and invaded the work product 

privilege. CP 651. DSHS produced thousands of pages of records by June. 

22, 2015. CP 51, 84, 128. 

On June 22, 2015, the parties conducted a CR 26(i) conference 

regarding continuing production of documents from Plaintiffs' first 
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discovery requests. CP 128-33. At that conference, Plaintiffs' counsel did 

not mention any concerns regarding DSHS' responses to Plaintiffs' 

interrogatories regarding DSHS' affirmative defenses. CP 128-33. 

2. Plaintiffs' October 2015, motion to compel discovery 

On October 5, 2015, Plaintiffs filed a motion to compel discovery, 

seeking: (1) a general order that DSHS "produce all relevant foster care 

and adoption records to Plaintiffs no later than October 23rd" and (2) 

production by DSHS of C.L.'s and S.L.'s two-page "Post Adoption 

Placement Report". CP 55; see also CP 590-93 (Post Placement Reports 

for C.L. and S.L.). As to the latter, Plaintiffs requested these Reports 

specifically for the first time on September 15, 2015. CP 52, 128-33. On 

September 30, 2015, Plaintiffs repeated the request in their second 

interrogatories and request for production. CP 111-26. No CR 26(i) 

conference on the Post Adoption Placement Reports were ever requested 

or held. CP 629-81. When the Post Adoption Placement Reports were 

requested, DSHS did not have the Reports in its files. CP 103-04. Counsel 

for DSHS retrieved the Reports from the adoption records on file in the 

Whatcom County Superior Court and provided the Reports to Plaintiffs on 

October 14, 2015. CP 94-100; RP (Vol. 1) at 6. 

At the October 16, 2015, hearing on Plaintiffs' motion to compel, the 

trial court ordered DSHS to produce all "past due" responsive discovery 
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requests and sanctioned DSHS $1,500 for failing to provide the Post 

Adoption Placement Reports, finding DSHS should have had the Reports in 

its possession. RP (Vol. 1) at 16-17; CP 356-58. 

Plaintiffs' motion to compel did not challenge DSHS' objections to 

Plaintiffs' interrogatories related to DSHS' affirmative defenses. CP 48-

57. Briefing and argument on the motion were silent as to this issue, and 

the court's order did not address it. CP 356-58. 

3. Plaintiffs' motion for partial summary judgment 

On October 16, 2015, Plaintiffs moved for partial summary judgment 

and to strike DSHS' affirmative defenses. CP 286-301. Plaintiffs' motion for 

partial summary judgment alleged that "DSHS breached the standard of care 

by facilitating the adoptions of C.L. and S.L. in the Lange family." CP 286-

301. Plaintiffs identified "negligent placement" and "negligent 

investigation" as the causes of action they were pursuing under Babcock v. 

State, 116 Wn.2d 596, 809 P.2d 143 (1991). CP 294-96. 

DSHS responded the only recognized cause of action relevant to 

Plaintiffs' case was negligent investigation of a referral of child abuse or 

neglect that resulted in a harmful placement decision, and there were no 

investigations of abuse or neglect related to Plaintiffs until the report in 2013. 

CP 414-30. DSHS also argued that material issues of fact prevented entry of 

summary judgment; namely that it had properly licensed the Lange foster 
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home and properly recommended adoption, as supported by the declaration 

of its standard of care expert, Dr. Rycraft. CP 424-25, 466-71; Appendix A. 

In reply, Plaintiffs argued different causes of action, saying they had 

"two basic claims against DSHS: (1) negligent foster placement; and (2) 

negligent adoption placement." CP 715-16. DSHS consistently asserted there 

was no "negligent placement" cause of action, that the only available cause 

of action was negligent investigation of a referral of child abuse or neglect 

resulting in a harmful placement. CP 420-24. The trial court granted 

Plaintiffs' motion, determining DSHS was liable as a matter of law, without 

articulating any basis for the ruling or the cause of action under which the 

parties were proceeding to trial. CP 754-56; RP (Vol. 1) at 71. 

4. Plaintiffs' motions to strike DSHS' affirmative defenses 

Within their October 16th motion for partial summary judgment, 

Plaintiffs also sought to strike all of DSHS' affirmative defenses for lack 

of evidentiary support and as a discovery sanction. CP 296-98. DSHS had 

previously objected to Plaintiffs' request that DSHS provide "the factual 

basis for each and every affirmative defense alleged." CP 640. On October 

14th ten months after propounding the interrogatory and two days before 

filing a motion to strike—Plaintiffs' counsel raised for the first time a 

concern regarding DSHS' objection, asking DSHS' counsel to supplement 

the response. CP 350-54, 629. Plaintiffs' counsel raised the topic within a 

14 



lengthy conversation involving dozens of topics and discovery issues. 

CP 350-54, 629, 634-38. DSHS' counsel declined to provide work 

product. CP 634-35. 

This was the basis for Plaintiffs' motion to strike DSHS' 

affirmative defenses for "obstreperous conduct" during discovery. CP 298. 

Plaintiffs' motion was noted for November 13, 2015. CP 286; RP (Vol. 1) 

at 38. On October 29, 2015, Defendant supplemented its discovery 

responses and provided specific facts to establish a prima facie basis 

sufficient to support each affirmative defense. CP 651-55. 

On November 2, 2015, in a separate motion, Plaintiffs moved to 

strike Defendant's affirmative defenses on the ground that DSHS failed to 

supplement its discovery regarding its affirmative defenses by October 23, 

2016. CP 682-93. This motion was based on the trial court's order of 

October 16, 2015, requiring DSHS to respond to outstanding discovery by 

October 23rd. CP 687. DSHS argued that Plaintiffs' October 5, 2015, 

motion to compel did not relate to the affirmative defenses as they were 

never mentioned in briefing or argument, or in the trial court's ruling on 

that motion. CP 694-701, RP (Vol. 1) at 51-55. 

At the November 13, 2015, hearing the court struck all of DSHS' 

affirmative defenses. RP (Vol. 1) at 71. DSHS repeatedly asked the court 
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for the basis of its ruling, but the court did not provide it. RP (Vol. 1) at 

77, 79, 84, 132. 

5. Defendant's Motion for Summary Judgment 

The day before on November 12, 2015, DSHS sought summary 

judgment because Plaintiffs lacked a valid cause of action. CP 760-74. 

The basis of the motion was the only recognized negligence cause of 

action that can be brought under the child welfare statutes is for negligent 

investigation of a referral alleging child abuse or neglect that results in a 

harmful placement decision. CP 762. Plaintiffs, however, alleged 

negligence in the "supervision, monitoring and investigation of the 

Langes' performance as C.L.'s and S.L.'s personal care providers and 

adopted parents/family," which is not a cognizable theory of negligence 

against the State. CP 6, 762-67. 

DSHS further argued that the two referrals mentioned by the 

Plaintiffs from 1997 and 2001, related to Dillon Lange, were not cited as a 

basis for negligence in the complaint, and even if they had been, were not 

a basis for negligence in the lawsuit. CP 768-70. Plaintiffs' own expert 

determined those referrals were properly referred to law enforcement. 

CP 633-38. Also, DSHS did not owe a duty to these Plaintiffs to properly 

investigate those referrals, which were made years before the girls were 

placed in the Langes' home. CP 769-70. Further, Plaintiffs did not allege 
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abuse by Ben or Carolyn Lange, the licensed foster and adoptive parents. 

CP 3-8, 768-69. Finally, there is no general duty sounding in negligence to 

protect children from all harm in foster homes. CP 771-73. 

Plaintiffs responded these issues were moot because the court had 

already granted their partial motion for summary judgment, in which they 

cited cases finding a "harmful placement" cause of action. CP 1263-66. 

DSHS replied that not only had Plaintiffs misconstrued that case law, but 

there were questions of fact as to whether any duty owed to Plaintiffs was 

breached and whether DSHS' actions were the proximate cause of 

Plaintiffs' damages, given the undisputed fact that the girls had not been 

harmed while in foster care with the Langes, but only after the court-

approved adoption. CP 1309. 

The court summarily denied DSHS' motion. CP 1346-47; RP (Vol. 

1) at 105. It did not explain how DSHS could be liable for the negligent 

investigation of a referral of child abuse when there had been no referral. 

6. Defendant's motion for reconsideration regarding the 
striking of its affirmative defenses and offer of proof 

DSHS filed a motion for reconsideration regarding the striking of 

all of its affirmative defenses, and an offer of proof. CP 801-11. This 

motion sought to address the trial court's November 13, 2015, rulings 

granting Plaintiffs' motions. CP 801-11. DSHS argued that the trial court 
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failed to make findings or a record indicating the basis for the ruling 

striking all of its affirmative defenses. CP 803. DSHS also made an offer 

of proof about the facts supporting its affirmative defenses. CP 801-1260. 

DSHS' motion for reconsideration was heard with its motion for 

summary judgment on December 11, 2015. RP (Vol. 1) at 73, 76-79. 

Although Plaintiffs agreed that the court needed to make the findings to 

support its rulings, the court denied DSHS' motion without explanation, 

inviting Plaintiffs' counsel "to submit a proposed order with findings that 

you believe were—would appropriately be made." RP (Vol. 1) at 89-90, 93. 

7. Entry of findings authored by Plaintiffs' counsel 

On December 23, 2015, Plaintiffs provided proposed findings and 

conclusions in a motion for presentation of order. CP 1354-59.7  DSHS 

objected, arguing that it was inconsistent with the record. CP 1660-65. 

Most notably, DSHS argued that Plaintiffs now argued that their motion 

for partial summary judgment was granted on a theory of negligent 

investigation, a theory that was not argued by Plaintiffs, and that Plaintiffs 

articulated several Burnet findings which had not been made by the trial 

court. CP 1661. The trial court, without revision, issued Plaintiffs' 

7  Although Plaintiffs' motion indicates that the proposed order was submitted 
with the motion, it apparently was not filed. However, the contents of the proposed order 
are plainly apparent. The court signed the proposed order, altering it only by lining 
through "[PROPOSED]" in the caption. CP 1667-76. 
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proposed findings, indicating the order was consistent with the judge's 

unarticulated notes. RP (Vol. 1) at 139; CP 1667-76. 

8. During the trial on damages only, the court made 
numerous evidentiary rulings against DSHS 

This matter went to trial on damages only on January 12, 2016. 

RP (Vol. 2) at 145-46. During trial, the court made numerous evidentiary 

rulings against DSHS, to three of which DSHS assigns error on appeal. 

Each ruling is described briefly below. However, for the Court's 

convenience and to save space, the specific facts relevant to each ruling 

are presented with the argument on that issue. See, infra Section D. 

First, the trial court excluded the four-page written statement C.L. 

made to law enforcement the day she made her initial 2013 report of 

sexual abuse, a statement that was transcribed verbatim, and that C.L. 

verified and signed under penalty of perjury on each page. Exhibit 233. 

DSHS moved to admit C.L.'s statement three times—through Detective 

Francis, who authored the police report (RP (Vol. I) at 51, 98-101); 

through Detective Funk, the officer who had taken C.L.'s statement 

originally (RP (Vol. 5) at 594-601); and at the end of trial. RP (Vol. 8) at 

1379-81. The trial court refused to admit this evidence. RP (Vol. 8) at 

1382. 
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Second, on the first day of trial testimony, the trial court admitted, 

over DSHS' hearsay objection, Dillon Lange's confession that he had 

sexually abused C.L., as documented in a police report that Plaintiffs had 

obtained one week before but had not disclosed to DSHS. RP (Vol. I) at 7-

35. Plaintiffs introduced the evidence through Detective Francis, who 

described to the jury admissions that Dillon had made to him during a 

criminal interview and during recorded jail house telephone calls. 

RP (Vol. I) at 7-35. 

Third, eight calendar days before trial, Plaintiffs were permitted, 

over DSHS' objection, to introduce a previously unidentified "surprise" 

witness, Simeon Osborn, on the basis that he was "a crucial witness" 

needed for twenty minutes of testimony. RP (Vol. 3) at 322, 324-26. 

However, at the close of trial, the trial court granted Plaintiffs' request that 

DSHS be precluded from mentioning Mr. Osborn's testimony in closing 

because the testimony was "the worst evidence in the whole case" for 

Plaintiffs and "incredible." RP (Vol. 8) at 1356. Then, when Plaintiffs' 

counsel argued Mr. Osborn's testimony on rebuttal, the trial court allowed 

it in over DSHS' objection. RP (Vol. 9) at 1509-10. 

After a thirteen day trial, the jury returned a verdict of eight 

million dollars for Plaintiffs. DSHS moved under CR 50(b) for a new trial. 

CP 2356-71. The motion was denied. CP 2414-15. This appeal followed. 
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V. ARGUMENT 

A. C.L.'s and S.L.'s claims should be dismissed as a matter of law 
because under their only cognizable cause of action, negligent 
investigation, DSHS owes them no actionable duty 

DSHS was entitled to summary judgment because the only 

applicable cause of action is negligent investigation of a referral of abuse 

or neglect, and there was no referral regarding Plaintiffs until C.L.'s 2013 

referral, which Plaintiffs do not allege was negligently investigated. "[A] 

claim for negligent investigation against DSHS is available `only when 

DSHS conducts a biased or faulty investigation that leads to a harmful 

placement decision[.]"' Albertson v. State, 191 Wn. App. 284, 300, 361 

P.3d 808, 816 (2015) (quoting M. W. v. Dep't of Soc. & Health Servs., 149 

Wn.2d 589, 591, 70 P.3d 954 (2003)). To prevail, Plaintiffs were required 

to establish duty, breach, proximate cause, and damages. Couch v. Dep't 

of Corr., 113 Wn. App. 556, 563, 54 P.3d 197 (2002). Here, Plaintiffs 

failed to establish that DSHS owed them a duty to investigate a referral. 

Burg v. Shannon & Wilson, Inc., 110 Wn. App. 798, 804, 43 P.3d 526 

(2002) (citations omitted). 
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1. The only cognizable claim Plaintiffs could bring against 
DSHS is one for negligent investigation 

There are no common law duties that apply to DSHS' functions 

related to the case management of foster children. Linville v. State, 137 Wn. 

App. 201, 208, 151 P.3d 1073 (2007). "State agencies are creatures of 

statute, and their legal duties are determined by the Legislature, not by 

state employees." Murphy v. State, 115 Wn. App. 297, 317, 62 P.3d 533 

(2003). The only actionable claim that Washington appellate courts have 

recognized from child welfare statutes is a claim for negligent investigation 

premised upon and limited to the confines of RCW 26.44.050.8  

RCW 26.44.050 requires DSHS to investigate referrals for child 

abuse or neglect. From this statutory duty, Washington appellate courts 

have recognized an implied cause of action for claims of negligent 

investigation in certain circumstances. Blackwell v. Dep't of Soc. & Health 

Servs., 131 Wn. App. 372, 375-76, 127 P.3d 752 (2006) (citing M. W., 149 

Wn.2d 589; Tyner v. Dep't of Soc. & Health Servs., 141 Wn.2d 68, 79-81, 

1 P.3d 1148 (2000)). In M. W., the Supreme Court described the limited 

8  See, e.g., Braam ex rel. Braam v. State, 150 Wn.2d 689, 711-12, 81 P.3d 851 
(2003) (no private cause of action can be implied from RCW 74.14A.050, RCW 
74.13.250, or RCW 74.13.280, because there is "no evidence of legislative intent to 
create a private cause of action, and that implying one is inconsistent with the broad 
power vested in DSHS to administer these statutes."). See also Sheikh v. Choe, 156 
Wn.2d 441, 457-58, n. 5, 128 P.3d 574 (2006) (no private cause of action can be implied 
from three WAC regulations pertaining to dependent children, citing Braam); Terrell C v. 
Dep't of Soc. & Health Servs., 120 Wn. App. 20, 26, 84 P.3d 899 (2004) (statutes governing 
social workers do not give rise to an obligation to protect the general public from harm 
inflicted by client-children of DSHS' social workers). 
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circumstances of a negligent investigation claim as follows: 

[A] claim for negligent investigation against DSHS is 
available only to children, parents, and guardians of children 
who are harmed because DSHS has gathered incomplete or 
biased information that results in a harmful placement 
decision, such as removing a child from a nonabusive home, 
placing a child in an abusive home, or letting a child remain 
in an abusive home. We decline to expand this cause of 
action beyond these bounds because the statute from which 
the tort of negligent investigation is implied does not 
contemplate other types of harm. 

M. W., 149 Wn.2d at 602. To survive on summary judgment, Plaintiffs 

were required to provide sufficient evidence to establish a prima facie case 

of negligent investigation, meaning they had to prove: (1) that DSHS 

conducted an incomplete abuse investigation of a referral made pursuant 

to RCW 26.44.050 and (2) that such investigation resulted in a "harmful 

placement" decision by the State. Id. at 591. These interwoven factors 

cannot be analyzed separately; Plaintiffs must prove that the harmful 

placement was a direct result of the faulty investigation. 

The Supreme Court explained that "[b]ecause the cause of action 

of negligent investigation originates from the statute, it is necessarily 

limited to remedying the injuries the statute was meant to address." Id. at 

598. RCW 26.44.050 only relates to child abuse and neglect investigations 

and does not relate more broadly to investigations in the home 

environment, investigations of foster care licenses, or investigations of 
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adoptive placements. Accordingly, Plaintiffs misstated the law in arguing 

that the negligent investigation cause of action applies to investigations of 

a child's "living situation". RP (Vol. 1) at 64, 100. 

The trial court erred in granting Plaintiffs' partial motion for 

summary judgment on liability because Plaintiffs did not establish DSHS 

conducted a negligent investigation. Plaintiffs did not allege DSHS 

negligently investigated a CPS referral related to them. Nor could they 

because there were no referrals related to the Plaintiffs while they were in 

the Lange home, other than the 2013 referral that led to their removal from 

the home. Plaintiffs do not claim the 2013 referral was negligently 

investigated. Since there was not a referral triggering a duty to the 

Plaintiffs, the trial court should have dismissed their case. 

2. Referrals made prior to Plaintiffs' placement with the 
Langes did not create a duty to the Plaintiffs 

In 1997, DSHS received a referral alleging that Dillon Lange was a 

victim of sexual abuse. CP 439, 468-69. In 2001, DSHS received a referral 

alleging that Dillon Lange sexually abused his younger male cousin. 

CP 450-452. DSHS does not generally investigate referrals of third-party 

abuse committed by persons other than those responsible for the child's 

welfare. CP 416. Since Dillon was not responsible for his cousin's 

welfare, the 2001 referral was forwarded to law enforcement for criminal 
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investigation. CP 441, 450-52. Plaintiffs did not —and cannot—show that 

these referrals triggered a duty owed to them under RCW 26.44.050 or 

that a harmful placement of them resulted from an alleged negligent 

investigation of either of these referrals. 

First, neither the 1997 referral nor the 2001 referral triggered a 

duty to investigate owed to the Plaintiffs under RCW 26.44.050. DSHS' 

duty to conduct a, reasonable investigation of allegations of child abuse is 

owed to a particular, circumscribed class—children who are alleged to be 

abused and their parents. Rodriguez v. Perez, 99 Wn. App. 439, 445, 994 

P.2d 874 (2000) (holding it is "children who are suspected of being abused 

and their parents [that] comprise a protected class under RCW 26.44 and 

may bring action for negligent investigation under that statute.") 

The limitation on the duty owed by DSHS was explained by the 

Court of Appeals in Estate of Linnik v. State ex rel. Dep't of Corr., 

No. 67475-7-I, 2013 WL 1342316 (Wash. Ct. App. April 1, 2013) 

(unpublished). After Zina Linnik was murdered by Terapon Adhahn, Zina 

Linnik's estate sued DSHS. Prior to Zina's murder, a CPS referral was 

called in against Adhahn. The referral was sent to law enforcement. Id. at 

*5. The Court of Appeals held that DSHS owed no actionable duty to Zina 

to investigate the CPS referral regarding Adhahn, because the referral did 

not relate to Zina herself, but to another child. Id. Pointing to the "limited 
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duty" imposed by RCW 26.44.050, the court explained that "DSHS's duty 

would have been to the child who was the subject of the referral, not the 

Linnik child." Id. at *4-5. The court held that DSHS does not owe a duty 

to "all children abused by someone about whom a report has been 

submitted. Such a reading would obviate the requirement that for a public 

entity to be negligent, it must have a duty to a particular person, not to 

every citizen or child." Id. at *6 (emphasis in original). 

The Court of Appeals further analyzed the scope of the duty owed 

under RCW 26.44.050 to as yet unknown and unidentified victims in 

Albertson v. Pierce Cty., No. 71317-5-I, 2015 WL 783169 (Wash. Ct. 

App. Feb. 23, 2015) (unpublished). In Albertson the plaintiffs' mother was 

sexually abused by her father, Finch, prior to the plaintiffs' birth. The 

allegation of abuse was referred to the county sheriff for investigation in 

1996. The sheriff's office was unable to contact the alleged victims and 

put the case on inactive status. In 2007, the plaintiffs were placed with 

Finch, their grandfather, via the foster care system. The plaintiffs were 

sexually abused by Finch for several years. The plaintiffs sued Pierce 

County alleging that the county conducted a negligent investigation under 

RCW 26.44.050 in 1996, prior to their birth. In upholding the trial court's 

dismissal on summary judgment, the Court of Appeals found that the duty 

owed under RCW 26.44.050 is to those children who are "suspected of 
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being abused'. Id. at *4 (emphasis in original). The court rejected the 

request to expand the scope of the duty to unidentified children who might 

be at risk in the future. Id. at *5. 

Neither C.L. nor S.L. was the subject of the 1997 or 2001 referral. 

The children allegedly at risk were Dillon (in the 1997 referral) and his 

cousin (in the 2001 referral). Not only were C.L. and S.L. not living in the 

Lange home at that time, the Langes had not yet even applied to be foster 

parents. As in Linnik and Albertson, DSHS does not owe a duty to all 

possible future victims of an individual investigated under 

RCW 26.44.050. Rather, DSHS owes a duty to the children who are the 

subject of the referral and are suspected of being abused. Linnik, at *4-5; 

Albertson, at *4. The 1997 and 2001 referrals did not involve suspicions 

that C.L. and S.L. were being abused, nor were C.L. and S.L. at risk of 

being abused by Dillon when the 2001 investigation was conducted. As 

such, DSHS did not owe C.L. or S.L. a duty to properly investigate the 

2001 referral and any negligent investigation cause of action that rests on 

those facts should have been dismissed as a matter of law. 

3. Plaintiffs did not suffer any damages based on the 
investigation of the 2013 referral made by C.L. 

The only referrals related to these Plaintiffs were those made by 

the Plaintiffs themselves in 2013. Plaintiffs have not alleged these referrals 
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were negligently investigated or resulted in their harmful placement. Even 

if they had, Plaintiffs have provided no evidence that the referrals were 

negligently investigated or that they were harmed by those investigations. 

a. C.L. cannot prove a harmful placement 

Not only are Plaintiffs unable to prove that DSHS negligently 

investigated the 2013 referrals, C.L. did not—and could not—establish 

that DSHS made a harmful placement decision for her as a result of that 

allegedly negligent investigation. Prior to the first referral being made on 

August 20, 2013, C.L. ran away from the Lange home and was staying 

with friends (the Riddles). CP 619. Approximately one week later she 

moved in with the Brocketts and resided with them thereafter. 

RP (Vol. II) at 109. DSHS did not place C.L. with the Riddles or the 

Brocketts, RP (Vol. II) at 126, 130, nor is there any evidence that she was 

harmed in either home. 

b. S.L. has not alleged or proven damages related 
to the 2013 referrals 

As to S.L., there was no evidence presented during any of the 

various motions indicating that she was harmed after C.L.'s disclosure of 

abuse in August 2013. S.L. only remained in the Lange home for a short 

time after the August 2013 referral—she was removed in November 2013. 

RP (Vol. 4) at 544-45. S.L. testified that she was not sexually abused after 
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C.L.'s disclosure in August 2013. RP (Vol. III) at 405. And while S.L. 

disclosed, two months after she was removed from the Lange home, that 

she had previously been abused by Carolyn Lange (RP (Vol. III) at 460, 

470-74, 480), at summary judgment she presented no evidence that any 

abuse occurred after August 2013. Since S.L. presented no evidence that 

DSHS made a harmful placement decision for her by leaving her in the 

Lange home after the August 2013 referral, S.L.'s claims for negligent 

investigation, like her sister's, should have been dismissed. 

The only cognizable claim Plaintiffs could bring is for negligent 

investigation of a referral for abuse and neglect. The referrals related to 

these Plaintiffs the only referrals triggering an investigatory duty—were 

made in 2013. Plaintiffs do not allege that these referrals were negligently 

investigated, or that they suffered a harmful placement resulting from the 

investigation. Accordingly, Plaintiffs' claims fail as a matter of law. 

B. The trial court erred in granting C.L. and S.L. partial 
summary judgment because DSHS established questions of 
material fact on liability and causation 

Even under Plaintiffs' expansive (and erroneous) definition of the 

negligent investigation cause of action, it was still error for the trial court 

to grant Plaintiffs' motion for partial summary judgment on liability. An 

order on summary judgment is reviewed de novo. M. W., 149 Wn.2d at 

595. Summary judgment is proper when there is no genuine issue of 
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material fact and the moving party is entitled to judgment as a matter of 

law. CR 56(e). On review, the appellate court must view all facts and 

reasonable inferences in the light most favorable to the nonmoving party. 

Young v. Key Pharm., Inc., 112 Wn.2d 216, 234, 770 P.2d 182 (1989). 

"An adverse party may not rest upon mere allegations or denials, but must 

instead set forth specific facts showing the existence of a genuine issue for 

trial." McBride v. Walla Walla Cty., 95 Wn. App. 33, 36, 975 P.2d 1029 

(1999). But "a complete failure of proof concerning an essential element 

of the nonmoving party's case necessarily renders all other facts 

immaterial." Young, 112 Wn.2d at 225 (internal quotes omitted). The trial 

court's ruling may be affirmed on any ground that the record adequately 

supports. Mudarri v. State, 147 Wn. App. 590, 600, 196 P.3d 153 (2008). 

1. DSHS established a material issue of fact on whether 
the 2001 referral was a sufficient basis on which to deny 
the Langes a foster care license 

On summary judgment, the parties presented opposing evidence on 

breach, i.e., whether DSHS reasonably investigated the "home 

environment of the Langes prior to placing C.L. and S.L. there in foster 

care and prior to recommending their adoption by the Langes. In response 

to Plaintiffs' partial motion for summary judgment, DSHS offered the 

declaration of its standard of care expert Dr. Joan Rycraft. Appendix A. 

Dr. Rycraft is a social worker with decades of experience in both the field 
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and academia. CP 474-506. Dr. Rycraft reviewed the work of the social. 

workers in this matter as well as the applicable policies and procedures 

and opined that "the social workers met the standard of care required." 

CP 467. Dr. Rycraft's declaration was submitted specifically to "rebut 

some of the many incorrect positions and conclusions articulated by Ms. 

Stone [Plaintiffs' standard of care expert] in her declaration ..." CP 467. 

Dr. Rycraft's declaration raised an issue of material fact on the 

element of breach. Although Plaintiffs' and Defendant's experts agreed 

that the 2001 referral regarding Dillon was appropriately investigated by 

law enforcement, they disagreed about the effect the referral should have 

had on licensing of the Lange foster home. Dr. Rycraft's declaration 

opined that even if the licensing and adoption social workers had been 

aware of the 2001 referral, it would not have precluded the Langes from 

becoming foster and prospective adoptive parents. CP 470. The allegations 

in the 2001 referral were not confirmed and both boys denied that 

anything occurred. CP 446-49. Subsequent investigation by law 

enforcement found no probable cause to file charges against Dillon. 

CP 441, 449, 469. 

On summary judgment, DSHS also submitted evidence from the 

Langes' primary foster care licensor, Helen Zenon, stating that the 

existence of the 2001 referral would not on its own disqualify the Langes 
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from being licensed. CP 438. DSHS also submitted the deposition 

testimony of another social worker who indicated that it was unclear what 

impact the 2001 referral would have had on these issues. CP 785-796. In 

addition, the Washington State Legislature has determined that unfounded 

findings should not preclude the issuance of a foster care license. Under 

RCW 74.15.130(2)(a) (2004), "... no unfounded report of child abuse or 

neglect may be used to deny employment or a license." CP 628. 

Moreover, investigation of the Lange home would not have 

revealed any physical or sexual abuse prior to the time C.L. and S.L. were 

adopted. C.L. and S.L. testified at deposition that the alleged abuse 

started after the adoption was finalized. CP 457-59; 463, 465. The pre-

adoption report from the GAL assigned to the girls was very positive. 

CP 597-610. The GAL reported to the adoption court that during the year 

C.L. and S.L. were in foster care with the Langes they were "thriving." 

CP 597-610. Other than the 2001 referral, Plaintiffs provided no 

evidence, only speculation, of what further information a more thorough 

investigation of the Langes' home environment would have revealed. 

The disputes about the appropriateness of the actions of the social 

workers in this case and whether the standard of care was met were issues 

that should have been sorted out by a jury, not decided at summary 

judgment. DSHS presented sufficient evidence to raise a material issue of 

32 



fact as to whether it was reasonable for the social workers to license the 

Lange foster home, place the Plaintiffs in that home, and recommend 

approval of the adoption. Because such an issue of fact existed, it was 

error for the trial court to grant summary judgment in the Plaintiffs' favor 

and this finding should be overturned. 

2. DSHS established a material issue of fact as to 
proximate cause 

DSHS also raised a genuine issue of material fact on proximate 

cause as to whether knowledge of the 2001 referral would have changed 

either the licensing of the Lange foster home or the entry of the adoption 

orders by the Whatcom County Superior Court. To establish a tort claim 

for negligence, a plaintiff must demonstrate a duty owed to her, breach of 

that duty, and "an injury proximately caused by that breach." Beltran v. 

Dep't of Soc. & Health Servs., 98 Wn. App. 245, 249, 989 P.2d 604 

(1999). A cause is "proximate only if it is both a cause in fact and a legal 

cause." Gall v. McDonald Indus., 84 Wn. App. 194, 207, 926 P.2d 934 

(1996). Cause in fact "does not exist if the connection between an act and 

the later injury is indirect and speculative." Estate of Bordon v. Dep't of 

Corr., 122 Wn. App. 227, 240, 95 P.3d 764 (2004). It is reversible error to 

deny summary judgment when speculation is required to find factual 

causation. Id. 
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First, even if DSHS social workers had been aware of the 2001 

referral when licensing the Langes, that could not have been a basis on 

which to deny the Langes' foster care license. RCW 74.15.130(2)(x) 

(2004) (unfounded report of child abuse may not be used to deny license). 

Second, Plaintiffs presented no evidence that the Whatcom County 

Superior Court would have made a different decision regarding approval 

of the adoption if it had information regarding the 2001 referral. At most, 

what the adoption court would have been told is that three years prior to 

the adoption, a referral had been made that Dillon Lange had sexually 

abused his cousin, that both Dillon and the cousin denied it happened, and 

that no charges were ever filed. And as the adoption court was told, during 

the year Plaintiffs were in foster care at the Lange home prior to the 

adoption, there were no reports of physical or sexual abuse. Indeed, C.L. 

and S.L. both testified that the physical and sexual abuse did not start until 

after the adoption occurred. CP 457-59; 463, 465. 

It would be speculation to say that the adoption court would have 

denied the Langes' adoption of C.L. and S.L. based solely on the 2001 

referral. Given that lack of evidence, the trial court would have had to 

impermissibly speculate on the actions of the adoption court, and 

construe facts in the light most favorable to Plaintiffs, to grant summary 

judgment in Plaintiffs' favor. Both actions are reversible error. Bordon, 
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122 Wn. App. at 240; Flower v. T.R.A. Indus., Inc., 127 Wn. App. 13, 

26, 111 P.3d 1192 (2005). Because DSHS raised an issue of material 

fact on the element of proximate cause, the trial court erred in entering 

summary judgment in Plaintiffs' favor. 

C. The trial court erred in striking all of DSHS' affirmative 
defenses 

The trial court committed reversible error when it struck all of 

DSHS' affirmative defenses, whether on the basis of CR 56(e) or as a 

discovery sanction. First, in response to Plaintiffs' motion for partial 

summary judgment, not only did DSHS provide prima facie evidence of 

each affirmative defense, but the Plaintiffs' complaint was based upon the 

very same facts that support the affirmative defenses, so any delay on the 

part of DSHS in telling Plaintiffs what they already knew could not 

possibly have been prejudicial. Second, if the trial court struck the 

affirmative defenses as a discovery violation, doing so was a manifest 

abuse of discretion because DSHS made no discovery violation regarding 

affirmative defenses, and the trial court failed to establish the severe 

sanction was justified through contemporaneous Burnet findings. 

35 



1. The trial court erred by striking DSHS' affirmative 
defenses based on CR 56(e) because DSHS provided 
prima facie evidence of its affirmative defenses 

On summary judgment, Plaintiffs moved to strike all of DSHS' 

affirmative defenses on the ground that DSHS had failed to provide prima 

facie evidence supporting them. A defendant has the burden of proof on 

its affirmative defenses. Brougham v. Swarva, 34 Wn. App. 68, 75, 661 

P.2d 138 (1983). At summary judgment, the defendant must present 

admissible, prima facie evidence on each challenged affirmative defense 

such that a reasonable jury could find for the defendant on that defense. 

CR 56(e); Young, 112 Wn.2d 216. DSHS supplemented its response to 

Plaintiffs' discovery requests regarding the affirmative defenses, providing 

factual support for each defense and citing to various documents already 

provided in discovery. CP 651-55. These interrogatory answers were 

attached to DSHS' response to Plaintiffs' partial motion for summary 

judgment. CP 629-30, 639-80. These responses, along with the other 

pleadings on file, provided prima facie evidence of all of DSHS' 

affirmative defenses, including three key defenses discussed below: non-

parties at fault, the Tegman defense, and superseding, intervening cause.9  

The trial court should not have struck DSHS' affirmative defenses. 

9  DSHS' responses, along with the other pleadings on file, provided prima facie 
evidence supporting all of its affirmative defenses. However, in the interest of brevity 
DSHS focuses on just these three key affirmative defenses. 
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a. Plaintiffs pled the very facts underlying DSHS' 
affirmative defenses of non-parties at fault, 
Tegman, and superseding, intervening cause 

Plaintiffs' complaint demonstrates their knowledge of the facts 

underlying DSHS' three primary affirmative defenses (the only ones that 

will be referenced herein due to space constraints). First, DSHS asserted 

that damages caused by intentional tortfeasors should be segregated. CP 8, 

652. C.L. and S.L. knew.the identity of the intentional tortfeasors—their 

complaint alleges they were sexually abused by Dillon and Colten Lange 

while living in the Lange home.10  CP 5. Indeed, C.L. and S.L. arguably 

had more extensive knowledge of the damages caused by Dillon and 

Colten than did DSHS. 

Second, DSHS asserted that damages should be apportioned to 

other at-fault entities, specifically Carolyn and Ben Lange. CP 16, 652. 

C.L. and S.L. also knew the facts underlying this defense. They knew the 

Langes were Dillon's and Colten's parents, that they all were living in the 

Lange household together, and that the Langes, as the parents, were 

responsible for supervising Dillon and Colten, which included preventing 

these boys from sexually abusing other children in the home. CP 4-5. 

10  Plaintiffs' partial motion for summary judgment details the criminal 
allegations against both Dillon and Colten related to their sexual abuse of the Plaintiffs. 
CP 292. 
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Third, DSHS asserted that the Whatcom County Superior Court 

orders approving the adoptions of C.L. and S.L. acted as a superseding, 

intervening cause severing liability. CP 16, 653. A court order directing 

placement of a child operates as a superseding, intervening cause where 

DSHS has provided the court with all information material to its decision. 

Tyner, 141 Wn.2d at 86 (citing Bishop v. Miche, 137 Wn.2d 518, 973 P.2d 

465 (1999)). Here, C.L. and S.L. knew that they had been adopted by the 

Langes and that the adoption must have been accomplished by court order. 

CP 5; RCW 26.33.240(3) (2004). 

Ultimately, C.L. and S.L. cannot allege they were unaware of the 

facts underlying DSHS' affirmative defenses because doing so would 

negate the damages element of their negligence claims. 

b. DSHS provided the court with admissible 
evidence supporting its affirmative defenses 

In determining whether to grant a motion for summary judgment, 

the court considers "pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits[.]" CR 56(c) (emphasis 

added). On summary judgment, answers to interrogatories may raise an 

issue of material fact. Am. Linen Supply Co. v. Nursing Home Bldg. Corp., 

15 Wn. App. 757, 764-65, 551 P.2d 1038 (1976). The interrogatory 

responses that DSHS provided with its response to Plaintiffs' partial 
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motion for summary judgment were sufficient evidence to raise an issue of 

material fact regarding DSHS' affirmative defenses. 

In striking all of DSHS' affirmative defenses, the court 

inaccurately found that DSHS "did not identify or produce any document 

for the Court to consider in response to Plaintiffs' motion for partial 

summary judgment. Defendant simply referenced thousands of Bates 

number documents generally identified in its discovery responses."11  

CP 1670. But DSHS' interrogatory responses set forth the facts underlying 

its affirmative defenses in a narrative fashion. CP 651-54. And these facts 

merely elaborated on DSHS' answer, which identified Dillon and Colten 

as intentional tortfeasors, Carolyn and Ben Lange as non-parties at fault, 

and the adoption orders as a superseding, intervening cause. CP 15-17. 

In striking DSHS' affirmative defenses the trial court erred by 

failing to follow CR 56(c), which requires the court to consider the 

pleadings on file (complaint, answer) and answers to interrogatories. 

Because these documents established a prima facie case of DSHS' 

affirmative defenses, raising genuine issues of material fact, the trial court 

erred when it granted Plaintiffs' motion. 

11  This "finding" was part of the order proposed by Plaintiffs' counsel two 
months after the rulings it purported to memorialize,.which the trial court entered without 
revision over DSHS' objection. See infra Section V.C.2.b(1); CP 1667-76. 
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C. Plaintiffs did not move to strike the admission of 
Defendant's interrogatory responses as evidence 

DSHS' narrative descriptions of the facts underlying its affirmative 

defenses were admitted through the declaration of its counsel in its 

response to Plaintiffs' motion for partial summary judgment. CP 629-30, 

639-80. Plaintiffs did not object to the admission of DSHS' interrogatory 

answers as admissible evidence. Instead, Plaintiffs argued only that the 

responses were insufficient to raise an issue of material fact. CP 718. 

Plaintiffs' failure to object to the admission of DSHS' discovery responses 

at the trial level prohibits them from doing so now. "If a parry fails to 

object or bring a motion to strike deficiencies in affidavits or other 

documents in support of a motion for summary judgment, the party waives 

any defects." Bonneville v. Pierce Cty., 148 Wn. App. 500, 509, 202 P.3d 

309 (2008) (citations omitted). For the reasons stated above, these 

responses were admissible and created an issue of material fact on the 

viability of the three affirmative defenses identified. 

2. The trial court abused its discretion when it struck 
DSHS' affirmative defenses as a discovery violation 

Plaintiffs' motion for partial summary judgment also moved to 

strike all of DSHS' affirmative defenses for "obstreperous conduct during 

discovery on behalf of the State." CP 298. Trial courts are granted broad 

discretion in fashioning discovery sanctions. Burnet, 131 Wn.2d at 509. 
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Discovery sanctions are reviewed for abuse of discretion.12  Washington 

State Physicians Ins. Exch. & Ass'n v. Fisons Corp., 122 Wn.2d 299, 338, 

858 P.2d 1054, 1075 (1993). Striking all of DSHS' affirmative defenses as 

a discovery sanction was a manifest abuse of discretion because DSHS did 

not commit a discovery violation related to its affirmative defenses. 

Striking all of DSHS' affirmative defenses severely limited DSHS' 

ability to present its case and significantly circumscribed the testimony of 

several key witnesses, including DSHS' damages expert. When a trial 

court imposes a severe discovery sanction that affects a party's ability to 

present its case, Burnet and its progeny require the court: (1) to make 

contemporaneous findings on the record (2) that the violation was willful 

or deliberate, (3) that the court explicitly considered less severe sanctions, 

and (4) that the violation substantially prejudiced the opposing party. The 

trial court failed to comply with Burnet's requirements. 

a. DSHS did not violate any discovery 
requirements relating to its affirmative defenses 

Plaintiffs initially sought information regarding DSHS' affirmative 

defenses through their first set of interrogatories, served with their 

lz "An abuse of discretion occurs when a decision is "manifestly unreasonable, 
or exercised on untenable grounds, or for untenable reasons." Associated Mortg. Inv. v. 
G.P. Kent Constr. Co., 15 Wn. App. 223, 229, 548 P.2d 558 (1976). A decision rests on 
"untenable grounds" or "untenable reasons" if the court relies on unsupported facts or 
applies the wrong legal standard; the court's decision is "manifestly unreasonable" if "the 
court, despite applying the correct legal standard to the supported, facts, adopts a view 
`that no reasonable person would take."' State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 
638 (2003) (quoting State v. Lewis, 115 Wn.2d 294, 298-99, 797 P.2d 1141 (1990)). 
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complaint in January 2015. CP 107, 630, 640-81. DSHS objected on the 

ground that its affirmative defenses are legal theories and Plaintiffs sought 

work product. CP 630, 640-81. 

Plaintiffs raised no concern regarding this objection until October 

14, 2015, during a CR 26(i) conference, ten months after propounding the 

interrogatory (and two days before moving for partial summary judgment 

and to strike affirmative defenses). CP 350-54, 629. That day, Plaintiffs' 

counsel asked DSHS to supplement its response to one of the affirmative 

defenses. 

Two days later, when the parties were in court on Plaintiffs' 

previously filed motion to compel, Plaintiffs asked the court to order that 

DSHS: (1) "produce all relevant foster care and adoption records to 

Plaintiffs no later than October 23rd", and (2) produce a two page "Post 

Adoption Placement Report." CP 55. DSHS was ordered to produce all 

"past due" responsive discovery requests by October 23, 2015, and 

sanctioned $1,500 for failure to provide the Post Adoption Placement 

Reports. CP 356-58; RP (Vol. 1) at 16. At no point was there any mention 

of DSHS' responses related to its affirmative defenses. 

That day, after the order was entered, Plaintiffs filed their motion 

for partial summary judgment and motion to strike affirmative defenses, 

arguing based on counsels' one conversation of October 14, 2016, that 
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"obstreperous conduct during discovery on behalf of the State" warranted 

striking DSHS' affirmative defenses as a discovery sanction. CP 298. 

On October 29, 2015, prior to the close of discovery, DSHS 

supplemented its discovery responses, providing specific facts related to 

each affirmative defense. CP 651-54. On November 2, 2013, Plaintiffs 

filed a separate motion seeking to strike DSHS' affirmative defenses on 

the basis that DSHS failed to comply with the trial court order of October 

16, 2015, which required production of "all past due discovery" by 

October 23, 2015. CP 682-93. Plaintiffs argued this order required 

affirmative defenses to be supplemented by that date as well. CP 687-90. 

DSHS answered it had not violated the trial court's ruling on Plaintiffs' 

earlier motion to compel, because the affirmative defenses were not 

addressed in the motion briefing, argument, or the court's ruling on that 

motion. CP 694-701, RP (Vol. 1) at 51-54. On November 13, 2015, the 

court struck all of DSHS' affirmative defenses. RP (Vol. 1) at 71. 

DSHS made no discovery violation in its response to Plaintiffs' 

interrogatory into its affirmative defenses. DSHS initially made a proper 

objection. After Plaintiffs requested supplementation of one affirmative 

defense on October 14, 2015, DSHS promptly supplemented within fifteen 

days, on October 29th. CP 651-55. Plaintiffs' contention that the court's 

order of October 16, 2015, applied to the supplementation of DSHS' 
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affirmative defenses is incorrect, given that Plaintiffs' motion to compel 

sought only discovery of "relevant foster care and adoption records" and 

the "Post-Placement Adoption Report." CP 55. DSHS' response was well 

within the discovery deadline of November 12, 2015, and well before the 

trial date in this case. CP 24-26. 

b. The trial court abused its discretion by imposing 
the severe discovery sanction without complying 
with the mandates of Burnet and its progeny 

(1) The trial court did not articulate 
contemporaneous findings on the record 

When a court imposes a severe sanction—one "that affect[s] a 

party's ability to present its case"—the court must "set forth the reason for 

its sanction on the record, as required by Burnet." Blair v. Ta-Seattle E. 

No. 176, 171 Wn.2d 342, 348, 254 P.3d 797 (2011) (first quote, internal 

citation omitted); 344 (second quote). The Burnet findings must be 

articulated on the record, orally or in writing, contemporaneously with the 

decision. Id. The appellate court may not "consider the facts in the first 

instance as a substitute for the trial court findings." Id. at 351. Imposing a 

sanction that requires Burnet findings without making the findings on the 

record constitutes an abuse of discretion. Id. In complete disregard of this 

requirement, the trial court entered an order on Plaintiffs' motion with no 

findings regarding any alleged discovery violations. CP 754-56. The order 
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simply indicated the motion was "GRANTED". CP 755. 

This error was not cured when the trial court entered findings two 

months later, in an order issued January 8, 2016. CP 1667-76. Notably, 

these findings were written by Plaintiffs' counsel and not supported by the 

record. 13  CP 1354-59. As the appellate courts have recognized, findings 

must be made contemporaneously. For example, in Blair, the Court of 

Appeals found that an order entered a month after a severe discovery 

sanction was imposed was not contemporaneous, as the findings were not 

made at the time the order was entered. Blair, 171 Wn.2d at 350 (holding 

that the "order needed to be supportable at the time it was entered, not in 

hindsight.") (emphasis in original). The trial court failed to make 

contemporaneous findings on the record when it imposed this severe 

sanction. This alone is sufficient reason to overturn the verdict and return 

this matter for a new trial. 

" DSHS objected that Plaintiffs' counsel had articulated Burnet findings the trial 
court never made. CP 1661. But the trial court, without revision, issued Plaintiffs' 
proposed findings regarding its earlier rulings, indicating the order was consistent with 
his unarticulated notes. RP (Vol. 1) at 139; CP 1667-76. 

Judges are required to make findings of fact in order to ensure quality in the 
judge's decision-making process, to assure parties that claims have been fully and fairly 
considered, and to inform appellate courts of the basis on which a decision was reached. 
Cormier v. Carty, 381 Mass. 234, 408 N.E.2d 860 (1980). Findings which fail to 
evidence a "badge of personal analysis" by the trial judge must be subjected to stricter 
scrutiny by an appellate court. In re Las Colinas, Inc., 426 F.2d 1005, 1010 (1st Cir. 
1970); see also Sealy, Inc. v. Easy Living Inc., 743 F.2d 1378, 1385 (9th Cir. 1984). 
Insofar as the Plaintiffs' findings and conclusions are contrary to the record and were 
crafted from an informational vacuum, they should be reviewed with strict scrutiny and 
given little or no weight. Id. 
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(2) The severe sanction cannot be justified 
under Burnet 

Even if this Court were to consider the order of January 8, 2016, 

the Burnet findings were insufficient to support the severe sanction 

imposed by the trial court. 

First, when imposing a severe discovery sanction, Burnet requires 

the trial court to consider whether the alleged violation was the result of 

intentional nondisclosure, willful violation of a court order, or other 

unconscionable conduct. Mayer v. Sto Indus., 156 Wn.2d 677, 690, 132 

P.3d 115 (2006). DSHS' prompt supplementation of its interrogatory 

response, fifteen days after Plaintiffs' counsel requested it, cannot 

reasonably be characterized as intentional nondisclosure, willful violation, 

or unconscionable. The October 16, 2015, discovery order did not apply to 

supplementation regarding affirmative defenses, which are not "relevant 

foster care and adoption records." CP 55. Even if that order did apply, 

missing the deadline by six days, still well within the discovery deadline, 

is not a willful violation warranting dismissal of all of DSHS' affirmative 

defenses. 

Second, Burnet requires the court to consider whether a lesser 

sanction will suffice. Burnet, 131 Wn.2d at 497-98. The trial court 

"`should impose the least severe sanction that will be adequate to serve the 
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purpose of the particular sanction, but not be so minimal that it 

undermines [that] purpose."' Blair, 171 Wn.2d at 348 (quoting Burnet, 

131 Wn.2d at 495-96). When the court struck all of DSHS' affirmative 

defenses, the judge did not articulate consideration of any lesser sanctions. 

RP (Vol. 1) at 71; CP 754-55. Therefore, the factual record stands in 

contradiction to the lengthy recitation of ostensibly-considered lesser 

sanctions in the order entered on January 8, 2016. CP 1672-74. 

Finally, Burnet requires the court to consider to what extent the 

parry seeking the sanction was prejudiced by the alleged discovery 

violation. Blair, 171 Wn.2d at 348 (citing Mayer, 156 Wn.2d at 688)). 

Here, it is difficult to find any prejudice, given that Plaintiffs' complaint 

demonstrated knowledge of the facts underlying DSHS' affirmative 

defenses and DSHS' answer identified the non-parties at fault, intentional 

tortfeasors, and the adoption court order as a superseding, intervening 

cause. See supra, Section V.C.1. Plaintiffs plainly had more than sufficient 

notice of DSHS' affirmative defenses to conduct timely discovery. 

DSHS supplemented its discovery response fifteen days after 

Plaintiffs' request, prior to the discovery deadline and two months before 

trial. CP 651-54. Plaintiffs had plenty of time to depose additional 

witnesses, if needed. The court's order failed to specify what further 

discovery Plaintiffs would need to do to respond to DSHS' affirmative 
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defenses or why Plaintiffs could not have acted prior to DSHS' October 

29, 2015, disclosure. Because there is no evidence of prejudice, striking 

DSHS' affirmative defenses was an abuse of discretion that necessitates a 

retrial. 

D. The trial court's erroneous rulings at trial were a manifest 
abuse of discretion that justifies reversal 

The above legal arguments establish that the trial court erred as a 

matter of law in its summary judgment rulings and pre-trial discovery 

rulings against DSHS. Those errors warrant entry of judgment in DSHS' 

favor, or at minimum reversal and remand for a new trial. Three additional 

evidentiary errors were each so prejudicial as to independently warrant 

reversal and a new trial before a different judge. 

Reversal of an evidentiary ruling is warranted if the issue was 

preserved, the ruling was erroneous, and the error was so prejudicial that it 

likely affected the outcome of the trial. ER 103(a)(1). "A trial court abuses 

its discretion if its decision "is manifestly unreasonable or based upon 

untenable grounds or reasons." State v. Lamb, 175 Wn.2d 121, 127, 285 

P.3d 27 (2012) (internal quotation omitted). 

Multiple errors may combine to deny a litigant a fair trial, even if 

each individual error does not prejudice the litigant in isolation. State v. 

Davis, 175 Wn.2d 287, 345, 290 P.3d 43 (2012); Storey v. Storey, 21 Wn. 
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App. 370, 374, 585 P.2d 183 (1978) (applying cumulative error in a civil 

case). Accordingly, reversal is also required if it appears reasonably 

probable that the cumulative effect of the errors materially affected the 

trial's outcome. State v. Russell, 125 Wn.2d 24, 94, 882 P.2d 747 (1994). 

Here, the trial court made three erroneous evidentiary rulings that 

independently and cumulatively denied DSHS a fair trial: excluding the 

statement C.L. made contemporaneously with her initial report of abuse; 

admitting Dillon's confession; and, during closing argument, preventing 

DSHS from referencing Plaintiffs' surprise witness's testimony, but 

allowing Plaintiffs to address that testimony on rebuttal. 

1. The trial court erred when it excluded Plaintiff C.L.'s 
own written statement, made immediately following her 
initial report of abuse, that DSHS offered against her 

On August 20, 2013, Plaintiff C.L. first reported through 9-1-1 that 

she and her sister were sexually abused. RP (1/19/16 a.m.) at 15, 18. Later 

that. day, Whatcom County Sheriff's Deputy Roger Funk interviewed C.L. 

RP (Vol. 5) at 588-94. After taking C.L.'s oral statement, Deputy Funk 

transcribed a four-page written statement using C.L.'s own words. 

RP, (Vol. 5) at 594-95. C.L. verified and signed on each page under 

penalty of perjury. RP (Vol. 5) at 594-96. The trial court erred when it 

excluded C.L.'s written statement. 
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DSHS first attempted to admit C.L.'s written statement through 

Whatcom County Sheriff's Detective Eric Francis, because C.L.'s 

statement was attached to a police report as a witness statement. RP 

(Vol. I) at 49-51. Plaintiffs' counsel objected: "Motions in limine, Your 

Honor, the police report" and the trial court declined to admit it "at this 

time. ,14  RP (Vol. I) at 51. The trial court heard further argument later that 

day and again declined to admit it. RP (Vol. I) at 98-101. 

During C.L.'s testimony, DSHS established foundation by having 

C.L. review the written statement, verify it as her statement and that she 

had signed it under penalty of perjury. RP (Vol. II) at 175-77. DSHS then 

again attempted to admit C.L.'s written statement through Deputy Funk. 

RP (Vol. 5) at 594-601. Deputy Funk laid the foundation for authenticity 

by describing the statement's contents and identifying the information 

contained therein as his form, C.L.'s words typed by him and 

acknowledged by her, and C.L.'s signature on each page. ER 901(a); . 

RP (Vol. 5) at 594-601. This time DSHS moved to admit just the four-

page written statement as a separate exhibit from the report to which it 

was attached. RP (Vol. 5) at 600-01. Plaintiffs objected that it was "part of 

14  Detective Francis was permitted to testify for Plaintiffs about other 
individuals' statements—included in police reports and not witnessed by him—over 
DSHS' objections to hearsay and lack of personal knowledge. RP (1/19/16 a.m.) at 17-
23,30-41. 
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a police report, long established Washington law, hearsay and admissible 

[sic]," and the trial court sustained the objection. RP (Vol. 5) at 600-01. 

Generally, hearsay is not admissible except as provided by various 

exceptions in the Washington Rules of Evidence. ER 802. But a statement 

is not hearsay if it is an admission by a party opponent. ER 801(d)(2)(i). 

Accordingly, C.L.'s statement was not hearsay because C.L. was a party-

opponent, she made the statement in her individual capacity, and it was 

offered by DSHS against her. In addition, C.L.'s statement was admissible 

because it was inconsistent with her trial testimony. ER 80 1 (d)(1)(i). 

Before closing, DSHS again moved to admit C.L.'s statement. 

RP (Vol. 8) at 1379-82. Although DSHS sought to admit only C.L.'s 

written statement, Plaintiffs made a "police report" hearsay objection. 

RP (Vol. 8) at 1379-81. In addition, although numerous other audio, video, 

and photographic exhibits had been admitted, Plaintiffs objected that 

admitting the statement would be "prejudicial" and "very confusing" 

because it would be the only exhibit going to the jury room. RP (Vol. 8) at 

1380. Although this is not an evidentiary basis for exclusion, and no 

hearsay rule precludes admission of a witness's own statement, the court 

ruled that admission "would call undue attention to it." RP (Vol. 8) at 

1382. 
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Exclusion of C.L.'s written statement substantially prejudiced 

DSHS. It was the only statement C.L. made contemporaneously with her 

initial report, and it demonstrated the changes in her story between her 

initial report and her testimony at trial. No other evidence provided those 

details. Because the trial was on damages only, the absence of this 

evidence likely affected the jury's sympathies and impacted the award. 

2. The trial court erred in admitting Dillon Lange's 
hearsay confession 

On the first day of trial testimony, Plaintiffs' counsel started to 

question Detective Francis about his December 2015 report, documenting 

Dillon Lange's confession. Dillon was extradited from Texas in November 

2015 on charges of sexually abusing the Plaintiffs." RP (Vol. I) at 7. 

Counsel for DSHS objected that "counsel is referring to a report the state 

has never been provided." RP (Vol. I) at 8. Plaintiffs' counsel responded 

that he had obtained the report "last week" and "just assumed that [counsel 

for DSHS] knew" that Detective Francis had interviewed Dillon. RP (Vol. 

I) at 9-10. 

The court took a brief recess to allow DSHS to review the report, 

after which DSHS moved to exclude the evidence as it "was not provided 

15  During trial, Dillon was in custody on charges of sexual assaulting Plaintiffs. 
RP (Vol. I) at 7. Dillon lived out of state when Plaintiffs initially reported the abuse and 
had not yet been convicted of any charges relating to Plaintiffs. RP (Vol. 1) at 6-8, 
RP (1/19/16 a.m.) at 29. 
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in discovery," "not provided in the motions in limine last week about any 

newly discovered evidence," and "not provided to [DSHS] immediately 

when it was received" but instead sprung on DSHS during trial. RP (Vol. 

I) at 10-11.16  The motion was denied. RP (Vol. I) at 12-26. 

DSHS also immediately objected that anything Dillon told law 

enforcement would be inadmissible hearsay. RP (Vol. I) at 7. Plaintiffs' 

counsel stated he planned to have Detective Francis relate to the jury 

admissions Dillon made during police interviews as well as overheard jail 

conversations. RP (Vol. I) at 16-17. No evidentiary basis or hearsay 

exception was cited. Instead, counsel asserted that he was using the 

hearsay "to bolster my case that these girls were sexually abused." 

RP (Vol. I) at .18. The trial court admitted the hearsay without requiring 

any evidentiary basis for admissibility. RP (Vol. I) at 25-26. 

Hearsay is inadmissible. ER 802. The only plausible exception 

would be a statement against interest under ER 804(b)(3), which requires 

the declarant to be unavailable. But Dillon Lange was not unavailable—he 

was in custody in the building adjacent to the courthouse. The trial court 

erred in admitting this hearsay evidence. 

16  DSHS requested in its Motion in Limine L that the parties be precluded from 
offering evidence not timely disclosed during discovery. RP (Vol. 3) at 315-16. The trial 
court agreed that this "seem[ed] to be a fairly standard motion." RP (Vol. 3) at 316. 
However, on Plaintiffs' objection, the trial court denied that motion. CP 1848. 
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Admitting Dillon's hearsay confession was highly prejudicial. The 

only issue at trial was damages. Plaintiffs had no burden to establish 

Dillon had, in fact, abused the Plaintiffs. The only purpose the confession 

served was inflaming the jury's passions, passions likely further inflamed 

by hearsay testimony about Dillon's jail house comments expressing 

resentment at being "screwed," and saying he did not return to 

Washington because he knew he would go to jail. RP (Vol. I) at 16-17. 

The level of prejudice warrants reversal and a new trial before a different 

judge. 

3. The court erred in barring DSHS from referencing 
Plaintiffs' surprise witness's testimony, but allowing 
Plaintiff to address that testimony on rebuttal 

Eight calendar days before trial, Plaintiffs identified a new witness, 

Simeon Osborn, on the Joint Statement of Evidence. CP 1607-08. 

Plaintiffs had not identified him on any prior witness list or disclosure to 

DSHS. RP (Vol. 2) at 294-96; RP (Vol. 3) at 315-27. Plaintiffs' counsel 

argued that Mr. Osborn was "a crucial witness" they had forgotten to 

include. RP (Vol. 3) at 322, 324-26. The trial court acknowledged that Mr. 

Osborn was "a surprise witness" but allowed him to testify, stating that 

DSHS could depose him the night before his testimony. RP (Vol. 3) at 

317, 327. 
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Then, Plaintiffs' counsel asked that DSHS be precluded from 

referencing Mr. Osborn's testimony in closing, stating that the testimony 

was "the worst evidence in the whole case for me" and there was an 

"impermissible statement by Sim Osborn that obviously had no basis in 

reality." RP (Vol. 8) at 1356, 1359-60. Plaintiffs' counsel conceded he did 

not object during the testimony, and the testimony was not stricken. RP 

(Vol. 8) at 1354-61. Nonetheless, the court precluded DSHS from 

mentioning Mr. Osborn's testimony in closing. RP (Vol. 8) at 1362. 

On rebuttal closing argument, Plaintiffs' counsel brought up 

Mr. Osborn's testimony. RP (Vol. 9) at 1509-10 (arguing in support of 

large damage award "we did bring in the guardian ad litem [Mr. Osborn] 

and the one thing he is going to do is make sure that these girls [sic] 

money is safe."). DSHS objected that the court had ordered no discussion 

of that testimony. RP (Vol. 9) at 1509-10. The objection was overruled. 

RP (Vol. 9) at 1509-10. Given the inconsistency, this pair of rulings is 

inappropriately one-sided in Plaintiffs' favor. 

Judges are prohibited from conveying their personal views to the 

jury. State v. Foster, 91 Wn.2d 466, 481, 589 P.2d 789 (1979). Article IV, 

section 16 of the Washington Constitution states: "Judges shall not charge 

juries with respect to matters of fact, nor comment thereon, but shall 

declare the law." Comments on the evidence are presumed prejudicial. 
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E.g., State v. Lane, 125 Wn.2d 825, 838, 889 P.2d 929 (1995). Here, the 

judge's rulings improperly conveyed his personal views to the jury. 

The doctrine of cumulative error recognizes that multiple errors 

can combine to deny a litigant a fair trial, even if the individual errors are 

not prejudicial. E.g., Davis, 175 Wn.2d at 345. Reversal is warranted when 

the errors are "so egregious or unduly prejudicial" the litigant is denied a 

fair trial. Id. at 345. Here, the errors were egregious and unduly prejudicial 

to DSHS. The cumulative effect amounts to a presumptively prejudicial 

comment on the evidence. The biased rulings prevented DSHS from 

having even a semblance of a fair trial. Accordingly, on remand, this case 

should be reassigned to a new judge to ensure a fair trial. 

VI. CONCLUSION 

This Court should dismiss Plaintiffs' claims as a matter of law 

because the only cognizable claim is negligent investigation and there 

were no referrals of child abuse or neglect regarding Plaintiffs that DSHS 

negligently investigated. In the alternative, this Court should reverse and 

remand for a new trial because it was reversible error: to grant Plaintiffs' 

partial motion for summary judgment on the issues of breach and 

causation where DSHS established the existence of genuine issues of 

material fact; to dismiss DSHS' affirmative defenses where Plaintiffs were 

aware of the harm they suffered as a result of the sexual abuse committed 
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by their brothers and suffered no prejudice from not being told what they 

already knew; and to enter erroneous evidentiary rulings against DSHS 

which likely prejudiced the jury. 

The judgment should be vacated and case dismissed. If it is not, 

DSHS respectfully requests remand to a different judge to ensure a fair 

trial. 

RESPECTFULLY SUBMITTED this 23rd day of September, 

2016. 

ROBERT W. FERGUSON 
Attorney General 

s/ -Afft'son Croft _ 
ALLISON CROFT 
WSBA No. 30486 
KERRI ANN JORGENSEN 
WSBA No. 28310 
Assistant Attorneys General 
PO Box 40126 
Olympia, WA 98504-0126 
(360) 586-6300 
OID #91023 
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.The Honorable Ira. Ubrig 

STATE OF WASMNGTON 
WHATCOM COUNTY SUPERIOR COURT 

C.L., a sexual abuse victim, and Simeon NO. 14-2-0283-3-1 
J. Osborn as litigation-gwdlan for S.L., 
a minor oWd and sexual abuse victim, DECLARATION OF JOAN 

RYCRAFT, PH.D. 

Plaintiffs; 

v. 

STATE OF WASHINGTON, 
DEPARTNIEN'T OF SOCIAL AND 
IMALTH SERVICES, and JANE and 
JOHN DOES 1-100, 

I, JOAN RYCRAFT, make the following declaration: 

1, I am over the-age of 19 years, amp competent to testify, and have personal 

knowledge of the utters stated herein, 

2. 1 was retained by the Department of Social and Health Services (OSHS) and, the 

named social worker Defendants (hereinafter DSHS defendants) to give my opinion on the 

social work standard of care in this cash, I am qualified to do so based on both 1»y education, 

my extensive career as a Child P7roteotxve Services (CPS) -social worker and supervisor in the 

State of California, and my work in academia teaching and training new social workers. 

-Attached to this declaration. as Exhibit A is a true and correct copy of my curricalum vitae, - 
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RYCRAFT, 1 IX), 
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1 
3. I have reviewed extensive documentation in this matter including, but not 

2 
limited to, Plaintiffs' complaint, the Children's Administration files on SL &.( I., MODIS files 

3 
for the Langes, FarnLink files for the Langes, Case-Notes for the Langes, Pro'-nder file for the 

4 
Langes, Exhibits from Carolyn Lange 's criminal matter (witness tompering), audio file of 

5 interview with, S..L., C.L, and S.L. interview transcripts, the Whatcom Coun ty  SherifF` s office 
6 

file on sexual allegations made by C.L. avd S,L, against the Lange boys, the Nx liatcom County 
7 

Sheriffs office file on sexual allegations made against one of the Lange, boys its as adolescexrt, 

8 and C.L. and 5.1 ,5' medical records (received from Plaintiffs). 1 have reviewed-the deposition 

9 . transcript of Yen Lawlor and Helen Anderson, I have also reviewed Plairiflifs' motion for 
10 

partial summary judgment and the supporting declaration of Plaintiffs' expert Berbam Stone. 
11 

4. Based on tray review of these records and my extensive backgroimd in social 
12 

work, I came to the conclusion that the social workers involved in this case followed DSHS 

13 policy thus met the standard of care required. This declaration is submitted in. order to rebut 
14 

some of the marry incorrect positions and conclusions articulated-by Ms. Stone in her 
1S 

declaration submitted in support of the Plaintiffs' Motion for Partial Summary.Yudgment, ,,A.11 
16 

of the opittions articulated below are based on my education and experience in the field of 

17 social work, These opinions are made to a reasonable degree of certainty in the field of social 
18 

work. 
19 

5. 1 have worked in the profession of social work over thirty years as a social 
20 

worker, social services supervisor and an academician. My 17 years in sociEd work practice 
21. 

were with the State of California in Shasta, Merced, and Mendocino count es, 'T,'tae scope of 
22 

work included children and family services, placement and supervision of children in foster 
23 

care, liaison to the juvenile court on dependency matters, investigation of obild abuse and 
24 

neglect and supervision of social workers in child protective services, visitation monitors,, and 
25 

liaison with the State of California Adoption Unit, 

DECLARATION OF JOAN 
RYCRAFT, PH,D.. 

,A7110RNEYGWER,u,0P WABHMOTON 
rorts [Xvision 

7141 Olcan"tar rjve  3W 
rc>3pM 90126 

olympto, W 4 98504-0126 
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1 6. Throughout my twenty two years in academia, I taught child welfare practice 
2 

and policy courses, and conducted research and training funded by the Children's Bureau in all 
3 

aspects of child protective services, foster ogre, and adoption, My extensive publication record 
4 

has supported Amy nationally racognized sWtts as an expert in, ohild welfare practice "d policy, 
5 

7. For over ten years I led a research team funded by the National Council For 

6  Adoption (NCPA) to evaluate their training prog ram  on Infant Adoption Awareness and 

7 analysis of proposed national policy initiatives on. adoption. 
8 - 

9 8. Since my retirement from the University of Texas in 2012,. I bave worked part 

10 time as a consultant with Park Dietz and Associates in the forensic social work division as a 

11 child welfare export. 

12 9. I obtained my BA in Social Welfare and Criminology from California State 

13 University, Chico in 1968, 

14 10. 1 obtained my Masters in Social Work from California State University, Fresno - 

15 in 1973. 

16' 11. 1 obtained my Ph.D, in Social Work from the University of Denver in 1990, i 

17 12. The crux of Plaintiff's' case is the improper foster care licensing, placement, and 

18 recommendation for adoptions of C.L. and S.L in the Lange home based on the allegation that 

19 one of their sons, Dillon Lange, allegedly abused a cousin, in 2001. 

20 13. Plaintiffs contend that Benjamin and Carolyn Lange should not have been 

21 licensed as a foster family home based on the reports that their son. Dillon had been sexually 

22 abused around the age of 5 years old and had been reported as males ting a 5 yr, old cousin 

23 when he was approximately twelve years old. 

24 14. Tk a issue of Dillon, Lange having been molested as a child is based solely !on 

25 one report indicating that while attending kindergarten, another student was taking p111on into 

26 the bathroom and out into the woods. No information was given regarding what was happening 

DECLARATION OF JOAN 
RYCRAFT, PH.,D. 

3 ATTORN>3X QMCIt Q OF WASHNGTON 
Torts Division 
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l  during these forays. The investigation regarding these incidents was bandled by lave 
2 

enforcement and the school stated it would be addressed by assigning an adult to monitor the 
3 

alleged abuser ofDillon. No further investigation or action was taken. 
4 

15, The Lange's took Dillon to counseling to address any issues. surrounding 
5 

billion's alleged victimization. In addition,. Carolyn Lange was engaged in counseling and 
6 

educational support based on the recommendations of Dillon's therapist. 

16. The licensing regulations are siielat on an applicant's biological children having 
8 

experienced third party abuse as a, reason to deny a foster care license or refrain from placing 

9 children in a licensed foster home. This is also the case when considerin g approval of an 

10  adoption; 

11 17. 'CPS teceived an intake referral on August 16, 2001 reporting thot Dillon Lange 
12 

engaged in sexual activi 'with his five year old cousin. A s ga activity 'with y per agency policy, this referral was 

13.designated as a third pasty referral to law enforcement. . 
14 

18. Law enforcement investigated the incident and was not We to establish 
15 

probable cause to move the case forward. Neither the alleged victim nor Dillon Lange. admitted 

16 . to the incident. The parents of the alleged victim did not wish to have further i;avestigation of 

17 the incident and indicated they would address the issue with proper supervis,lon. 1n addition, 
18 

DSHS fomd the alleged victim's parents taking appropriate cautionary meaj i~res and being 
19 

protective. 
20 

19. Neither the 1997 incident nor the 2001 incident involving Dillon Lange rose to 
21 

the level of a founded child abuse report, 
22 

20. Neither he foster home licensing worker for Lange family, Holen Lampshire, 
23 

nor .Helen .Anderson, the preRadoption home study worker were. aware of the ,August 16, 2001 

24 .referral. 
25 

26 

DECLARATION OF JOAN 
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1 
21. One obvious explanation for this oversight would be the refen-al would have 

2 
been filed under the victim's mother's -name and would not have been ftrund in Carolyn 

3 
Lange's filet. 

4 
22. Another explanation for. this oversight would be that a foster home or an 

S 
adoptive home applicant's biological ctuldren under the age of sixteen were not subject to 

6 
crurinal background checks. 

7 
23. Plainti fPs have asserted that had the August 16, 2401 referral been found by 

81 
either the licensing worker or the pre~adoption home study worker that the Lange's would not 

9 
have been licensed nor approved for the adoption of C.L and S, L. 

10' 
24, However, Licensing statutes (RCW 74.15.1.30) clearly state that; an unfounded 

11 
report of child abuse or neglect may not be used to deny a foster care license. 

12 
25. Given that the, 1997 and 2001 incidents regarding Dillon. Lange were 

13 
determined inconclusive or unfounded, they could not have been used to &ny the Langes' 

1.4 
foster care license. 

15- 
26. Plaintiffs purport that Dillon Lange was a child molester based on the allegation 

16 
that he sexually abused kris cousin in 2001. The report was unfounded, and tho label of child 

17 
molester is pejorative v4thout substantiation,* 

18 
27. Plaintiffs also describe "red flags" pertaining to Dillon Lange as having a 

1.9 
serious psychiatric history, - Oppositional Defiant Disorder, possible cogWtivo damage, and 

20 
havius undergone counseling deemed unsuccessful, 

21 
29. Little, if any, evidence is offered to substantiate these claims. Again, Dillon 

22 
Lange is being pejoratively labeled without substantial validity. At most, if DSHS found that 

23 
the "red flags" weie substantiated, they could have considered psychological testing for j 

24 
25 

' CbWrenls Administration files are gerner Uy kept under the name of the mother. 

26 
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Dillion, cognitive testing to actually determine what if any challenges he faced. psycho-sexual-

testing to determine his propensity to offend, and the need for counseling. 

29. The allegations of Dillon being abused as a child and Dillon having abused his 

cousin  am onlyallegations. With Dillon as a victim, no.+charges Were filed against the alleged 

perpetrator, and the school and families agreod to monitor the situation. in the case of Dillon 

and his cousin, both. children denied atWftng happened. There was no further investigation by 

law enforcement due to a lack of evidence to support probable cause and the alleged victim's 

parents demonstrated protective factors. 

30. The Langes were approved for foster home care in December 2002. Although 

Dillon had neuro-developmental issues it was clear the Langes were taking al>llropriate action 

to address these issues. From all appearances the Langes were caring and competent parents. 

31. In my opinion, the DSHS social workers actions in this case, in terms of 

licensing the Lange foster home, placing C.L, and S.L. in the Lange foster borne, and 

recommending the adoption of C.L. and S.L, by the Langes were reasonable and met the social 

work standard of ca-re. Once the girls were placed in the Lange foster home they had regular 

30 day health and safety visits by their assigned social worker and riever alleged that they were 

being abused by anyone in the Lange home poor to the adoption. In addition, the girls were 

also visited by t6.eir appointed Guardian ad. Litem (GAL) who also noted no ecvncerns and who 

also approved the adoption. 

I swear under penalty of petury under the laws of the State of Washington that the 

forgoing its true to the best of my knowledge, 

DATED this 30*  day, of October, 2015 at a rd, gon. 

T AFT, .D. 
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