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I. INTRODUCTION

The trial court never addressed the merits of the claims of

Appellant T-Mobile USA, Inc. ("T-Mobile" or "Secured Party") against

Respondent Platinumtel Communications, LLC ("Ptel" or "Debtor").

Despite this fact, and although Ptel never brought a dispositive motion, the

trial court dismissed with prejudice the claims of T-Mobile when ruling on

Ptel's attorneys' fee request relating to a show cause hearing for

preliminary relief. Moreover, at the time of the dismissal. T-Mobile's

amended complaint was on file, unanswered by Ptel, and not addressed by

the trial court in its dismissal order. Accordingly, the trial court

committed an error of law by dismissing T-Mobile's claims with

prejudice.

II. STANDARD OF REVIEW

This is an appeal from an Order Fixing Fees, Costs, and Judgment

(CP 489-491) that dismissed T-Mobile's claims with prejudice. This Order

was granted in response to Ptel's attorneys' fee motion under CR 54(d)

and RCW 4.84.330 related to the trial court's denial of preliminary relief

to T-Mobile. Although the attorneys' fee motion was not a dispositive

motion, the trial court entered a judgment disposing of T-Mobile's claims

with prejudice. So, whether it is characterized as a dispositive motion and

ruling under CR 12(b)(6) or under CR 56, it should be reviewed de novo.
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Union Bank, NA v. Blanchard, 194 Wn. App. 340, 350-351, P.3d

(2016) (summary judgment); Tenore v. AT&T Wireless Servs., 136 Wn.2d

322, 329-30, 962 P.2d 104 (1998), cert, denied, 525 U.S. 1171 (1999)

(CR 12(b)(6)).

This is also an appeal from the Order Denying on Show Cause for

Replevin and Preliminary Injunction (CP 438-439). The trial court

misapplied the replevin statute, which is an error of law. See Cox v. Gen.

Motors Corp., 64 Wn. App. 823. 826, 827 P.2d 1052 (1992) (holding that

this court reviews issues of law for error in application of the law, rather

than abuse of discretion); see also Markoffv. Markoff 27 Wn.2d 826, 828,

180 P.2d 555 (1947); Sweeny v. Sweeny, 48 Wn.2d 872. 875, 297 P.2d 610

(1956); but cf Hisle v. Todd Pac. Shipyards Corp., 113 Wn. App. 401,

426-27, 54 P.3d 687 (2002) (holding that misapplication of the law is

based on untenable grounds and, thus, is an abuse of discretion), ajf'd, 151

Wn.2d 853, 93 P.3d 108 (2004).

HI. ASSIGNMENTS OF ERROR

The trial court erred in dismissing the case with prejudice when the

claims set forth in the Amended Complaint were still unanswered and

unresolved.
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The trial court erred in ruling that replevin is not available unless

the secured creditor can identify and locate the collateral with specificity.

IV. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. When the trial court's ruling on show cause for injunction

and replevin was not a final order, and when an amended complaint was

on file yet unanswered, should the trial court have dismissed T-Mobile's

claims with prejudice?

2. Does the replevin statute require a secured creditor

(T-Mobile) to identify and locate the collateral with specificity when only

the debtor (Ptel) has specific knowledge of the collateral and its location

and when Article 9 of the UCC2 requires the debtor to assemble the

collateral and make it available to the secured party?

V. STATEMENT OF CASE

Ptel was a Mobile Virtual Network Operator ("MVNO") that used

T-Mobile's wireless system to distribute wireless communication service

to its customers pursuant to a Wholesale Supply Agreement, dated

September 27, 2012, and its Amendments (collectively, the "Agreement").

CP 28-29, 244-245.

1Chapter 7.64 RCW.
2Chapter 62A.9A RCW.
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The Second Amendment was a security agreement between

T-Mobile, as Secured Party, and Ptel, as Debtor. In that security

agreement, Ptel granted T-Mobile a security interest in:

(i) All of Debtor's equipment, supplies, fittings, machinery,
furniture, fixtures, and other tangible personal property,
wherever located, and other items of any kind obtained or
possessed by Debtor;

(ii) all of Debtor's right, title, and interest in the right to
receive payment of money or other consideration relating to
the sale of products or services, of whatever nature and
however evidenced (including but not limited to all
accounts, contract rights, chattel paper, documents of title,
letters of credit, certificates of deposit, securities, deposits,
insurance policies, licenses, leases, contracts, judgments,
choses in action, copyrights, trademarks, and guarantees);

(iii) all proceeds (including rents, royalties, and insurance
proceeds) and products of any Debtor's now-owned or
hereafter acquired goods and other personal property
described above; and

(iv) any and all funds in each bank account owned or
controlled by Debtor.

(Collectively, the "Collateral"). CP 28, 29, 34, 35, 309-310.

The Second Amendment further provides:

T-Mobile's right to foreclose on the collateral will come
into effect only upon a Default by Platinumtel, provided
such Default continues without cure for at least thirty (30)
days after T-Mobile provides written notice (email notice is
sufficient) of such Default to Platinumtel. T-Mobile shall
take possession of the collateral pursuant to judicial
process. (Emphasis added.) CP 34, 309.

The Second Amendment also provides:



Financial Statements. Platinumtel shall provide financial
statements including but not limited to Income Statement
and Balance Sheet to T-Mobile within ten (10) business
days of request. Requests for financial statements shall not
occur more than once per calendar quarter, unless
Platinumtel is in default of the Agreement. CP 35, 310.

T-Mobile properly perfected its security interest and has the first

lien on the Collateral. CP 28, 29, 37, 38, 205-210.

Ptel defaulted under the security agreement by failing to make

payments of over $3 million and to provide financial statements. CP 29,

247-249.

T-Mobile sent the required default notices to Ptel. CP 29, 248,

327-343. Ptel did not cure the financial defaults and did not provide the

requested financial statements. CP 29, 328.

T-Mobile commenced an arbitration proceeding pursuant to the

Agreement (the "Arbitration"). CP 96, 282.

At the same time, T-Mobile sought to enforce its security interest

in the Collateral. Under UCC 9-609, T-Mobile was entitled to take

possession of the Collateral in order to enforce its security interests by a

public or private sale. Although UCC 9-609 permits a secured creditor to

take possession by judicial or non-judicial process, the Agreement

required "T-Mobile [to] take possession of the Collateral pursuant to

judicial process." (Emphasis added.) CP 15, 34, 309.



To take possession of the Collateral judicially, T-Mobile

commenced an action for replevin and injunction. CP 1-8, 461-469.

Because of Ptel's failure to pay, failure to provide financial statements,

and its online announcement that it was going out of business. T-Mobile

sought and obtained a temporary restraining order and an order setting a

hearing to show cause why a writ of replevin and a preliminary injunction

should not be issued. CP 57-58.

Replevin was necessary to protect the Collateral from dissipation

or disappearance. When T-Mobile filed the action for replevin and

obtained the temporary restraining order, Ptel had placed a notice on its

website that it was closing down "at the end of January 2016." CP 40. By

the time of the show cause hearing on preliminary injunction and replevin,

Ptel's website and customer care had become inactive, its dealer portal had

closed, new subscriptions were suspended, and new activations were

inoperable. CP 30, 31, 40-43, 249, 351-354. Ptel had vacated its premises

in Justice, Illinois, and removed its signage, as well as its merchandise and

other property. CP 223-243. The identity of the user in water bill for the

unit from which Ptel had previously operated was changed from Ptel to

another user. CP 419-420. An individual representing another entity sent

an email to the Village of Justice to request a license, and advised that



"[w]e recently took over another cell phone distributor's office there

Platinum Telecom. We have hired on many of their employees and taken

over the lease at 8108 South Roberts Road." CP 419-420. A private

investigator hired by T-Mobile visited the location and no one answered

the door, which was locked. He was approached by an individual who

said that "Platinumtel had not been at that location 'in ages' and the only

person he had seen entering or exiting the unit was a cleaning person."

CP 428-432.

The show cause hearing took place on March 31, 2016 (RP 1-67).

The following day, the trial court ruled against T-Mobile, and issued its

Order Denying on Show Cause for Replevin and Preliminary Injunction.

CP438-4393. Specifically, the trial court ruled that "replevin is not

available" because:

Here, the collateral described in Exhibit A to T-Mobile's
proposed order to be seized by the Sheriff includes funds in
bank accounts, the right to receive money and
consideration related to the sale of products and services,
i.e., accounts, contract rights, commercial paper, leases,
insurance policies and any proceeds therefrom or from
goods or personal property. Even if considered tangible
property, the above items are not sufficiently identified to
allow the Sheriff to take possession of them. Nor is the
location ofany of the collateral, including tangible assets,
such asfurniture. (Emphasis added.)

? The Court denominated its written ruling as an Order, not a Judgment.
CR 54(a).



CP439.

The trial court further ruled that:

T-Mobile also requests that Platinumtel be ordered to take
certain actions. Replevin, however, is directed to the
Sheriff. (Emphasis added.)

CP 439.

In response to the narrow ruling in the Court's Order Denying On

Show Cause for Replevin and Injunction, T-Mobile filed an Amended

Complaint to make clear that, in addition to injunctive relief and relief

under the replevin statute, T-Mobile sought relief under the Agreement

and the Uniform Commercial Code. CP 461-469. A redline comparing

the Amended Complaint (CP 461-469) to the original Complaint (CP 1-8)

is attached as Appendix 1.

Section 6 of the Amended Complaint itemizes the relief requested

by T-Mobile:

6.1 Authorizing and ordering enforcement by Secured
Party of the Security Interest in the Collateral pursuant to
Article 9 of the UCC, including by judicial and non-judicial
procedures.

6.2 Ordering Debtor to produce all documents
evidencing the Collateral, including financial information,
records, and statements.

6.3 Ordering Debtor to assemble, at a place to be
designated by Secured Party, the Collateral.
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6.4 Ordering Debtor to put Secured Party in possession
of the Collateral, including without limitation, all of
Debtor's equipment, supplies, fittings, machinery,
furniture, fixtures, accounts, bank accounts, contract rights,
chattel paper, documents of title, letters of credit,
certificates of deposit, securities, deposits, insurance
policies, licenses, leases, contracts, judgments, choses in
action, copyrights, trademarks, guarantees, and any other
right to receive payment.

6.5 Authorizing Secured Party to collect directly from
account debtors and obligors all amounts due or to become
due to Debtor.

6.6 Authorizing the Sheriff to take possession of the
Collateral and then to put Secured Party in possession of
the same, and to break and enter any building or enclosure
to obtain possession of the Collateral, if it is concealed in
the building or enclosure.

6.7 Enjoining and restraining Debtor from using,
conveying, assigning, transferring, damaging,
encumbering, dissipating or otherwise disposing of the
Collateral.

6.8 Awarding attorneys' fees and costs to Secured Party
to the extent provided by applicable law.

6.9 Granting such other relief as the Court deems just
and equitable.

CP 467-468.

Ptel did not answer the Complaint or the Amended Complaint.

While it asserted that "there is nothing more to litigate or rule upon," Ptel

did not file a dispositive motion under CR 12 or CR 56. CP 487. Instead.
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it moved the trial court under CR 54(d)4 and RCW 4.84.3305 to "fix fees,

cost and enter judgment." CP 440-460, 487.

T-Mobile opposed the motion on the grounds that there was no

final judgment, reminding the trial court that T-Mobile "had ongoing

claims for injunctive relief before this Court, as well as ongoing claims to

obtain possession of the Ptel collateral in which T-Mobile has a security

interest under the security provision in the Second Amendment."

CP 476-481.

4 Rule 54(d). Costs, Disbursements, Attorneys' Fees, and Expenses.
(1) Costs and Disbursements. Costs and disbursements shall be fixed and allow
by any other applicable statute. If the party to whom costs are awarded does not
file a cost bill or an affidavit detailing disbursements within 10 days after the
entry of the judgment, the clerk shall tax costs and disbursements pursuant to CR
78(e).
(2) Attorney's Fees and Expenses. Claims for attorney's fees and expenses, other
than costs and disbursements, shall be made by motion unless the substantive law
governing the action provides for expenses as an element of damages to be
proved at trial. Unless otherwise provided court, the motion must be filed no
later than 10 days after entry ofjudgment.
5 RCW 4.84.330. In any action on a contract or lease entered into after
September 21, 1977, where such contract or lease specifically provides that
attorneys' fees and costs, which are incurred to enforce the provisions of such
contract or lease, shall be awarded to one of the parties, the prevailing party,
whether he or she is the party specified in the contract or lease or not, shall be
entitled to reasonable attorneys" fees in addition to costs and necessary
disbursements.

Attorneys' fees provided for by this section shall not be subject to waiver by the
parties to any contract or lease which is entered into after September 21, 1977.
Any provision in any such contract or lease which provides for a waiver of
attorneys' fees is void.
As used in this section "prevailing party" means the party in whose favor final
judgment is rendered.

-10-



In its reply, Ptel requested the trial court to enter final judgment

and dismiss the case notwithstanding the pendency of the unanswered

Amended Complaint, which it called a "tactic." CP 485-486.

Without oral argument, the trial court entered its Order Fixing

Fees, Cost and Judgment. CP 489-491. Although it did not have a

dispositive motion pending before it, the trial court dismissed the case

with prejudice: "Defendant's Motion is granted in all respects and

Defendant shall have judgment against Plaintiff dismissing its claims in

the complaint with prejudice and with this award for reasonable attorney

fees...." (Emphasis added.) CP 490.

T-Mobile filed its Notice of Appeal. CP 496-505. It posted a

supersedeas bond. CP 506-513.

Although the replevin action was dismissed, the Arbitration

proceeded. However, in July 2016, counsel for Ptel withdrew

(Appendix 2), and Ptel was no longer represented in the Arbitration. Ptel

did not oppose T-Mobile's motion for summary judgment, and did not

appear at the hearing before the arbitrator, Hon. George Finkle.

T-Mobile's motion for summary judgment was granted, and an award in
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favor of T-Mobile in excess of $4 million is expected shortly. The award

will be provided to this Court once it has been issued.6

Unfortunately, with T-Mobile's claims in this case having been

dismissed with prejudice, T-Mobile may now be in the very position about

which it warned the trial court:

By [the time of entry of the Arbitration Award], every dime
that we're talking about that becomes of significance is
gone. And the whole exercise becomes pointless. Because
unless there is something to prevent them from taking and
eliminating the assets, there's nothing there to get. That's
why we get the security interest, that's why we took it.
That was the next step to try to make sure that we weren't
going to be in that position, and that's why it's so important
to be placed in a position where those assets are not being
dissipated pending the arbitration award. CP 18-19.

VI. ARGUMENT

A. The trial court erred in granting Ptel's motion to fix

fees and costs and enter judgment before a final

judgment was rendered.

The parties' Agreement provides that the "prevailing party" in any

dispute is entitled to recover costs and reasonable attorneys' fees.

Agreement J 14.12(b). Under RCW 4.84.330, a "prevailing party" is one

This Court is allowed to take judicial notice, on appeal, of the Arbitration
Award and the pleadings in the Arbitration pursuant to ER 201(f) because the
Arbitration, which took place pursuant to the Agreement at issue and referenced
repeatedly in this case, is a proceeding "engrafted, ancillary, or supplemental to"
this case. Spokane Research & Defense Fund v. City ofSpokane, 155 Wn. 2d 89,
98, 117 P.3d 1117(2005).
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"in whose favor final judgment is rendered." Because the trial court erred

in entering final judgment before making a final determination of the

parties' rights, Ptel is not a "prevailing party" entitled to attorneys' fees

and costs.

As noted above, T-Mobile's motion for a show cause order on its

claims for replevin and preliminary injunction was denied by the trial

court. The trial court thereafter erroneously signed Ptel's proposed order

entering final judgment against T-Mobile, dismissing T-Mobile's claims

with prejudice, and granting Ptel its attorneys' fees and costs. However,

the trial court's order denying T-Mobile's motion for a show cause order

was not a final judgment, but rather an interlocutory order that did not

settle all of the issues in the lawsuit.

A "final judgment" is "one that resolves the action and leaves

nothing open further to dispute." Samuel's Furniture, Inc. v. State, 147

Wn.2d 440, 452, 54 P.3d 1194 (2002). Put more simply, a final judgment

"settles all the issues in a case." In re Detention ofTuray, 139 Wn.2d 379,

392, 986 P.2d 790 (1999). On the other hand, an interlocutory order "is

one that is not final, but is instead intervening between the commencement

and end of a suit which decides some point or matter, but is not a final
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decision of the whole controversy." Samuel's Furniture, 147 Wn.2d at

452 (internal citations and quotation marks omitted).

Washington courts uniformly hold that an order denying a

preliminary injunction is an interlocutory, rather than a final, order.

League of Women Voters of Wash. v. King Cnty. Records, Elections &

Licensing Servs. Div., 133 Wn. App. 374, 384, 135 P.3d 985 (2006) (a

motion for preliminary injunction, in contrast to a motion for summary

judgment, is not a request for a final ruling on the merits of the case). The

purpose of a preliminary injunction is not to resolve the merits of the case,

but rather to "forbid[] the performance of threatened acts until the rights of

theparties have beenfinally determined by the courts.'" McLean v. Smith,

4 Wn. App. 394, 400. 482 P.2d 798 (1971) (emphasis added); see also

Ameriquest Mortg. Co. v. State Atty. Gen., 148 Wn. App. 145, 157, 199

P.3d 468 (2009) (a preliminary injunction serves to "preserve the status

quo until the trial court can conduct a full hearing on the merits"). As

such, Washington law is clear that an order denying a preliminary

injunction is not a final order warranting the entry of judgment. Zimny v.

Lovric, 59 Wn. App. 737, 739 n.l, 801 P.2d 259 (1990); McLean,

4 Wn. App. at 400.
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Denying T-Mobile's show cause for preliminary relief did not

resolve all of the issues in the lawsuit, nor did it represent a final

determination of the parties' rights. Notably, the trial court's order

denying T-Mobile's motion made no mention of dismissing any claim

with or without prejudice, because no party had moved for dismissal or

any final adjudication. Rather, the trial court's order simply denied

T-Mobile the temporary relief, via replevin and preliminary injunction,

prohibiting Ptel from dissipating the collateral at issue during the

pendency of the lawsuit. The trial court erred as a matter of law in

entering final judgment after the entry of an interlocutory order. Final

judgment should not, and could not, have been entered without

adjudicating the merits of the case.

B. The trial court erred by entering final judgment

without adjudicating the claims raised in T-Mobile's

amended complaint.

At the time the trial court dismissed T-Mobile's claims with

prejudice, T-Mobile's Amended Complaint was on file—T-Mobile filed

its Amended Complaint on April 8, 2016, three days before T-Mobile

filed its opposition to Ptel's Motion to Fix Fees, Costs and Enter

Judgment, four days before Ptel's Reply which referred to the Amended

Complaint, and six days before the trial court entered Ptel's proposed
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order entering final judgment on April 14. CP 461, 476, 482, 485, 489.

T-Mobile's Amended Complaint made claims under the Agreement and

the UCC, which were never addressed before entry of final judgment.

In its Reply in Support of Motion to Fix Fees, Costs, and Enter

Judgment, Ptel acknowledged that T-Mobile had filed an Amended

Complaint, but complained that T-Mobile "unilaterally" amended the

Complaint and that it had no right to do so.7 CP 485. Ptel was plainly

incorrect. Under CR 15(a), a party may amend its pleading once as a

matter of course at any time before a responsive pleading is served. Ptel

never filed an answer to T-Mobile's original Complaint. T-Mobile had the

right to amend "unilaterally" once as a matter of course without leave

from Ptel or the court.

Again, final judgment may only be entered when all of the issues

in a case have been resolved and there is nothing further for the court to

In support of its position, Ptel cited Trust Fund Services v. Glasscar, Inc., 19
Wn. App. 736, 745, 577 P.2d 980 (1978), for the proposition that absent
extraordinary circumstances, a party loses its automatic right to amend the
complaint under CR 15(a) after losing a dispositive motion. Ptel's reliance on
this case is problematic for several reasons. First, a request for a preliminary
injunction is not a dispositive motion. LCR 7(b)(3). Second, the Trust Fund
case actually holds that the trial court did not err in denying an oral motion to
amend a pleading during the hearing in which the trial court was to rule on a
motion for summary judgment. The circumstances in this case are entirely
different. T-Mobile timely and properly amended its complaint as of right in
accordance with CR 15(a), early in the litigation and well before any
determination on the merits was to be made.
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adjudicate. See Samuel's Furniture, 147 Wn.2d at 452. The trial court

had T-Mobile's Amended Complaint before it when it signed Ptel's

proposed order entering final judgment. The claims in the Amended

Complaint were never addressed at all, much less resolved and settled on

the merits. The trial court erred by entering final judgment when it had

T-Mobile's live claims before it.

C. RCW 7.64 governs the law of replevin and the trial

court erred in interpreting it to require specific

identification of the Collateral and its Location.

RCW 7.64.020(2)(a) expressly provides a basis for a secured party

to seek a remedy of replevin by virtue of its security interest in the

Collateral. The trial court misapplied the law when concluding it could

not issue an order of replevin because T-Mobile failed to describe the

collateral and its exact location with particularity. When a debtor like Ptel

is concealing property that rightfully belongs in possession of a secured

party like T-Mobile, the secured party is in no position to describe the

o

property and location with exact particularity.

However, UCC § 9-609(c) requires the debtor to assemble the

collateral and make it available to the secured creditor. The replevin

8At a minimum, if the replevin statute requires T-Mobile to specify the property
and its location as the trial court ruled, then T-Mobile was entitled to conduct
discovery on the property and its location before the trial court dismissed the case
with prejudice.
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statute together with this provision of the UCC enables a court to order the

debtor to marshal property and turn it over or advise of its exact location

to allow replevin via a Sheriff. Otherwise, all a debtor need do to evade

turnover is to hide the property to prevent the secured creditor from

locating and identifying it with specificity.

VII. REQUEST FOR ATTORNEYS' FEES

Pursuant to RAP 18.1. T-Mobile requests its attorneys' fees and

expenses in connection with appellate review. The Agreement includes an

attorneys' fee clause. CP 282. Marine Enterprises, Inc. v. Sec. Pac.

Trading Corp., 50 Wn. App. 768, 774, 750 P.2d 1290, review denied, 111

Wn.2d 1013 (1988).

VIII. CONCLUSION

T-Mobile respectfully request this Court reverse the trial court,

remand this case to the trial court with instructions to vacate the Order

Fixing Fees, Costs and Judgment, and award to T-Mobile attorneys' fees

and costs be in connection with this appeal.
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RESPECTFULLY SUBMITTED this 15th day of September, 2016.

RIDDELL WILLIAMS P.S.

Joseph E. JShickich, Jr., WSBA #8751
Katherine A. Seabright, WSBA #48330
Attorneys for Appellant,
T-MOBILE USA, INC.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

T-MOBILE USA, INC., a Delaware
corporation,

Plaintiff,

PLATINUMTEL COMMUNICATIONS,
LLC, a Delaware corporation,

Defendant.

Case No. 16-2-02562-5

AMENDED COMPLAINT FOR

REPLEVINENFORCEMENT OF

SECURITY INTEREST PURSUANT

TO UNIFORM COMMERCIAL

CODE. INCLUDING TAKING

POSSESSION OF COLLATERAL BY

REPLEVIN. AND INJUNCTION

This is a complaint by a secured party for replevin of a debtor's property that is the

collateral of the secured party.

I. PARTIES

1.1 T-Mobile USA, Inc. ("T-Mobile" or "Secured Party") is a Delaware

corporation.

1.2 Platinumtel Communications, LLC ("Platinumtel" or "Debtor") is a

Delaware corporation. Debtor is registered with the Washington Secretary of State as an

active company in Washington State and holds UBI No. 603241924. Its registered agent is

Incorp Services Inc., 102 Prefontaine Place S4816 Aurora Ave. N.. Seattle, Washington

9^40498103.
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1 1.3 Secured Party and Debtor are parties to that certain Wholesale Supply

2 Agreement, dated September 27, 2012, and the amendments thereto (collectively, the

3 "Agreement").

4 1.4 Secured Party holds a security interest (the "Security Interest") granted to it

5 by Debtor in the personal property (the "Collateral") in which Debtor has an interest that is

6 referenced in the Agreement, and for all of which a UCC financing statement was filed on

7 September 12, 2014 under Filing No. 2014-3660446, records of the Delaware Department

8 of State (the "Financing Statement"). The Collateral includes the personal property of

9 Debtor as described in the Agreement and on Exhibit A hereto.

10 II. GOVERNING LAW, JURISDICTION AND VENUE

11 2.1 Section 14.1 of the Agreement provides:

12 This Agreement and the rights and obligations of the parties
under it will be construed in accordance with and be

13 governed by the laws of the State of Washington, without
regard to the conflict of laws or choice of law provisions

14 thereof. This Agreement will not be governed by the United
Nations Convention on Contracts for the International Sale

15 of Goods, the application of which the parties expressly
disclaim. Platinumtel and T-Mobile hereby submit to the

16 exclusive jurisdiction and venue of any state court sitting in
King County, Washington or any federal district court for the

17 district in which that county is located with respect to any
actions, claims, or proceedings arising out of or in

18 connection with the Agreement, and the parties will not
commence or prosecute any action, claim, or proceeding

19 other than in the aforementioned courts.

20 2.2 Accordingly, this Court has jurisdiction pursuant to RCW 2.08.010.

21 2.3 Venue is proper before this Court pursuant to RCW 4.12.010(2).

22 2A The States of Washington. Delaware and Illinois have all adopted Revised

23 Article 9 of the Uniform Commercial Code (the "UCC"). and it has been codified in the

24 State of Washington as Chapter 62A.9A RCW.

25

26
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III. FACTS

2 3.1 The Agreement constitutes a security agreement between T-Mobile, as

3 Secured Party, and Platinumtel, as Debtor. It provides:

4 To secure Platinumtel's obligations under this Agreement
and any renewals, extensions, or amendments thereto,

5 including its obligation to pay T-Mobile invoices when due,
Platinumtel grants to T-Mobile a first position security

6 interest in the following collateral: (i) all of Platinumtel's
equipment, supplies, fittings, machinery, furniture, fixtures,

7 and othertangible personal property, wherever located, and
other items of any kind obtained or possessed by

8 Platinumtel; (ii) all of Platinumtel's right, title, and interest
in the right to receive payment of money or other

9 consideration relating to the sale of products or services, of
whatever nature and however evidenced (including but not

10 limited to all accounts, contract rights, chattel paper,
documents of title, letters of credit, certificates of deposit,

11 securities, deposits, insurance policies, licenses, leases,
contracts, judgments, choses in action, and guarantees);

12 (iii) all proceeds (including rents, royalties, and insurance
proceeds) and any products of any of Platinumtel's now-

13 owned or hereafter acquired goods and other personal
property described above; and (iv) any and all funds in each

14 bankaccount owned or controlled by Platinumtel. T-
Mobile's right to foreclose on the collateral will come into

15 effect only upon a Default by Platinumtel, provided that such
Default continues without cure for at least thirty (30) days

16 after T-Mobile provides writtennotice (email notice is
sufficient) of such Default to Platinumtel. T-Mobile shall

17 take possession of the collateral pursuant to judicial process.

18 3.2 Secured Party perfected its security interest Security Interest in the

19 Collateral by filing the Financing Statement.

20 3.3 Secured Party's security interest Security Interest is in first lien position,

21 ahead of all other creditors.

22 3.4 Under the terms of the Agreement, Debtor is "solely responsible" for

23 paying all amounts owed to Secured Party in accordance with the terms of the Agreement.

24 The most recent "Pricing Schedule" to the Agreement contains a section entitled

25 "Minimum Purchase Guarantee" ("MPG"), which provides that "[i]n consideration of the

26 pricing set forth in this Schedule B." Debtor will pay to Secured Party certain quarterly
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1 MPGs for 2015. It further provides that, if Debtor does not make the required MPGs, it

2 "will be billed for and will be responsible for paying the shortfall amount as billed in the

3 last invoiceof the quarterly period where the goal was not attained." Debtor failed to meet

4 its MPG obligations to Secured Party for Quarters 2-4 of 2015, and has been billed for

5 each quarterly shortfall. To date, it has not paid the MPG Shortfalls.

6 3.5 In addition, Debtor has failed to make payments of approximately

7 $3.000.000 to Secured Party for Service Usage and other charges for services rendered

8 from October 15, 2015 to present. Together with the MPG Shortfalls, the unpaid amounts

9 that Debtor owes to Secured Party total at least $4,159,697.51.

10 3.6 On December 31, 2015, Secured Party sent to Debtor a letter notifying it

11 that it was in default for breach of its contractual obligations andrequesting Debtor cure its

12 breaches. Secured Party also requested that Debtor provide recent financial statements, to

13 which it was entitled under the terms of the Agreement. Debtorhas not cured the breaches,

14 and has not provided financial statements.

15 3.7 On January 13, 2016, Secured Party sent a supplemental notice of default to

]6 Debtor to notify it that additional amounts were due and owing, but unpaid, and to state

17 that Debtor had not taken any steps to cure the breaches identified in the December 31

18 letter.

19 3.8 On January 20, 2016, Secured Party learned that Debtor Hrteftds-intended to

20 shut down its operations as of January 30. 2016.

21 3.9 Debtor's website, https://www.ptel.com/, as of January 29. 2016.

22 statesstated:

23 Dear ptel customer,

24 We regret to inform you thatafter 15 long years, ourjourney
has come to an end. We will discontinue offering wireless

25 services at the end of January 2016. We do advise youto
port-out your number to a new provider. We will still be
here to assist you in your move. We are working hard on
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1 bringing you options that will come at a reduced or no cost
to you. Please make sure to port-out your number before

2 February 5.

3 3.10 Debtor has refused to communicate with Secured Party.

4 IY- CAUSE OF ACTION - ENFORCEMENT OF SECURITY INTEREST
PURSUANT TO UNIFORM COMMERCIAL CODE. INCLUDING TAKING

5 POSSESSION OF COLLATERAL BY REPLEVIN

6 4A 3-44-Debtor has defaulted on one or more of the obligations secured by the

7 Collateral, and Secured Party is entitled to enforce its rights against the Collateral as a

8 secured party under the Uniform Commercial Code, which has been codified asChapter

9 62A.9A RCW.Securitv Interest in the Collateral pursuant to Article 9 ofthe UCC.

10 42 Article 9 of the UCC authorizesSecuredParty to enforce its Security

11 Interest in the Collateral by both judicial and non-judicial procedures.

12

13

14

15

16

17
(a) Collection and enforcement generally. If so

18 agreed, and in any event after default, a secured party:

19 (1) May notify an account debtor or other person
obligated on collateral to make payment or otherwise

20 render performance to or for the benefit of the
secured partv:

21
(2) May take any proceeds to which the secured

22 party is entitled under RCW 62A.9A-315:

23 (31 May enforce the obligations of an account
debtor or other person obligated on collateral and

24 exercise the rights of the debtor with respect to the
obligation of the account debtor or other person

25 obligated on collateral to make payment or otherwise
render performance to the debtor, and with respect to

26 any property that secures the obligations of the
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43 The Security Interest includes all of Debtor's right to receive payment of

money or other consideration, including all accounts. Article 9 of the UCC authorizes

Secured Party to collect those accounts directly. UCC $ 9-607 provides:



1 account debtor or other person obligated on the
collateral:...

2

3

4
(a) Possession; rendering equipment unusable;

5 disposition on debtor's premises. After default, a secured
party:

6 (1) May take possession of the collateral; and
(2) Without removal, may render equipment

7 unusable and dispose of collateral on a debtor's premises
under RCW 62A.9A 610Section 9-610.

8 (b) Judicial and nonjudicial process. A secured party may
proceed under subsection (a) of this section:

9 (1) Pursuant to judicial process; or
(2) Without judicial process, if it proceeds without

10 breach of the peace,
(c) Assembly of Collateral. If so agreed, and in any event

11 after default, a secured party may require the debtor to
assemble the collateral and make it available to the secured

12 party at a place to be designated by the secured party which
is reasonably convenient to both parties.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

4.4 Section 9-609 gives Secured Party the right to take possession ofand to

require Debtor to assemble the Collateral. It provides:

4J 4r2-Pursuant to RCW 62A.9A 609(a)(1). Section 9-609(aVn. Secured Party

is entitled to take possession of the Collateral as a result of the default of Debtor, which

has continued for at least thirty (30) days after Secured Party provided written notice of

such default.

4J? ^Pursuant to RCW 62A.9A 609fcL Section 9-609(01. Secured Party has

the right after Debtor's default to require Debtor "to assemble the collateral and make it

available to the secured party at a place to be designated by the secured party which is

reasonably convenient to both parties."

4J ^Pursuant to RCW 62A.9A 609(bL Section 9-609(b\ Secured Party is

entitled to proceed to take possession of the Collateral pursuant to judicial process.

4.8 4r5The Agreement provides that "T-Mobile shall take possession of the

collateral pursuant \o judicial process." (Emphasis added.)
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1 4J Entry of an Order bv the Court directing Debtor to assemble the Collateral

2 and to put Secured Party inpossession ofthe Collateral provides a judicial process for

3 Secured Party to take possession of the Collateral.

4 4JTJ 4r6Chapter 7.64 RCW governs the law of replevin and aJspjjrovides the-§

5 judicial process for Secured Partyto take possession of the Collateral.

6 4J1 4r7Pursuant to RCW 7.64.020(2)(a), Secured Party is lawfully entitled to

7 possession of the Collateral by virtueof its security interest in the Collateral.

8 4.12 4rSDebtor has not made the Collateral available, and it is being wrongfully

9 detained by Debtor.

10 4.13 4r9The Collateral has not been taken for a tax. assessment, or fine pursuant

11 to a statute, and has not been seized under an execution or attachment against any of

12 Debtor's property.

13 4.14 47WThe value of the Collateral is unknown because Debtor has declined to

14 provide Secured Party with financial information, but, oninformation and belief, may

15 exceed $10,000.00

16 4.15 4vH-Secured Party is entitled to immediate possession of the Collateral, so

17 that Secured Party can enforce its remedies under the Uniform Commercial Codofkeurjjg

18 Interest under Article 9 of the UCC.

19 V. CAUSE OF ACTION—INJUNCTION

20 5.1 Debtor has, or intends to, shut down its operations on January 31, 2016.

21 5.2 Debtor has not responded to default letters and requests for information

22 from Secured Party.

23 5.3 Pending an order awarding possession of the Collateral to Secured Party

24 pursuant to Chapter7.61 RCW, the The_Collateral may be in danger of being lost,

25 damaged, or transferred by Debtor.

26
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1 5.4 Grounds exist pursuant to RCW 7.40.020 for entry of a temporary

2 restraining order and, if necessary, an injunction to prevent to restrain and enjoin Debtor

3 from doing, threatening, or suffering some act to bedone in violation of Secured Party's

4 rights with respect to its Security Interest in the Collateral that would render ajudgment on

5 replevin ineffectual.

6 St5 Pursuant to RCW 7.10.050, an emergency exists and the Court should grant

7 a temporary restraining orderuntil notice can be given and a hearing held in conjunction

8 with the hearing on Secured Party's claim for replevin.

9 VI. PRAYER FOR RELIEF

10 WHEREFORE, T-Mobile prays fee-that judgment be entered in its favor granting

11 the following relief:

12 1-. An order of replevin against Debtorputting SecuredParty in immediate

13 possession of the Collateral and a judgment in an amount to be proven at trial;

14 ILL Authorizing and ordering enforcement bv Secured Party of the Security

15 Interest in the Collateralpursuant to Article 9 of the UCC. including bv judicialand non-

16 judicial procedures.

17 6^2 Ordering Debtor to produce all documents evidencing the Collateral.

18 including financial information, records, and statements.

19 §A Ordering Debtor to assemble, at a place to be designated bv Secured Party.

20 the Collateral.

21 6^4 Ordering Debtor to put Secured Party in possession of the Collateral.

22 including without limitation, all of Debtor's equipment, supplies, fittings, machinery.

23 furniture, fixtures, accounts, bank accounts, contract rights, chattel paper, documents of

24 title, letters of credit, certificates of deposit, securities, deposits, insurance policies.

25 licenses, leases, contracts, judgments, choses in action, copyrights, trademarks, guarantees.

26 and any other right to receive payment.
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1 (l1 Authorizing Secured Party to collect directly from account debtors and

2 obligors all amounts due or to become due to Debtor.

3 6A Authorizing the Sheriff to take possession of the Collateral and then to put

4 Secured Party in possession of the same, and to break and enter any building or enclosure

5 to obtain possession of the Collateral, if it is concealed in the building or enclosure.

6 6^2 2.A temporary restraining order against Debtor preventing it from using,

7 damaging or Enjoining and restraining Debtor from using, conveying, assigning,

8 transferring, damaging, encumbering, dissipating or otherwise disposing of the Collateral

9 pending the Secured Party getting possession of the Collateral.

10 6.8 3.Award of Awarding attorneys' fees and costs to Secured Party to the

11 extent provided by applicable law; and^

12 6.9 4.Such Granting such other relief as the eeMrt-Court deems just and

13 equitable.

14 DATED this T^-B^day of FobruaryAjail, 2016.

15 RIDDELL WILLIAMS P.S.

16

17 By /s/ Joseph E. Shickich
Joseph E. Shickich, Jr., WSBA #8751

18 Attorneys for Plaintiff

19

20

21

22

23

24

25

26
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1 Description of Collateral

2

3

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

EXHIBIT A

Debtor: Platinumtel Communications, LLC

4 Secured Party: T-Mobile USA, Inc

(i) All of Debtor's equipment, supplies, fittings, machinery,
furniture, fixtures, and other tangiblepersonalproperty,
wherever located, and other items of any kind obtained or

_ possessed by Debtor;

„ (ii) all of Debtor's right, title, and interest in the right to
receive payment of money or other consideration relating to

„ the sale of products or services, of whatever nature and
however evidenced (including but not limited to all accounts,

,0 contract rights, chattel paper, documents oftitle, letters of
credit, certificates of deposit, securities, deposits, insurance
policies, licenses, leases, contracts, judgments, choses in
action, copyrights, trademarks, and guarantees);

(iii) all proceeds (including rents, royalties, and insurance
proceeds) and products of any Debtor's now-owned or
hereafter acquired goods and other personal property
described above; and

(iv) any and all funds in each bank account owned or
controlled by Debtor.
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pending the Secured Party getting possession of the Collateral

Change #72 - Changed
"3.Award of" changed to "Awarding

Change #73 - Inserted
to Secured Party

Change #74 - Deleted
; and

Change #75 - Inserted

Change #76 - Changed
"4.Such " changed to "Granting such "

Change #77 - Changed
"court " changed to "Court"

Change #78 - Changed
"1st "changed to "8th"

Change #79 - Changed
"February" changed to "April"
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Hon. George Finkle (Ret.)

AMERICAN ARBITRATION ASSOCIATION

T-MOBILE USA, INC.,

Claimant,

v.

PLATINUMTEL COMMUNICATIONS, LLC,
a Delaware corporation,

Respondent.

NO. 01-16-0000-3486

NOTICE OF WITHDRAWAL OF
COUNSEL FOR PLATINUMTEL
COMMUNICATIONS, LLC

PLEASE TAKE NOTICE that effective immediately, Daniel A. Brown, Shawn Toor,

and Williams Kastner & Gibbs, PLLC, hereby withdraws as attorney for Respondent

PlatinumTel Communications, LLC in the above-noted matter. Future papers or pleadings may

be served on this party by delivering them to:

PlatinumTel Communications, LLC
Attn: OmarAqel
8108 S. Roberts Rd.
Justice, IL 60458

NOTICE OF WITHDRAWAL OF COUNSEL FOR PLATINUMTEL

COMMUNICATIONS. LLC - 1

5810487.1

Williams, Kastner & Gibbs PLLC
601 Union Street, Suite 4100
Seattle, Washington 98101-2380
(206)628-6600
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DATED this 11th day of July, 2016.

s/ Daniel A. Brown
Daniel A. Brown, WSBA #22028
S. Shawn Toor, WSBA #50108
WILLIAMS, KASTNER & GIBBS PLLC
601 Union Street, Suite 4100
Seattle, WA 98101-2380
Telephone: (206) 628-6600
Fax: (206)628-6611
dbrown@wi 11 iamskastner.com
stoor®w i11 iamskastner.com

NOTICE OF WITHDRAWAL OF COUNSEL FOR PLATINUMTEL Williams, Kastner & Gibbs PLLC

COMMUNICATIONS, LLC - 2 f'J/™" S!ree,; Su"e,4'0° 8n
Seattle, Washington 98101-2380
(206)628-6600

5810487 1
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CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury under the laws of the State of Washington that on the
below date, I caused delivery ofa true copy of the foregoing document as indicated below:

Counsel for Plaintiff T-Mobile

Guy P. Michelson, WSBA #07017
Jeff Bone, WSBA #43965
Corr Cronin Michelson Baumgardner Fogg &

Moor, LLP
1001 Fourth Avenue, Suite 3900
Seattle, WA 98154-1051
Ph: (206) 625-8600
Fax: (206) 625-0900
Email: gmichelson@corrcronin.com

ibone@corrcronin .com

Beth Forbes
Judicial Dispute Resolution, LLC
Senior Case Administrator
Arbitration Specialist
JDR Phone (206) 223-1669
Direct: 206-442-1683
Fax (206) 223-0450
forbes@jdrllc.com
www.idrllc.com

Serena Lee, Esq.
Vice President
American Arbitration Association
One Sansome Street, Suite 1500
San Francisc, CA 94104
T: 415 671 4053 F: 415 781 8426
E: SerenaLee@adr.org

Joseph E. Shickich, Jr., WSBA #8751
Riddell Williams P.S.
1001 Fourth Avenue, Suite 4500
Seattle, WA 98154-1192
Ph: (206)624-3600
Fax:(206)389-1708
Email: ishickich@riddellwilliams.com

• Via Legal Messenger
• Via Facsimile
0 Via Electronic Mail
• Via United States Mail

• Via Legal Messenger
• Via Facsimile
0 Via Electronic Mail
• Via United States Mail

• Via Legal Messenger
• Via Facsimile
0 Via Electronic Mail
D Via United States Mail

• Via Legal Messenger
• Via Facsimile
0 Via Electronic Mail
D Via United States Mail

NOTICE OF WITHDRAWAL OF COUNSEL FOR PLATINUMTEL

COMMUNICATIONS. LLC - 3

5810487.1

Williams, Kastner & Gibbs PLLC

601 Union Street, Suite 4100
Seattle, Washington 98101-2380
(206) 628-6600
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Signed at Seattle, Washington, 11th day of July, 2016.

s/ Susan Allan
Susan Allan, Legal Assistant
601 Union Street, Suite 4100
Seattle, WA 98101-2380
T: (206) 628-6600 / F: (206)628-661
sallan@williamskastner.com

NOTICE OF WITHDRAWAL OF COUNSEL FOR PLATINUMTEL Williams, Kastner & Gibbs PLLC
rraiurnnrATTnvic i i /- a 601 Union Street, Suite4100
COMMUNICATIONS, LLC - 4 c.„«i. m/„„k^J„„qoia. ->?

5810487.1

Seattle, Washington 98101-2380
(206) 628-6600



CERTIFICATE OF SERVICE

I, Cynthia Concannon, certify that:

1. I am an employee of Riddell Williams P.S., attorneys for
Appellant, T-MOBILE USA, INC., in this matter. I am over 18 years of
age, not a party hereto, and competent to testify if called upon.

2. On September 15, 2016,1 served a true and correct copy of
the foregoing document on the following persons for Appellant, via email
and hand-delivery as follows:

SERVICE LIST

Daniel A. Brown m Via Hand Delivery
Shawn Toor H Via E-Mail

Williams Kastner, LLP • Via U.S. Mail

601 Union St., Suite 4100
Seattle, WA 98101

Guy Michelson H Via Messenger
Jeff Bone El Via E-Mail
Corr Cronin Michelson Baumgardner • Via U.S. Mail
Fogg & Moore LLP
1001 4th Ave. Suite 3900
Seattle, WA 98154

'—a

cJi

I declare under penalty of perjury under the laws of the State of "2,
Washington that the foregoing is true and correct. ^

u<r~

C

thSIGNED at Seattle, Washington, this 15m day of September, 2016. CT

4849-9893-6120.06

64483.00002

fp\A<Z LfftjAjutwtri*^
Cynthia Concannon


