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1. INTRODUCTION

This appeal concerns a case filed in the King County Superior Court
allowing unknown plaintiffs to fije litigation in total secrecy through use of
pseudonymity or a false identity so that the true identity of the plaintiff(s) is
completely and totally obscured and seceet aven wi e e caudt.

Respondents argue that as long as the triat court ‘aas ao idea of their wlentity,
then the records are not sealed since the public nas access ta the exact same
information as the trial court.

fmitiatly the iad powsd sesecied fiis argpmend and determined the records
needed to be sealed and loosely applied General Rule (GR) 15 and the Ishikawa
Factors, sealing the records untii a determination on whether RCW 4.24.550
was an “other statute” exemption under the PRA. In April 2016, our Supreme
Court determined RCW 4.24.556 is not an “alaer Sude” exengpiion and does
not prevent the release of informatian dentiiving cegisiered sex affenders.

Zink motioned for the trial court to unseaied the previousty sealed court
records and identify all unknown plaiatiffs in all court cecords fited under
pseudonym. The trial court denied Zink’s motion claiming that no court records
had been sealed.

It is from this decision and order that Zink appeals to this court.



II. ASSIGNMENTS OF ERROR.
The trial court erred and abused it’s discretion tn deaying Zink’s motion to
unseal the sealed court recards when it found none of the court records in this

matter have been sealed (CP 149-150).

1. ISSUES PRESENTED FOR REVIEW

a. Are court records sealed when one or more of the parties is litigating the case
using redaction in place of their legal name (obscuring the identity of the true
party through use of pseudonymity)?

b. Is a trial court required to know the true identity of all parties involved in
litigation?

c. Did Zink’s motion need to meet the requicements of CR 60(b){(11) or was a
motion to unseal proper based on the initial order of the King County Superior
Court on August 14, 2014 that the sealing of the records would end if the
Respondents did not prevail?

V.  STATEMENT OF THE CASE
On July 14, 2614, the King County Superior Court Clerk, in opposition to
Civil Rule (CR) 4(b)(1)(3), 10(a)(1) and 17(a), allowed John Doe G and H
(Does) to file a class action complaint for declaratory and injunctive relief (CP
1-11) as well as a summons (CP 12-17) without kauwingy e rrue idertiy of oe
litigants filing an action in the court. The case was assigned to the Honorabte
Judge Roger Rogoff (CP 12).

On August 4, 2014, Does motioned the trial court for permission to proceed
in pseudonym (CP 18-26) without application of General Rule (GR) 15 or

application of the Ishikawa Factors. Does argued that based on decisions of



othes Washingion Staie Supenor Courts (CP 27-25) and the decisions made in
Bodie v. Conneticut, 401 W.S. 371, 91 S.Ct. 780, 785, 28 L.Ed.2d 113 (1971)
and Does I thru XXIII v Advanced Textile Corp., 214 F.3d 1058, 1068 (9™ Cir.
2000)(CP 85-115), federal courts permmt proceeding in pseudonym without
application of GR 15 and Ishikawa Factors it ine patiics aeed (or atodyiiicy
outweighs prejucide to the oppoing party and the puolic’s wierest i knowing
the parties identity (CP 21). Without identifying any statutory language or
history supporting such a conclusion, Does claimed that as long as the trial court
hias 1o 1dea who the hiiganis are, then justice is being administered openly. (CP
18-26: 27-35: 78-84: 85-115)

Zink argued an absurd reading and/or blatant disregard by our judicial
system and our Washington State Constitution Article 1, section 10 (Justice in

MAWaa nil

all cases shall be administered apenty ... Court Rute 40 {0 The sununous
for personal service shall contain... the names of the parties to the action,
plaintiff and defendant), CR 10(a)(1) (In the complawt the title of the action
shall include the names of all the parties), and CR 17(a)(Every action shall be
prosecuied ip the pame of the real party in interest).

The issue went before the Honorable Roger S. Rogoff on August 12, 2014,
without oral argument (CP 18). Afier reviewing the briefing, Judge Rogoff
agreed with Zink that use of pseudonym was sealing of court records and
loosely applied GR 15 and the Ishikawa Factors (CP 116-122). In applying the

Ishikawa Factors, the trial court determined that requiring ptaintiffs to a tawsuit

to identify themselves as sex offenders would defeat the purpose of the lawsuit



which was to prevent the disseminativn of sex uttender regisicaiion cecords
identifying sex offenders (CP 120).

The trial court limited the seating of Does’ identities untit such fime as the
lawsuit concluded and, if the sex offenders did not prevail, their names would be
provided 1o Zink and dissexminated fo the public. The trial court specifically
found there was no prejudice to Zink in waiting for the outcome of the lawsuit
prior to enjoying the results of the lawsuit (CP 121).

On April 7, 2016, our Supreme Court determined RCW 4.24.550 is not an
exemption and does not protect sex affender wlarmmdinm T cdease i e
public (John Doe A v. Wash. State Patrol, 185 Wn.2d 363 (2016)); the sole basis
claimed by Does as giving them the right ta anonvmity in our judicial system
(CP 20-21). The Does clearly did not prevail and their cecords are to be released
by DOC to Zink (CP 149).

On June 16, 2016, as prevailing party, Zink filed a motion to unseal the
court records and identify alf parties whose records were sealed through use of
pseudonym (CP 123-129; 138-148). Does objected claiming Zink’s request to
unseal the records based on the arders af dae wink court were wioul meds. aes
claimed Zink will receive the names of the parties when tae wquested records
are released by the Department of Corrections {DOC); citing to CR
60(b)(11)(CP 133) as specifically prohibiting Zink from motioning the trial
court to unseal the court records and identify of all parties summoning her into

this litigation (CP 131-32).



On June 23, 2636, the Svnorable Palmer Robinson, denied Zink’s request
for oral argument to unseal the records (CP 123-124) and denied Zink’s motion
1o unseaj the previonsiy sealed court records; claiming none of the Court
Records in this Matter have been sealed (CP 149-50).

Zink filed this appeal on Juty 19, 2016, requesting evicw of the triat coarts
determination that none of the court records are seated and denying 2k’ s
request to unseal the previously sealed court recocds {CP 151-155) as mandated

in the original order of the Honorabte Rager Rogaft.

V. ARGUMENT

1. Standards of Review

Interpretation of the Constitution, Statutes and Court Rules

A trial court’s constitutional interpretation and waiver are questions of law
which courts review de novo. City of Redmand v. Mooee, 150 W a.2d 664, 663,
91 P.3d 875 (2004). State v. Robinson, 171 Wn.2d 292, 913, 253 P.3d 84 (2011).

The standard of review of the interpretation of court rutes and state statutes
is reviewed de novo. Citizens All. for Prap. Rights Legal Fund v. San Juan
County, 184 Wn.2d 428, 911 359 P.3d 753 (2015); W. Telepage, Inc. v. City of
Tacoma Dep'f of Fin., 140 Wn.2d 599, 607, 998 P.2d 884 (2000); State v. Reece,

110 Wn.2d 766, 757 P.2d 947 (1988).

Sealing of Court Records

The proper standard governing the seating of court records is reviewed de

novo. Rufer v. Abbott Labs., 154 Wn.2d 530, 540, 114 P.3d 1182 (2005). The



standard of review of a trial court's decision to seat a court record is abuse of
discretion. Rufer v. Abbott Labs., 154 Wn.2d 530, 540, 114 P.3d 1182 (2005).
Dreiling v. Jain, 151 Wn.2d 900, 907, 93 P.3d 861 (2004).

Use of’ Psendonymity to Redact Court Records

Once our Supreme Court made the nitimate determination concerning RCW
4.24.550, the outcome of this Jawsnit was determined and Respondents lost this
lawsuit and their names were court ordered to be released (CP 120-21). None-
the-less, the trial court ignored the nrevicius arder «f e caur't s case and
refused to unseal the redacted court records clatming the records were aot
sealed.

The questions before the court is whether the records are seated and whether
the nad courd was seauired o honmor the Imbal orders entered on August 14,
2014 sealing the courf records unti} such time as Respondents lost (CP 116-122)
when Zink motioned the triai court 1o unseal the records as mandated in the
original order (CP 149-50).

The trial court’s determinatiaa was aci ‘vased o any wgdt afaaiy qwd s
obviously unreasonable and based on unsustawanie grounds; cleacly au douse of
discretion. State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 (2003) (quoting
State v. Blackwell, 120 Wn.2d 822, 830, 845 P.2d 1017 (1993)).

There can be no dispute that the trial court ordered the court records sealed

and Jimited the sealing unti} the conclusion of the lawsut as required by the



Supreme Courts decision in /shaikawa on . August 14, 2014 (CP 118-122). Once
the Supreme Court determined RCW 4.24.550 was not an “other statute”
exemption preventing refease of sex offenders identities, a full and fair hearing
had been had and unredacted court records were to be provided to Zink and

disseminated to the pubtic (CP 120).

If the order involves sealing of records, it shatt appty for a specific
time period with a burden on the proponent o come before the court
at a time specified to justify continued seating.

Searrle Times Co v Ishikowa, 97 Wn.2d 30, 39, 640 P.2d 716 (1982). In this
case, the tnal court’s decision 1o disregard the initial court order sealing the
records and determination that the records are not sealed, are not decisions
concerning whether to seal a courf record. The proper review of the trial court’s
determination that the records dce it seaied is o sderndiaton of our
constituion, statutes and court rules and review s de novo.

2. The Trial Court’s Decision That the Redacted Court Records Are Not

Sealed is Unjustified and the Yrial Court Provided No Basis Yor lts
Decision.

Interpretation of Rules, Statutes, Our Constitution and Case Law

In order to interpret the constitution, statute or rule, each of its provisions
"should be read in refation 10 the other provisions, and construed as a whole."
Weyerhaeuser Co. v. Tri, 117 Wn.2d 128, 133, 814 P.2d 629 (1991) (citing State

v. Sommerville, 111 Wn.2d 524, 531, 760 P.2d 932 (1988)).



Court rules and State statutes must be wiegieEiad 4ad caastcyed [ suca 4
fashion as to give all the language used effect, and ao portion may be rendered
meaningless or superfluous ta the tnterpeetatton. G-P Gypsum Corp. v. Dep't of
Revenue, 169 Wn.2d 304, 309, 237 P.3d 256 (2010)(see also State v. J.P., 149
Wn.2d 444, 450, 69 P.3d 318 (2003)).

The principies nsed 1o deiermine the meaning of statutes also applies to
the interpretation of court rules Stare v. McEnroe, 174 Wn.2d 795, 800, 279 P.3d
861 (2012}. In this canse of achon, the tnal court has interpreted the rules and
statutes to allow a party to file in comptete anonymuity, to proceed in
pseudonym, such that even the court does not know the true identity of the party

initiating action in the court.

faowing e Trik foen(iy o A% Parties OF Interest to an Action is Not
Optional: It is Mandated by Court Rules, State Statutes and Our
Constitution

Court rules must be followed by every court in the State of Washington
without exception. If court rujes dictate that a court must perform a task, the
court does not have the option t do atagrwise. e reguirencds fac
identification of a true party of intetest being named i the caption af court
records is found at CR 4(b)(1)(1), 10(a)(1) and 17(a). Each of these court rules
contain language stating that the party witiating ‘egal action against anothet
party musi priwvitk: thedr trie legal name and be sdentified as the true party of

interest. Further, all parties, including the defendants, must be identified in the



complami and summons oniess fhai party )8 inknown and the record must be
corrected once the party is identified.

“Every action shall be prosecuted in the name of the real party in interest”
(CR 17(a}). The court js reguired to know the identity of each party in order to
ensure that the action is proseceufed in fhe naee GF e rea pady

The summons for personat service must contain the names of all platatiffs
and the defendants (CR 4(b)(1)(i)). In arder to summon Zink into this action, the
summons was required to provide the true aame and deatity of the party
surmmoning her anio cowri in the caption of the summons.

CR 1023} } repires the names of all parties, both plaintiffs and defendants
by included in the compliant. The compiaint filed by the court clerk was
required 1o contain the frue names and jdentity of the Does in order for the
lawsuit to be filed.

Clearly, allowing litigant to fite anoaymausiy or yader faise aames s aot an
option in our justice system and there s ao tegat authority allowing courts to do
so. The trial court’s decision that the recards are aat sealed is ertor and an abuse
of discrenion The decision st ovder st be pverhoned and this case remanded
back with mmstructions fbr the 1raj cowrt to implement the initial order of the

court and unseal the true names of John Doe G and John Doe H.

Our Constitution Does Not Aflow Secrecy In Our Judicial System Without
Proper Application of GR 15 and the ishikawa Factors

Our Constitution, Article 1, §10 assures apen justice. However, it has been

recognized by our Court that there may be ties a party has a legal just cause for



closure. In order to balance apen justice witln e aued W geotoct vaacraiie
litigants our Courts adopted GR 15" and set forth factars atiowing {or seating
court records under specific ciccurnstances and after apptication of factors set for
by our Supreme Court in Seattle Times Ca. v. Ishikawa, 97 Wn.2d 30, 640 P.2d
716 (1982)(Ishikawa Factors).

Here, the Honorabje Roger Rogoff clearly understood that the records must
be sealed if redaction was to be aliowed and he loosely applied GR 15 and the
Ishikawa Factors (3136-322)1be findings entered did not meet the strict
standards set out in Hundtafte and tae neaciag was closed wa dae puloacs.

After the decision was made concerning RCW 4.24.550 and the suit
concluded in Zink’s favor, the Honorabte Patmer Robinson, sefused to abide by
the court order entered on August 14, 2014, refused to unseal the court records
and sdeniisy by Dnae pariies » injeresi, vindated court rules, well established case
law and our constitution and deciared that the records are not sealed without any
justification or any citation to the jegal authority allowing a trial court to make
such declaration and order.

The trial court’s decision and ordet is au absurd reading and/or blatant
disregard by our judicial system of our Washingtou State Constitution Article 1,

section 10 (Justice in all cases shall be administeted openty...) Court Rule

! To seal means to protect from examination by the public and unauthorized court personnelz A
motion or order to delefe, purge, remove, excise, or erase, or redact shall be treated as a motion
or order to seal. GR 15.

10



(DI I W The suvmmons in personal seriace shall contain. .. the names of the
parties 1p the action, plainhff and defendant), CR 10(a)(1)(In the complaint the
title of the action shall include the names of alj the parties), and CR 17(a)(Every
action shali be prosecuted i» the name of the real party in interest). There is
absolutely no legal authority or justificaiion Tor the Jecision and order of e

trial court.

Openness In Our Judicial System s Mandatory

The importance of openness in qur fudiciat system was revisited in a recent
Supreme Conrt decision, Hmdiofie v. Encarnacion, 181 Wn.2d 1, 330 P.3d 168
(2014). Our Sopreme Cows’s mandate for open justice was reinforced and
clearly identified that redaction of court records is sealing court records.

An order 1o redact a court record is treated as an order to seal. GR
15 (b)(4)..
(1d. 99). Clearly the records in question were redacted thraugh use of

pseudonym to obscure the identity of plawntifts to this action {TP 118-122).

Therefore, application of GR 15 and the Ishikawa Factors was required.

Article §, section J{ of vur constitution states that “[jlustice in all
cases shall be administered openly, and without unnecessary delay.”
Const. art. I, § 10. The openness of our courts “is of utmost public
importance™ and helps “foster the public’s understanding and
trust in our judicial system.” Dreiling v. Jain, 151 Wn.2d 900, 903,
93 P.3d 861 (2004). Thus, we must start with the presumption of
openness when determining whether a court record may be sealed
from the public. Rufer, 154 Wn.2d at 540. Any exception to this
“vital constitutional safeguard”™ is appropriate onty in the most

11



unusual of circumstances. ta re Uet. atr e ¥ (72 Wa2d 37, 41,
256 P.3d 357 (2011) (plurality opinion). The party moving to
override the presumption of openness and seal court records

usually has the burden of proving the aced to do so. Rufer, 154
Wn.2d at 540.

3.3 I

(" 30 emphasis 20060} Posibennore, the tnal court must justify any decision

and order to aliow any party to file redacted and sealed documents.

Under the General Rules, a court record may be sealed if a court
“enters written findings that the specific sealing or redaction is
justified by identified competting peivacy ar satety concecns tat
outweigh the public interest i access ta the court recard.” GR
15(c)(2). “Agreement of the parties alone does not constitute a
sufficient basis for the sealing or redaction of court records.” 1d.
But GR 15 is not, by itself, sufficient—the rule must be harmonized
with article I, section 10 of our constitution. State v. Waldon, 148
Wn. App. 952, 966-67, 202 P.3d 325 (2009). Thus, a court must
analyze a motion to redact using both GR 15 and the five-step
framework for evaluating a closure outlined in Seattle Times
Co. v. Ishikawa, 97 Wn.2d 30, 37-39, 640 P.2d 716 (1982).
Waldon, 148 Wn. App. at 967.

(Id. Y11)(emphasis added). Respondents arigtnatty argued to the triat court that
based on decisions of other Washingtoa State Supecior Courts {CP 27-25) and
the decisions made in Bodie v. Conneticut, 401 W.S. 371, 91 S.Ct. 780, 785, 28
L.Ed.2d 113 (1973) and Does J thru XXIII v Advanced Textile Corp., 214 F.3d
1058, 1068 (9™ Cir. 2000)(CP 85-115), federal courts permit proceeding in

pseudonym without application of GR 15

12



anyd AsmRowe Fuciors ¥ ibe pariies need for anonymity outweighs prejucide to
the oppoing party and the public’s interest in knowing the parties identity (CP
21).

Respondents argued that if a court does not know the true identity of the
party, the records are not sealed hecause e pulahie: v acess o eveniag Yae
trial court reviews in rendering tts decision. &s previousty argued, whether triat
court know the true identity of all litigants is not optional. Trial courts are
required to know the true identity of all parties.

While 17 i~ unanown whether any fesi fbr secrecy must be performed at the
federal level in order to allow secrecy in our judicial system, in Physicians Ins.
Exch. V. Fisons Corp., 122 Wn.2d 299, 858 P.2d 1054 (1993) our Supreme
Court made absolutely clear that State Jaws are not to be superseded by federal
law unless that is the clear and manifest puapiose of Taagress {7d Y7,

Our Supreme Court declared that federat preemption of state law may not
occur unless Congress passes a statute expressty preempiing state aw.
Physicians Ins. Exch. V. Fisons Corp., 122 Wu.2d 299, 326-27, 858 P.2d 1054
{19833 G Supweme Comsd has sosimacied conrts 1o be very reticent to preempt
state reguiations and Jaws based op an ambiguous implication of a federal law.
Inlandboatmen’s Union of Pac. v. DOT, 119 Wn.2d 697, 702, 836 P.2d 823
(1992) (footnote removed).

None-the-less, the trial court apparrentiy cancuded fai nased on decisioas
of other Washington State Superior Courts {CP 27-25) and the decisions made in

Bodie v. Conneticut, 401 W.S. 371,91 S.Ct. 780, 785, 28 L.Ed.2d 113 (1971)

13



and Does I thru XXIII v Advanced Textite Carp., 214 ¥ 3d 1058, 1068 (9™ Cir.
2000)(CP 85-115), the records are not seated {CP 149).

The trial court’s decision and order do not identify any statutory language
or history supporting such a conctusion and the trial courts order ts in violation
of courf rules well established case faw and pur Washington State Constitution
and must be pverfurned and remanded with instructions to follow the initial
order of the trial cour! and unseal aii court record sealed through us of

pseudonymity.

VI. COSTS
The Zink’s request this Court to award ner fees and costs under RAP 14,
Pursuant to RAP 14.1 the appellate court which accepts review and makes finat
determination (RAP 14.1(b)) decides costs n all cases (RAP 14.1(a)). As the
substantially prevanhing party 1 this cause of action, the Zink respectfully
request this Court to award her fees and costs for this appeal. See Mount Adams

Sch. Dist. v. Cook, 150 Wn.2d 716, 727, 81 P.3d 111 (2003).

VII. PUBLICATION
Zink respectfully requests this court to publisi the decistons made n tais
cause of action. The questions posed here are of great public concern requiring
Appellate determination and publication is appropeiate. Ve questions presented
not only affect Zink. The guestions ppsed here concern a Constitutional Right
and the decision affects all future litigation filed by plaintiffs who may or may

not want their identity known or associated with a particular litigation.

14



I ibe smal courd s nod reowred 1o know the identity of litigants, meet a test
10 sealed court records, or foilow the orders issued in the same case by another
judge the public has a right to know because it affects the public at large. These
issues are of great public interest and importance and do not just affect Zink.

As the decision made by this court will protouadiy aftect fue Court Rudey
concerning the need for a triat court w know e wue wWeaiity of the party of
interest in any given case, whether use of pseudonym is a sealing of court
records and whether a trial court can disregard a previous ruting without just
cause, Zink respectfully requests this Court’s decision be published so it can be

used in any future litigation concerning these same issues.

VIII. CONCLUSION

Secrecy in our justice system is aat atlQwed uader gt Yegie Coastiuon
and allowing secrecy without apptication of the safe guards w assure 1ts ueed
fosters mistrust in our judicial system. The triat court clearly erred abused its
discretion when it entered an order without aay justification or tegal authority
alfowimg i e decision and order: stating imply the records are not sealed.

The tria) court cleardy erred and abused its discretion when it determined
that it did not need 1o follow the order entered mandating that the records are to
be unsealed if Zink prevailed.

The trial court clearly erred and abused its discretion when tt determined

that a trial court has no need to know the identity of the true party and that use of

pseudonymity is not sealing of court records.
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For ali the reasons stated herein, Zink requests this court to overturn the
trial court decision that the records are not sealed and remand this case back to
the trial court with instructions to unseal the records and identify John Doe G

and John Doe H.

RESPECTFULLY SUBMITTED this 4" day of October, 2016.

Donna Zink
Pro se
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901 5th Ave, Suite 630
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Phone: 206-624-2184/Fax:
Email: vhernandez@aclu-wa.org; and

» TIMOTHY J. FEULNER
WSBA #45396
Assistant Attorney General
Corrections Division
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800 Fifth Avenue, Suite 2000
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Phone: 360-586-14457/ Fax:
E-mail: TimF1@atg.wa.go.
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