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REPLY SUMMARY OF ARGUMENT 

Jordynn Scott responds to the Depm1ment of Licensing's brief by 

attaching two recent decisions of Judge Coughenour of the United States 

District Com1 for the Westem District of Washington in Wilson v John or 

Jane Doe, Director ofDepartment of Licensing and Horton's Towing, and 

the United States of America, Case No. C15-629JCC and Pearson v . 

Director Depm1ment of Licensing and numerous Swinomish Police 

officers in their individual capacities and as General Authority Police 

Officers pursuant to RCW 10.92 including Sergeant Andrew Thorne, No. 

C 15-0731-JCC. The Wilson decision is attached as Appendix 1, and 

Pem·son as Appendix 2. 

These cases were mentioned in Jordynn Scott's opening brief at page 12 

a11d are relevant to this appeal because each involves the issue of whether an 

Indian tribe can prosecute a forfeiture action against a non tribal member for 

violation of its drug laws on the Indian reservation. 

1. The impact of the Wilson case, if any, on the resolution of the 
instant case. 

The timing of the announcement of these two decisions, Wilson and 

Pearson, involving very simi lar facts is fortuitous because it lets this com1 see into 

the future as to the consequences of this comfs upholding the Superior Comfs 



dismissals based upon CR 19. The Wilson decision, attachment as Appendix 1, 

presages that all toti cases coming out of any litigation surrounding the seizure 

and forfeiture of motor vehicles owned by non Indians and subsequent reissuance 

of new Certificates of Titles by the Depatiment of Licensing must sta1i in tribal 

cout1. This is because the doctrine of comity requires that the state comi or the 

federal court defer to the Lummi Nation the opp01iw1ity to first address the 

question of its legal jurisdiction. Judge Coughenour holds that the Lummi Nation 

has a "colorable claim" that it has jurisdiction because the underlying act- use of 

the motor vehicle- is on the reservation. Thus the Indian Nation is entitled to 

make the first ruling on the ultimate issue of Indian authority to forfeit property of 

non Indians for violation oflndian drug laws. The legacy of the Wilson Slip 

Opinion dismissal based upon comity is the same in effect as the Superior' s 

Comt's acceptance ofthe Department' s CR 19 indispensable party objection-

that justice for these litigants must come through tribal court and then on to 

federal court. 

But the soundness of Judge Coughenour's deferral of the case to the 

Lummi Court under the comity doctrine so it could first rule is called into 

question because Judge Coughenour also granted Horton's motion for summary 

judgment on the merits. By granting Horton' s Motion for Summary Judgment on 

the merits, Judge Coughenour of logical necessity usurped the rightful authority 

(under his line of comity reasoning) to reserve to the Lummi Tribal Court 
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exclusively the right to make the first decision on the scope and the power of the 

Lummi legislature to confiscate the motor vehicles owned by nonlndians for 

violation of Indian drug laws on the Indian reservation. Judge Coughenour's 

finding of lawful justification was a vindication of any future Lummi Tribal Court 

ruling that it possessed, not only jurisdiction to forfeit cars owned by non Native 

Americans for violation of reservation drug laws, but also the authority to seize, 

pursuant to its tribal court process, the suspect motor vehicle off reservation. 

Horton' s successfully cited Judkins v. Sadler-MacNeil 61 Wn2d 1, 3, 

(1962) for the definition of the tort of conversion as "the act of willfully 

interfering with any chattel, without lawful justification, whereby any person 

entitled thereto is devoid of possession of it." By granting Horton's motion for 

summary judgment, Judge Coughenour found that service of the Lummi Notice of 

Seizure form, which is attached as Appendix 3 upon Horton's in Bellingham, 

which resulted in Horton's decision to release Wilson's truck to Gates, the Lummi 

police officer, mandated dismissal of Wilson' s conversion claim because such 

conduct constituted "lawful justification" under Washington state tort law. 

2. Analysis of Judge Coughenour Reasoning in Wilson 

Judge Coughenour acknowledges Horton's Motion for Summary 

Judgment at page 2, Slip Opinion lines 20-22. "Defendant Horton's moves for 

summary judgment, claiming the release of the vehicle was pursuant to a Notice 
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of Seizure and therefore with lawful justification. Plaintiff argues in response that 

the Notice of Seizure is invalid or not enforceable off the reservation." 

Then at page 4, lined 5, the Slip Opinion references a footnote 4 which 

reads as follows: 

Plaintiff asserts additional legal questions, that "the question presented is 
whether the service ofLummi Notice of Seizure upon Horton's was a 
lawful justification for its action in releasing Plaintiff's tn1ck to the 
Lummi police officer,"Dkt. No. 61 at 2) based upon the alleged ·'lack of 
legal basis for civil jurisdiction of forfeih1res and that '·a secondary 
question could be whether the 1 999 Ram Pickup was lawfully se ized by 
Lummi Police Officer Gates by his service of the Lummi Nation forfeiture 
process upon Horton's outside the territorial limits of the Ltm1mi Nation." 
These questions need not be reached because dismissal is warranted based 
upon principles of comity. 

Then at page 5, lines 10 -1 7, Judge Coughenour wrote: 

The Lummi Nation has a "colorable" claim of jurisdiction as it is 
undisputed that the transactions forming the basis for plaintiff's claim 
"occtmed or were commenced on Tribal ten-itory." Stock W. Corp, 964 
F2d at 919. In sum, the court may not hear Plaintiff's case as it requires 
the cowt to challenge the Lummi Nation 's jurisdiction without providing 
the tribe the opportunity to first examine the case. Accordingly as there 
remains no genuine issue of material fact and H01ton is entitled to 
judgment as a matter of law, stunmary judgment for Hmton 's is 
warranted." Page 5, lines 10-17. 

The court is saying that the Lummi Nation must first address the question 

of whether it has authority under its drug forfeitme code to seize and forfe it motor 

vehicles owned by non Native American whose vehicles are used on the Lwnmi 

reservation in vio lation of the Lummi Code and, for this reason. the court 

dismissed the claim against Horton's. The first rudimentary judicial act that has to 
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be executed to detem1ine Horton ' s liability is to detemline whether Hatton is 

excused from conversion because its release of Wilson' s truck to Lummi officer 

Gates came after service of the Lummi Notice of Seizure establishes that Holton's 

acted with legal justification under Judkins v. Sadler-MacNeil61 Wn2d 1, 3, 

(1962). And it makes logical sense that before any court determines whether 

service of process might excuse what would otherwise be a conversion in the 

release of property, the comt must address the underlying root legal issue - the 

question of whether an Indian tribe has the authority, in the first instance, to 

forfeit cars owned by non Indians on the theory that those vehicles were used to 

violate tribal drug laws while said vehicles are on the reservation. In addition, the 

court would have to consider those secondary issues such as whether the 1999 

Ram Pickup was lawfully seized by Lummi Police Officer Gates by his service of 

the Lummi forfeitme process upon Horton's outside the tenitoriallimits of the 

Ltunmi Nation. 

But then things change in the opinion when Judge Coughenom states 

' 'Plaintiffs Argument that the Order would not have been enforceable even if 

valid fails. " Page 8, line 22. The Judge concludes his reasoning commenting: 

Plaintiffs citation makes clear that Superior Comts must carry out 
Tribal orders, but offers no authority to support the idea that 
private entity may not voluntarily comply with a tribal order1 off of 

1 
Reference to order is a mistake. The notice served is Notice of Seizure attached as Append ix 3. The opinion 

uses Notice and Order interchangeably but the correct assessment and description of the facts is that a 
Notice of Seizure was served. 
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Indian Country. In brief, the rule cited by plaintiff only ftuther 
weakens hi s case. Page 9. lines 4-7. 

And then the Judge concludes, "For all of the foregoing reasons. 

Defendant Horton's Motion for Summary Judgment (dk, No. 57) is GRANTED. 

Page 9, line 8. A copy of Horton's Motion for Summary Judgment is attached as 

Appendix 4. It clearly establishes that Horton's asked for summary judgment of 

dismissal based upon the establishment of •'the legal justification" that Hmton' s 

released the truck in response to the Notice of Seizure. 

3. Jordynn Scott's option in contradistinction to Wilson 

The option presented by Jordyrm Scott in this case is to permit state court 

lawsuits against towing companies that facilitate the transfer of the to be forfeited 

motor vehicles, and against present owners of the cars on the theory that no legal 

title was transferred and the property must be returned to original owner. Judge 

Coughenour's comity holding in the Wilson case would require all plaintiffs who 

sue non Indian defendants in some way involved in the seizure, transportation and 

later change of ownership of motor vehicles affected by Indian forfeiture, to a 

new owner via public cash auction. must first do so in Indian court. Horton's is a 

good example showing how a non Indian defendant, sued for actions taken off the 

reservation, can get the case dismissed because it should have been started in 

Indian coutt. Similarly situated defendants through insurance defense counsel can 
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make this comity objection successfully because Wilson is a United States 

District Court decision ofthe Western District of Washington. Wilson is 

precedent at this point.2 

The dismissal of the state tort claim in the Wilson case comes at the 

expense of Washington sovereignty. This court must preserve its constitutional 

jurisdiction. The Wilson Slip Opinion is also directly at odds with Smith 

Plumbing v. Aetna Casualty, 149 Ariz. 524 (1986); cert denied 479 U.S. 987, 107 

S.Ct. 578, 93 L.Ed2d 581 (1986); see also White Mountain Apache v. Smith 

Plumbing Company856 F2d 1301 (91
h Cir. 1988) which affirmed the result 

reached in Smith Plumbing v. Aetna Casualty, 149 Ariz. 524 (1986); cert denied 

479 U.S. 987, 107 S.Ct. 578, 93 L.Ed2d 581 (1986). The Wilson holding also 

contravenes Washington judicial policy to ''shape" a judgment which would 

minimize any prejudice flowing to the tribe and separate those claims from those, 

which must be foreclosed because oflndian sovereignty; see Aungst v. Robert's 

Construction, 95 Wn2d 439 (1981). 

Jordynn Scott respectfully submits that Judge Coughenour has sub silencio 

overruled State v. Eriksen 172 Wn2d 506 (2011) and has pushed Indian power 

beyond the limit allowed by the federal courts heretofore as in Settler v. 

Lameer, 507 F.2d 231 (9th Cir. l 974). There the 9th circuit recognized tribal 

2 Horton's did not arg ue comity and limited its argument that it was entitled to dismissa l on the 
merits because its actions were " legally justified." Wilson is on appeal to the 91

h c ircuit. 
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jurisdiction at traditional treaty hunting and fishing grounds and authorized tribal 

officials to seize and arrest tribal members for violation of Indian regulatory 

schemes enacted by the tribe. Inconsistent with this precedent is Judge 

Coughenour's ruling that the presentation of Lummi tribal process in 

Bellingham, is as a matter of fact and law, " legal justification" under 

Washington state tort law for Horton's to release the truck to Lurnmi Police 

Officer Gates. 

Judge Coughenour professes not to decide whether the Lummi Nation can 

legislate and extend its jurisdiction inside Washington and authorize seizure of 

suspect motor vehicle off reservation by service of its forfeiture notice. But 

actually, he does decide that issue on the merits. By granting the motion of 

Horton's Towing for summary judgment, Judge Coughenour found that Horton's 

release of Wilson's truck to Lummi Police Officer Gates in Bellingham was 

lawfully justified under Washington law. Logically, that ruling is predicated upon 

acceptance of the principle that the Lummi Nation did in fact and in law possess 

the power to authorize its officers to go off reservation to seize cars owned by non 

Native Americans. Because Lummi Police Officer Gates served the Notice of 

Seizure form on Horton's in Bellingham, Judge Coughenour found lawful 

justification and dismissed the damage action against Horton's on the merits. 

Implicit in that finding is that the Lummi Nation has civil jurisdiction to 

forfeit non Native American cars, and furthermore, has the jurisdiction to seize 
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automobiles off reservation. Judge Coughenour rejects, without analysis, the 

scholarly legal reasoning of Judge H. Dale Cook in Miner Electric v. Creek 

Nation 464 F.Supp2d 1130 (2006). Judge Coughenour' s decision endorsed a 

policy of encouragement of the Lummi Nation and other Indian Nations, not only 

to enforce their drug forfeiture laws with impunity against non Native Americans, 

but also to authorize tribal police to go off reservation and seize cars owned by 

nonnative Americans for past alleged drug violations of Indian Tribal law 

occurring when the desired motor vehicle was on the particular Indian reservation. 

The lesson for this case is that Judge Coughenour rejected finding 

CR 19 as a basis to dismiss. This supports Jordynn Scott's argument that 

dismissal under CR 19 for failure to join an indispensable pa.Ity is 

unfounded. Instead, Judge Coughenour dismissed after having decided 

that the Lummi Seizure Notice constituted legal justification for Horton 's 

to release the vehicle. 

Judge Coughenom, a federa l court sitting as a state court, applied 

Washington state law and decided a conversion claim concluding that 

Horton· s had shown sufficient evidence for summary judgment purposes 

facts which entitled it to di smissal based upon lawful justification. In this, 

he erred. 

Wilson' s conversion action should have been allowed to proceed because 

Horton and Wilson were both non Indians and the act of conversion alleged, was 
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the transfer of Wilson's truck in Bellingham to Gates. That is where and when the 

conversion tort by Horton was committed. The breadth of Judge's Coughenour 

dismissal based upon comity pulls a routine state based conversion claim to tribal 

court so that the Lummi Tribal Court can address the legal issue of whether the 

presentation of its Notice inside Bellingham constituted a legal justification within 

the meaning of that term in Washington state law- yet the court has already 

decided this issue while professing in footnote 4 that the question is reserved to 

the tribal court based upon comity. 

A Washington court can decide the issue of whether service of the notice 

of seizure inside Washington was a lawful justification under Washington State 

law. The correct ruling is that service of the Notice of Seizure by Gates in 

Bellingham was a nullity and thus could not qualify as legal justification to 

excuse conversion. The Washington court would be free to decide the issue of 

whether service of the Lummi Tribal Notice was lawful inside Washington and 

decide that it was not. The Washington court is free to adopt the reasoning of 

Miner 's Electric v. Creek 464 F. Supp.2d 1130 (N.D. Okla. 2006) and conclude 

that the Lummi Nation had no authority to seize and forfeit the cars of nonnative 

Americans under federal law, for the express purpose to resolve Horton' s defense 

of conversion. Under Washington law, specifically State v. Eriksen 172 Wn2d 

506 (201 1) and Settler v. Lamcer, 5Q7_ F)g 23 1 (9tl} _~irJ.97~) cited herein , 
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Indian tribes have the legal basis to seize only tribal members on reservation and 

outside reservation at the accustomed fish ing and hunting grounds. 

The Washington State court should be free to decide the issue of whether 

service ofthe Lummi Tribal Notice was lawful inside Washington under Aungst 

v. Robert's Construction, 95 Wn2d 439 (1981) a case where suit was brought 

against many parties and the Superior Court dismissed upon the assertion that the 

Indian Tribe was an indispensable party. The Aungst court reversed and wrote: 

Regardless of their status as contracting patties, we hold that 
neither the Tribe nor the camping club must be joined as parties 
under appellants' allegations. It would seem a judgment rendered 
against Robetts, if such is fow1d to be appropriate, would be 
adequate even if limited to those remedies available through the 
statutes alleged to have been violated. Rescission, in this instance, 
is not available to appellants because of the prejudice to 
nonjoinable parties, the Tribe, and the camping club. Thus, if the 
facts so warrant, it is possible in this case for the court to shape a 
judgment. which would minimize any prejudice flowing to the 
Tribe or camping club from this litigation. 
After considering all the factors included in CR 19(b), we hold 

there is no reason in equity and good conscience to dismiss 
appellants' complaint. It follows that the Tribe and the camping 
club are not indispensable parties to this action. 

4 . The impact ofthe Pearson case. if any, on the resolution of the 
instant case. 

a. Should the court decide to follow the argument of the Department of 
Licensing and remand Jordynn Scott's case to the Indian courts for 
resolution first, the Pearson case shows what will happen. 
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The Pearson case is even more poignant in its application to resolution of 

Jordynn Scott's case. Pearson sued Andrew Thorne, a Swinomish Police officer 

and alleged that he deprived her of her property rights and her constitutional 

rights in vio lation of 42 USC 1983. This case is important because it makes real, 

instead of hypothetical, what happens to litigants who try to redress an w1lawful 

forfe iture of a non Indian owned vehicle and sue a Swinomish Police officers 

officer in his individual capacity and in his capacity as a Washington State law 

enforcement officer under RCW 1 0.92. 

Pearson's suit against Thorne under RCW 10.92 and 42 USC 1983 sets 

forth the blueprint of what would happen if this court sends Jordynn Scott's case 

back to stat1 in Indian court on through the federal courts. All of Pearson's claims 

were dismissed by Judge Coughenour based upon the asse1t ion of Indiat1 

. 3 
sovereignty. 

b. Analysis of Pearson Opinion 

1. Rejection of Request for an Injunction against the Depattment 

3 At the conc lusion for the Pearson opinion, Judge Coughenour berates counsel for "confusingly 
c iting a Washington insurance statute. This was far from sufficient to survive summary judgment." 
S lip Opinion page 8, lines 18- 19. T he statute cited was RCW I 0.92.020 and the specific provis ion 
was the following: (ii) Each policy of insurance issued under th is chapter must include a provision 
that the insurance sha ll be avai lable to satisfy settlements or judgments arising from the tortious 
conduct of tribal police officers when acting in the capacity of a general authority Washington 
peace officer, and that to the extent of policy coverage neither the sovereign tribal nation nor the 
insurance carrier w ill ra ise a defense of sovereign immunity to preclude an act ion for damages 
unde r state or federal law, the determination of fault in a c ivi l action, or the payment of a 
settlement or judgment aris ing from the tortious conduct. Wilson's counsel c ited RCW I 0.92.020 
{2) (ii) as authori ty to bar the Sw inomish Nation from asserting Indian sovere ignty as a defense to 
Pearson claim against Thorne as a state law enforcement officer. 
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The first portion of the opinion rejects Pearson's claim for an 

injunction. The opinion says the issue is moot because as a result of 

challenges brought by Pearson and others, the Department of Licensing 

has stepped up and announced it will no longer honor tribal orders of 

forfeiture of cars owned by non Native Americans.4 

2. Grant oflmmunity to Department ofLicensing 

After denying Pearson 's request for an injunction, Judge 

Coughenour then held that the state was immtme and that suit had to be 

dismissed for that reason page 6, lines 1-8. Pearson based her claim for an 

injunction on her contention that she was deprived of her property by the 

Depa1iment's established practice of honoring tribal judgments of 

forfeiture as a basis to transfer ownership on the Depmiment Certificate of 

Ownership. She a lleged that the transfer was done in violation of her due 

4 
It is und is puted that the actions of plainti ffs such as Candee Washington. Jordynn Scott, 

Susan Pearson and Curtis Wilson in suing the Department of Licensing and seeking an 
injunction prohibiting it from transferring title to motor vehic le of nonnative American 
persons based upon presemation of a tribal order of forfeiture challenged the Department. 
These cases brought to the attention the Department that it was not honoring CR 82.5 and its 
own protocols, which are consistent with CR 82.5, and that Indian tribes were presen ting 
tribal orders of forte itu re to agents of the department who trans[e rred title at the behest o f the 
Swinomish Pol ice Department. T hese lawsuits, al l of which denied plainti ffs' request against 
the Department for an inj unction and attorney fees. in fact. accompl ished the desired result. 
the Department promised it would never change a title based upon a tribal order of lorfe iture 
again. In all such cases. plaintiffs· claims [or an injunction or declaration were proper under 
Washington State Commc'n Access PrQjcct v. Regal Cinem~. Inc .. 173 Wash. App. 174. 204. 
293 P.3d 413, 429 (20 13) 
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d 5th d 14th d . h . nfi . ' process an an amen ment ng t agamst co 1scat10n ot property 

without payment of just compensation. Pearson asked only for an 

injunction against the Department and a declaration that the practice of 

honoring tribal judgments to change title of nonNative American o·wners 

was tmlawful and in violation of non Native American O'vvners' property 

and due process rights. Judge Coughenour did not address the application 

Ex Parte Y otmg, 209 U. S. 123 (1908), which empowers litigants to 

obtain injunctive relief to prevent violation of constitutional rights in the 

face of the assertion of state immunity. 

3. Dismissal of Damage action against Sergeant Andrew Thorne 
based upon various sovereignty defenses 

Judge Coughenour's opinion at page 6, lines 15-18 sets forth the 

three pronged reasoning of the court dismissing Pearson' s action for 

money damages action against Sergeant Thome: (1) Pearson' s claim is 

actually an official capacity suit that is foreclosed by sovereign immunity, 

(2) Sgt. Thome was acting under color of tribal law, not state law and (3) 

Pearson fai led to exhaust her tribal remedies. Judge Coughenour accepted 

all of the arguments presented by Thorne's attorney. A copy of Thome' s 

Motion for Summary Judgment is attached as Appendix 5. 
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Judge Coughenour dismissed Pearson's clai1ns based upon 

sovereignty of the Swinomish Nation holding that tk! sovereignty is the 

real party in interest, citing Cook v. A vi Casino 54 ;; F.3d 718,727 (91h 

Cir. 2008). But Pearson sued Thome in his indivi :lual capacity to insulate 

the lawsuit in federal or state court from removal ~o Swinomish Tribal 

Court on the basis oflndian sovereignty justifYi~- .g dismissal under CR 19 

as an indispensable party or on comity. This is 'he precise line of remedy 

endorsed by the lOth circuit in Miner Electric, fnc. v. Muscogee (Creek) 

Nation 464 F. Supp.2d 1130, N.D. Okla. (2006). Although the District 

Court opinion was vacated at 505 F3d 1007 ( 2007), the 1oth circuit 

suggested a remedy might be available if the triba! officers were sued in 

their individual capacities. After these remarks, then came the holdings in 

Pistol v. Garcia 91 F.3d 1104 (9th Cir. June 30, 2015) and Maxwell v. 

County of San Diego, 697 F3d 941 (9th Cir. 2012). Cook v. A vi Casino, 

relied on by Judge Coughenour, predates Pistol v. Garcia and Maxwell v. 

County of San Diego. 

The point is that Judge Coughenour held without explanation that 

the suit against Thorne was a suit against the Swinomish Nation when in 

fact Sergeant Thorne was sued individually, which does not impinge on 

Indian sovereignty. Pearson contends her allegations that Thome acted 

illegally under color of state law under RCW 10.92 implicates only the 
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liability ofthe Hudson and Livingston Insurance Companies. These 

companies contracted with the Swinomish Nation and the State of 

Washington, to provide insurance coverage for lawsuits against 

Swinomish Police Officers, claiming that the police officers acted 

illegally while acting as Washington state law enforcement officer under 

RCW 10.92. 

The Swinornish Nation did not so tender Pearson's lawsuit but 

rather chose to have Thomas Nedderman, employed by Tribal Insurance, 

defend the suit and prevail by assertion of the Swinornish Tribes sovereign 

immunity. Had the Swinomish Nation done what RCW 10.92 had 

intended, Pearson' s claim would have been tendered to the Hudson and 

Livingston Insurance Companies. Those insurance policies are restricted 

by the language contained in RCW 10.92.020 (2) (a) (ii) which restricts 

the attorney from asserting Indian immunity up the limits of the policies. 

Mr. Nedderman and his insurance company were not so constrained.5 

5 The lOth circuit, before dismissing Miner's c laim on Indian sovereignty, stated the following : 

The Miner parties argue that the d istTict court properly rel ied on Tenneco. n? _L~<lJ.7~: in denying 
the Nation's motion to dismiss. The non-Ind ian plaintiff in Tenneco filed an action in district court 
against an Ind ian tribe and tribal ofticers, seeking declaratory and inj unctive rel ief with respect to 
certain tr ibal ordinances it conte nded were unconst itutionaL preempted by fede ral regu lat ion, or 
exceeded the scope of Ind ian sovere ignty over non-lndians.ld. at 574. We noted that Indian tribes' 
·'limited sovere ign imm unity from suit is well-established" and that the tr ibe in that case '·ha[d] not 
chosen to waive that immunity.'' fd. We then proceeded to cons ider whether the tribe's sovereign 
immuni ty extended to the tribu l-officer defendants, hold ing: 
When the complaint alleges that the named officer defendants have acted outside the amount of 
authority that the sovereign is capable of bestowing. an exception to the doctrine o f sovereign 
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The second basis for summru.y judgment dismissal of Pearson's 

claims against Thorne was that the facts presented established as a matter 

oflaw that Sergeant Thorne was acting in only a tribal capacity. Judge 

Coughenour's entire analysis is found at Slip Opinion page 7, lines 9-26. 

In shmt. the court notes the burden is on plaintiff to show Sgt. Thome 

acted under color of state law ru.1d states that actions taken under color of 

tribal law are beyond the reach of 1983. citing R. J. Williams Co. V. Fort 

Belknap Hous. Auth. 719 F2d 979, 982, (91
h Cir. 1983). The critical 

portion is Slip Opinion page 7, lines 17-26 which reads as follows: 

Pearson alleges that Sgt. Thorne "acted beyond any authority he 
has a Swinomish tribal officer police officer" ru.1d was "acting 

immunity is invoked. If the sovereign did not have the power to make a law, then the official by 
necessity acted outside the scope of his authority in enrorcing it, making him liable to suit. Any 
other rule would mean that a claim of sovereign immunity would protect a sovereign * 101 2 in the 
exercise of power it does not possess. 
ld (c itation omitted). Thus. we concluded that the tri bal officer defendants were not protected by 
the tribe's immunity and that the sui t could go forward against /hem. ld at 575. We noted that our 
holding was consistent with Sanfll Clara Pueblo, where the Supreme Court held that a tribal oflicer 
was not protected by the tribe's immunity from suit. See Temteco, 725 F.2<l at 574- 75 (citing Sl7111a 
Claru Pueblo. 436lJ.S. 49. 5~_98 S.Ct. 167..Q. 56 L.Ed.2d l06j. We also concluded that, in the suit 
against the tri bal officers, the extent of the tri be's sovereignty to enact the cha llenged ordinances 
mised a federal issue sufficient for federal-question jurisdiction in the district court. See id. at 575. 
Like U1is case, TeJ/neco involved two different aspects of an Indian tribe's "sovereignty .. : its 
immuni ty from suit and the extent of its power to enact and enforce laws affecting non-Indians. But 
it does not stand for the proposition. as the Miner pa1t ics suggest, that an Indian tribe cannot invoke 
its sovereign immunity from suit in an action that challenges the limits or the tribe's authori ty over 
non-Ind ians. On the contrary, we held in Te111/eco that the tribe was immune from suit. See id. at 
574. I !ere. because the Miner parties named only the Nation itself as a defendant. ·we do not reach 
the question whether any of the Nation's officials would be subject to suit in an action raising the 
same claims. 

Pistol v. Garcia 9 1 F.J d II 04 (9'h C ir. June 30, 20 15) and Maxwell v. County of San 
Diego, 697 FJd 94 1 (9th C ir. 20 12) cam e after Cook v. A vi Casino 548 F'.3d 718, 727 (9th Cir. 
200H) and specifica lly endorsed suit aga inst tribal employees in individual capaci ty as a means to 
avoid sovereignty immunity de fenses. 

17 



under color of state law and as a General Authority Washington 
officer. .. However she fail s to supp011 this assertion. F irst her 
argument that the tribal oflicers exceeded their authority is based 
upon the tribe's alleged lack of jurisdiction. which again 
demonstrates that sovereign immunity bars suit. Moreover the only 
evidence of Sgt. Thorne's involvement in this matter shows that he 
merely answered the phone call from Pearson and relayed 
information to her. Apart from the fact that this conduct was 
related to forfeiture -which again is challenged on grounds baned 
by sovereign immunity-Pearson has not shown that Sgt. Thorne 's 
actions exceeded his authority as a tribal officer. Slip Opinion page 
7, lines 17-26. 

What was acknowledged to be in the record was Sergeant Thorne 's 

declaration in which he recotmted the phone call he received from Pearson 

two days after her anest and the seizme of her vehicle. Pearson asked 

when she should pick up her vehicle. Sgt. Thorne explained that she 

couldn't reh·ieve her vehicle because the Swinomish Police Department 

was in the process of procuring a search warrant. See Thorne's Motion for 

Sunm1ary Judgment page 4, lines 16-18. Pearson then asked when the 

vehicle was to be returned to which Sgt. Thorne responded that the Tribe 

intended to initiate forfeiture proceedings because the vehicle was used to 

transport drugs on tribal land. Thorne explained the forfeiture procedure. 

How the court determined that Thorne was acting only as a tribal 

officer is not disclosed in the opinion. 

Whether to characterize Thorne' s actions as tribal or state law 

enforcement is for a state court to determine. First, the court must 

18 



adjudicate whether a tribal court has authority to seize and forfeit the car 

of a nonlndian for violation of Indian drug law on a reservation. If the 

court so finds that the tribal police officer who engaged in the forfeiture of 

the motor vehicle has no authority to do so under federal or state law, that 

officer, necessarily is acting under color of state law and because he is a 

acting in violation of his authority as a state po lice officer and by virtue of 

his pmiicipating in the illegal seizme and forfeiture, he is acting in 

violation of federal and state law, and liable. A state police officer is 

charged with upholding state and federal law, not violating it. The waiver 

provisions of RCW 10.92.020 (2) (a) (ii) specifically free the cou1i to 

make such a determination. 

This analysis is consistent with what Jordynn Scott would 

postulate is the appropriate way to advise tribal police officers such as the 

Swinomish Police officers to conduct themselves. The decision ofBressi 

v. Ford, 575 F.3d 891 (9111 Cir. 2009) concludes with tllis advice as to the 

authority of tribal police to interact with non Indians on Indian 

reservations. 

We conclude that a roadblock on a public right-of-way within 
tribal territory, established on tribal authority, is pem1issible only 
to the extent that the suspicionless stop of non-Indians is limited to 
the amount of time, and the nature of inquiry, that can establish 
whether or not they are Indians. When obvious violations, such as 
alcohol impairment, are found, detention on tribal authority for 
delivery to state officers is authorized. But inquiry going beyond 

19 



Indian or non-Indian status, or including searches for evidence of 
crime, are not authorized on purely tribal authority in the case of 
non-Indians 575 F.3d at 896, 897. 

Absent a grant of state authority, which Sergeant Thorne possessed 

by virtue of his certification as a Washington state police officer under 

RCW 10.92, he was unable to interact and take action against Ms. 

Pearson. Thorne was empowered by his tribal authority only to find out if 

Pearson was a tribal member, and when he found that she was not, his 

authority ended. 

On the record of the Pearson case, Thorne's actions in 

cooperating and facilitating the forfeiture of Pearson· s truck under tribal 

law is sutlicient to establish his liability under RCW I 0.92, for by his 

remarks on the telephone, he was able to deny Ms. Pearson access to her 

truck and hold it for future forfeiture. a: as concluded in the District 

Comt later vacated opinion of Miner's Electric, the tribe has no 

jurisdiction, then the conclusion is inexorable that Pearson's legal rights 

were violated by Thorne and others who participated in the illegal seizure 

and forfe iture of Pearson's vehicle. That the Swinomish Poli<..~e Otlicers 

were only acting pursuant to tribal law and were thus iiTilmme. is error. 

The error in the decision is that the Svvinomish Nation waived 

sovereignty up to the limits of the insurance that the Swinomish Nation 

was required to post as u condition for receiving and maintaining their 

20 



privilege to be Washington State law enforcement officers. On the 

contrary, rather than establishing summary judgment grounds to dismiss, 

the facts establish a summary judgment basis to conclude that Thorne 

acted in violation of federal and state law and is liable tmder RCW 

10.92.020 (2) (a) (ii) without any consideration as to the application of 

Indian sovereign immtmity. 

CONCLUSION 

The Department of Licensing argued that the principles of fai rness 

embodied in CR 19 require dismissal of Ms. Scott' s claims because 

litigation of those claims would be inequitable without joinder of the 

Swinomish Nation. 

The purpose of this reply brief is to refute that argument. The 

reality Jordy1m Scott wants the court to see in Judge Coughenour' s 

decisions, is the inequitable consequence of pretending that the Indian 

Nation is an indispensable pa1iy. The better course of action is to let the 

suit go forward. 

The purpose of RCW 10.92, agreed to by the Swinomish Nation 

where and when their officers were sworn in, as Washington State law 

enforcement officers, is to permit Swinomish Nation to exercise state 

authority under the accmmtabili ty standard set out in RCW 10.92. 020 (2) 

(a) (ii) . RCW 10.92 generously provided Indian tribes the option of 

21 



having tribal officers become Washington State law enforcement officers 

but insisted that when suits are brought alleging violation by their officers 

of their state granted authority, a clear remedy is provided. The clear 

pw-pose of the statute requires that any such lawsuits must be tendered to 

the RCW 10.92 insurance carriers. Those insurance caniers were 

constrained by statute from asserting the defense oflndian sovereignty . 

This was the essence of accOLmtability for tribal officers given the 

privilege and authority to enforce Washington State and federal law, the 

assurance that plaintiffs alleging violation of civil rights by Swinomish 

Police officer while acting in their capacity as Washington State Police 

officer shall have available to them an sufficient insmance policy to 

compensate them for the injuries, should they prevail in litigation. 

The fracture of the intent ofRCW 10.92 is demonstrated by the 

assertion by the Swinomish Nation Police Officer Thome that he was 

acting in official capacity as a tribal police officer thus mandating the 

lawsuit against him be dismissed. Through his insurance attorney, 

Thomas Nedderman, Thorne argued 1) Pearson ' s claim is actually an 

official capacity suit that is foreclosed by sovereign immunity, (2) Sgt. 

Thome was acting under color of tribal law, not state law and (3) Pearson 

fai led to exhaust her tribal remedies. Mr. Nedderman successfully raised 

and argued that Swinomish sovereignty mandated dismissal ofPearson's 

22 



claim against Thorne in his individual capacity and as a Washington State 

Law enforcement officer empowered by RCW 10.92 for actions taken in 

his capacity as a Washington state law enforcement officer and thereby 

seeking money damages. 

RCW 10.92 bars both the Swinomish Nation and its insurers, the 

Hudson and Livingston Insmance Companies, who are obliged by statute 

to defend these claims, identical to Pearson' s, without raising Indian 

sovereignty as a defense. 

How then was Sergeant Thome able to decimate Pearson's claim 

against Thorne w1der RCW 10.92? Focus on the reference in the Pearson 

Opinion at page 8. "confusingly citing a Washington insurance statute. '· 

This reference was cited to support the proposition that the federal court 

should honor the waiver of sovereign immunity the Swinomish agreed to 

abide in RCW 10.92.020 (2) (a) (ii) and not raise the defense of sovereign 

immunity to impede Pearson's tort case and thus to reject any motion to 

dismiss based upon Indian sovereignty; see Pearson Memorandum in 

Reply to Motion for Sunm1ary Judgment of Sergeant Thorne, page 2 one 

quruier down the page. A copy of the Memorandum is attached as 

Appendix 6. 

Jordynn Scott be lieves the explanation for the defense presented by 

Swinomish Police Officer Thorne in Pearson was because the Swinomish 
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Nation's attorneys decided not to tender tlv: defense of Pearson's suit to 

the Hudson and Livingston Insurance companies, who are constrained by 

waiver of inununity provision ofRCW 10.92.020 (2) (a) (ii).lnstead, the 

Swinomish Nation tendered the defense o!" the Pearson lawsuit to the ir 

regular insurance company, who is not constrained from raising the 

sovereign immtmity defense. 

Pearson' s dismissal was procured by an express breach of 

RCW10.92.020 (2) (a) (ii) by the Swinomish Nation. The conscious 

decision of the Swinomish Nation and its attorneys not to tender the 

defense of Pearson's RCW 10.92 claim to the Hudson and Livingston 

Insurance companies was a breach of the Swinomish's Nation's obligation 

to comply with RCW 1 0.92. This decision establishes bad faith and 

suppm1s rejection of indispensable party argument of the Department 

because it shows that there will be no recourse in Indian court and later in 

the federal courts. 

This court should act decisively to assert and protect Washington 

judicial sovereignty to adjudicate disputes within its jurisdiction where the 

tortious actions take place inside Washington. This case should be 

reversed and remanded with instructions that this case should proceed to 

trial against the Livingston and Hudson Insurance Companies. If said 

insurance companies attorneys cmmot obtain cooperation of the 
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Swinomish Nation, which is likely, and should said insurance companies 

move to abdicate their financial responsibilities under their insurance 

policy liability because lack of cooperation with the Swinomish Nation, 

then this cou1i order should direct the Superior Judge issuing such a order, 

to also enter an order that all state jurisdiction that Swinomish police 

officers have under RCW 10.92 be revoked. 

Attorney for Appellant Jordynn Scott 
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

Jordynn Scott, 

Appellant, 

V. 

Jolm or Jane Doe, Director of the 

) 

) 

) 

) 

Department of Licensing, a subdivision ) 

of the State of Washington, in his/her 

official capacity and the State of 

Washington and Peters Towing, a 

Washington Corporation and John 

and/or Jane Doe unidentified 

Swinomish Tribal Police Officers and 

General Authority Police Officers 

) 

) 

) 

) 

) 

) 

) 

pursuant to RCW 10.92 in their official ) 

capacity and tribal police officers involved) 

in the seizure and forfe iture of automobiles) 

owned by Non Native American as ) 

individuals, ) 

) 

Respondents. ) 

No. 92458-9 

APPENDICIES TO REPLY 
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Appendix 1 Copy of decision of Judge John Coughenour in of the United States 
District Comt for the Western District of Washington in Wilson v Jolm or Jane 
Doe. Director of Department of Licensing and Horton's Towing, and the United 
States of America, Case No. C 15-629JCC 

Appendix 2 Copy of decision of Judge John Coughenour in Pearson v. Director 
Department of Licensing and numerous Swinomish Police officers in their 
individual capacities and as General Authority Police Officers pursuant to RCW 
10.92 including Sergeant Andrew Thorne, No. CIS-073 1-JCC. 



Appendix 3 Copy of Lummi Nation Notice of Seizure and Intent to Institute 
Forfeiture 

Appendix 4 Copy ofHorton's Motion for Summary Judgment in Wilson v John 
or Jane Doe. Director of Department of Licensing and Horton' s Towing, and the 
United States of America, Case No. C15-629JCC 

Appendix 5 Copy of Defendant Thome's Motion for Summary Judgment in in 
Pearson v. Director Department of Licensing and numerous Swinomish Police 
officers in their individual capacities and as General Authority Police Officers 
pursuant to RCW 10.92 including Sergeant Andrew Thorne, No. ClS-0731-JCC 

Appendix 6 Copy of Defendant Pearson Memorandum in Reply to(sic) Motion 
to Summary Judgment of Sergeant Thorne 
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Case 2:15-cv-00629-JCC Document 67 Filed 03/29/16 Page 1 of 11 

Tim HONORABLE JOHN C. COUGHENOUR 
UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 
ATSEAITLE 

CURTISS Wll..SON, CASE NO. CIS-629 JCC 

Plaintiff, 

v. 
JOHN OR JANE DOE, Director of the 
Departm,ent of Licensing, et al., 

Defendants. 

ORDER GRANI'ING 
DEFENDANTS' MOTIONS FOR 
SUMMARY JUDGMENT AND 
DENYING PLAtNTIFF'S MOTION 
FOR SUMMARY JUDGMENT 

This matter comes before the Court on Defendant Horton's Towing Motion for Summary 
10 

Judgment (Dkt. No. 57), Plaintiff's Opposition (Dkt. No. 61), and Defendant's Reply (Dkt. No. 
11 

62)~ as well as Plaintiff's Motion for Summary Judgment (Dkt. No. 60)~ Horton's Response (Dkt. 
12 No. 64), the United States' Response and Cross-Motion for Summary Judgment and/or to 
13 Dismiss (Dkt. No. 65), and Plaintiffs Reply (Dkt. No. 66). Having thoroughly considered the 
14 

parties' briefing and the relevant record, the Court finds oral argument unnecessary and hereby 
15 

GRANTS Defendant Horton's motion, DENIES Plaintiff's motioJ;J., and. GRANTS the United 
16 States~ Motion for the reasons explained herein. 
17 I. BACKGROUND 
18 On October 22, 2014, Plaintiff Curtiss Wilson was stopped by a Lummi Tribe police 
19 officer while driving on the Lummi Reservation1 after drin1cing at the Lummi Casino. (Dkt. No. 
20 

4..1 at 2.) Lummi Tribal Police Officer Grant Austick stoppe4 Plaintiff, searched his 1999 Dodge 
21 

Ram Pickup, and developed probable cause that Plaintiff was committing a DUI. (Dkt. No. 4-1 at 
22 

2.) Officer Austiek then called the Washington State Patrol and Plaintiff was arrested. (ld. at 3.) 
23 

24 

25 
1 The Lummi Trl~ of the Lummi Reservation is a federally recognized tribe. Indian Entities Recognized 

26 and Eligible To Receive Services From tlte United States Bureau of Indian Affairs, 81 Fed. Reg. 5021 
(Jan. 29, 2016). 
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1 Plsintiff's truck was towed by Defendant Horton's Towing and impoUnded at the direction of the 

2 Washington State Trooper. (!d.) 

3 The following day, Lummi Tribal Police Officer Brandon Gates presented a ''Notice of 

4 Seizure and Intent to Institute Forfeitu1-e" ("Notice of Seizure'') from the Lummi Tribal Court of 

5 the Lummi Tn"be to Horton's Towing. {Dkt. No. 4-1 at 3-4, 9.) The seizure and intent to institute 

6 forfeiture of Plaintiff's vehicle was based on violations of the Lummi Nation Code of Laws 

7 ("LNCL'') 5.09A.llO(d)(2) (National Indian Law Libra..')' 2016) (Possession ofMarijuana over 1 

8 ounce), and authorized by LNCL 5.09B.040(S)(A) (National Indian Law Library 2016) (Civil 

9 forfeiture section addressing Property Subject to Forfeiture, sp~ifically motor vehicles used, or 

10 intended for use, to facilitate the possession of illegal substances.) (Pkt. No. 4-1 at 9.) Horton's 

11 Towing released the truck to the Ll,llllllli Tribe. (!d. at 3-4). 

12 Plaintiff brought suit in Whatcom County Superior Court and the case was removed. 

13 (Dkt. No. 1.) Plaintiff originally brought claims for outrage, conversion, and relief under 42 

14 U.S.C. §§ 1983 and 1988. (Dkt, No. 4-1 at 7--8.) All of Plaintiff's claims, save conversion, have 

15 been previously dismissed either voluntarily or by Court order. (See Dkt. Nos. 25, 35, and 53.) 

16 Plaintifi's conversion claiw. against both Horton's and the Vnitad States is based on Horton's 

17 release of the vehicle to the Lummi Tn'be pursuant to the order served by Gates.Z (Dkt. No, 4-1 at 

18 6.) 

19 Defendant Horton's moves for summary judgment, claiming t:he release of the vehicle 

20 was pursuant to the Notice of Seizure, and therefore with lawful justification. (Dkt. No. 57.) 

21 Plaintiff argues in response that the Notice of Seizure is invalid or not enforceable off the 

22 reservation. (Dkt. No. 6li The United States moves for summary judgment based on, inter alia, 

23 

24 
2 The United States has been substituted as a party for Defendant Brandon Oates. (Dkt. No. 53.) 

25 3 Plaintiff proffers a header apparently regarding negligent bailment in Dkt. No. 61 at 6. See Jama v. 

26 
United States, No. C09.025Q·JCC, ZOlO WL 1980260, at •15 (W.D. Wash. May 17, 2010) a.ffd in part 
$ub nom. Jama v. City of Seattle, 446 F. App'x 865 (9th Cir. 2011) (explaining the differences between 
ORDER GR.A.~G DBFENDAN'l'S' MOTIONS 
FOR SUMMARY 1UOOMENT AND DENYING 
PLAINTIFF'S MOTION FOR SUMMARY 
JVDGMENT 
PAGE - 2 
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1 Plaintifrs failure to exhaust his administrative remedies. (Dkt. No. 65.) In response, Plaintiff 

2 regurgitates failed arguments from previous briefing, relying on an overturned, out..of-Circuit 

3 case and ''maintaining'' a line of reasoning with respect to Brandon Gates and the scope of 

4 emplo)111ent that this Court has already ruled against. (Dkt. No. 66.) 

S ll. DISCUSSION 

6 A. Standard of Review 

7 A court may enter summary judgtnel)t "if the movant shows that there· is no genuine 

8 diipute as to any UlAterial fact and the movant is entitled to judgp:sent as a maucr of law . ., Fed. R. 

9 Civ. P. 56( a). In making such a deto~tion, the Court must view the facts and justifiable 

10 inferences to be drawn therefrom in ~e light most favorable to the nonmoving party. Anderson v. 

ll Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). Once a motion for swwnary judgment is properly 

12 made and supported, the opposing party ''must come forward with 'specific facfts showing that 

13 ~ere is a gcmuine issue for trial."' Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 

14 574. 587 (1986) (quoting Fed. R. Civ. P. S6(e)). Material facts are those that may affect the 

15 outcome of the case, and a dispute about a material fact is genuine if there is sufficient evidence 

16 fcir ~ reaaonabll!' j'QI'Y to retum a vmiict for the non~moving party. Anderson, 477 U.S, at 248-49. 

17 Ultimately, summary judgment i ' appropriate against a party who ''fails to l.ll8ke a sho~g 

18 sufficient to establish the existence of an element essential to that party's case, and on which that 

19 party wilt bear the burden of proof at trial.'' Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). 

20 Conversion, the sole remaining claim in this caae, is (1) the act of willfully interfering 

21 with any chattel, (2) without lawful justification, (3) whereby any person entitled thereto is 

22 deprived of the possession ofit. Judkins v. Sadler-MacNeil, 376 P.2d 837 (Wash. 1962), 

23 Davenport v. ~. Educ. N!$n., 197 P.3d 686 (Wash. Ct. App. 2008). 

24 

25 

26 
conversion and negligent bailment in under Waahington State law). The court will not consider new 
claims on 8UDlDl8lY j'll(ipent. (Dkt. No. 49 at 2.) 
ORDER GRANTING DBFBNDANTS' MOTIONS 
FOR SUMMARY JUDGMENT AND D~G 
PLAlNTIFP'S MOTION PO.R SUMMARY 
JUDGMENT 
PAGE-3 



1 

2 

Case 2:15 .. cv-OQ629·JCC Document 67 Filed 03129/16 Page 4 of 11 

B. Horton'sTa.ving Motioo for SJmmary Judgment 

The parties are in agreement as to the facts reviewed above. Plaintiff asserts that "the 

legal qu,estion presented is whether a tnoal court has jurisdiction over a non-tribal member to 
3 

forfeit his automobile if the tribal prosecutorial a1.1thorities can establish probable cause to 
4 

believe that he has used his automobile to transport illegal drugs inside ~Indian reservation." 
s 

(Dk:t. No. 61 at 2-3.}4 This qq.estion of law requires a determination of the Lummi Tribe's 
6 

jurisdiction. However, :rtaintiffhas not exhausted his tribal remedies with regard to this exercise 
7 

of jurisdiction. (See Dkt. No. 4-1.) 
8 

9 

10 

1. Plaintiff was Required to Exhaust Remediea In Tribal Court 

A federal court has subject-matter jurisdiction to determine whether a tribal court has 

11 exceeded the lawful limits of its jurisdiction. Strate v. A-1 Contractors, S20 U.S. 438, 451 

12 (1997). However, e?Waustion of the issue is required in the tribal court prior to pursuing a 

13 remedy for judicial over~rea®ing in federal court under comity principles. Wellman v. Chevron 

14 U.S.A., Inc., 815 F .2d 577, 578 (9th Cir. 1987), The Supreme Court held in National Farmers 

1 5 Union Insurance Companies v. Crow Tribe of Indians that a challenge to the ¢xerc:ise of civil 

16 
jurisdiction by a tribe "should be conducted in the first instance in the Tribal Court itself." 471 

17 
U.S. 845, 856 (1985). In so determ.ining, the Supreme Court er.nphasi,zed the understanding that. 

18 "Congress is committed to a policy of supporting tribal self·gov~nunent and self-determination.'' 

19 ld. The National Farmers Union e:xhausti~n requirement holds true whether the court's 

20 jurisdiction is based on diversity or a federal question. Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 

21 9, 16 (1987). 

22 

23 4 Plaintiff asserts additional legal questio~~S, mcb,tding 11ut "the question presented is whether the service 
of Lummi Notice of Seizure upon Horton's wu a lawt\lljustifieltiou for its action in releasing 

24 [P]laimiff's tnu:k to the L~ Police Ot&er:' (Dkt. No. 61 at 2) buecl Oil the alleged lack of "lop! 
basis for civil jurisdiction offorfoituns." (Id.), and that "A seoondary question oould be whether tbe 1999 

25 lWn Pickup wu lawfully seized by the Lummi Nation Officer Brandon Gates by his service ofth.e 

26 
Lv,mmi Nation fOl'feiture p!OCCIII upo1l Horton' a outlide the territorial limits of the L~ Natio~'' (ld. at 
3). These ~tions need not be reached~ dismissal is warranted hued on principals of comity. 
ORDER GRANTING DEFENDANTS' MQ'I10NS 
FOR SUMMARY JUDGMENT AND DENYING 
~LAINTIFF'S MonON FOR SUMMARY 
.TUDOMENT 
PAOE-4 
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1 The Ninth Circuit has reiterated this stringont exhaustion requirement. Marceau v. 

2 Blaclifeet How. Auth., 540 F.3d 916,920 (9th Cir. 2008). "Principles of~mity require federal 

3 courts to dismiss or to abstain from deciding claims over which trib$1 court jurisdiction is 

4 'colorabk,' provided that there is no evidence of bad faith or harassment" (/d.) (emphasis 

5 added.) This requirement iJ not discretionary, but "mandatory.n Jd. The Ninth Circuit in Stock W. 

6 Corp. v. Taylor held that •'the orderly administration of justice in the federal court will be served 

1 by allowing a full record to be developed in the Tribal Court before either the merits or any 

8 question conoe;ming appropriate relief is addressed." 964 F.2d 912, 919 (9th Cir. 1992). 

9 Here, there is no indication ofba.d faith or harassment, and nothing pled that would 

10 support a departure from Ninth Circuit and Supreme Court precedent. The Lummi Nation has a 

11 "'colorable'' claim of jurisdiction as it is undisputed that the ~tions fanning the basis of 

12 Plaintiff's cue "o~ or were commenced on tribal territory." Stock W. Corp., 964 F.2d at 

13 919 (internal quotations omitted). In sum~ the Court may not hear Plaintiffs case as it requires 

14 the Court to oballcngc the Lummj, Nation's jurisdiction without providins the tribe the 

15 opportunity to first examine the cue. Accordingly, as there remains no genuine dispute of 

16 material fact and Horton's towing is entitled to judgm.ent as a matter oflaw, summary judgment 

17 for Horton • s is warranted. 

18 

19 

20 

l. Further Support for Summary Judgm~nt 

a. Plaintiff's Cit~ Authority islrrawant 

Plaintiff relies on Oliphant v. Suquamish Indian Tn'be, 435 U.S. 191 (1978) as $\lthQrity 
21 for the premise that forfeiture of his truck was impermissible. (Dkt. No. 61 at 3.) However, 
22 

Oliphant does not apply to civil matters, and the forfeiture, though instigated by Plaintifrs 
23 

criminal activity, was civil in nature. National Farmers Union, 471 U.S. 845, 855-57 (1985). 
24 It is undisputed that Plaintiff violated tribal law by possessing approximately three 
25 

pounds ofm.arijuana. on tribal land, using his vehicle to transport the marijuana. (S~e Dkt. No. 4.. 
26 

ORDER GRANTING DEFENDANTS' MOTIONS 
FOR SUMMARY 1UDGMENT AND DENYING 
PLAINTIPP'S MOTION POR SUMMARY 
IUDGMENI' 
PAGE-S 
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1 1 at 9.) The forfeiture of a vehicle used for illegal purposc:s is a civil matter under Lummi law. 

2 See LNCL S.09B.040(S)(A) (Nationallndian Law Library 2016) (Civil forfeiture section 

3 ~ "Property Subjoot to Forfeiture,'' specifically motor vehicles used, or intended for 

4 \l!iC, to facilitate the possession of illegalsubstanc~.). The ~tute also makes clear that 

S "Criminal proaecutiop. under Chapter S.09A oftbis Title is neither precluded by, nor required for, 

6 civil forfeiture under Chapter 5.09B of this Title." LNCL S.09B (N~;itional Indian Law Library 

7 2016).5 Accordingly, Oliphant is of no use to Plain1:iirs position. 

8 Moreover, Plaintiff doubles.-down on his use of outtof-circuit authority already rejected 

9 by this court (see Dkt. No. S3 at H), bewilderin,gly ~knowledging that the opinion has been 

10 vacated and going on to state: "Plaintiff embraces and adopt& it reasoning." (Dkt. No. 66 at 2) 

11 (citing Miner Electric, Inc. v. Muscogee (Creek) Nation, 464 F. Supp. 2d 1130 (N.D. Okla. 

12 2006), vacated, SOS F.3d 1007 (lOth Cir. 2007)). 

13 

14 

IS 

b. Plaiutift'Does Not Qualify for an Exceptian to the Exhaustion 
Requlremeat 

While the exhaustion of tribal ~edies requirem.ent has several exceptions, Plaintiff has 

16 not validly asserted any of them. Exhaustion is not required where: (1) an assertion oftrib~ 

17 jurisdiction is "motiv~ted by a desire to harass or is conducted in b$d faith," (2) the action 

18 patently violates express jurisdictional prohibitioDS, (3) exhaustion would be futile because of a 

19 lack of adequate opportunity to challenge the court's jumdiction; or ( 4) it is plain that no federal 

20 grant provides for tribal governance of nonmembers' oonduct on land as establiahed by the 

21 Supreme Court in Montana v. United Statl.s, 450 U.S. 544 (1981). Iowa Mut. Ins. Co., 480 U.S. 

22 at 19 n.12; 

23 

24 5 Under Washington State law, forfeit\Jre of a vellicle used to trllUport illegal substances is also a civil 
..,
5 

matter, contrary to Plaint:ift"s outdated azul inapplicable citad.cm to Deet•r v. Smith, 721 :P.2d Sl9 (WB$h. 
~ 1986). If the law wore pcnuuive il\ any way, Pl&iDtitra c~on of the aaturo afforfoiture ~ thiJ 

26 
case as "quui~udicial" on cm.o page aQd "civil in nature" on the followiD& pap, without explm•tiOD for 
the contradiction, would likely defoat such persuasion. (Dkt. No. 61 a~ 4-S.) 
ORPER GRANTING DEFENDANTS' MOTIONS 
FOR. SUMMARY JUDGMENT ANI> DENYING 
PLAINTIF'P'S MOTION FOR. SUMMARY 
JUDGMENT 
PAGE-6 



Case 2:15-cv-Q0629-JCC Document 67 Filed 03129/16 Page 7 of 11 

1 GrandCal¥rl9tywalkOe~., LLCv. 'Si Nyu Walnc., 115 F.3d 1196,1205 (9thCi.r. 2013). 

2 Plaintiff attempts to argue that an exception to the exhaustion requirement applies under 

3 Montana v. United States. (Db. No. 61 at S) (citing 450 U.S. S44 (1981)). Montana set out the 

4 general rule that, absent conpssional direcftion to the contrary, Native tribes lack civil authority 

5 over the conduct ofnonm~bers on non· Tribal land within a reservation. 450 U.S. 544 (1981). 

6 In Strate v. A-1 Contractors~ the Supreme Court clarified tbe relationship between the Montan~ 

7 ca.sc and the exhaustion requirement of National Farmers UnioYI and Iowa Mutual. 520 U.S. 438 

8 (1997). ''Reco~g tbat our precedent has been variously interpreted. we reiterate that 

9 National Farmers ~d Iowa Mutual enunciate only an exhaustion rcqui.nmlent . .. These 

10 decisions do not expand or stand apart from Montana's instructiou on the inherent sovereign 

11 powers of an Indian tribe." Id. at 453. Strate went on to examine wlwther an action wing out of 

12 a traffic accident on a stat~ highway that ran through tribal land was subject to tribal jurisdiction, 

13 finding that it was not. Id. at 455-56. 

}4 To fall witbin the exhaustion exception of Mon,tana, it ml,lSt be "plain that no federal 

1 S ~t provides fQr tribal governance of nonmembers' conduct onlfW.d covered by Montana's 

16 main rule," and "equally evident that triba.l courts lack acljudicatory authority over disputes 

17 arisiD,g from such conduct." Strate, 520 U.S. at 459 n.l4 (1997). However, when "Montana's 

18 tnain rule ia tmlikely to apply to the faQta of this case," the Strate exception does not apply 

19 because "[T]be tribal court does not pla4lly lack jurisdiction." Grand Canyon Skywalk Dev, 

20 LLC, 115 F.3d at 1204. 

21 This case is factually distinct from .Montana fJild Str4te such that the exhaustion 

22 requirement must be enforced. The Lununi Tribe's jurisdiction is based on events that oCCUlTed 

23 on federal trust land and a state highway. The Ninth Circuit recently held that a state highway is 

24 still within Indian country. Bressi v. Ford, S1S F.3d 891, 896 (9th Cil'. 2009) ("the state highway 

25 ~ still within the reservation and is part of Indian country ... The tribe therefore bas t\illlaw 

26 enforcem.ellt authority over ita nlC!Dbers and D.ODJ:D.ember IDdians em that highway"). Indian 
OllDER GRANTING DE~NDANTS' MOTIONS 
FOR SUMMARY JUPGMENT AND DENYING 
PLAINTIFF'S MOTION FOR. SUMMA.RY 
JUDGMENT 
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1 c:ountry means "all land within the limits of any Indian mervation under the jurisdiction of the 

2 United States Government . . . including rights-of-way nmnini through the reservation. 18 

3 U.S.C. § 1151. Under Ninth Cilwit precedent, Plaintiff's violations of tribal law occurred within 

4 Indian country, and the exception to tho exhaustion requirement established by the main rule in 

S Montana does not apply. Grand canyon &yNalk Oat., LLC v. 'Sa' Nyu Wa Inc., 715 F.3d 1196, 

6 1205 (9th Cir. 2013). Accordingly, the exhaustion rule eswblished in Farmers Union and Iowa 

7 Mutual applies, md Plaintiff is not excused from this requirement. 

8 

9 

10 

e. AdjuditatinK Lummi Tribal Court Jurisdiction Without the Nation as s 
Party May Vlolate Fed. R. Civ. Pro. 19 

By seeking relief from a tribal forfeiture order on the basi$ that the Lummi Tribal Court 

11 lacked jurisdiction, in the context of a conversion claim against an unrelated third party, Plaintiff 

12 seeks a determination of a sovcreian nation's jurisdJ.ction without joining the Nation as a party. 

13 This raises questions ofwhethefthe case is permissible~ Fed. R.ul. Civ. Pro. 19. See, e.g., 

14 Kucoli v. Babbitt, 101 F .3d 1304, 1311 (9th Cir. 1996)(In reviewing a district court decision to 

15 dismiss a case where tribal interests were at stake. but the tribe was not joined, "The district 

16 court determined that, although the factors were not clearly in favor of dis.urissal, the concern for 

17 the protection of tribal sovereignty W8r1Wlted dismissal. '1; Shermoen v. United States. 982 F .2d 

18 1312, 1317 (9th Cir. 1992) ("[T]he absent tribes have an interest in preservms their own 

19 sovereign immUQityt with its concomitant ~'right not to h$vc [thoir] lepl dutic$ judicially 

20 detcnnined without consent." Enterprl.se Mgt. Consultants v. US. ex rel. Hodel, 883 F.2d 890, 

21 894 (lOth Cir. 1989). 

22 

23 

24 

25 

26 

d. Plaintiff's Argument That the Order Would Not Have Been Enforceable 
Even if Valid Faile 

Finally, Plaintiff appears to argue that even if the Lummi order were valid, it should not 

have been enfotceablc off the reservation without a Superior Court determinatioJ;l. citing "CR 

82.5'' (apparentlyW~h. CR. 82.S(c)). Wqh. CR 82.5(c) reads: 

ORDBR GRANTING DEFENDANTS' )40TIONS 
FOR S'UMMAltY JUDGMENT ANO OE'NYING 
PLAINTIFP•s MOTION POR S"UMMA.RY 
JUDGMENT 
PAGE· 8 
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"Tho superior courts of the State ofWaihington ahall ~pize~ 
implement and enforce the orders, judpncnts • dcotees of Indi~tn tribal 
courts in matters in which either the exclusive or concurre:tlt jurisdiction 
has been granted or resorved to an Indian tncal court of a federally 
recognized tribe under the Laws of the United States .... " 

Plaintiff's citatioo ~ clear tbat Superior Courts must carry out Tribal orders, but 

s offers :no authority to $Uppolt the idea that a private entity may not voluntarily comply with a 

6 Tribal order off of Indian Country. In brief, the rule cited by Plaintiff only further weakens his 

7 case. 

8 For all of the foregoina reasons, Defendant Horton's Motion for Snmmazy Judgment 

9 (Dkt. No. 57) is GRANTED. 

10 c. Gcv«niT18"'t'sMotlon for SJmmary Judgm&nt 

11 The United States similarly movos f"Or summary ju.cigment based on, inter alia, Plaintiff's 

12 failure to exhaust his adn:Jiniatrative remedies with the Bureau ofi:nclian Affa.in (~IA"). (Dkt. 

13 No. 65.) Plf.lintiffmay only assert his conversion cla.im again~t the United S~tes under the 

14 Federal Tort Claima Act (''FI'CA"), which requires an exhaustion of administrative remedies 

15 prior to filing suit. 28 U.S.C. § 261S. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

In relevant part, the FrCA provides: 

"An action shall not be instituted upon a claim against the Vnited States 
for .. . injury or loss of property . , . unless the claimant shall have first 
presented the claim to tho appropriate federal agoncy and his Qlaim shall 
have been finally denied by the aaency in writing and sent by certified or 
registered mail." 

The Court has already ordered that, for the purposes of this cue, Officer Brandon Oates 

is deemed to ~ve been an employee of the BIA in carrying out his law enfOtCement duties t'or 

the Lummi Nation. (Dkt. No. S3.) Accordingly, Plaintiff was r«tuircd to present his claim to the 

BIA prior to bringing a claim for conversion under the FTCA. 

It is undisputed that Plaintiff bas not presented his claims to the BIA. (Dkt. No. 27 at 2.) 

The law in this area is clear: the Court dQes not have jurisdiction to hear :Plaintiff's CBBe against 

ORDER GRANTING DEFENDANTS' MOTIONS 
FOR. SUMMARY lUDGMENT AND DBNYlNO 
PI..AINTIFF'S MOTION FOR SUMMARY 
JUDGMENT 
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1 ~ Unite4 States. McNeil v. United Statu, 508 U.S. 106, 112-113 (1993) (~c FrCA bars 

2 clzdmants from bringing suit in f~eral court until they have cxhaUitcd their administrative 

3 ~edies. Because petitioner flilled to hoed. that cl~ statutory command, the District Court 

4 properly dismissed his suit.") 

5 While Plaintiff may object to this nUing because his original complaint named Officer 

6 Gates, and not the United States, u a piUty, this question will not be rclitigatcd for a third time. 

7 The Court considered the approprlaten~ of this Silbstitution dlJrins prmoU$ rounds of briefing. 

8 (Dkt. Nos. 39, 53, and 55.) However. Plaintiff may present his claim to the BIA within sixty (60) 

9 days ofthis order pursuant to 28 U.S.C. § 2679(dXS). 

10 The Government's Motion for Summary Judgment and/or to Dismiss (Dkt. No. 6S) is 

11 GRANTED. 

12 D. Pial ntiff' s M otlon for S.,mmery JudgmEnt 

13 Finally, Plaintiff's cursory Motion for Summary Judgment end attached doclaration does 

14 nothing to R!but the appropriate:u~a of summary judgment in Defon·~· favor. (Dkt. No. 60.) 

15 1 R.atb.ar, Plaintiff repeats the circumatances of his DUI ond loss of his truok. The Court 

16 appreciates that the temporary loss of his vehicle caused Mr. Wils.on-who has a lixnited, fixed 

17 income---great inconvenience, even distress. However, this does not establish a genuine dispute 

18 of material fact in his cas~: ~ther, tbe facts are essentially undiaputed. Not only lwl Plaintiff has 

19 not established that hi$ truck was seized witlmut legal justification; he las not established that 

20 this Court has the jwisdiction to hear his case. 

21 Accordingly, Plaintiff's Motion for Slltl'l!ll2l'y Judgment (Dkt. NQ. 60) iQ DENIED. 

22 m. CONCLUSION 

23 For the foregoins reasons, both Defendants' Motions for Summ~U"Y Judplent (Ok:t. Nos. 

24 57 and 6S) are GRANTED m,ld Plaintiff's Motion (Dkt. No. 60) is DENIED. The above-

25 captioned matter is hereby dismissed with prejudice. 

26 // 
ORPBR GRANTING DEFENDANTS' MOTIONS 
FOR SUMMARY JUDGMENT AND DENYING 
PLAIN'I'IJlF'S MOTION FOR SUMMARY 
JUDGMENT 
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1 DATED this 29th day ofMarch 2016. 

2 

3 

4 

5 

6 A 
7 

a 
John C. Coughenour 
UNITED STATES DISTRICT JUDGE 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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THE HONORABLE JOHN C. COUGHENOUR 

' 
UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 
ATSEATILE 

SUSAN PEARSON, 

Plaintiff, 

v. 

DI:R2CTOR OF TIJE DEPARTMENT 
OF LICENSING, a subdivision oftb.e 
State of Washington, in his/her official 
capacity, et al., 

Defendants. 

CASE NO. Cl5-0731 .. JCC 

ORDER OllANTING MOTIONS 
FOR SUMMARY JUDGMENT 

This matter comes before the Court on the motions for sum.m~y j\.ldgJ.nent by Defendants 

Dixwtor of the Department ofLicen$ing (Pkt. No. 21) and Sergeant Andrew Thome (Dkt. No. 
18 

24). Having thoroughly considered the p~es' bricfina and the relevant record, the Court fin® 
19 

oral argument unnecessary ~ ~by GRANTS the motio~ for the reasons explained herein. 
20 

21 

22 

I. BACKGROUND 

The ~levant facrts a...-e not in displ.lte. On Januazy 21, 2015, S.winomish Police Department 

Officer Hans Klcitunan pulled over Plaintiff Susan P~arson for failblg to obey a stop sign. (Dkt. 
23 

No. 25-1 at 1.) Both the traffic viol!'tion and th4 traffic stop occurred on tribal tl'Uit land within 
24 

the extcmal boundaries of the Swinomish Reserve.tion. (ld.) Officer Kleinman ran Pearson's 
25 

name through a driver's t;heck and learned that her license was suspended three days earlier for 
26 

ORDER GRANTING MOTIONS FOR SUMMARY 
JUOOMBNT 
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1 unpaid tickets. (/d.) Officer Kleinman arrested Peanon. (I d.) DuriD.g the seax'Ch incident to arrest, 

2 Officer Kleinman found evidence ofcon1rolled substances on Pearson's person. (Jd.) The tribal 

3 police officers subsequently seized P~'s 1999 GMC S-10 pickup truck. (Dkt. No. 2-1 a.t 3; 

4 Dkt. No. 25-2 at 2.) 

S Two days after Pearson's arrest. Defecdmt Andrew Thome, e sergeant with the 

6 Swinomish Police Department, received a call from Pearson. (Dkt. No. 26-1 at 2.) Pearson asked 

7 where she should pick up her vehicle, (/d.} Sgt. Thome responded that Peamm could not retrieve 

8 her vehicle because the Swinomish Police Department was procuring a seareh warrant. (Id.) 

9 Pearson then asked when her vehicle would be returned. (ld.) Sst !homo responded that the 

10 Tnbc intended to initiate forfeiture proceedings because the vehicle was ~eel to tl1mBport illegal 

ll narcotics on tribal land. (Jd.) Sgt. Thorne a4vised tbat Pearson would be receiving a seizure 

12 notice from the Swinomish Tribal Court with a hearing date and that Pearson could retain an 

13 attorney if she wished. (/d.) 

14 Upon obtaining a warrant, the Swinomish Police DcpiU'tu:umt searched Pearson's vehicle 

1 S and discovered evidence of controlled substances. (Dkt. No. 25 .. 3 at 2.) 

16 The Swinomish Tribe gave Pearson notice of the proceeding to forfeit her vehicle 

17 pursuant to tribal law. (Dkt. No. 25-4 at 2; Dkt. No. 25-S at 2; Dkt. No. 25-6 at 2.) Pearson 

18 co~tacted the Swinomish Triba.l Court and indicated that she was aware oftM matter. (Dkt. No. 

19 2s .. g at 2.) Ultimately, though. n.o attorney entered em appearance on her behalf, and Pearson did 

20 not file an answer. (See id. at 3.) After 20 da.ys, the Swinomish Tribal Court entered an order 

21 forfeiting PearsoJt's ownership pursuant to Swinomish tribal laws. (Id. at 2-3.) 

22 Meanwhile, Pearson requested that the W~n State Departm.ent of Licensing 

23 (Department) place a hold on her certificate of title. (Dkt. No. 23 at 2.) Based on this request, the 

24 Department flagged Pearson's certificate of title, indicating to the Depar1ment that owuc:rship of 

25 the vdrlcle could not ba transferred without a request by Pearson or a Washington S~te court 

26 order. (/d.) The Department has no recorda indicating that the Swinomiah Tribe has attempted to 

ORDER GRANTING MOTIONS FOR SUMMARY 
1UPGMENT 
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1 tranafcr title to Peanon' 1 vehicle. (!d.) AB of the time of filing of theso motions, Pearson's ~k 

2 was still in the custody of the Swinomish Police Department. (Dkt. No. 25 at 3.) 

3 On March 14, 2015, Perll'i011 filed a complaint for dam.apa and declaratory and 

4 ~unctiv~ relief qai.n8t the ~tor of the Deputment in her ofticial eapacity and against 

5 several Swinomiah tribal police oft'icm, including Sgt. Thorne. (Dkt. No. 2·1.) Pearson asks this 

6 Court to enjoin the Department from transferring the ccrtificato of ownership to itself pursuant to 

7 the Swinomisb Tribe's forfeiture order, and to award judgment against the tribal police officers 

8 for damages under 42 U.S.C. § 1983. (Dkt. No. 2~1 at 6.) 

9 n. DISCUSSION 

10 A. SuiiUIW')' Judgment Standard 

11 The Court shall grant summary judSJ.ncmt if the mo~ party shows that ~ is ~o 

12 genuine dispute as to any material fiwt and that the moving party is ~titled to judjme:nt as a 

13 matt~ oflo.w. F~. R. Civ. P. $6(a). In making such a detemU.nation, tho Court must view the 

14 f~ts and justifiable infcrmces to be drawn therefrom in the light wost favorable to the 

15 nonmovini party. Anderson v. Liberty Lobby, 477 U.S. 242, 2SS (1986). Onc;e a motion for 

16 ~judgment is properly n1ade an4 supported, the opposing party m~ present j;pecific 

17 facts showing that there is a genuine issue for trial. Fed. R.. Civ. P. 56( e); Matsuahlta Elec./ndus. 

18 Co. v. Zenith Radio Corp., 47$ U.S. 574, 587 (1986). Matciel facts arc those that may affect the 

19 outcome of the case~ and a ~ute about a material fact is gcmuino ifihore is sufficient evidence 

20 for a reasonable jury to retum a verdict for the tJOn .. moving party. A.ndBrson. 477 U.S. at 24849. 

21 '{)'ltimately, summtu')' judgment is appropriate against~ party who "fails to make a ahowina 

22 sufficient to establish the =dstcnce of an element essential to that party's case, md on which that 

23 party will bear the burden ofproof~t trial." Celotcx Corp. v. Catrett, 477 U.S. 317, 324 (1986). 

24 B. Motion by Direor of J)ep:utment of Llcenetnc 

2S Pearson alloges that th' Deportment has a practice of transferring vehicle ownership to 

26 itself pursuant to tribal forfeiture ordmt which violates the law cm.d the Dcpartlllant'a own 

OlU>EJt GRANTING MOTIONS FOR SU~MARY 
1UOOMBNT 
PAGB ~ S 
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I 
1 I protocols. (Dkt. No. a .. t at 4.) Pearson uk:a the Court tQ ti\join tho Director of the Department 

21 from changing tho certificate of title of Pearson's truok. hoc~ the S~.nomiah Tribe bad no 
I 

3 authority to seize the vehicle. (I d.) 

4 The Director moves for summary judsmemt, ~that (1) POiffOlllacb stondins, 

S because she fails to allow put injury or a significant possibility of futu.ro harm and (2) the 

6 Director is immune from civil suits visina &om act.Ums in coJmeCtion with vehicle reptration. 1 

7 (Dkt. No. 21 at S.) The Court agrees Oll both CO\mts. 

s 1. §tyditnt 

9 The Director 13m arsu.es that PoiU.'IOil.lacb mdiq to seek an ~unctiort qainst transfer 

10 of her vwcle title. (Jd.) Article m ~uir~ alllitiputs to o:stabliah a case and eontroveray in 

11 onior to invoke tbis court's jurisdiction. Simon v. E. KJI. W~({QN Riglttl o,.,., 426 U.S. 26, 37 

12 (1976). StAnding bas three requ.ir=le.ats: (1) an injury in ffl.Ct, meanina "a balm auffer:ed. by the 

13 plaintiff that ia c:onercte and actual or imminent''; (2) caualticm. meazUn& "a fairly tnceable 

14 conneetion between the plaintiff's ~ury. ~d the t:Olllploined..of corui\lct of the defendant"; end 

1 S (3) redressabillty, mflaning "a lik~ihood Uult the requosted relief will r«lren tho ellaaod Uijury.,. 

16 Steel Co. v. CitizeMfor a Bette,. Env't, S23 U.S. 83, 102a03 (1998) (intemal quotations omitted). 

17 Where a plaintiff aoeka orJly declntory and injunctive relief, ho or abc must also show a ''very 

18 significant possibility ofi\..'tw'e harm." San Di•BO County Gu11 Rigltt.f Comw&. v. Reno, 98 F.3d 

19 1121, 1126 (9th Cir. 1996). 

20 Here, the fUture lwm is the trwfor of title fl:om Pearson to the Department. But, Pe&l'IOil 

21 has not shoW!\ a "very lisnificet possibility" thAt this harm will occur. The Tribe lw not 

22 attomtned to tnmafor the title. Tho Department hu flqged Poaraon'!i certificate of title, meanini 

23 

24 
1 The Director also vauea thtJt, to the extent PQtiOn allops a f 1983 claim against her. 25 the complaint does not mffioiently J)leed e elaim. (Dkt. No. 21 at 5.) Pearaonts fiiPO!\JO brief 

26 acknowledaoa that she "only seeks a declaration or it\junetiop. a.pinat tlso Direotor,., not damages 
under§ 1983. (Dkt. No. 27 at 10.) 

OJW!R. GR.A,N'l'INO MOTIONS PO'& SlJMMAB.Y 
1UDGMENT 
PA0!·4 
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1 ~t the title cannot be transferred unless Pearson authorizes it or a Washington State court orders 

2 it These limitations are encapsulated in tho Department policy requiring ·~ the tribal court 

3 order be 'converted to judgment' in a Washington Superior Court that the tribal offer is 

4 enforceable." (Dkt. No. 23 at 2.) Factually speaking, it seems very unlikely that the Department 

5 will unlawfully obtain title to Pearson's tr\lek. 

6 Pearson :protests that the Department has previou~ly argued that its policy would prevent 

7 transfer of title, yet it still assumed title to the subject vehicles. (Dkt. No. 27 at 4.) She cites two 

8 cases M ~ples: Candee Wll3hington v. Director Skagit County, Skagit County Cause No. 15-

9 2-00293-0 and Jo1'dynn Scott v. Director of Department of Ltcenaing, Whatcom County Cause 

10 No. 15 .. 2-00301-8. (Dkt. No. 27 at 2.) These cases involve the ~fer of a certificate of title 

11 p\.U'Suap.t to a 1rlbal court order that was not converted to judgment in a W abington superior 

12 CQurt. But, aa the Director explains, these cases triggered the DeJ'&rtment to more stringently 

13 enforce its policy and the correspo~ regulations. (Dkt. No. 23 at 3; Dkt. No. 21 at 4.) This 

14 further negates the likelihood that the same harm will befall Pearson. 

15 Pearson also asserts tMt fht;re is another case involving a non-Native ~eric~ Narin 

16 Sin, whose vehicle was seized by the Tulalip Tribe and whose certificate of title was transferred 

17 by the Department. (Dkt. No. 27 at 2.) Pearson provides no evidence of this occl.\fl'ence, nor any 

18 explanation of when the alleged seizure and transfer occurred. In response, the Dep~ent 

19 submits an affidavit showing that N arin Sin had tJ vehicle forfeited by the Tulalip Trlbo, but that 

20 there is no ~rd of the vehicle's title being traDsferred p~t to a tribal forfeiture. (D~1. No. 

21 31 at 2.) This fact does not make it significantly likely that PearsoJl'S title will be impermissibly 

22 transferred. In sum, Pearson fails to demonstrate a sufficient possibility of f\lture harm to 

23 establish stcnding. 

24 2. ImmunitY 
25 The Director further arg1.1es that Pearson•s suit is barred by immunity established un4er 

26 Washington State law. (Pkt. No. Zl at 5.) Wash. Rev. Code 46.01.310 states: 

ORDER GRANTING MOTIONS FOR. SUMMARY 
JUDGMENT 
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No ctvil suit or action may ever be commenced or pr01ecutlld agQirut the director 
[of the Departxnent ofLicensins], the Btato ofWuhington, any county auditor or 
other agents appointed by the director, any other government officer or entity, or 
against any other persoD. by rea.Jon of any act done or Qmitted to be done in 
connection with the titling or regi.Jtration of vehicles or veaaels while 
administering duties and responsibilities imposed on the director or as an agent of 
1he director, or as a subagent of the director. 

5 (Emphasis added.) 

6 1 Paaraon brouaht a civil !iuit qainst the Director basod oa tho Depll1mont's alleged 

7 practice of impropi:rly transferring titles--1.(., aote "done , . , in ooMCCtion with the titling or 

8 registmtion of vehicles." It is thus ~leer that the Director is imtnU%10 &om tho preaant suit. 

9 Pearson's claims against the Director Q1'e DXSMlSSBD with prejudice 

10 c. Motlon by SeraeaDt Andrew Thorne 

11 Pearson alleges that Sgt. Thome's involvement in seizing and forfeiting her vehicle 

12 violated her rights under the federal and Washm.gton State constitutions. (Dkt. No. 2~1 at 5~6.) 

13 She further asserts that Sgt Thome was acting under color of Washington State law and is thus 

14 !liable for d3mqes u.n<ier § 1983. (Dkt. No. 2 .. 1 at 6.) 

15 Sgt. Thome argues that the Cou..tt should dismiss Pearson's elaima with prejudice, 

16 because (1) Pearson's claims is actually an official capacity suit that is foreclosed by sovereian 

17 im,m~ty; (2) Sgt. Thome was l)Cting undeJ: color of tribal law~ n.ot state law; alld (3) Pearson 

18 failed to exhauat her tribal remediea, (Dkt. No. 24 at 2-3.) Apin, the Court ogrees on all co1mts. 

19 1. Sgmsn Immuui.tx 
20 Sgt. Thome first asserts that Peanon'a claim is biU'S'W by sov.,ign immunity. (Id.) 

21 Tribal sovereign imml111ity bars suits aget a tribe itself, as well u suits tlfJaWst the tribe's 

22 employees in their official capacities. Miller v. Wright, 70S F,3d 919, 927~28 (9th Cit. 20 13). 

23 Tribal sovcroign iDununity generally does not protect tribal employees who are sued in their 

24 individual capacities for money damige5, oven if the employees were acting in the ~ourse 21nd 

25 scope of their employment. Max;wsl/ v. County of San Die.go, 708 F.3d 1075, 1086-90 (9th Cir. 

26 20 13). However, a 1'plaintitf cannot circumvent tribl!l imm~ty by the 'imple expedient of 

ORDER. GM.m'ING MOTIONS FOR. SUMMARY 
.JUDGMENT 
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1 naming an officer of the Tribe as a defendant, rather than the sovereign entity!' Miller, 70S F.3d 

2 at 928 (internal quotations omitted). In such cases, ''the sovereign entity is the real, substantial 

3 party in interest and is entitled to invoke its sovtnign immunity from suit" See Cookv. AVI 

4 Caatno Entf!rs., Inc.J 548 F.3d 718, 727 (9th Cir. 2008). 

S Poarson' s suit rosta solely on her argument that the Swinomish Tribe lacked jurisdiction 

6 to seize and forfeit her tnlck. Thus, although she sued the tribal otliQen in their indivic1ual 

7 capacity, it is elear that the true defauiant is the Tribe itself. Beoause Pearaon'G auit ia "in ~ality 

8 an official capacity suit," it ia bUI'f'.d by sovereign immunity. SfJe Maxwtll, 708 F.3d at 1089. 

9 2. Actilli Under ColQr 9firiJW ww 
10 Sgt. !homo ti.uther araue~ that h' was not acting under color of state law. (Dkt. No. 24 at 

11 2-3.) To establish liability under§ 1983, a plaintiff must demonstrate that (1) the defendant acted 

12 under color of state law and (2) the defendant deprived the plaintiff of a right secured by the 

13 Constitution or laws of tho United States. Learned v. City of Bellevue, 860 F.2d 928, 933 {9th 

14 Cir. 1988). The plaintift'bem tl\e b'Ql'dcm of showing that the defen4ant's conduct was performed 

lS under color of state law. See id. "[A]ctions taken under color of tribal law are beyond tbe reach 

16 of§ 1983." R.J. Williama Co. v. Fort B~/knap Hous. Auth., 719 F.2d 979, 982 (9th Cir. 1983). 

! 7 Pearson alleges that Sgt. Thorne uact[ed.] beyond my authority [ho] ha[s] as [a] 

18 Swinomish tribal police oftieor" ~Snd wu '~actin& under color ofatato law and u [a] GenorAl 

19 Authority Washington Sute Police Officer." (Dkt. No. 2·1 at 6.) However, she fails to ~t'Upport 

20 this assertion. Fint, l1er argument that the tribal police offiQers e1tcoeded their a~thority is based 

21 on the Tribe's alleged laek of jurisdiction. which again demonstrates that sovereign immunity 

22 bars this suit. Moreover, the only evidence of Sat. Thome' a involvomcmt in this mA.tter ehowe 

23 that he merely answered a phone c4\ll from Pearson and relayed UU'ormation to her. Apart from 

24 the fact that this conduct was related to the forfeituro--which, asain, is challenged on grounds 

2S barred by sovcnign immunity-Peonon has not shown that Sat. Tho:roe'e aotiOflJ exceocio<j his 

26 authority u a tribal officer. 

ORD!l GUN'flNG MOTIONS FOR SUMMARY 
JlJDOMENr 
PAG!·7 
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1 3. ;axhaustion ofTriba1lle;ledia 

2 Finally, Sgt. Thome asserts that Pearson's suit is precluded by her failure to exhaust her 

3 tribal remedies. (Dkt. No. 24 at 2-3.) A party may not cha1.lenge tribal court jurisdiction in 

4 federal court until he or she has first~ its ramediea in tribal court. National Farmers 

S U11ion l'lf.f. Cos. v. Crow Tribe of lndiam, 471 U.S. 845, 8SS·S6 (l98S); Allstate Indem, Co. v, 

6 Stump, 191 F.3d 1071, 1073 (9th Cir. 1999). This requirement is '~tory," not discretionary. 

7 Marcttau v. Blacl(eet How. Auth., 540 F.3d 916, 920 (9th Cir. 2008) (internal quotation 

8 omitted); 1ee also Atwood v. Forl Peck Tribal Court AJ.sinlboine, S 13 F.3d 943, 948 (9th Cir. 

9 2008) ("Under the doctrine of ~ustion of tribal court remedies, relief may not be 110ught in 

10 federal court until appellat-<' review of a pending m,atter in a trib~ court is complete."). 

11 As discussed above, Pearson's Sl.Jit is unquestionably a cballenp to tribal court 

12 jurisdiction. It is also undisputed ~t Pearson was aware of the forfeiture procoodiaa, but never 

13 filed an answer or otherwise responded. She has not appealed the forfeitu.re order. She thus bas 

14 failed to exhaust her tribal remedies and cannot bring this challqe in federal court. 

lS 4. Pearson's Ree,ponu 

16 AJ a final note, the Court ack.:nowledges Pearson's laeldustor-and very lato--respouse to 

17 Sgt. Thorne's motion. Pear$0~ did not direetly aoknowledse Sst. Thome's arsuments. imltead 

18 reiterating her blanket statement that Sgt. Thome "is a W ub.ingtcm State p()lie~ officer" ~ 

19 confusingly citing a Washington insl,Jl'8llQe statute. (Dkt, No. 32 at 2 .. 3.) This was fu frorn 

20 sufficient to survive summery judsmcnt. 

21 Pearson's claims against Sgt. Thorne are DISMISSBD with prejudice. 

22 m. CONCLUSION 

23 For the foregoing reasons, Defendants' motions for NmmQI')' judgment (Okt. Nos. 21, 

24 24) are GRANTBD. Pearson's claims against the Director of the Department ofLicenaing and 

25 Sergeant Andrew Thome are DISMISSED with prejudice. 

26 II 

OlU)!l OI.ANTl'NG MOTIONS FOR. STJMMAlY 
.JUI)OMBNT 
PAG£· 8 
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1 DATED this 20th day of June 2016. 

2 

3 

4 

s 
6 

7 

8 
J obn C, Cous11cnour 
t..TNITBD STA TBS DISTRICT JUDGE 
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10 

11 

12 

13 

14 

15 
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17 
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Honorable John C. Coughenour 

UNITED STATES DIS'l'RICT COURT 
WESTERN DISTRICT OF WASHINGTON AT SEAITLE 

CURTISS WILSON, No. 2:15-cv-00629-JCC 

Plaintiff, 

vs. 

DEFENDANT HORTON'S TOWING'S 
MOTIONFORSUMMARY1UDGN.mNT 

11 WHATCOM COUNTY SUPERIOR 
UNITED STATES OF AMERICA, JOHN OR COURT CAUSB NO.: 14 .. 2-02821~7 

12 JANE DOE, Director of the Department of 
Licensing, a subdivision of the State of NOTB ON MOTION CALENDAR: 

13 Washington, In his/her official capacity a.nd the 
STATE OF WASH.INOTON, and HORTON'S FEBRUARY 26,2016 

14 TOWING, a Washlngton Corporation, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Defendants. 

I. INTRODUCTION AND RELlEr REQUESTED 

COMES NOW Defendant Horton's Towing ("Horton's'') by and through its 

undersigned counsel, and hereby re.!peetfully requests that this Court grant summary judgment 

and dismiss plaintiff's claim of conversion with prejudice. All actions taken by Horton's 

Towing, as alleged by plaintiff in the Compl~t, were purs\U\!lt to lawful authority. Indeed, the 

plaintiff can present no set of ftwts upon which a claim for conversion may be established 

against Horton's. 

I 
\ 
~ 

DBF!NDANT HORTON'S MOTION POl SUMMARY JVOOMENT ... PAOB I 
CAUSE NO.: 2:JS-cv .. 00629·JCC 

1527630/2310.0110 

FQRSBERG II. UMLAtJ,, J'.S. 
A 'M'O~BY$ AT 1.A W 

ONFJ N. TACOMA AVE. • SUJTR ~00 
TACOMA, WASHI'NOTON 98403 

(m) 5'12~ • (l53) 62'14401 PAX 
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n. STA TE:M£1\"T OJ FACTS 

Thl,s mAtter arises as a result of events which occurred after plaintiff, Curtias Wilson, 

was an.-eattJd for DUI in B~llingham, Washington. Wilson's vehicle was impounded at the 

clb'eetion of the Washington State Patrol and subsequently seized pursuant to a Lummi Nation 

Notice of Scizun, approximately 24 hours after it had been impounded. (Dkt. #4-1. p.9). With 

respect to Horton's Towing, tbe plaintiff initially b~usht three cla.ims un<k:.r theories of 

outrage, deprivation of civil rights wider 42 U.S.C. §1983> and conversion. (Dkt # 4-1). On 

September 17, 2015, the Court dismissed plaintiff's out:rap and civil rights (§1983) claims. 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

leaving conversion as the sole remaining cause of action. (Dkt. #2S). Defendant Horton's 

Towing now brings this motion seeking dismissal with prejudice of plaintiff's conversion 

olaim. 

~ set forth in Pla.intiirs Amended Complaint and prior briefing to the Court, Wilson 

had been driving on the Lmnmi Reservation when he was stopped by a Lununi Nation Officer 

under suspicion of driving while intoxiQated, (Dkt. #4 .. 1 J p.9). Pursuant to applicable 

jurisdictional prQCedure. the WashinJton State Patrol ("WSP") was notifiod and called out to 

mako tho arrest. /d. Plaintiff's vehicle was impounded at the direetion of the WSP. The WSP 

Trooper contacted Horton's Towing to tow t~ plaintiff's vehicle away from the scene. /d. 

The following day, Lummi Nation Officer Brandon Oates appe$d at Horton'$ !owing !Uld 

presented an official Lummi Tribal Court Notice of Seizure. /d. Horton's Towing complied 

with the Lummi Nation Notice of Seizure and released ~ vehicle to Officer Gates. ld 

Horton's Towing was in possession of the vehicle for less than 24 hours before it was seized by 

D~ANT HORTONtS MOTION FOR SUMMARY JUDGMENT- PAGS 2 
CAUSB 'NO.: 2: 15-cv..Q0629-JCC 

1!~7630 /2310.0110 

FORSBERG & UMLAUF, P .S. 
ATTORNEYS AT LAW 

ON!! N. TACOMA AVE. • StJITS 200 
TACOMA. WASlilNGTON 93403 
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Lummi Tribal Officer Gates. The plaintiff does not contend that a demand for return was made 

at any time during that short period. !d. 

Plaintiff alleges tho.t Horton's compliance with the Lummi Nation Notice of Seizure, 

releasing the vehicle to Officer Gates, constituted the tort ofoonversion. (Dkt. #4 .. 1). Horton's 

To·wing disputes this contention because the alleged tortious actions of Horton's Towing. 

including both the towing of·plmntiff's vehicle (at the c.1irection of WSP) and complying with 

an official Notice of Seizure (issued by the Lummi Natiou) were done pursuant to lawful 

authority. Under such circum.stances, a claim for conversion cannot stand and dismissal is 

therefore appropriate. 

Ill. STATEMENT OF ISSUE 

1. Should the Court grant summary judgment and dismiss plaintiff's conversion 

claim where the facts do not establish a req~red element that Horton • s acted without lawful 

justification? Yes. 
IV. AUTHORITY AND ARGUMENT 

15 A. Summaa Juduumt Stgdarst. 

16 Summ~ judgment hJ appropriate if, after viewinS the evidence in the light most 

17 favorable to the nonmoving party, the Court determines then are no genuine issues of material 

18 fact. Fed.R.Civ.P. 56(c)(2). There is no genuine issue of fact for a trial where the recorda taken 

19 as a whole, could not lead a rational tri~ of fact to find for the nonmoving party. AfatDI§}titQ 

20 Ele; Indus. Co .. . Lt4 v. Z,nlth R4fijo Qom .• 475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 

21 538 (1986). The Court must inquire into "whether the evidence presents a sufficient 

22 disagl'~roent 1o require submission to a jUlj' or whether it is ao one-sided that one party must 

23 prevail as a matter oflaw." Anderso1J v. LiberJ1 L!J.bkJI. I1JC,, 477 U.S. 242, 251-52, 106 S.Ct. 

DEFENDANT HOR.TON'S MOTION FOR SUMMARY JUDOMBNT- PAO! 3 
CAUSINO.: :Z:l,-cv..00629..JCC 
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2505, 91 L.Bd.2d 202 (1986). The movhJ& party beans the uutial burden of showing that there 

is no evidence which supportl an element esaential to the ncnmovant's claim. Celotg Com v. 

Cgt1'fa. 477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Bd.2d 26S (1986). Once the movent bas met 

this burden., the nomnovin& patty then munt show that there is in fact a genuine issue for trial. 

AN/estm, 477 U.S. at 2SO. If. the nonmoving party fails to estabUsh th~ m~ce of a genuine 

issue of material fact, ''the moving party is entitled to judgment u a matter of law." (:Jlots. 

477 u.s. at 323-24. 

B. De PJ•Iamt S:•uet hHIJI Tht EJemnl! 91 Gaavmto• 

The tort of conversion is ''the act of wilfully interfe:rin& with any chattel, without 

lawful justHieation, whereby any person entitled thereto is deprived of the possession of it." 

ludiiN v. Wcr=Mr:!£NtU. 61 Wn.2d 1~ 3, 376 P.2d 837 (1962)(o~ph.uia added). In some 

cireums~es. one in possession of a chattel as bailee (or otherwise) can be held liable for 

conversion, if on demand h~ refQsea to !!Urrender posseniou of the chattel to another entitled 

to immediate posaesslon thereof. /d., 61 Wn.2d at S (citing Restatement, Torts (First),§ 237 

(1934)(mnphuis added). 

Tho oasc law on conversiol'. ii elear i\ftd maightfcl'\WJ'd: The coBUftiasion of &n act 

without lawful justification is a required clement of the elaim. Here, :reasona})le minds cannot 

disqrec that Horton's Towing eoted. \.Ulder lawful authority when the vehicle was: (~) 

impounded and towed ~t the direction of the WSP, and (b) .rel~ to Lummi Na~on Officer 

Gates purs118J1t to a Lummi Nation Trial Court Notice of Seizure. Horton•s was in possession 

of the vehicle for less than 24 hours before it was releuecl to Officer Gates pursuant to the 

Notice of Seizure. During that short time, there was no demand made by pUlintiff to surrender 

OEP!NQANT HOR.TON'S MOTION FOR. SUMMAR.Y JUDGMENT ... PAOB 4 
CAt!S! NO.: 2:15-cv .. 00629·1CC 
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1 poMCISion. Plaintiff' has presented no evidence which could possibly lead a rational trier of 

2 fact to conclude that Horton's Towing acted without lawful justification. Where there is no 

3 such evidence on record, plaintiff's conversion claim fails as a matter of law. 

4 

s 
V. CONCLUSION 

For all of the foregoing reasoD.St clcfendant Horton's Towing tespectfully requcst3 that 

the Court grant summary judgment and dismiss plain tift's conversion claim. The facts do not 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

establish that Horton's ~without lawf\11 justification "ither by towing the vehicle at the 

~on of the Washington State Patrol and/or Nleasing the vehicle p\U'Swmt to the Lummi 

Nation Notice of Seizure. A proposed order accompanies this motion. 

DATED this 3rd day of February, 2016. 

FORSBERG & UMLAUFt P.S. 

By: - ldtJkflt it No.Y/Jik ' I • 

Robert W. Nov11ky, WSBA #21682 
FORSBERG & UMLAUF, P.S. 
One North Tacema Ave. Suite 200 
Taco~ WA 98403 
Email: movuky@forsbers·"Umlauf.com 
Attorneys for Defendant Horton,s Towing 

DBPBNDANT HORTON'S MOTION POl SUMMARY JUDQM!,NT .. PAGB. 5 
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1 garmg.n pr UBYlCJ 
2 The undersigned certifies under the penalty of pmjury under the laws of the State of 

3 Washington that I am now and at all times herein mentioned. a citizen of the United States, a 

4 resident of the State of Washington, over the age of eighteen years, not a party to or interested 

S in the above-entitled action, and competent to be a witn0ss ~in. 

6 On the date given below I ~lSed to be served the foregoing DBFBNDANT 

7 HORTON'S TOWING'S MOnON FOR SUMMARY JUDGMENT on the following 

8 individuals fn the manner indicated: 

9 Mr. Thomas B. Neddennan 
Floyd, Pflueger& Ringer. P.S. 

10 200 W. Thomas St., Suite 500 
Seattle~ W A 98119-4296 

11 Facsimile: 206-441-8484 
( ) Via U.S. Mail 

12 ( ) Via Facsimile 
( ) Via Hand Delivery 

13 (XX) Via BCF 

14 Willian?. Johnston 
Attorn~ at Law 

15 P.O. Box 953 
Bellinsh•m, WA 98227 

16 FaQsimile; 360 .. 676 .. 1510 
( ) Via U.S. Mail 

17 ( ) Via Facsimile 
( ) Via Hand Delivery 

18 (XX) Via BCF 

19 

John A! Safarli 
Floyd, Ptlueaer & Ringer, P.s. 
200 W. ThontaS Street, Suite 500 
Seattle, WA 98119-4296 
Facsimile: 206-441·8484 
( ) Via U.S. Mail 
( ) Via Facshulle 
( ) Via Hand Delivery 
(XX) ViaBCF 

Annette L. Hayes 
United States Atto~y 
WC$Stcm District ofWashinpn 
700 Stewart Street, Suite 5220 
Seattle, WA 98101 
( ) Via U.S. Mlil 
( ) Via Facsimile 
( ) Via Hand Delivery 
(XX) ViaECP 

20 
SIGNED this 3"'day of January, 2016, at Tacoma, Washington. 

21 

22 

23 Myia 0. McMichael 
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1 

2 'Illomu B. Neclct.men. WSBA No. 28944 
John A. Saftrli, WSBA No. 44056 

3 PLOYD, PFLtJBGBlt ct JUNOBR, P .S. 
200 w. Tbamu Stnct, SuR= 500 

4 Scdle, WA 98119-4296 
Tel (206) 441-4455 

5 Fa (206) 4414414 
~.oam 

6 j~.com 
MlorMY~frw ~ Alftbofw ~ 

7 

• UNTI'BD STATES OISTRICT COURT 
9 WBSTBitN DISTIUCT OP W ASHINOTON AT SBA'ITLE 

19 llf[IODUCl]PN 

20 Plaintiff SUSUl Pearson 1 ("Plaintiff•) filed this action iD Skqit County Superior Court 

21 qainlt the Wuhinaton State Departmet of Licensins ("DOL'} ud several cffieon of the 

22 
1 AccordJna to offtoitl ~ in~ludbla dccumeJUI ftom the W~" Oeputmeut of'Llcczmna, Pltintiff' s 

23 name le ~oet&Wly spoUod S1111n P~. lt appcan 1M n:UIJpolled her n.amo on the s:t~Jtlon to thif laws~il 

DBPENDANT ANDitBW THOJlN!•s MOT!O~ POl. 
SUMMARY JUDGMENT· 1 
{1: 15-c~Y.0073 1·1CC) 

FLOYD, PFLUliG~l &t JUNGER. P.S. 
1!0 0 WUT T!<OIIIol SUUf, Su1T1 SQ O 
5EAT!lt . WA tl I I 9 
TtL CCII HI ·~•U 

{t(1p~&c.o~ ·~··~ 
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1 ~ depetmeDt tcr the SwiDDmilh l'adim Tribal Community {"Swiftomlah Tribal Palic:e 

2 Deplrtmeat"). 3 Her BOle claim ie UDder 42 U .S.C. 11983. 

3 In January 201S, Swinomish police cfticm initiated a traftic stop md urcstecl Plaintiff 

4 within the CJCtemal bouDdariea of tbe Swbnaisb lcsarwticm. seized her vobicle, instituted a 

5 
fo:feiU'e proceedina. and obtamM a default judp:IC11t der PlaiDtiff did DOt ~mSWer or .file a 

claim of hltaoat. PJehztiff. who il Mt Native American, alleps that the teizure of be: veldcle 
6 

7 

8 

9 

md. tbl forfeiture proceedilla violltld her rips. UDder the Piftb m.i FO\U'teeDth Am«f'Clments to 

the UDitod 8tatll CODitituticm. u well u her riJhta UftCim' tho Wa.shUiaton constitution.s 

Altbouab she DJm~U multiple otlicm in heT Complaint. Plldntiif hal only properly served 

DefeDdmt Scqeam Audrew Thome. This action wu removed to this Court immediately after 

10 be was served. Since than. Plaintift'has not made an.y initial disclowres tmder Fed. R. Civ. P. 

1 l 26(aX1) or mcanin.gfully pros.ecuted thi! cue. 

12 This Court should diamiaa Plaintiff's claim apinat Sat- Thome with prejudice for tlute 

13 reasons. First, her claim is bOll'l'Cd by tribal sovereian immunity. Althouah she bu sued Sgt. 

14 Thome in his individual capacity for m011:y d.am.apl, Plai.fltiff's lawsuit is essentially a 

lS challenge to the tribe's juri.Uction to seize and to forfeit a non·lndian's vehicle. Thus, 

16 Plaintitrs claim is "in rel\lit;y an official capacity suit." Mfl%Well v. Cqvnty of San Dl110, 708 

F.3d 1075, 1089 (9th Cir. 2013). Beeause official-capacity claims arc suits against the tribe 
17 

itself, they ~ forecloled by sovoreip immunity. Mill•r v. Wright. 705 F.3d 9191 927-28 (9th 
18 

Cir. 2013). 
19 

20 

21 1 Tha Swinomlsh 1nm.n Tribal CommWlity is a Ced.erally recopizld tribe. /ndiQIJ &ullla Recopiuli tllld 
Ellflbl• To R•cetve SIIV~ From lhl U~tUtdStatu BwHU oflndirmAffizj,s, lt Fed. R.ea. 5021 (J~. 29, 2016). 

22 ~ &ecauae WubinatGQ courts haVtl NfUsod to roeo~JU,ze a causo ~Jf aetion ln tort fOr violation of the state 
~on, '" J~ v. Suzu, 173 Wo. App. 1'03, '723·24, 297 P .3d 723 (20 13), thla motion cloca not address 

23 that componu.t of bel' clalm. 

DEPBNDANT ANDREW n;QftNE'S MOTION FOR 
SUMMARY 1tJl)QMDl'f-2 
(2:1S.cv.0013l·JCC) 

FLOYD, PFLUEGER &z: RINGER P.S. 
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1 S1ctntt4 PlainUfPt S».it •ptmt Sat '1'bDma lhou!d be dimiaerl wltb pnjudioe because 

2 lbo cumot mem tba elemeata of a § 1983 claim. At aU te1evam times, Sgt Thome waa acting 

3 under color oftn"bellaw, not a1ate law, and "actions tam undat color oftno.Jlaw are beyond 

4 the reach of§ 1983." R.J. W"rlllmu Co.'· Ft. BelltNtp Hous. Autla., 719 F.2d 979, 982 (9th Cir. 

5 
19e3). Sat- 'l'hor'DI='s sole in tbe uuderiyiq facts is minimal. md it is quemcublo wbdbor he 

6 
ected It all for ptJEpOiea of Plliadfrs claim. In any event any action be took wu pursuant to 

1 

8 

tribal law. 

t.be forfeiture proceed'na WJS .un pendiBa ill tribal court. 1'be triho maileG Plahltlff a notice Qf 
9 

the p!'n'r«ding, which wu delive.rccJ to ber on Mud112, 2015. Plaintiff filed suit in state court 

10 19 days later. Mon'JCMrr, the attorney purportedly repre.seating :Plaintiff in the forfeiture 

1 1 proceedinJ is the same attorney who hu appeami in this ease. Plaintiff wu ·~ of the 

12 ongoing uibal court action, yet did not file ftD answer or claim of interost in the ~ini or 

13 · appeal the forfeiture order. For the$e three reasons, Sgt. Th~ respectfully requests this Court 

14 dismiss Plaintiff a § 1983 clJim with prejudice. 

15 

16 A. Fa~IBaekgrou~d 

17 
On January 21, 2015. Swinomish Police Departm~t Officer Hans Kleinman pulled 

Plaintiff over for ddling to obey a stop sian. Deciatation of Tlwmtu B. Neddemuzn 
18 

("Neddtrmtm ~cl."), Exhibit A. Both the traffie violetioQ anci the traffic stop occurred on 
19 

Tribal trust land within the extemal boundariea of the Swin.omish Reservation. ld After 
20 

Plaintiff verbJJ,ly identified henelf to Officer Kleinrruu1 (she did not have proof of 

21 identification on her person), he ran her r.ame through a driver's check and learned that 

22 Plaintiff's license had been suspendQd three days earUor for unpaid tickets. /d. Officer 

23 Kleinman advised Plaintiff she wu under mest and placed bot in handcuffs. ld. 
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1 Durin& 1be seazdl bmideas to meat. Oft1cer Xleimnt.1' "diao\leted 2 8DI1l syriqea !D 

2 [Pllintift'~] riahtvest J.)OCket Ilona with a small clullD!lWbcl bottlll full of a variety of pills." 

3 Id. He also found suspectod heroin inside contmner: in PJaintifrs ftont pants pockets. Jd 

4 Officer X1eimmm placed Plaintiff in the beck of him patto1 vebic1e ad ~ ha' to the 

Swiuomish Police ~· Id. s~ tatiDs mnftrmcd the sub:JtaDce inlide the s 
containen ._ heroin. Jd. Plaintitf was then ~ to the SJclait County Jill and WQ 

6 

7 

8 

21 

booked on comron.t..subst.cnce re~ duqea. Id. 

Appn»dmmtely one hour after she wu stopped. e tow·truck eoll'lpm)' errived on the 

Court with a hearing date and that Phuntiff could retain an attorney if she wished. /d. Other 

22 than this phone call, Sat Thome had no other contact or involvement with Plaintiff. Jd, '114. 

~3 
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1 On Febmlry 3, Dotecd.ve Lmy Yoully aiaDecla "Notifteadcm. of Seizure of a Vehicle 

2 Used in Coatrolled Subtlta»a Violaticma." which wu .ftled witll tbD SwiDomish Tribal Court. 

3 Nedt.Jmmm ~cl. Bx. D. 'I'hia notice cited Swicomish 1nditm Tribal Code 4-10.050, which 

4 provides that "[~]he intelat of the lep1 OWDCr ••• of reco:d. of rmy fthicle used to tnmsport 

5 
wlawfully a ~ned substance, or in which a controlle4 tublta11ce is unlawfully kept. 

depotikd, used, or concealed • . • shall be for'f'eiWd tc the Swinamilh 1Ddian Tribal 
6 

Commuaity.'• ld. Sec1ion 4-10.050 a1tJo providea m officer ~MY tela the subject vehicle ad 
7 

bold it aa ovide.oce "until forfeiture is declared or a releuc ordered." ld 
8 

On Febn.wy 13, tbo Tribal Court issued a "Clerks Notice to Respond to Seizure of 
9 

Vehicle." Nedtknnan Decl.s Bx. B. The no1ice advised PlaiDtiff'that 811BMWer must be filed 
1 0 within 20 days Qfter receiviDg the notice, or a default judp.ent would be entered. /d. Plaintiff 

11 received the notice on Maroh 12.4 N~rman Decl., Bx. F. 

12 On April 14, Plaintiff called ~ Swinomish Tribal Court to discuss the forfeiture 

13 proceed.ina. N1dderman !)eel .• Ex. ! . Plaintiff mistakenly th~upt a hearing was scheduled for 

14 that date. Jd. The Clerk's Oifieo advised that no hearing was uchcduled, but informed her that 

15 her attorney (the same attorney in this action) could conW.:t the Clerk's Office to receive 

16 inltruction on requesting membership to the Swinomish Tribal Court Bar. ld 

17 

18 

On July 23, after receiving no answer or claim of interest, the Swinotnish Tribal Court 

issued an order tltat forfeited Plai.ntift's velticle. Neddf771ttm Dtcl .• Ex. H. The orticr states: 

Registered Owner wu sent notiQC Notification of Sei~ and the Clerk's Notice 
19 to Respond to SeiP'e by Certified Mail &It her D~t of Licensing address. 

Pierson contaQted the Court and indicated she waa aware of the above-refercm.ced 
20 matter. The Clerk provided her with infonnation on filing a claim in this matter 

and with information on the process for an attomoy to be admitted to appear in 
21 this Court. 

22 4 Tho nodct wu olao nWleG to R.ellable Credit AalocWion. Inc., CVRCA ") who wu Utted wJtb Ule DOL aa the 
1tp1 owner of Plainrt.ft'a ~hiclo. The tri1Je tubS~«~uelltly datll'miDe<l that R.CA dld not have ID)' ll'ltm&t In the 

23 ~le. RCA provWed tbe Dibt wi1b 1 re~ qf ~tcleM in WI vohiele. Nu/MrmQit DecL, &. 0. 
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1 
!d. The Oldar thea !ada that "[m]ore thar1 twellty days have psuad [Bd] Pier&all baa DOt ft1ed 

2 
an AJl5wet or lllf clllim in 1hil matter." ld. Because Plaintiff did BOt 1ppesr in tbe fbrtai1ure 

3 proceet.tma. the forfeiture order wu not me.ilcd to her. ~ with other jurisdictions, forfeiture 
4 

proceet.linp m 1he SwiDomiah Tribal Cowt aro ill N1tl acti~ The ~of tile propczty is uot 

S a party to die proeoediDa Ul2less tb= owner fi1ea a llliWII' aM011iJ1a a lopl iutcrest in the 

6 propcny. Beeue P1aindft' never filed an auswer, she wu not a party oi reccrd wbo would 

7 bavo received tbe forfeiture order. At of tho time of thb ~ Plaintiff' a vehicle ill ati1l ift 

8 tbe c\\ltDdy of the Swiaomilh Pollee Depertmeat. NtJddtnNm n.tl., ,12. 

9 B. P1 a ced1anl S.ek&road 

10 

11 

Plaintiff iUed an action in Skagit County Superior Court oa March 31. N1ddmfftm 

~cl., Ex. I. PlaiDtiff initiated her scate-court &.Gtion even tboush the forl'eiture p:oc~ wu 

still pending in tribal eoW't. Indeed, Plaintiff bad. received ~ "Clerks Notice to Respond to 
12 

Seizure of Vebielc" approximately two weeks before 8 filed in state cou:tt. Alth.Quah her 
13 

complaint names a number of tribal offiom, Plaintift did ;wt aerve any of them initially. 
14 

lnlteaA. Plaintiff~ o!Uy tbe DOL. Plliutiff' s stato-coUlt eompleiat was also a=companied 
lS 

by a motion fol' preliminary iaj\IMiion. which aought UJ prohibit the "~tor of the 
I 16 l)cpartmcDt of Liconaing ... fioom cbaDsiPi the certificate of title af plaintiff's 1999 GMC s~ 

17 l 0 Pickup truck b4.aed 1,1poa. any ~ ~urt order of f(,rfeitute bacaue plaintiff it DOt m 

18 Indi111." N1t:ltil111ftln Dee!., Ex. J. The motion was denied. 

19 On April 29, Plaintiff uaed a p.-cceas server to ~Y serve Sst Thoma with a 

20 summons and complaint. 1'hor111 !)eel., v,2. Among the papers giva to Sgt. Throne were 

21 copies of the summons and compt.int intended for the other tribe! officers named in the 

22 complaint /d .• ~- The proceu sezver asked Sgt. Thome to distribute the other QOpies of the 

23 
summons and complaints to his colleagues. /d Sgt. Thome did not distribute co])ies \0 his 

Qolleaaues. ld. 
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1 Sst 'I"home'a coUDIIl ateted a DGdoe of IHJMITft ill a. rnati*«>Wt ICtica. 1114 

2 promptly removed it to this Court baed em f.edartl..quatkm ~ Dt1 #1, ·#2. 

3 Plaintift's sole cause ofacticm is 42 U.S.C. § 1983 claim. She a~Jeeea that she is "not a Native 

4 Amcricu" rmd that her whic1e Yr'l$ "eb'ai far ~ ... in Skaail Co'Qilty, WubiDgton 

widli.D. the confiDes of1be SwiDomieh mdiiD RacrvatioD." Dkt. ##2..lst ~, S. Plaintift assorts s 

6 
tbat Sst· 'l"home IDd other tribal oftieen acted "undor color of state laW* to deprive P1ahltJff of 

7 
.. "due procen risbts UDder tbe UAitecl Statea and. WllhiDalon CoDititutioas." ld. 

To date, Plaimitl' hu Dot propedy ICI"W4 111y tribal ofSccn other tblll Sst 'fhorDe, 
I 

PlaiDtiff hu not povidecl initial discloSUJU under Fed. R.. Civ. P. 26(a)(l) or othmwisc 
9 muninafully prosecuted. this cue. Sgt. Thome now moves fw ammn..-y judpent 

10 

11 A. 

12 

s ... ..,. Ju.dpJeat Studard 

Summary judpteat shall be grantod if the moving party shows that thole ia no aenuine 

13 dispute as to any material fact and that the movins pazty is entitle<~ to judpent u a matter of 

14 law. F~. R. Civ. P. S6(a). In making auch a cietermination, the CoW't should view the facta 

lS and justifiable inferences to be drawn therefrom in the U&ht most 1\lvorab!e to the ncnmoYing 

16 party. A.nd4r!on v. Liberty Lobby, Inc., 417 U.S. 242, 255, 106 S. Ct. 2505, 91 L. Bd. 2d 202 

17 
( 1986). Once a motion for summary judgment is properly made aqd supported, the opposina 

part')' must proaent specific facta sho"Ning that there is a ac:mU:se iuuc for trial. Fed. R. Civ. P. 
18 

56(e); Matnultlto Else. Indus. Co. v. Zenith Radio Corp., 475 U.S. '74, 587, 106 S. Ct. 1348, 
19 

89 L. Ed. 2cl S38 ( 1916). Material fac'- ~e tho• that may afitct the outcome of~ oase, an4 a 
20 

dispute about a material fJct ia a~uino if there i$ sufficient evidence for a reasonable jury to 

21 return a verdict for the non~movina party. A.ndlrJon, 477 U.S. at 248-49. Ultimately, summary 

22 judgment is appropriate apinst a party who "folia to make a showma su.fftcient to establish the 

23 existeneo of an element essential to tha1 J)ll'tYs case, and en which that pany will boar the 
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1 buNell ofp!OO! at trial." Celola Corp. v. Cltrltt, 477 U.S. 317, 324, 106 S. Ct. 2541, 91 L. 

2 Bd. 2cl265 (1986). 

3 B. PIUttr• Claim lllarnd ., Tllbal Soverelp lmmmdty 

4 1be Swinomilh Tribe is a d.omestic dep&mdeDt SOVfll'Cip. posseuod of all sovereipty 

5 UDder American law except that which has bccD ~ by its d.epc:Ddalcy oa the United S1ates, 

6 
explicitly limited by CoDFCa, or waiwd by the tribz. Ollpiwznt v. Suqutzmllh 1w.111m Tribe, 

435 U.S. 191, 98 S. ~· 1011. 55 L. Bd. 2d 209 (1978); St:ntG Clt:Pa P.ablo v. Marthtn, 436 
7 

U.S. 49, 98 S. Ct. 1670, S6 L. :84. 2cS 106 (19'78); C&L Enluprilu v. Cititmt &ltd of 
8 

Pottzwa10111t llfdlan Trlbtt 532 U.S. 411~ 121 S. Ct. 1589, J49 L. Bd. ld 623 (2001). Sovenrign 
9 

immunity ia a necessary corollary of ttibal aovmeiamy. "J'hrft 46Utat~ Tribu of the Ft. 

10 Berthold Rt~11rvattcm v. Wold Engineering, 476 U.S. 877, 106 S. Ct. 2305, 90 L. Ed. 2d 881 

11 (1916). Tribal sovereign immunity bars fllitJ apinst tb.e tribe itlelf. as welii.'!S suits apinst the 

12 tribe's employees in their official eapacities.5 Mll/eF, 705 F.3d at 92'1·28. 

13 In the Ninth Circuit, tribal aov.mp immunity gen=Uy does not protect tribal 

14 amployees wbo arc &ued in their individual capacities for money damaacs, even if the 

15 employees were ectina in the course and sex>pe of their employment. Mar-Nell. 701 F.3d l016-

l6 90.6 Here, Plaintiff seeks mo11ey t\amqea apin Sat. Thol?1e and the o~r tribal o~ in 

17 
their mQividual capacity. Dkt. #2 .. 1. 117. However, the Ma:cwell exception to tribal aov~i&n 

18 
5 Tribll aovorti&l1 immunity do-.. not ~lw!e offielal-cap~!ty suits. that seek pmpeotive UOil•ntOMtlr)' rtlief 

19 
apinat tribal employees aotin& in violation off'edom law. E:l Part1 YOIUfl, 209 U.S. 123, .5~ L. Ed. 714,28 S. Ct. 
441 (1909), Plaintiff ®oa not ttck my IWCb relief apimt SJf. Tbomo or tho Qtbcr trtbll offtcers. ~ 
Plaiudfr seoa mDDOY dllftiPI. Dkt Wl-1, ,17 <JUeatn& that SSL 'I'home IDd ather tribe! of!icen are "liable u 

20 individual~ fur dama&eJ"). 

21 • 814 m Phillip v. Salt IUYII' PoiJ.c. Dtp 't, 'No. CV- ll·79&.PliX-LOA. 20 l3 U.S. Ol.at. LS.XIS 60730, at • 14 (D. 
Ariz. Apr. 29, 2013) ("lt ia also weU....utod ill this circuit that lhia immunity protoc11 tribal otfteials actina within 
th.t scope of their valid authority.") (blma&l-tarlon lftd alteration omitted); FIGnctsco v. NtNt~}o Ntltitm Pollee 

22 Dep'(, No. CV·14-10,9-PCT·OOC, at •6 (0. Aris. Jan. 14, 2015) (~ conftict between Pltllllpl ADd 
M=wlll). 

23 
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1 immunity does JSOC lpply hare: flaintit!'i suit la ~ in D&'llle oaly; it il ~ 

2 .-lity ID. ofBcial Oll*itY lutr' that il bmed by Uibll aownip imnnmity. Altzzwall, 70i P .3d 

3 at 1089. 

4 .. A plaintiff emmot ~ trit-1 immatty '17)' the ~Duple oxpediem of namina an 

5 
oftieor of the Tribe u a dcfeDdant; rat!:= tbaD tbt aownip amity."' Cook v. A. VI CmbtD 

6 
8twr1., 548 P.3d 711, 727 (9th Cir. 2oot) (qvoti!ta Snow v. Qubwllt btdl.ttn Natt~ 109 F.2d 

1319, 1322. (9th Cir. 1983)). In such ouea. "the eovereijn entity is the ~real. substantial party 
7 

in iDtcrost and in entitled to iftvoke ita acwereip immunity from suit oven though inctividual 
8 

offlcilla arc nominal defendazlts. '" CooA.; 709 F.3d at 727 (quotina R1p1111 a[ the Univulif)l of 
9 

Califorltia "· Do-, 519 U.S. 42S, 429, 117 S. Ct. 900. 137 L. Ed. 2d SS (1997)). Plaintiff bas 

10 sued Sgt. Thome aod other o~cen ln their iadividWll capacities, but th~ anmmen of her 

11 lawsuit is a cballeap to the authority of the tribal court to ilsue IJl order fodeitiDg the vehicle 

12 of a non .. Jndian In eft'~ Plaintiff is attcmptina to bold the Swinomisb Tribe liable for its 

13 judicial functions. This betrays her claim ea "an oftleial capacity auit.~· Maxwell, 708 F.3d at 

14 1089; stt Hardin"· White Mountain A.pache Trlbt, 179. P.2d 4?6 (9th Cir. 1985) (holding that 

15 plaintiff's individual-capacity ci(Ums for money damqes were barred by tribal sovereip 

16 
immunity bct;ause the c;laiw ~lcnged the "lcp$l&tive fQnmions" of the tribe and would have 

uattacked the very core of tribal sovmifP'l immunity"). 
17 

u 

19 

Plaintiff's attempt to cifcwnvent ease law regardina tribaliCMifeip U;nm.unity exposes 

another problem with her suit. Plaintiff seeks relief from a tribal forfeiture order on the basis 

that the Swinomish Tribal Col,ll't lackijuriscUction. Yet she has not joined the tribe as a party~ 
20 

even though she seeks a determination of the tribe's j\lrisdiction. Not only does this cast doubt 
21 on the permissibility of Plaintiff's suit under Fed. R. Civ. P. 19, 1ee Ktacoli v. Babbttt, 101 

22 F.3d 1304, 1311 (9th Cir. 1996); Sh11moe,., v. United S1at1J, 982 F.2d 1312. 1317 (9th Cir. 

23 1992). but it further establishes that Plaintiff's individual..capacity suit apinJt Sgt. Thome and 
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1 the other o1Bcen is • tbillly-dilpilecl ac:tion apiDit tbl tribe i11olt. ~" tbia Coult 

2 sbou1d ctismil& PlaiDd.tl's claim with ~udlce on tribalsoveftign immmdty poua.da. 

3 c. 

4 

S meet 1ho buic elemcuta of a§ 1983 elaim. To establish liability under§ 1983 apiDtt Sat 

6 
Thome. Plait\tiff must ckmoutrate that (1) Sst Thome acted UDder color of state law; aad (2) 

Sat 1bomo deprived the plaintiff of a ritht acured by the Conatitution or 1aW11 of the United 
7 

States. iMlrMd v. Cl~ of Bell~. 860 F.2d 928, 933 (9th Cir. 1988). Even ISil""ina that 
8 

Plaintiff suffered a dopriv8$ion of he1' coBititutional rights (aDd she did r.wt),' Plaintiff canDCJt 
9 

show that Sat. Thome acted UDder color of state law durin& my relevant period. 

10 Plaintiff bears tho burden of establi.ahing that Sgt. Thome's conduct wu performed 

11 under col~r of state law. uanttd, 860 F.2d at 933; Evans v. McKay, 869 F.2d 1341, 1347 (9th 

12 Cit'. 1989). Put differently, Plaintiff must show that Sgt. 1'bon:u: .. ~y fairly be said to be a 

13 state actor.'' Lugar v. Edmondson Oil CD., Inc .• 457 U.S. 922& 937 (1982). u[I]t is the 

14 plaintiff's burden to plead, and ultimately establish, the existence of 'a reAl nexus' between the 

15 defendant,s conduct and the defendant's 'badge' of state authority in order to demonstrate 

16 
action was taken 'under c:olor of Ntc law.'" Jojola .., •. Cltawz, SS F.3d 488, 494 (lOth Cir. 

17 
l99S). Absent this 8howin&. Plaintiff's § 1983 claim must be cti~'nisaed . .R,.J. Williams Co., 

719 F.2d at 982 ("[A]c;tions taken under color of1riball&.w are beyond the reach of i 1983.'') 
18 

Plaintiff completely fails to carry her burden of demonstrating that Sgt. Thome was a 
19 

state actor with regard to the seizure and forfeiture Qf her vehicle. As an initial matter, Sst. 
20 

21 
'Plaintlft'a.Uep that sbe suffered • cieprtvation of her ri&hts LU1der the Wuhlnp stat.c QOMtit\Jllon. Dkt. #2·1 o1 
, 10. Because D() such elalm exists, thla mocioJl does not ld4rc111 il. JtlltCUiak "· Stat•, 173 Wn. App. 703, 723·24, 

22 297 P.3d 723 (lOU) ("W~ cowu hive consl.amtly reftl.scd to fec:opUe a QU.SC of action in tort fer 
vlolatioos ot the ICISe coftldtutiOJL ''}, Fm1ber. § 1913 a~ rdief oaly for all~&ed vio~oDi Qf 1be United s.et 

23 c:on&UiutiQn. 
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1 '111ame'a mle ill1bia cue wu a11emely Dillow. limitat aaly to ~ a teleplxme call 

a 1 from PlaintifF about tbe status of her w1sic1e dar it had beiiiQ celad. As such. it ia doubtfW 

3 whither Sat. 'Iborne's actioas ate copizab1e in tbe COJ:l1at of Plaintiff's e1aim. ln my event, 

4 Pl.aintiff's ComplaiDt contains only 1hl b81d .-rtion that Sgt. 1'bame ad the 1n~ offtcers 

S acted "under color of state iaw.'' Ott. #2-1. ,.13. NotJUDa in the~ would c:zeDe a triable 

itsue of fact to tuppOrt this point. Plaiatifrs vebide wu seiad by tribal offtcors on tribal trust 
6 

land withiD tbc exterior bouadariaa of 1bo Swiaomiab Rese:rvadon. Tho seizure and fotfeiturf 
7 

8 
There ia simply no evideJice that Sat 1'bomc or any other uaz:necl ofticm were actina under 

9 
antbcrity of any local or state apncy in tlw ~text of the seizure and forfeiture. Young v. 

lO D.fW, 164 Wn. App. 343, 3S6, 262 P.3d 527 (Wash. Ct. App. 2011) (holding that, in the 

11 context of the "ectual function of the action taken by the ofticars . • . [t}here were nQ facti 

12 demonstrating that [the tribal police officers] acted jointly with, or ~ authority of any 

13 apncy of the Waahinston State go~· and that the plaintiff also could not show that the 

14 tribal poliClC' offi'*" were "enforcins Wuhington stete laws.''). Plaintiff's complaint fails to 

15 allqc-end the evidence rei\nes-that the seizure and forfeiture of PlaintifFs vehicle cau 

16 
"fairly be attributed to the atate," Cobrera v. Martin, 973 F.2d 735,743 (9th Cir. 1992), or that 

Sgt. Thome or the other trial officers were acting "in ~ of the business" of the state. 
17 

18 

19 

20 

Rom~ro v. P•ter8on, 903 F.2d 1502, 1507 (lOth Cir. 1991). As such, Plaintiff's f 1983 claim is 

fatally d.cficient. 

Plaiadft Jailed to EJIIa111t Her Tribal R.emetllea 

'I'hi! Court should also clismiss Plaintiffs claim becauJC sh~ has not exhausted her tribal 
21 remedies. A federal court has subjeot .. ~tter jurisdietion to cimenJline whether a. tribal court 

22 has exceeded the lawfullimita of lts jurisdiction. StrtJte v. A .. J Co,.,.actor.r, S20 U.S. 438. 451, 

23 117 S. Ct. 1404, 137 L. Ed. 2d 661 (1997). However, a pa.rty may not sue in federal court to 
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1 chllleap tribal court j~ - it - Snt ~ i1l ramecties m 1ribll court. 

2 NtiiiDMl Fill'llfU8 Unimt /u. Cos. "'· Crow Trlh ofl:tditml, 471 U.S. 845, 155·56, 105 S.Ct. 

3 2447, 24S3·S4. 85 L.Ed.2d 818 (1985); Allltats lntUm. Co."· Stllmp, 191 F.3d 1071, 1073 (9th 

4 Cir. 1999) (citing Iowa Nut. bu. Co. v. IAPlimlt, 410 U.S. 9. 16, 94 L. Bet 2cl10, 107 S. Ct. 

5 
971 (1987)). "Priacipla of comity require federal aoUdB tD dknriu m·to abstain hal deridlaa 

claim~ over which tribal comt juriad1ction il 'oolarablCt' providccl1bal tharc is DO evld.cncc of 
6 

1 
bad faith or haraumtmt." Marcsau v, Blaclfut Htn£J. ~UIIL, S40 F.M 916, 920 (9th Cir. 2001). 

21 proceeding. Plaintiff never tiled. an IDJWCr or claim of intel'elt. She also bas not appealed the 

2~ . forfeiture order. Co!11Cquently, abe failed to exhauat her tribal remedies and her claim against 

23 Sgt. Thome should be dismissed. Fry v. Colvllle Tnbal CoW't of thl Confodfraled '/'rt/;Jfs of 

DEF!NDANT ANDUW THORNB•S MOTION POll 
SUMM.U.Y JUT>GMENT·l:Z 
(2: 1 S-ev.oo?ll.JCC) 

PLOW, PFLU!GEB. it R.INc;;ER P.S. 
200 wnr howu anu~ . lu1u eoo 
ScuHc.w~ t0119 
n~ toe .u • ·• • n 
l"~x 2015 U t•I4S• 
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1 tlw Col¥fll. ~No. CV.Q7..017~BPS, 2001 U.S. DJat. ImB 60570 (B.D~ Wah. 

2 Aua. 17, 2007) ('11em, Plaintiff Jlicbard P!y failecl1o appur at tbe Uibal court bP"riq DD. his 

3 own motion to dismiss bued on lick of subject matter juriaclictioD. PlaiDtiff a1ao fl'lileci to 

4 appeal the tribal court's Older donyiJ1s Plaintiffs motioa., thus clam.yiaa the tribal appellate court 

5 the opportunity to roviow tbl krMr court's cletennlnatioo af jurbdictlaD. Baaed em Plaimiffa 

own IU:tioa, whether or not OOJiducted in aood faith, Plaimiffs tribal court resnedies were ~ 
6 

ox.bauad. 1\erefan:, this Court is ciiftad by 8up!eme Court precedent to stay itt bad. llld 
7 

thus dismiltCII the iftltlllt aoticm.") 

((QNCLYIION 
I 

9 
For the reascms above, Sgt. Thome respectfully request~ thiu Court diemiu Plaintiff'• 

10 claim egaiDst him with prejudiee. 

11 

12 RBSPECTFULL Y SUBMITIBl) this 31st day of "'<W'~ 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

"T''o.-.-~ a. Ned WSBA No. 28944 
A. Safarli. WSBA No. 44056 

W. Thomas Stroot, Suite 500 
Seattle, WA ?8119-4296 
~@fto)'d•riD&er.com 
jaafarli@floyd .. rinac:r.com 
Tel (206) 441-4455 
Fax (206) 441 .. 8484 
..ttto111eys for Dl/tndlll'lt bdrrN Thome 

D!FBNI)~T 4~UW THOaNI'S Me'fJON PQll FLOYn, PPLU!G!l - R.ING!R. P .S. 
SUMM.UY JUDQMENT • 13 
(2;15~~7ll·J~) 1!00 WtU 'I'HGIIU $Ute~. $U"C 100 

SCATl'LC, Wlo 111111 
Tu eo• .u r .,..u 
,,.,. 100 '" , ...... 
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1 ClllTIPICATB OF SBilVICB 

2 The Ulldmlped ·hereby oortiftca UDder pcualty of pBtjury UDder t1w laws of the United 

3 Sta1a of Ame:ricc, tbat on the date noted below, a true and comet 4;0py oftbe fmeaoing was 

4 delivt'I'Od aDd/or ~tted iD tbD ll1IDI1el(a) zwted below: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

W~lilmJ ... 'I&IoD 
Auomty at Law 
401 Cemra1 Awcue 
SoJllnat-, WA H225 

R.. July Siaapaon CofllfSIIp ~ 
Aaiazd AUOruy Gaaaral Dfpt11111tt:nt if Llulumt 
LioeDiiq& ~Low DMiilm 
Wubtnaton Stlde Att.otwsy O=ncral'a C'.)fficn 
1125 WuiJIDpon St. S.S. 
Olyrapia, WA 91501..0110 

I>ATBD tbiJ ~~ day of March. 2016. 

[ ]ViaMeuaapr 
[ ] Viaim&il 
[ JVbPnimila 
[ l Via U.S. Man 
[Xl Vis CMIBCF 

[ ] Via Mosserapr 
[ ] Vi~Bmail 
[ ] Via Feaimile 
[ ] Via U.S. Mail 
[X] Vfa CM/.BCF 

DEFSNDANT ANPUW THORN!'S MOTION FOR 
SUMMARY .1UIXIMBNT • 14 

Ft.OYD, PFLUEGER.&: R.INGSR P.S. 
(2: 15-cv.001ll·lCC) !00 Wen TIIGIIU STHU. h•t£ 1100 

$U'Tf~C. WA IJI l I i 
Tc~ 20t •• I••USII 

r•~ iOI 44 I····· 
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UNlTBD STATBS DISTRICT COURT 
WESTBRN DIS1'1UCT OF WASHINGTON 

ATSEATn.E 

SUSAN PEARSON, a individual, 

Plaintift', 

YS. 

Director of the Department of 
Licensin& 
a subdivision of the State of 
WashiDgtco. in ~official 
capacity and J. Schwalm, H. 
Kleinman. M. Radley, A. Thorne 
Lany Y ooally Tribal Poll~ Officers 
and Gemftl Authority Police 
Officers pursuant to RCW 10.92 
in their official capacity and in 
their individual CMpaeity and all 
police offiGCn, now LlllkDown who 
were i11volved iD the~ azul 
forfeiture of1999 OMC S·lO Pickup 
truck, 

Defendants. 

Cue No: 2:1 S-ov-00731..JCC 

MEMORANDUM IN REPLY TO 
MOTIONTO SUMMARY 
JUDGBMENT OF SERGEANT 
maRNE 

nns MEMORANDUM is submitted in reply to the motion for summary ju.clgrn(mt of 

Sergeant Thome. Pierson concedes she is late. 

Pl..AIN'TtfF'S M&MOIV.NDUM IN REPL. Y 
TO THE MonON POR. SUMMAltY 
JUDOMENT OF 8BJtQf..A:NT n«>lNE 

William Johnston 
A~temcy at Law 

PO Bax:9S3 
BeU!all*n, Wtthbtpn 98227 
Philo: 360-616-1931 
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2:15-ov-00629-JCC is that Serpat 'J'bame iJ a WlllhiDpm StltD poBce officer. R.CW 10.92 

comewplates tbBt thil ~ tboWd have bom roferrtd to the Hudlcm iJJd lJviQptgo WuraDce 

cJeetiq with Ms. ~who Ia • a Native Amedc&D.. '1'bame lideclud abetted violaticm of 

MI. PicnOD'a rlshta UDder IIISe DDd fedrnllaw. Plahttifra coUMel beUeYel that Triballnsurmoc 

eqJpJoyt Mr.Ncddrman ud pllindtY'belieYe3 thia cue v.-u never ret.rccl to the Hlad1011 and 

LiviDpton IDtunmce eompanlea. 1'hoe: oampcmia iDsufe Swinomish police oftiofn for any 

liability lri.eiq out t;.ftbeir action~ as state polic:c officers. 

RCW 10.92 preventa the Swmomisb Nation fi'OlU raiaiq soveman immunity defaase up 

to the limits of the insurance peW~. 

(ii) Each polic)' of~ iaued under this chapter must iDdude a provision that the 
i.Dsurance shall be available to satisfy uttlcmetm or judamonta ariai1Ja frorn tbc tortious 
conduct of tribal police oftlcm when actin,g ift the capacity ofs general authority 
Wubington peace ofticor, &lld that to the extent of policy covcraac neither the oovereign 
tribe! nation nor 1ho ~ Qanier will mise a defense of eovereip immunity to 
preclude an action for ~es under state or ~ law, tho dete:mination of fault in a 
civil action. or the pay~t of a aettletMnt or judpnalt aritifta from the tortious conduct 

Plaindff contends Thome is a atite law ~officer and ~volved in tbe illepl 

confiacation of Ms. Pimon'a motor vehicle. Plaintifrt ellim to pl,lflue Thoroe bs state eourt, €)1 

upon removal, ~ fMcraJ court il hued UpQn Smith Plwnbiq Ccmpmy v. Aetna Cuuolty 4: 

Surety, 149 Ariz. 524(1986), cen. deni~ 479 U.S. 987 (1986) and White Mountain Apache 

Tribe v. Smith PlumbiJ28 856 F2d 1301 (91k Cit'. 1988), 

Uncter the precedent of Wilson Cue No: 2: 15-ev·006294CC, plaintiff urges the court 

this eourt aot to dismiu based upcm ca 19 or comity. A. refmal to the tribal court hued upm 

PLAJtoi1'1FrS MBMORANDUM IN UPL Y 2 William Joisaslcrl 
TO mE MonON R>R SUMMARY A1ter'My a Law 
JUDOM!NT OP SSRG£ANT THOitWE PO lax 953 

Bal~ Wasbtnrn 91227 
Pt!oM: 16W7~t931 
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~ in ...._Ia aft]Jq that in etreat elimhafa Ma. PienloD d&b.t to Htiptm dda cue 

apinlt TbGme. Plaintiff GISel1l comity II aot appropr1diD bcmaule oflCW 10~92., um. tbl 

· lesfllive ill1111 is to mate two claiaoa ofWQbmaton sat= police om-s. "1"he SwiDomiJh are 

apecJal because the Swinamitb. police oflkers, if sued UDder WuhiQatnn Illite law, plemtifD 

ba've to ao tribal cogrt fiiiC aad tbeD tbrouah tht fedml court~.. Such i.u not cm.d could not be the 

log~Udve in1eDt oflCW 10.92 boDtuao, qlin. the 1qia1lai\IO iDiaat M1 to Gnlltl equality 

~ 1Ddiaa police officers~ UDder RCW 10.921Dd all otblr Waahinpm state law 

• CONCLUSION 

Plaiotifti in this cue and in similar litiallim have UDOOvereci a systematic bicakdown in 

the operation ofR.CW 10.92.That statute wu desiped to grant the Swiaomiah Nation the 

privilese of empoweriq it: polioe o.tlicm"S as Waahinat«m Stae law enforcameut oftlcers. It wu 

<*!peel to aram C!Q.uality to tribal officers under R.CW 10.92 and all other Wubiqton State 

police otficors. Plaimiff should be pemdued to litipte her ctUJe against Thome individually nnd 

u a Wasllingtoft State police officer up to tbe li:Jnita of tM coverap wader the Hudson and 

Livinaston IBsunmce policies without in.terfercnae from the SwiDomi.ah Tribe and its attorneys. 

Tbe Wl8hin& ton State Attorney Qeno:al.ehoalci join in plaimift's medon because hie job ia to 

enforce Wuhington state law, not to frustrate it. Laa1ly, pJejntifrs coUDSel believ• that the 


