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L INTRODUCTION

A Decree of Dissolution was entered in this matter based upon a
CR 2A Settlement Agreement (“Settlement Agreement”). The Settlement
Agreement is void and legally unenforceable based upon many grounds in
addition to Joan’s incapacity at the time of the signing of the Settlement
Agreement.

Although the guardianship action was subsequent to the Settlement
Agreement, the trial judge, Katherine Stolz, was aware of the adjudication
of legal incapacity in accord with RCW 11.88 at the time of the motion to
vacate the Decree.

The October 31, 2005 order appointing the Guardian for Joan

adopted the finding that she is incapacitated as of the date of her

closed-head injury due to a car accident in January 2002.

The record before the court on the motion to vacate also included
the guardianship file and in particular the report of the October 21, 2005
Report of Guardian ad Litem Virginia Ferguson and the
Medical/Psychological Report of Dr. Wanwig.

Report of Guardian ad Litem. She [Joan] cannot understand or

comprehend the nature of the decisions facing her necessary to

safeguard whatever financial estate she currently has, nor
effectively assist counsel in dealing with the multiple issues related

to her attempt to set aside her dissolution settlement without
considerable difficulty and assistance.

It appears to this investigator that her cognitive processing
difficulties for complex or highly stressful matter can be traced



back substantially to the after-effects of her closed head injury in
January, 2002.

Medical/Psychological Report of Dr. Wanwig. Organic mental
disorder — not expected to improve. Depression — may improve.
Impaired memory functions, comprehension is poor; thinking and
forming sentences is impaired and depressed mood and energy.
Needs specific assistance in understanding legal papers, her
medical diagnosis and therapies; and with her finances and money.
Assuming the trial court who heard the dissolution was unwilling
to adopt the findings in the order on the guardianship petition that Joan
was incapacitated as of the date of the car accident, and therefore
continuing to be incapacitated on the date of the Settlement Agreement,
Joan’s limitations still met the lesser burden of showing that she was
mentally incapacitated and could not understand the issues related to the
Settlement Agreement. Based on her disability that led to being

adjudicated incapacitated, she was also unable to assent to the Settlement

Agreement.

II. ASSIGNMENTS OF ERROR

A. The trial court erred in denying appellant’s June 22, 2006
Motion to Vacate the January 7, 2005 Decree of Dissolution; Findings of
Fact and Conclusions of Law; and the August 19, 2004 CR 2A Settlement

Agreement incorporated in the Decree.



B. The trial court erred in denying appellant’s September 14,
2004 Motion to Set Aside the August 19, 2004 CR 2A Settlement
Agreement.

1. ISSUES REGARDING ASSIGNMENTS OF ERROR

A. Should a CR 2A Settlement Agreement incorporated in a
Decree of Dissolution, the Findings of Fact and the Conclusions of Law be
vacated when:

e The underlying Settlement Agreement is void because the
appellant was incapacitated at the time the Settlement Agreement
was signed?

o The appellant lacked the legal capacity to enter into a contract
at the time the underlying Settlement Agreement was signed?

e The appellant lacked the capacity to assent to the underlying
Settlement Agreement as required by RCW 2.44.010?

o The respondent negotiated the Settlement Agreement in bad
faith by failing to disclose all assets of the community and
breached his fiduciary duty to his wife by failing to disclose his
knowledge of the extent of her incapacity to the court?

e The judge who mediated and witnessed execution of the
Settlement Agreement did not recuse herself and decided
subsequent motions to vacate that Settlement Agreement?

¢ A guardian ad litem was never appointed to represent Joan in
the dissolution pursuant to RCW 4.08.060?

e A guardian ad litem was never appointed in accord with SPR
98.16W to investigate and report to the court on the Settlement
Agreement prior to a hearing on court approval?



B. Should a CR 2A Settlement Agreement incorporated in a
Decree of Dissolution, the Findings of Fact and the Conclusions of Law be
vacated pursuant to:

e CR 60(b) when the underlying Settlement Agreement was

obtained based on mistake, excusable neglect, unavoidable

casualty and irregularity?

e CR 60(b)(2) when the appellant was not of sound mind when

the underlying Settlement Agreement was signed?

Iv. STATEMENT OF FACTS

Joan and Robert Wright were married on December 29, 1980. CP
1, 446. Throughout most their marriage they operated a catering business,
known as R & B Catering, Inc.' By 2001, the business was generating
significant revenues. CP 165, 173, 183, 228-233.

On January 16, 2002, Joan was involved in an automobile collision
and suffered a traumatic head injury. CP 423, 433, 446-47. Sometime
before the auto accident, Robert had begun restructuring the family
finances and estate plan, including sending substantial sums of money to

his mother,” all without Joan’s knowledge. CP 27, 31-65, 90.

! See First Supplemental Designation of Clerk’s Papers, Declaration of Joan H. Wright in
Support of Temporary Orders, pages 1-2, filed 9/15/2003 in Pierce County Cause No. 03-
3-02859-1. A Clerk’s Papers citation was not available as of the date of the filing of this
brief.

z Although Robert labeled the funds transferred to his mother as “loan payments,” the
funds were deposited into accounts using his social security number. In 2001 and




After the accident, Robert stepped up his restructuring activities
including having Joan sign a Community Property Agreement on March
13, 2002, less than two months after the accident.> This converted Joan’s
separate property into community property thereby giving Robert an equal
interest in her accident funds.

Unfortunately, Joan never fully recovered from her brain injuries.*
The Report of Guardian ad Litem provided to the trial court as a working
copy on the motion to vacate included the medical reports of four
practitioners. >

Dr. Wanwig prepared the Medical/Psychological Report. Dr.

Wanwig’s findings and prognosis included: Organic mental

disorder — not expected to improve. Depression — may improve.

Dr. Wanwig summarily identified Joan’s history: impaired

memory functions, comprehension is poor; thinking and forming

sentences is impaired and depressed mood and energy. In that
report, Dr. Wanwig’s opinions on specific assistance Joan needed:

needs help in understanding legal papers, her medical diagnosis
and therapies; and with her finances and money.

Katharine Brzezinski-Stein, Ph.D. Dr. Brzezinski-Stein evaluated
Joan on 8/15/02 as part of the Social Security disability

subsequently, the interest on those accounts was reported on Robert and Joan’s joint
federal income tax returns.

3 See First Supplemental Designation of Clerk’s Papers, Response Declaration of Robert
D. Wright, Exhibit E, filed May 26, 2004

* For an overview of the accident, recovery and Joan’s residual impairments, See the
Report of Guardian ad Litem filed on October 21, 2005 in the Guardianship of Joan
Wright, Pierce County Superior Court Cause No. 05-4-01384-5. A copy is attached
hereto as Appendix “B”. Addition of the Report of Guardian ad Litem to the Clerk’s
Papers is pending outcome of a Motion to Supplement the Record of the appellate court.

* The complete medical reports are attached to the Report of Guardian ad Litem attached
hereto as Appendix “B”. See Footnote No. 3.




determination process. That doctor’s report states the following
with regard to Joan’s:

History. In January 2002, she was in a serious motor
vehicle accident in which she sustained a traumatic brain
injury with loss of consciousness, along with bilateral hip
fractures, a punctured lung, pelvic and rib fractures, and a
bladder injury. She was hospitalized for over a month.

Mental Status Examination. Thoughts were reasonably
clear, but stream of mental activity was somewhat
tangential. Joan was oriented to person, but was one day
off on the date and could not name the site of her
evaluation. Remote memory functions were poor to fair for
past dates and life events.

Diagnosis. Amnestic disorder due to traumatic brain injury
and adjustment disorder with depressed mood.

Laura Dahmer-White, Ph.D. Dr. Dahmer-White evaluated Joan

multiple times based on a referral from Dr. Brzezinski-Stein.
Those first visits were in 9/22/04, 10/13/04, and 11/04/04. On July
28, 2005, Dr. Dahmer-White saw Joan as part of a follow up
assessment. That report, occurring less than a month before the
CR 24 Settlement Conference, noted that Joan continued to

experience cognitive sequelae of the motor vehicle accident and
traumatic brain injury and needs follow-up with cognitive
rehabilitation.

On September 22, 2006. Dr. Dahmer-White opined that:
Given that Ms. Wright showed evidence of significant
cognitive deficits when evaluated by Dr. Brzezinski-Stein
in 8/02 and when she was evaluated by me in 9/04, it is my
opinion, with a reasonable degree of medical certainty, that
Ms. Wright was incapacitated on the date she signed the
settlement agreement in late 2004 or early 2005.

¢ A copy of the Certification of Dr. Laura Dahmer-White is attached hereto in Appendix
“D”. A Clerk’s Papers citation to this document is pending the outcome of the Motion to
Supplement the Record. The Certification was filed in both the guardianship and

dissolution.



On August 15, 2002, Joan was evaluated and found to have
significant impairments, that she would probably qualify for SSI benefits
and would then need a designated payee.’

On July 16, 2002, Robert filled out a Daily Activities
Questionnaire related to Joan’s application for disability benefits. CP 441-
444% In that document, Robert made the following hand-written
comments:

e Describe your observations which show a mental or emotional

problem. Answer: Short term memory lapse and concentration

problems along with many physical problems since auto

accident on 1-16-02.

e Are you aware of a particular time when these first began to
show up? Answer: Auto accident on 1-16-02.

® Does he/she have problems paying attention? Answer: Yes.
Unable to pay attention and follow instructions or directions
and memory loss since auto accident on 1-16-02.

e Can he/she follow spoken or written instructions? Answer:
No. Short term memory loss upon spoken instructions — does
well with written instructions but bad at puzzles.

® Can he/she finish what is started? (chores, reading, etc).
Answer: No. Shortness of breath. Needs rest between chores.
Unable to sit or lay in one spot long.

e Does he/she have memory problems? Answer: Yes. Short
term lapse in memory due to auto wreck.

7 Report of Brzezinski-Stein, Ph.D., Exhibit “B” of the Report of Guardian ad Litem
attached hereto in Appendix “B”.
% A copy of the Daily Activities Questionnaire is attached hereto as Appendix “C”.




* Briefly describe his/her relationship with former employers,
supervisors and coworkers.  Was that behavior at work
appropriate? Answer: Yes. Very good employee.

® Describe any change there has been in his/her ability to handle

money (ie. Shopping, managing a checking/savings account,

paying bills). Answer: Joan has memory and physical problems
since the accident so I handle and manage our finances.

After the accident, Joan was not able to resume her role in the
family catering business and the parties often fought.” On or about June
27, 2003, Joan moved out of the community residence taking just over
$100,000 in PIP insurance proceeds from her accident and $13,000 from a
joint bank account.'’

On Septemberl5, 2003, Joan petitioned for dissolution of her
marriage."!  For background purposes, between the time the petition for
dissolution was filed and the time of the August 19, 2004 Settlement
Conference, Joan’s attorney filed three motions for financial relief.!?

The outcome of the Settlement Conference was a CR 2A

Settlement Agreement, which is the subject of this appeal. The Honorable

? See First Supplemental Designation of Clerk’s Papers, Declaration of Joan H. Wright in
Support of Temporary Orders, pages 2-3, filed 9/15/2003 in Pierce County Cause No. 03-
3-02859-1.

'* See First Supplemental Designation of Clerk’s Papers, Declaration of Joan H. Wright
in Support of Temporary Orders, page 2, filed 9/15/2003 in Pierce County Cause No. 03-
3-02859-1.

! See First Supplemental Designation of Clerk’s Papers, Petition for Dissolution of
Marriage, filed 9/15/2003 in Pierce County Cause No. 03-3-02859-1.

2 These documents have not been made a part of the appellate record as they are not
relevant to the issues of appeal.




Kathryn Stolz mediated and signed the Settlement Agreement as a
witness. CP 150-154. There is some language in the Settlement
Agreement about further distribution of personalty, however, each is
ordered to keep his/her own bank accounts, and there was no indication
whether discovery was outstanding. CP 152-153.

On September 7, 2004, a Nebraska bank provided documents
responsive to a subpoena, which documents showed $180,000 in Robert’s
name, and which had not been disclosed in the course of the Settlement
Conference. CP 27, 33-65. In response, Robert claimed the $180,000 was
really his mother's money even though the account used Robert’s social
security number. CP 90.

On November 19, 2004, the Honorable Kathryn Stolz, who had
mediated and signed the Settlement Agreement, denied Joan’s Motion to
Set Aside the Agreement. CP 114-120. On January 7, 2005, the trial
court entered a decree based on the Settlement Agreement executed at a
settlement conference despite Joan’s request that it be set aside. CP 155-
158, 159-163. Joan’s first appeal to this court, under docket number
32839-9-I1, was timely filed on February 7, 2005. CP 354-416.

Following the filing of the notice of appeal, Joan was referred to
domestic attorney Peggy Fraychineaud-Gross and subsequently obtained

appellate counsel Margaret Dore for consultation on appeal. CP 449. In



the end, the undersigned attorney Richard Shepard agreed to represent
Joan on the appeal.”® Based upon review of the case and consultation
between involved counsel that a substantial question existed whether Joan
possessed the legal capacity to sign the Settlement Agreement or
otherwise to assist her original attorney in the dissolution. CP 446-474.

A petition for appointment of a guardian was filed in Pierce
County Superior Court on September 21, 2005.! Concurrently, the
undersigned requested and obtained a stay of proceedings in this court
pending a final determination on the petition for guardianship.'’

An Order Appointing a Guardian of the Estate and Limited
Guardian of the Person for Joan was entered on October 31, 2005.) In
that order, the court adopted the following findings:

Ms. Wright is unable to comprehend financial, legal, or business

decisions without assistance. She is incapacitated as of the date of

her closed-head injury due to a car accident in January 2002.

At the behes1 of the appointed guardian, Joan’s trial attorney
sought vacation of the Settlement Agreement and the Decree of

Dissolution on the basis that Joan was incapacitated at the time the

B See Appellate pleading file for Mr. Shepard’s Notice of Appearance. See also, August
10, 2006 Notice of Appeal and Certificate of Forwarding. CP 592-595.

** The Pierce County Superior Court Cause No. is 05-4-01384-5.

13 See, Motion to Stay Proceedings in this Court pending disposition of guardianship
petition, filed herein on September 28, 2005, and Order Staying Proceedings.

" A copy of the Order Appointing Guardian of Estate and Limited Guardian of Person is
attached hereto as Appendix “A”. A Clerk’s Paper citation to this document is pending
outcome of the Motion to Supplement the Record.

10



agreement was executed. CP 446-474. This motion was also heard by the
Honorable Kathryn Stolz and denied on July 14, 2006. CP 590-591. The
second notice of appeal was filed on August 10, 2006 and the matters
consolidated. CP 592-595.

In September 2006, following the Guardian’s request, clinical
neuro-psychologist, Laura Dahmer-White, Ph.D., advised, in her
professional opinion, Joan was incapacitated on the date she signed the
settlement agreement... !’

Joan Wright and her guardian are now before this court requesting
that the Decree of Dissolution be vacated, that the Settlement Agreement
executed on August 19, 2004 be vacated, and that this case be remanded to
the Superior Court for trial.

V. ARGUMENT

Standard of Review. The decision to vacate a judgment under CR

60(b) will be overturned on appeal where it plainly appears that the trial

court has abused its discretion.'® Discretion is abused where it is based on

untenable grounds or for untenable reasons. '

"7 A copy of the Certification of Dr. Laura Dahmer-White is attached hereto in Appendix
“D”. A Clerk’s Papers citation to this document is pending the outcome of the Motion to
Supplement the Record.

BInre Guardianship of Adamec, 100 Wn.2d 166, 173, 667 P.2d 1085 (1983).

' In re Schuoler, 106 Wn.2d 500, 512, 723 P.2d 1103 (1986); In re Marriage of Tang, 57
Wn. App. 648, 653, 789 P.2d 118 (1990).

11



Summary. Here, the denial of the motions to vacate and set aside
amount to an abuse of discretion based on untenable grounds and
untenable reasons because Joan was incapacitated at the time of the
Settlement Agreement and could not assent to or negotiate the agreement.

In a separate Pierce County guardianship proceeding, called to the
attention of the trial court on the motion to vacate, the court, in finding
Joan incapacitated within the meaning of RCW 11.88, in the Order

Appointing Guardian of Estate and Limited Guardian of Person? found:

(1)  Nature of Incapacity: That Joan H. Wright is an
incapacitated/client [plerson as defined by RCW 11.88.010 by reason of

mental, emotional, and physical problems, including impaired memory
functions, poor comprehension, impaired thinking and sentence
formulation, and depressed mood and energy.

Ms Wright is unable to comprehend financial, legal, or
business decisions without assistance.

She is incapacitated as of the date of her closed-head injury
due to a car accident in January 2002.

2 Limitation of Rights: That the client should not have the
right to, in pertinent part, enter into contract; to appoint someone to act on
her behalf; to sue or to be sued other than through a guardian; and to
manage her own financial affairs.

Further untenable grounds and reasons include her husband failing

to disclose his knowledge of her incapacity to the court; a guardian ad

% See Appendix “A”, Order Appointing Guardian of Estate and Limited Guardian of

Person, pages 5, 9-10.

12



litem was never appointed to assist Joan or investigate the settlement; and
her husband misrepresented the community assets to the court.

Guardianship Record. According to RAP 9.10, the appellate court

can on its own initiative or on the motion of a party, direct the transmittal

of additional clerk’s papers and exhibits. A Motion to Supplement the

Record with pleadings from the guardianship case, especially those called
to the attention of the trial court and argued on the motion to vacate, has
been filed contemporaneously with appellant’s opening appellate brief.

In light of the appellate court’s desire to make rulings on the
merits, the court should be aware that in guardianship proceedings, the
general rule precluding supplementation of the record with material not in
the trial court record will normally be deemed waived and the record
supplemented with information so as to apprise the reviewing court of the
most current set of circumstances.?!

This is predicated on the idea that “[s]ituations such as those
involving dependent children or incapacitated persons are fluid and ever
changing.” Id. There, the court stated that the consideration of evidence

not previously before the trier of fact allows the appellate court to make a

determination in the best interest of the parties. Id. This conclusion gives

*! In re Guardianship of Way, 79 Wn. App. 184, 192, 901 P.2d 349 (1995).

13



the court broad authority to gather all pertinent information relevant to
acting in the best interest of an incapacitated person.

Here, the argument in favor of supplementing the record is even
stronger since the evidence appellant wishes to supplement the record with
including the order of the guardianship finding Joan incapacitated at the
time of the Settlement Agreement were before the court in the dissolution
proceeding. CP 432, 456, 474. A decision on the merit’s of Joan’s
appeal requires reference to the guardianship record.

Authority. CR 60(b) provides various grounds for vacating a
judgment including, in relevant part:

(1) mistakes, inadvertence, surprise, excusable neglect or
irregularity in obtaining a judgment or order;

(2) for erroneous proceedings against a minor or person of
unsound mind, when the condition of such defendant does not appear in
the record, nor the error in the proceedings;

(4) fraud;

(5) the judgment is void;

(9) unavoidable casualty or misfortune preventing the party from
prosecuting or defending; and

(11) any other reason justifying relief from the operation of the
judgment.

A. Settlement Agreements

The Settlement Agreement signed by Joan when she continued
to have mental difficulties as a result of a head injury and was

14



in reality legally incapacitated is void and unenforceable

because she lacked the mental capacity to contract as well as

the capacity to assent to the contract.

The Settlement Agreement signed by Joan on August 19, 2004 was
incorporated into the January 17, 2005 Decree of Dissolution and formed
the basis for the Decree. CP 146-154.

Generally, Settlement Agreements are deemed enforceable if made
and assented to in open court on the record.”? However, enforceability is
determined by reference to the substantive law of contracts, rather than to
the rule or statute.”® The burden is on the party seeking to enforce the
Settlement Agreement by showing there is no genuine dispute regarding
the existence and material terms of a Settlement Agreement.?*

Washington statutory and case law provide that an attorney has the
authority to settle a case on behalf of a client, but the settlement is binding
on the client only if it was authorized by the client.?’

An enforceable Settlement Agreement must comply with CR 2A

which reads:

2 - RCW 2.44.010, CR 2A.

7 Stottlemyre v. Reed, 35 Wn. App. 169, 171, 665 P.2d 1383, review denied, 100 Wn.2d
1015 (1983); Morris v. Maks, 69 Wn. App. 865, 869, 850 P.2d 1357 (1993). See also,
Martinez v. Miller Industries Inc., 94 Wn. App. 935, 974 P.2d 1261 (1999) (Final
Judgments entered by stipulation or consent are contractual in nature.)

In re Marriage of Ferree, 71 Wn. App. 35, 41, 856 P.2d 706 (1993).

» Long v. Harold, 76 Wn. App. 317, 320, 884 P.2d 934 (1994). See also, Haller v.
Wallis, 89 Wn2d 539, 573 P.2d 1302 (1978) (Stipulated judgment void for lack of
client’s consent.)

15



No agreement or consent between parties or attorneys in respect to
the proceedings in a cause, the purport of which is dispute, will be
regarded by the court unless the same shall have been made and
assented to in open court on the record, or entered in the minutes,
or unless the evidence thereof shall be in writing and subscribed by
the attorneys denying the same.

1. Assent

Under Contract principals, the term “assent” means as to approve,
ratify and confirm, and implies a conscious approval of facts actually
known, as distinguished from mere neglect to ascertain facts, which
requires a meeting of the minds of all the parties to a contract.2®

2. Mental Capacity to Contract

To make a valid contract, each party must be of sufficient mental
capacity to appreciate the effect of what he is doing, and must also be able
to exercise his will with reference thereto.?’

The test of mental capacity to contract is whether the person

possesses sufficient mind to understand, in a reasonable manner,

the nature and effect of the act in which he is engaged. It is not

necessary to show that a person was incompetent to transact any

kind of business, but to invalidate his contract it is sufficient to

show that he was mentally incompetent to deal with the particular
contract at issue.?

2 Blacks Law Dictionary, 106 (5% ed. 1979).

%7 Page v. Prudential Life Ins. Co., 12 Wn.2d 101, 108, 120 P.2d 527 (1942) (quoting 17
C.J.S., Contracts, p. 479 § 133).

2 14. at 108-109.
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Contractual capacity is a question of fact to be determined at the
time the transaction occurred and everyone is presumed sane; and that this
presumption is overcome by clear, cogent and convincing evidence.?

Applying these contract principles to the instant case, Joan’s
mental incapacity at the time the Settlement Agreement was negotiated
vitiated her ability to enter into the contract. As pointed out in the
Memorandum of Law in support of the motion to vacate, Joan’s medical
diagnosis that followed her car accident included that she suffered from
auditory processing dysfunction and amnesic disorder that severely
impaired her ability to appreciate or understand the legal proceedings. CP
447. 1t was implausible for Joan to comprehend the nature and effect of
what the contract entailed. Joan told her dissolution attorney Ms.
Josephson, that she was signing the agreement in protest. CP 429.

The order on the guardianship adopted the finding that:

Ms. Wright is unable to comprehend financial, legal, or business
decisions without assistance. She is incapacitated as of the date of
her closed-head injury due to a car accident in January 2002.%°
In addition, the guardianship order established limitations on

Joan’s rights including removing her right to enter into a contract; to

marry or divorce; to appoint someone to act on her behalf: to sue or to be

» Page, 12 Wn.2d at 109 (citing 17 C.J.S., Contracts, p- 479 § 133).
** See attached Appendix “A”, Order Appointing Guardian of Estate and Limited

Guardian of Person, page 5.
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sued other than through a guardian; and to buy, sell, own, mortgage, or
lease property.! Applying the test of mental capacity to contract, the
court has stated that it was not necessary to show that someone was:
Incompetent to transact any kind of business, but to invalidate a
contract it is sufficient to show that he was mentally incompetent
to deal with the particular contract at issue.>
The facts here more than meet the burden of showing that Joan was
incompetent to deal with the particular contract at issue based on the court
finding her legally incapacitated from the date of her closed head injury
and appointing a guardian of the estate and limited guardian of the person.
In argument on the motion to vacate, Joan’s dissolution attorney,
Peggy Fraychineaud-Gross referred the court to the Report of Guardian ad
Litem as follows:
You have that before you, Your Honor. It has, attached to it, a
number of doctors’ reports showing that Joan does not have the
capacity to contract, to enter into any kind of legal document; and
did you have a chance to read through the Guardian ad Litem
report because it’s quite specific.
Let’s see if I can get that exact verbiage, but she finds that there’s
no question in her mind that Joan is incapacitated; and this came in
September and October of 2005, Your Honor, which was more
than a year after Joan had signed the CR 2A in August of 2004; so

there’s little doubt that her disability was worse in August of 2004
than it was in September and October of 2005.3

*! See attached Appendix “A”, Order Appointing Guardian of Estate and Limited

Guardian of Person, page 8.
%2 Page, 12 Wn.2d at 108.
% Verbatim Report of Proceedings, July 14, 2006, pages 6-7, lines 21-9.
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...[T]he pertinent issue in this case, is that she didn’t have the
capacity. That’s been determined by the Court, even now in
October of 20053

Even absent the finding of incapacity, the record clearly supports a
conclusion in line with Page:

That she was mentally incompetent to deal with the particular
contract at issue.*®

Counsel for Joan on the motion to vacate stated that the medical
records of Joan after her automobile injuries provide indisputable evidence
that she would have been deemed incapacitated under RCW 11.88 at the
time she signed the Settlement Agreement. CP 457. Counsel argued
further on the motion to vacate in support of Joan’s incapacity by referring
the trial court to the October 21, 2005 Report of Guardian ad Litem
Virginia Ferguson:

She [Joan] cannot understand or comprehend the nature of the

decisions facing her necessary to safeguard whatever financial

estate she currently has, nor effectively assist counsel in dealing
with the multiple issues related to her attempt to set aside her

dissolution settlement without considerable difficulty and
assistance.

It appears to this investigator that her cognitive processing
difficulties for complex or highly stressful matter can be traced
back substantially to the after-effects of her closed head injury in
January, 2002. CP 450-451.

> Verbatim Report of Proceedings, July 14, 2006, page 8, lines 10-13.
% Page, 12 Wn.2d at 108.
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The complete report was before the trial court on the motion to
vacate as a working copy.*® CP 432, 456.

It was further brought to the trial court’s attention that Joan had
been adjudicated incapacitated in October 2005 by the Order Appointing
Guardian of Estate and Limited Guardian of Person. CP 457. In the order
on the motion to vacate, the trial court felt that Joan did not meet her
burden of proving her incapacity by clear, cogent and convincing
evidence. CP 591.

An adjudication of incapacity pursuant to RCW 11.88 should alone
amount to clear, cogent, and convincing evidence supporting the motion to
vacate.  Nonetheless, there was additional evidence supporting Joan’s
incapacity.

Also before the trial court at the time of the motion to vacate was
the declaration of Robin H. Balsam, attorney for Commencement Bay
Guardianship Services, the court appointed guardian of Joan. CP 432-445.
In that declaration, Ms. Balsam based on her over twenty years experience
as an attorney working with individuals adjudicated legally incapacitated
and her meetings with Joan on numerous occasions set forth the following

notable points with regard to Joan:

% Verbatim Report of Proceedings, July 14, 2006, page 3, lines 2-4.
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¢ Ms. Wright cannot read a document and digest its content, without
significant time to read each sentence several times before she can
understand its content. CP 434.

e She cannot make quick decisions and when frustrated and upset,
will do whatever needs to be done to make the aggravation g0 away.
CP 433-434.

* Although to date, Ms. Wright’s physical injuries have improved,
according to her medical reports her cranial injuries are permanent and
improvement, if any, is very slow [and] are [her injuries] unlikely to
resolve. Thus, at the time Ms. Wright sought the legal services of her
initial attorney, Deborah Josephson, for purposes of obtaining a
dissolution..., her condition and her ability to comprehend and make
sound decisions prior to being adjudicated incompetent was medically
worse than her condition now. CP 434,
Not only did Joan lack the mental capacity to contract in August
2004, she lacked the ability to assent in open court pursuant to CR 2A and
RCW 2.44.010 to the Settlement Agreement. This amounts to yet another
reason the Settlement Agreement incorporated in the 2005 Decree of
Dissolution is void and the motion to vacate should have been granted on
these grounds as well. Joan’s mental limitations stemmed from her
January 2002 car accident as opined by the Guardian ad Litem Virginia
Ferguson, Dr. Wanwig, Katharine Brzezinski-Stein, Ph.D. and Laura

Dahmer-White, Ph.D.3” Those reports include the following:

Dr. Wanwig
¢ Organic mental disorder — not expected to improve.

%7 See attached Appendix “B”, Report of Guardian ad Litem. The doctor’s reports are
attached as exhibits to the Report of Guardian ad Litem.
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Depression — may improve.

Impaired memory functions.
Comprehension is poor.

Thinking and forming sentences is impaired.
Depressed mood and energy.

Needs help understanding legal papers.
Needs help with understanding her medical
diagnosis/therapies.

Needs help with her finances and money.

Katharine Brzezinski-Stein, Ph.D.

Serious motor vehicle accident in January 2002.

Joan sustained a traumatic brain injury with loss of
consciousness, along with bilateral hip fractures, a
punctured lung, pelvic and rib fractures, and a bladder
injury.

She was hospitalized for over a month.

Thoughts reasonably clear, but stream of mental activity
was somewhat tangential.

Joan was oriented to person, but was one day off on the
date and could not name the site of her evaluation.

Remote memory functions were poor to fair for past dates
and life events.

Diagnosis. Amnestic disorder due to traumatic brain injury
and adjustment disorder with depressed mood.

Laura Dahmer-White, Ph.D.

Dr. Dahmer-White evaluated Joan multiple times based on a

referral from Dr. Brzezinski-Stein. Those first visits were in 9/22/04,
10/13/04, and 11/04/04. On July 28, 2005, Dr. Dahmer-White saw Joan as

part of a follow up assessment. That report occurred less than a month

before the CR 2A Settlement Conference.

Joan continued to experience cognitive sequelae of the
motor vehicle accident,
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e Traumatic brain injury, and
e Needs follow-up with cognitive rehabilitation.

On September 22, 2006, Dr. Dahmer-White opined:

Ms. Wright sustained a traumatic brain injury in a motor vehicle
accident in 1/02.

Her head CT scan at that time also revealed evidence of old
bilateral small strokes and periventricular white matter changes.

The guardianship order dated 10/31/05 stated, She is incapacitated
as of the date of her closed head injury due to car accident in
January of 2002.
Given that Ms. Wright showed evidence of significant cognitive
deficits when evaluated by Dr. Brzezinski-Stein in 8/02 and when
she was evaluated by me in 9/04, it is my opinion, with a
reasonable degree of medical certainty, that Ms. Wright was
incapacitated on the date she signed the settlement agreement in
late 2004 or early 2005.3
In sum, Joan’s mental condition and related incapacity inhibited
her ability to understand the settlement conference proceeding as well as
the Settlement Agreement. Based on the mental limitations, Joan could
not effectively assist her counsel present her case and was unable to assent

to a Settlement Agreement.

3. Breach of Fiduciary Duty

The Settlement Agreement along with the Decree are void
based on Robert’s breach of his fiduciary duty by failing to
disclose his knowledge of Joan’s lack of capacity to the court.

% A copy of the Certification of Dr. Laura Dahmer-White is attached hereto in Appendix
“D”. A Clerk’s Papers citation to this document is pending the outcome of the Motion to

Supplement the Record.
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As part of the processing of Joan for Social Security disability,
Robert filled out and signed a Daily Activity Questionnaire on July 17,
2002. CP 441-445. This document was before the trial court on the
motion to vacate as an exhibit to Ms. Balsam’s declaration referenced
above.

In that questionnaire, Robert makes the following statements:

¢ Short term memory lapse and concentration problems along with
many physical problems since the auto accident on 1-16-02. CP 441.

¢ Unable to pay attention and follow instructions or directions and
memory loss since auto accident. CP 441.

¢ Short term memory loss upon spoken instructions. CP 441.
* Reminder to take [prescriptions] on a routine. CP 443,

¢ Joan has memory and physical problems since the accident, so I
handle and manage our finances. CP 444.

¢ Unable to do any lengthy activities. Unable to work. Unable to
lift or move objects. CP 445.

From Robert’s answers above, it is apparent that he had knowledge
of Joan’s incapacity. However, he failed to disclose his knowledge and
attempted to enter into a binding agreement with Joan. Above, he
repeatedly stated that she had memory loss and that since the accident, she
was unable to pay attention or follow directions. Effectively, Robert took

advantage of Joan in the settlement negotiations knowing that she most
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likely did not comprehend what was going on, that she was most likely
could not remember the extent of their assets, and that she unable to
participate in the negotiation as a result of her incapacity.

Washington case law has held that the failure to disclose the
opposing party’s lack of capacity to the trial court so that the trial court
can take the appropriate protective action can render a judgment void.>
Robert’s breach of fiduciary duty to Joan further supports the motion to
vacate.

In Flaherty, the court held that it was the opposing party’s duty to
disclose knowledge of the disability so that a Guardian ad Litem could be
appointed as set forth in RCW 4.08.060. The court went on to say that:

The statute is mandatory. A person under such legal disability can

appear in court only by a guardian ad litem or by a regularly

appointed guardian. A guardian has complete statutory power to
represent the interests of the ward.*’

The statutory mandate is not satisfied when the person under legal

disability is represented by an attorney. The fact of the wife’s civil

disability was known to her husband and his attorney. It was

incumbent upon them to apprise the court of the wife’s
incapacity.*!

* See e.g., In re Dill, 60 Wash.2d 148, 373 P.2d 541 (1962) (Where civil disability of
wife was known to husband’s attorney, husband’s attorney had a duty to inform the court
of the wife’s condition.); Flaherty v. Flaherty, 50 Wash.2d 393,312 P.2d 205 (1957)
(Husband and husband’s attorney on motion to vacate divorce decree had a duty to
inform the court of the fact that they knew that wife was presently incapacitated. ). These
cases are attached hereto in Appendix “F”.

“ Dill, 60 Wash.2d at 543 (citing Rupe v. Robinson, 139 Wash. 592, 595, 247 P. 954
(1926).

* Flaherty, 50 Wash.2d at 397. (Emphasis added.)
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Here, much like Flaherty, Robert was aware of Joan’s incapacity.
He made lengthy statements in the Daily Activities Questionnaire
including the fact that she had concentration problems since the accident;
that she was unable to pay attention and follow instructions; and that she
had short term memory loss upon spoken instructions. CP 441-444.
These statements further support that Joan was unable to enter the
Settlement Agreement because she could not assent to the Settlement
Agreement and was unable to understand the Settlement Agreement.

Considering these statements along with the other evidence in this
file, Joan could not effectively assist her counsel in her representation and
should have had a litigation guardian ad litem appointed to act on her
behalf in the dissolution.*? Additionally, a settlement Guardian ad Litem
should also have been appointed to review the CR 2A Settlement
Agreement prior to its entry pursuant to SPR 98.16W.

Conclusion. The court may provide relief from a judgment under
CR 60(b)(5) if the judgment is void. The trial court had ample evidence
showing that Joan was legally incapacitated at the time of the Settlement
Agreement and that Robert breached his fiduciary duty to Joan by failing

to disclose her incapacity to the court. For these reasons, the Settlement

2 RCW 4.08.060.
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Agreement is void and legally unenforceable. Therefore, the Decree
incorporating the Settlement Agreement is void as well.

B. Civil Rule 60(b)

1. Unsound Mind.

The Decree of Dissolution, Findings of Fact and Conclusions of

Law should have been vacated along with the Settlement

Agreement because Joan was of unsound mind at the time of

the Settlement Agreement and the record lacks reference to

her incapacity.

CR 60(b)(2) allows relief from judgment against a party if the
proceedings are against a minor or person of unsound mind and their
condition did not appear in the record. In the instant case, no reference
was made with regard to the Joan’s legal incapacity at the time that she
signed the Settlement Agreement.

CR 60(b) does not provide a definition of the term “unsound mind”
for purposes of vacating a judgment; however, the Washington courts

have turned to the Federal Court’s interpretation of a federal rule in

construing the state rule.* As stated in Goewey v. United States* and

Cobb_v. Nizani,” “unsound mind” is defined as a person not

understanding the nature and effect of his acts, and of comprehending his

legal rights and liabilities.

* See Pybas v. Paolino, 73 Wn. App. 393, 869 P.2d 427 (1994).
* Goewey v. United States, 612 F.2d 539 , 544, 222 Ct. CL. 104 (1979).
* Cobb v. Nizani, 851 F.2d 730, 732 (4% Cir. 1988).
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Some time ago in the case of Adams v. Adams,*® the Washington

Supreme Court found that where the husband was unable to mentally
process the property settlement agreement that he signed due to a bout
with the flu, that the Decree should be vacated pursuant to both a
provision of unsound mind [now known as CR 60(b)(2)], and that as a
result of his impairment, it constituted unavoidable casualty or misfortune
preventing the party from prosecuting or defending [now known as CR
60(b)(9)]-

The definition provided by the Federal Courts is clearly applicable
to this proceeding and Joan’s state of mind at the time she signed the
Settlement Agreement. At the time the appellant executed the Settlement
Agreement, her medical condition made her incapable of understanding
her legal rights and liabilities.

At the time of Settlement Conference... Joan was in the midst of

medical treatment for her conditions and did not have the cognitive

ability to understand what the attorneys and Judge were
discussing,...

Nor did [she] understand the document [she] signed... “I was very

agitated, could not understand what was being proposed and

wanted them to stop pressuring me. CP 424.

Thus, the appellant satisfies the criteria for a person with an

“unsound mind” or incapacitated person satisfying the threshold for

“ See Adams v. Adams, 181 Wash. 192, 42 P.2d 787 (1935).
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vacating the Decree of Dissolution, Findings of Fact and Conclusions of
Law and underlying Settlement Agreement under CR 60(b)(2).

2. Mistakes, Inadvertence, Excusable Neglect and
Irregularity

Mistakes which include failure to recognize mental incapacity
support vacating the Decree and the underlying Settlement
Agreement.

Mistake. A mistake within the contemplation of CR 60(b)(1), may
arise either from unconsciousness, ignorance, forgetfulness, imposition, or
misplaced confidence.*’

Here, numerous mistakes occurred. Among the most notable are
Joan’s attorney’s ignorance of her client’s legal incapacity and her client’s
inability to provide informed consent to the Settlement Agreement. Also
noteable, is the court’s lack of awareness of the incapacity and Robert’s
failure to bring his knowledge of Joan’s mental capacity to the court’s
attention.

The Washington Court of Appeals held that a trial court’s vacation
of a dismissal was not an abuse of discretion where it appeared that

dismissal resulted from a serious misunderstanding between the plaintiff

and the attorney, as result of which, plaintiffs did not in fact authorize

“” Black’s Law Dictionary, 903 (5% ed. 1979).
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attorneys to bind them to settlement and did not have their informed
consent.*®

Similar to Burk, the declaration of Joan that was submitted in
conjunction with the motion to vacate evidences that she did not
comprehend the CR 2A Agreement. CP 424, 427-429, 431. Her medical
diagnoses support her declaration and likewise confirm that Joan lacked
the capacity to either understand or consent to the contractural obligations
and consequences of the Settlement Agreement.

The medical opinion of Dr. Laura Dahmer-White based on her
review of the Joan’s records that Joan was incapacitated on the date she
signed the Settlement Agreement and the trial court’s adjudication of her
incapacity in the guardianship order which states:

She is incapacitated as of the date of her closed head injury due to
car accident in January of 2002.%

Applying the Burk principles, it is clear that there was a
misunderstanding between Joan and her dissolution attorney regarding her
ability to make informed consent to the agreement and her ability to

understand the agreement. The mistakes with regard to Joan’s capacity

** See Morgan v. Burk, 17 Wn. App. 193, 563 P.2d 1260 (1977).
* See Appendix “D”, Certification of Laura Dahmer-White and Appendix “A”, Order

Appointing Guardian of Estate and Limited Guardian of Person.
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support vacating the Settlement Agreement and the related Dissolution
Decree along with the Findings of Fact and Conclusions of Law.

Joan’s adjudicated incapacity provides a defense supporting

the theory of excusable neglect and the vacation of the

Settlement Agreement.

Excusable Neglect. To vacate a judgment on the basis of
excusable neglect, the moving party must present sufficient facts
constituting a defense to the action.® Joan’s medical condition and legal
incapacity supported by the record including the Report of Guardian ad
Litem provide sufficient facts supporting excusable neglect. Joan did not
have the capacity to comprehend the settlement conference, the contract
terms or the facts that Robert was not disclosing community assets. In
addition, the entry of the Settlement Agreement cut off Joan’s right to
proceed against the missing funds.

Here, the foregoing arguments including Joan’s legally adjudicated
incapacity provide adequate grounds to vacate the CR 2A Settlement
Agreement, the Decree of Dissolution along with the Findings of Fact and
Conclusions of Law.

Irregularities including the lack of a Guardian ad Litem to

represent Joan in the dissolution or to investigate the

settlement support vacating the Decree and underlying
Settlement Agreement.

% Miebach v. Colasurabdo, 35 Wn. App. 803, 808, 670 P.2d 276 (1983).
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Irregularities. An irregularity within the meaning of vacation of
orders and judgment are those relating to want of adherence to some
prescribed rule or mode of proceeding.’! Here, the irregularities include:

¢ No appointment of a litigation Guardian ad Litem as set forth in
RCW 4.08.060;

¢ No appointment of settlement Guardian ad Litem to review the CR
2A Settlement Agreement as set forth in SPR 98.16W; and

¢ The settlement judge, who signed the Settlement Agreement as a
witness made later decisions on motions regarding the merit of the
settlement agreement when she signed the agreement as witness.

a. RCW 4.08.060.

When an incapacitated person is a party to an action in the superior
courts he or she shall appear by guardian, or if he or she has no
guardian, or in the opinion of the court the guardian is an improper
person, the court shall appoint one to act as guardian ad litem.
Said guardian shall be appointed as follows:

(1)  When the incapacitated person is plaintiff, upon the
application of a relative or friend of the incapacitated
person.

(2)  When the incapacitated person is defendant, upon the
application of a relative or friend of such incapacitated
person... If no such application be made within the time
above limited, application may be made by any party to the
action.’

*! Adamec, 100 Wn.2d at 175 (citing State v. Price, 59 Wn.2d 788, 791, 370 P.2d 979
(1962)).
2 RCW 4.08.060. Text of statute attached hereto in Exhibit “E”.
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In Flaherty, referenced above, the court in holding that it was the
opposing party’s duty to disclose knowledge of the disability so that a
Guardian ad Litem could be appointed as set forth in RCW 4.08.060. The
court went on to say that:

The statutory mandate is not satisfied when the person under legal

disability is represented by an attorney. The fact of the wife’s civil

disability was known to her husband and his attorney. It was
incumbent upon them to apprise the court of the wife’s
incapacity.**

In another case, the court noted that the statute is mandatory. A

person under such legal disability can appear in court only by a

guardian ad litem or by a regularly appointed guardian. A

guardian has complete statutory power to represent the interests of

the ward.**

Here, much like Flaherty, the husband knew of Joan’s disability.
On July 16, 2002, more than two years prior to the settlement conference,
Robert clearly stated Joan’s mental incapacities in the Daily Activities
Questionnaire multiple times. CP 441-445. There, Robert referenced
Joan’s loss of memory four times and also referenced her inability to pay
attention. CP 441-445. Robert attributed these problems to the car
accident of January 16, 2002. CP 441.

The fact that Joan did not have a Guardian ad Litem to assist her

prevented her from effectively communicating with her attorney and failed

% Flaherty, 50 Wash.2d at 397.
* Dill, 60 Wash.2d at 543 (citing Rupe v. Robinson, 139 Wash. 592, 595, 247 P. 954
(1926).
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to protect her due process rights. Joan lacked the cognitive capacity to
comprehend the nature of the proceeding and could not legally assent to
any contract. The court failed to apply RCW 4.08.060.

b. SPR _98.16W.  As required by the Special
Proceedings Rule (“SPR”), where there is a settlement of a claim for a
disabled or incapacitated person under RCW 11.88, the court shall
determine the adequacy of the proposed settlement on behalf of the person
and either accept or reject it.>> The SPR outlines the petition that needs to
be filed, the necessity of appointment of a settlement Guardian ad Litem
and what the report of the settlement Guardian ad Litem should contain.’®
This procedure was not followed with regard to the Settlement Agreement
that further renders it void and supports vacating the Settlement
Agreement as well as the Decree of Dissolution.

c. Judge As Witness. “[A] judge is disqualified from

hearing a cause if it appears that he will be called as a witness in it.5’ If
the cause is actually on trial before him, the judge should not take the

stand as a witness.>® Although a judge may take judicial notice of court

%> SPR 98.16W. Text of statute attached hereto in Exhibit “E”.

S RCW 11.92.060(1).

>7 See State v. Sefrit, 82 Wash. 520, 144 P. 725 (1914),

%% State ex rel Carroll v. Junker, 79 Wn.2d 12, 21, 482 P.2d 775 (1971). See Maitland v.
Zanga, 14 Wash. 92, 44 P. 117 (1896). See also, 46 Am. Jur. 2d Judges §§ 112-114
(1969).
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records,’ he or she may not take notice of facts based on his or her memory
of oral testimony or discussion.*

On August 19, 2005, in accordance with the parties’ case schedule,
a formal settlement conference took place in this matter before the
Honorable Judge Katherine Stolz. During the course of this settlement
negotiation, Joan maintains that she excused herself during various points
of the negotiation process and cried outside. CP 428. She contends that
she was not in agreement with the terms of the Settlement Agreement, and
that she lacked the capacity to effectively authorize or consent to a
contract. CP 428-429. No court reporter was present during the
settlement conference and no factual recording occurred on the record. CP
458.

On November 19, 2004, Joan’s counsel filed a motion to set aside
the Settlement Agreement. The Honorable Judge Katherine Stolz presided
over this hearing and stated:

As Irecall I did a settlement conference between these two parties.

They settled it. They did the CR2 Agreement and Ms. Wright is

now moving to vacate that.®

Absolutely everything was discussed at the settlement.®'

% See Vandercook v. Reece, 120 Wn. App. 647, 86 P.3d 206 (2004).
% November 19, 2004 Verbatim Report of Proceedings, Page 2, Lines 15-18.
¢! November 19, 2004 Verbatim Report of Proceedings, Page 12, Lines 12-13.
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Based on Washington State law, Judge Stolz’s statements
regarding discussions that took place on the August 19, 2004 settlement
conference is improper testimony by a judge as a witness. Judge Stolz’s
recollection and statements that, “Everything was discussed at the
settlement” is not a judicially noticeable adjudicative fact under
Washington State evidentiary rule, ER 201. Under ER 605 a judge may
not testify as a witness:

The judge presiding at the trial may not testify in that trial as a

witness. No objection need be made in order to preserve this

.62
point.
When a court engages in off-the-record fact gathering, it

essentially has become a witness in the case.5

Here an irregularity
occurred when the settlement Judge became the “Trial Judge” and made
rulings based upon her recollection of off the record discussions.

As in Carroll it was error for Judge Stolz who mediated the
Settlement Conference and witnessed the Settlement Agreement to preside
over motions challenging the agreement - another department should have
heard the motions.*

For this reason alone the Decree and the order denying vacation of

the decree should be set aside and the matter remanded for further

2 ER 605.
® See e.g., Lillie v. United States, 953 F.2d 1188 (10® Cir. 1992).
® Carroll, 79 Wn.2d at 21.

36



proceedings regarding Joan’s capacity to execute the Settlement
Agreement and Robert’s financial disclosures prior to and at the settlement
conference. The court did not adhere to Washington State Rules of
Evidence, particularly, ER 605 and ER 201.

When Judge Stolz attested to her recollection of facts that occurred
during the Settlement Conference, she committed an error that resulted in
an irregularity in the parties’ proceeding that provides grounds to vacate
the Decree of Dissolution, Findings of Fact and Conclusions of Law and -
underlying Settlement Agreement.

d. Undisclosed Assets. There is some language in the
CR 2A agreement about further distribution of personalty, however, each
is ordered to keep his/her own bank accounts, and there is no indication
whether discovery was outstanding. CP 150-154. On September 7, 2005,
a Nebraska bank returned a subpoena with records showing $180,000 in
Robert’s name. CP 33-65. |
In September 2004, Joan moved to set aside CR2A agreement
based in part on discovery of $180,000 in husband's Nebraska account,
which had previously not been disclosed or discovered, and on the basis of
fraud and irregularity in the proceedings. CP 27, 31-82. This motion was

denied on November 19, 2004. CP 114-120.
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The appellant argues that pursuant to orders of the Court, the court
was required to have before it and review certain financial information
ordered to be exchanged in order to determine whether a contract was fair
at the time of its execution, and since the court that ordered the discovery
did not have such information before it, and did not conduct a review
hearing in accordance with the prior order, the Court failed to adhere to
prescribed rule or mode of proceeding, giving rise to an "irregularity"
under CR 60(b)(1), which defines irregularities as those relating to want of
adherence to some prescribed rule or mode of proceeding.®

In sum, the prescribed mode of proceeding regarding the
settlement of claims for incapacitated persons and the appointment of a
litigation guardian amount to irregularities justifying vacating the Decree
and underlying Settlement Agreement. Similarly, the judge who appeared
as a witness making comments about her recollection of the settlement
conference, of which there is no transcribed record, and deciding later
motions in the case also supports vacating the Decree.

3. Fraud, Misrepresentation and Misconduct

Fraud, misrepresentation, misconduct and wunavoidable
casualty in the proceedings support vacating the CR 2A
Settlement Agreement.

% Adamec, 100 Wn.2d at 174.
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Fraud, misrepresentation, or other misconduct are valid reasons to
vacate settlement agreements.®® Under CR 60(b)(4), a party may be
entitled to vacate a Decree by showing that the opposing party’s
misrepresentation (or misconduct) lead to the entry of a judgment such
that the losing party was prevented from fully and fairly presenting its case
or defense.®’ Misrepresentation requires specific knowledge and intent by
8

the wrongdoer.®

In Snyder v. Tompkins, the Washington Court of Appeals held that

a client is bound by an agreement that the client authorized, unless fraud
or overreaching is shown.”’ In the instant case, the underlying Settlement
Agreement was first of all not knowingly authorized by Joan and was
overreaching because Robert was well aware of the Joan’s mental
disabilities at the time the Settlement Agreement was signed by the
parties. The issue of client authorization on the Settlement Agreement is
mute based upon Joan’s mental incapacity and lack of ability to assent or

authorize a contract following the January 2002 car accident. The order

5 CR 60(b)(4).

5 Lindgren v. Lindgren, 58 Wn. App. 588, 596, 794 P.2d 526 (1990).

68 Sarvis v. Land Resources, Inc., 62 Wn. App. 888, 893, 815 P.2d 840 (1991), review
denied, 118 Wn.2d 1020 (1992).

% Snyder v. Tompkins, 20 Wn. App. 167, 173, 579 P.2d 994 (1978) (emphasis added).
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appointing a guardian confirmed that Joan was incapacitated as of the date
of her closed-head injury due to a car accident.”

With regard to specific knowledge supporting misrepresentation,
Robert had knowledge and misrepresented to the court Joan’s mental
incapacity; the profitability of the family business; and the Nebraska bank
account bearing his social security number with a balance of $180,000.
CP 33-65, 441-445.

In the Daily Activities Questionnaire Robert references Joan’s
inability to comprehend subject matter without the ability to read it
numerous times and have substantial time to absorb its content. CP 441-
445. The trial court has inherent power to appoint a Guardian ad Litem
for a litigant in a civil matter upon a finding that the litigant is
incapacitated.”!

In this case, Joan should have had a Guardian ad Litem appointed
on her behalf in the dissolution proceeding to assist her in comprehending
the proceedings and an additional Guardian ad Litem to investigate the
proposed settlement. She had no such benefit. Her incapacity continues

and was certainly present in August of 2004 when the Settlement

" See Appendix “A”, Order Appointing Guardian of Estate and Limited Guardian of

Person.
"' In re the Marriage of Blakely, 111 Wn. App. 351, 358, 44 P.3d 924 (2002); Vo v.
Pham, 81 Wn. App. 781, 784, 916 P.2d 462 (1996); RCW 4.08.060.
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Agreement was signed. This proceeding afforded Joan inadequate time
based on her incapacity to review the documents or absorb any of the
content of what she was asked to sign.

In construing CR 60(b)(4) the Washington State Court of Appeals
stated in the case of Marriage of Burkey,”” in part:

The only conclusion which arguably might support vacating the

decree on the basis of fraud is that Mr. Burkey breached a

fiduciary duty owed his wife to make known the value of all the

property owned by the community. Id. at 489.

Information presented in this case clearly showed that the Robert
had 25 years experience in the financial industry before the parties
married. CP 3. Thus, he would know how to hide money if he wanted
to. Throughout the pretrial pleadings he was selective in showing only
snapshots of the catering business to the court, focusing mostly on bills.
CP 7-12, 479-494. There is never a complete picture, such as bank
ledgers, balance sheets or Profit & Losses, for R & B Catering, Inc. shown
to the court. He failed to acknowledge his interest in the $180,000 trust
account until after it was discovered. CP 33-65, 90.

In addition, CR 60(b)(9) permits vacation of a judgment as a result

of unavoidable casualty or misfortune that prevented a party from

" See Marriage of Burkey. 36 Wn. App. 487, 675 P.2d 619 (1984),
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prosecuting or defending his or her case. In Barr v. MacGugan,” the court

upheld a vacation of a Decree by a party when that party’s attorney
suffered from a mental disability such that it affected the attorney’s ability
to properly defend the case. The court determined that generally an
attorney’s negligence is not a basis to set aside a decree; however, when
that negligence or incompetence is caused by a mental illness or disability,
vacation of the Decree is appropriate.’®

In this case, Joan was still suffering from a mental disability as a
result of her head trauma injuries from her January 2002 automobile
accident. She was clearly incapable of participating in the prosecution
and/or defense of her case. From the record and lack of disclosure, it
appears that Joan’s counsel was seemingly unaware of Joan’s disabilities.

Discovery had not been completed prior to the signing of the
Settlement Agreement and as a result, there were facts that were unknown
to Joan’s counsel. These facts include Robert withdrawing of $180,000
from an undisclosed account, which was not discovered by Joan’s attorney

until after the signing of the Settlement Agreement. Joan objected to

" See Barr v. MacGugan, 119 Wn. App. 43, 78 P.3d 660 (2003).

™ Barr, 119 Wn. App. at 47. The court noted that it was relying on Federal Court
interpretations as no Washington decisions had addressed this issue and although CR
60(b)(9) was cited by the parties, no case law was provided by the parties based on CR
60(b)(9), only CR 60(b)(11).
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signing the Settlement Agreement, but her protests fell on deaf ears.
Joan’s incapacity caused by the 2002 car accident precluded her from
participating in the prosecution of her case. Joan was mentally unable to
assist her counsel in making any decisions or authorizing any settlement.

For these reasons, the Decree, Findings of Fact and Conclusions of
Law should be vacated along with the underlying Settlement Agreement.

4. Other Reasons Justifying Relief

CR 60(b)(11) permits a court to vacate a judgment for any other
reason justifying relief. The operation of CR 60(b)(11) is confined to
situations involving extraordinary circumstances not covered by any other
section of the rule.” A dissolution decree may be vacated for
extraordinary circumstances to overcome a manifest injustice.”® The
extraordinary circumstances must relate to irregularities extraneous to the
action of the court.”’

78

In Barr v. MacGugan,® as noted above, the court found that where

the attorney suffered from a mental disability, vacation pursuant to CR

60(b)(11) was appropriate. This standard was applied to the party in an

”* In re Marriage of Hammack, 114 Wn. App. 805, 809, 60 P.3d 663, review denied, 149
Wn.2d 1033 (2003) (citation omitted).

7 Hammack, 114 Wn. App. at 810.

" Tang, 57 Wn. App. at 655-56..

7 Barr, 119 Wn. App. at 47.
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early case in which the party suffered from the flu and was found to be
incompetent to enter into a contract.”

The same applies in the instant case. During the course of this
dissolution proceeding, Joan’s severe mental impairment was the
extraneous factor not taken into consideration in the proceeding. Joan was
not capable of comprehending the agreement. She is still incompetent as a
result of the 2002 car accident and was certainly incapacitated from the
date of the January 2002 car accident as stated in the order on the
guardianship petition.%

The Decree of Dissolution, Findings of Fact and Conclusions of
Law and underlying CR 2A Agreement entered in January of 2005 were
based on mistaken information, that being that the August 2004 Settlement
Agreement was based on a knowing authorization from Joan who was
incapable of authorizing such an agreement.®!

Joan’s inability to comprehend the nature of the legal proceedings
as well as her rights and liabilities as they related to her dissolution

proceeding represent manifest injustice. At the very least a guardian ad

” Adams, 181 Wash. at 195.

* See Appendix “A”, Order Appointing Guardian of Estate and Limited Guardian of
Person.

*'Id. Appendix “A”, See also, Appendix “B”, Report of Guardian ad Litem with medical
reports attached. As mentioned previously, Clerk’s Papers citations to these documents
are pending the outcome of the contemporaneously filed Motion to Supplement the
Record.
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litem should have been appointed to act on her behalf in regard to the
settlement conference and a guardian appointed to investigate the
Settlement Agreement.

C. Attorney’s Fees

Appellant is entitled to attorney’s fees and costs based on RAP
18.1(a), RCW 26.09.140 and RCW 11.96A.150.

Fees on Appeal. This court should award fees and expenses to

Joan as a result of having to file an appeal. RAP 18.1(a) authorizes an
award of attorney’s fees if applicable law grants to the party the right to
recover reasonable attorney fees. RCW 26.09.140 specifically confers
upon appellate courts the discretion to award costs, including reasonable
attorney’s fees to parties on appeal as does RCW 11.96A..150.

RCW 26.09.140. The court from time to time after considering the

financial resources of both parties may order a party to pay a reasonable
amount for the cost to the other party of maintaining or defending any
proceeding under this chapter and for reasonable attorney’s fees or other
professional fees in connection therewith, including sums for legal
services rendered and costs incurred prior to commencement of the
proceeding or enforcement or modification proceedings after entry of
judgment

Upon any appeal, the appellate court may, in its discretion, order a
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party to pay for the cost to the other party of maintaining the
appeal and attorney’s fees in addition to statutory costs.?

The standard in RCW 26.09.140 also favors granting Joan
attorney’s fees related to the appeal and dissolution. Considering the
financial resources of the parties:

Robert
e Continues to operate a catering business.
e Isliving in the family community home.
¢ Siphoned community monies to his mother assumingly for
his benefit.
e Had his incapacitated wife sign a community property
immediately following a serious car accident in which she
sustained a traumatic head injury to change the character of her
separate property insurance proceeds to community property.
e TFailed to disclose Joan’s disability.

Joan

e Legally incapacitated.

o Living on Social Security Disability of approximately

$1,400/month.

¢ No assets to assist her with expenses.
as stated in RCW 26.09.140, Joan can barely afford to live from one
month to another, let alone afford the attorney’s fees and costs related to
the appeal and dissolution. In contrast, Robert continues to reap the
benefits of a business that the two of them built together. As Robert stated

in the Daily Activities Questionnaire, Joan was a good employee. CP 442.

He may have treated her like an employee; however, she put forth her

82 RCW 26.09.140 . Text of statute attached hereto in Exhibit “E”.

46



efforts in many ways to make R & B Catering a thriving, prosperous
business.

Here, the appellate court has multiple bases to support an
attorney’s fees award in favor of appellant Joan. Based on the finding of
incapacity in the guardianship proceeding, Joan should never have had to
bring this appeal to vacate the Decree and Settlement Agreement. Robert
knew of Joan’s incapacity and failed to disclose this to the court thereby
breaching his fiduciary duty to his wife as the opposing party.

RCW 11.96A.150. Costs and reasonable attorney’s fees may be

assessed against any party to the action.

(1)  Either the superior court or the court on appeal may, in its
discretion, order costs, including reasonable attorney’s fees, to be
awarded to any party: (a) From any party to the proceedings...in
such a manner as the court determines to be equitable.

(2) This section applies to all proceedings governed by this title,
including but not limited to...properties, and guardianship matters.
This statute [section] shall apply to matters involving guardians
and guardians ad litem and shall not be limited...%

The overall purpose of Chapter 11.96A is to set forth generally
applicable statutory provisions for the resolution of disputes and other

matters involving trusts and estates...?* In drafting the Chapter, it was the

intent of the legislature that the courts have full and ample power and

¥ RCW 11.96A.150. Text of statute attached hereto in Exhibit “E”. (Emphasis added.)
% RCW 11.96A.010.
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authority to administer and settle all matters concerning the estates and
assets of incapacitated persons...%> Matters include any issue, question, or
dispute involving the determination of ....other persons interest in an
estate. ..

Here, based on Joan’s legally adjudicated incapacity, her estate is
at issue. The guardian has a duty to protect Joan’s estate and issues in the
dissolution that affect her estate cannot be resolved without
acknowledging the guardianship over Joan. RCW 11.96A.150 provides
secondary, additional grounds supporting an award of attorney’s fees and
costs in favor of Joan.

The court can award fees at its discretion. For these reasons, Joan
should be awarded attorney’s fees for the appeal and for prosecuting the
dissolution. She should be awarded all fees related to trying to get a fair
distribution of the community property. Likewise, according to the broad
authority under RCW 26.09.140 and RCW 11.96A.150, Joan is entitled to
fees for accounting for all community assets.

VL CONCLUSION

Joan asks the appellate court to:

% RCW 11.96A.020(1)(a).
% RCW 11.96A.030(1)(a).
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1) Vacate the Decree of Dissolution along with the underlying
Settlement Agreement, Findings of Fact and Conclusions of
Law;

2) Remand the matter for trial on the dissolution and order that
the matter be assigned to a new department; and

3) Order attorney’s fees and costs related to appeal and
dissolution including all fees and costs related to accounting
for community assets.

Respectfully submitted this ,,2 é day of March, 2007.

Richard Shepard, WSBA # 16194
Co-Counsel for Appellant \\

)
Ro¥in H. Balsam, WSBA #14001
eather L. Crawford, WSBA #29962
Co-Counsel for Appellant
Attorneys for Guardian
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APPENDIX “A™:
ORDER APPOINTING GUARDIAN OF ESTATE AND

LIMITED GUARDIAN OF PERSON
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

In re the Guardianship of:

JOAN H. WRIGHT,

An Incapacitated Person.

23182 1173172985 ARA91

D
iN PIERCE COEN‘T% EUPER&OR COURT

e CT312005 Pu

- INGTON
SH
PIERCE co C Y, WA Clerk
‘KEEV\N K, County DEPUTY

NO. 05-4-01384-5

ORDER APPOINTING GUARDIAN OF
ESTATE AND LIMITED GUARDIAN OF
PERSON

Reporting Requirement:
Person and/or Estate:
Bond Required:

Inventory Required:

Date of Order Appointing:

VA Served:
DSHS Served:

Personal Care Plan Required:

ORDER APPOINTING GUARDIAN - 1

V:\Wright\P-OrdAppt6dn102505¢ch

I. GUARDIANSHIP SUMMARY

3 years Scheduled:
Both .
Yes ( ) Amount $ No (X)
Yes (X) No ()
October 31, 2005
Yes () No ( ) N/A (X)
Yes () No () N/A (X)

Yes (X) No ()

BALSAM McNALLENLLP

Attorneys at Law

609 Tacoma Avenue S

Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912

ORIGINAL

!
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CLIENT

Name: Joan H. Wright

Address: 34813 - 72™ Ave East
Eatonville, WA 98328

GUARDIAN OF ESTATE AND LIMITED GUARDIAN OF PERSON
Name: Commencement Bay Guardianship Services
Address: 609 Tacoma Ave. South

Tacoma, WA 98402

Phone: (253) 627-7605 .

Fax: (253) 572-0912 Email: rhb@balsamlaw.com
STANDBY GUARDIAN

Name: Marie Lawrie

Address: 609 Tacoma Ave. South
Tacoma, WA 98402

Phone: (253) 677-9225
Fax: (253) 572-0912
ATTORNEY

Name: ROBIN H. BALSAM

Address: 609 Tacoma Ave. South
' Tacoma, WA 98402

Phone: (253) 627-7605

Fax: (253) 572-0912 Email: rhb@balsamlaw.com
INTERESTED PARTIES

Name: Peggy Fraychineaud Gross, attorney for Joan H. Wright

Address: 620 Commerce Street, Suite 230
Tacoma, WA 98402
Phone (wk): (253) 272-7152

Name: Jeffrey Hendricks, son
Address: 38413 - 72™ Avenue East
Eatonville, WA 98328

ORDER APPOINTING GUARDIAN - 2 BALSAM McNALLEN LLP
Attorneys at Law

‘ 609 Tacoma Avenue S
V:\Wright\P-OrdAppt6dn102505¢h Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912
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Name: Patricia Taylor, sister
Address: 533 West Davis
Exeter, CA 93221
IT.

THIS MATTER having come on regularly for hearing this 31°' day of
October, 2005, before the above entitled .Court, the proposed guardian of the
estate and limited guardian of the person, COMMENCEMENT BAY
GUARDIANSHIP SERVICES, appeared by counsel, ROBIN H. BALSAM of
BALSAM McNALLEN LLP. The alleged incapacitated Person, JOAN H. WRIGHT,
appeared by and through her attorney PEGGY FRAYCHINEAUD GROSS, and the
Guardian ad Litem, VIRGINIA R. FERGUSON, appeared and gave testimony. and
the Court, having considered the report of the Guardian ad Litem and having
considered all of the testimony herein, and being otherwise fully advised in the
premises, now, therefore, the Court makes the following Findings of Fact.

I FINDINGS
L Notice: That JOAN H. WRIGHT was personally served with notice

of these proceedings and a copy of the Petition for Appointment on September 23,

2005. That all notices required by law have been given.

ORDER APPOINTING GUARDIAN - 3 BALSAM McNALLEN LLP
Attorneys at Law

609 Tacoma Avenue S

V:\Wright\P-OrdAppt6dn102505cb Tacoma Washington 98402

(253) 627-7605 / Fax (263) §72-0912
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2. Identification of Alleged Incapacitated/client Person. That Joan H.
Wright is 60 years old. The client was born on September 18, 1945, and currently
resides at 34813 - 72" Avenue East in Eatonville, Pierce County, Washington,

3. Hearing Date: October 31,2005

4, Purpose: To appoint a guardian of the Estate and limited guardian of
the Person of Joan H. Wright.

5. Appearances at Hearing: The following persons appeared at the
hearing:

a. The proposed guardian of the estate and limited guardian of the
person, COMMENCEMENT BAY GUARDIANSHIP SERVICES, by
and through its Director, ROBIN H. BALSAM;

b. the Guardian ad Litem, VIRGINIA R. FERGUSON;

c. the attorney for Petitioner, PEGGY. FRAYCHINEAUD GROSS:

d. the alleged incapacitated/client Person (XX) did (__) did not

appear;

6. Evidence: The report of Guardian ad Litem and the medical report of
7. Daniel Wanwig, M.D., as well as the reports of Katharine Brzezinski-Stein, Ph.D.,
Laura Dahmer-White, Ph.D., and Marcialyn McCarthy, MA.Ed., were considered in

addition to the verified Petition, along with the testimony of the proposed

ORDER APPOINTING GUARDIAN - 4 BALSAM McNALLEN LLP
Attorneys at Law
609 Tacoma Avenue S

V:\Wright\P-OrdAppt6dn102505¢b _ Tacoma Washington 98402
(253) 627-7605 / Fax (253) 572-0912
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guardian; JOAN H. WRIGHT, the alleged incapacitated/client, did (__) did not (__)
testify.

7. Jurisdiction: That the facts set forth in the Petition are true and
correct, and the Court has jurisdiction over the parties and the subject matter of
this action.

8. Venue: - That venue is properly set in Pierce County, Washington.

S. Nature of Incapacity: That Joan H. Wright is an
incapacitated/client Person as defined by RCW 11.88.010 by reason of mental,
emotional, and physical problems, including impaired memory functions, poor
comprehension, impaired thinking and sentence formulation, and depressed mood
and energy. Ms. Wright is unable to comprehend financial, legal, or business
decisions without assistance. She is incapacitated as of the date of her closed-
head injury due to a car accident in January 2002,

10.  Presence at Hearing: That there is good cause, other than mere
inconvenience, for waiving the presence of the client at the hearing as set forth in
the Guardian ad Litem report as follows: Joan H. Wright WAS present at the
hearing.

11.  Appointment of Attorney: That th'ere (__) was (XX) was not a need

for the appointment of counsel for Joan H. Wright.

ORDER APPOINTING GUARDIAN - 5 BALSAM McNALLEN LLP
Attorneys at Law

609 Tacoma Avenue S

V:\Wright\P-OrdAppt6dn102505¢cb Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912
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12. Nature and Value of Estate: That the client's estate consists of the

following:

a. Checking account:  less than $1,500.00
b. Savings account: $700.00

13.  Income of Estate: That the alleged incapacitated/client has income
consisting of the following: $1,341.00 received monthly from SSI.

14,  Guardian of the estate and limited guardian of the person: That
pursuant to the recommendation of the Guardian ad Litem, Commencement Bay
Guardianship Services should be appointed as guardian of the estate and limited
guardian of the person of Joan H. Wright.

Commencement Bay Guardianship Services was organized to provide
protective management of the estate, assets and income of incapacitated, disabled
or handicapped persons.

15.  Relatives: The names, addresses and relationship of persons most
closely related are:

Jeffrey Hendricks, son

38413 - 72" Avenue East

Eatonville, WA 98328

Patricia Taylor, sister

533 West Davis
Exeter, CA 93221

ORDER APPOINTING GUARDIAN - 6 BALSAM McNALLEN LLP
’ Attorneys at Law

609 Tacoma Avenue S

V:\Wright\P-OrdAppt6dn102505¢cb - Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912
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16.
consent and of making other personal decisions.
17.
her son's home at 38413 - 72" Avenue East in Eatonville, Pierce County,
Washington. To facilitate the needs of the client, the guardian should be

authorized to disburse the following:

Q.

. A reasonable sum necessary for miscellaneous and necessary items that

23182 157172985 ARA9?

Personal Decisions: Joan H. Wright is not capable of giving informed

Needs of the Client: That Joan H. Wright is currently residing at

Those sums reasonable and necessary for the payment of the client's
housing expenses:;

A personal or incidental allowance as deemed appropriate by the
guardian;

A clothing allowance as deemed appropriate by the guardian;

appear to be reasonable and in the best interest of the client, without
further order of the Court;

Such other reasonable medical and dental expenses, including case

management services, which are incidental to this guardianship and not
covered by insurance.

f. Any legal fees and guardianship expenses and fees not to exceed
$300.00 per month,
18.  Limitation of Rights: That the client should have the following
rights:
a. to vote or hold an elected of fice;
b. to possess a license to drive, if allowed by the Department of
Licensing:

ORDER APPOINTING GUARDIAN - 7 | BALSAM McNALLEN LLP
Attorneys at Law
609 Tacoma Avenue S
V:\Wright\P-OrdAppt6dn102505¢b Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912
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f.

to consent to or to refuse medical treatment;
to decide who shall provide care and assistance;
to make decisions regarding the social aspects of her life, such as

where to live and with whom to socialize;
to make or revoke a will

That the client should_not have the following rights:

he a0 oo

FROM THE FOREGOING FINDINGS OF FACT, the Court now makes and

to marry or divorce
to enter into a contract;
to appoint someone to act on her behalf:

to sue or to be sued other than through a guardian:
to buy, sell, own, mortgage, or lease property;

to manage her own financial affairs.

II. CONCLUSIONS OF LAW

enters the following, Conclusions of Law:

1.

meaning of RCW 11.88, and a guardian of the estate and limited guardian of the

That Joan H. Wright is an incapacitated/client person within the

person should be appointed:

2.

required in RCW 11.88.020 to be appointed as Guardian of the estate and limited

That Commencement Bay Guardianship Services is qualified as

guardian of the person;

3.

placed on the incapacitated/client person should be as set forth above:

That the powers of the Guardian and the limitations and restrictions

ORDER APPOINTING GUARDIAN - 8

V:\Wright \P-OrdAppt6dn102505¢ch
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BALSAM McNALLENLLP

Attorneys at Law

609 Tacoma Avenue S

Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912
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NOW, THEREFORE, based upon the foregoing Findings of Fact, and
Conclusions of Law, it is hereby ORDERED as follows:

L. Guardianship of the Person and Estate: That Commencement Bay
Guardianship Services, be and is hereby appointed Guardian of the Estate and
Limited Guardian of the Person of Joan H. Wright, throughout the lifetime of the
client, or until further Order of the Court, and that the Letters of Guardianship
be issued to Commencement Bay Guardianship Services, upon the filing of an Oath.

2. Limitation of Rights: That the client should have the following

rights:

a. to vote or hold an elected office;

b. to possess a license to drive, if allowed by the Department of
Licensing:

c. to consent to or to refuse medical treatment;

d. to decide who shall provide care and assistance;

e. to make decisions regarding the social aspects of her life, such as
where to live and with whom to socialize;

f. to make or revoke a will.

That the client should_not have the following rights:

a. to marry or divorce;
b. to enter into a contract;
c. to appoint someone to act on her behalf;
d. to sue or fo be sued other than through a guardian:
e. to buy, sell, own, mortgage, or lease property:;
f. to manage her own financial affairs.
ORDER APPOINTING GUARDIAN - 9 BALSAM McNALLEN LLP
Attorneys at Law
609 Tacoma Avenue S
V:\Wright \P-OrdAppt6dn102505¢cb Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912
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3. Needs of the Client: That Joan H. Wright is currently residing at
her son's home in Eatonville, Pierce County, Washington. That the guardian should
be authorized to disburse the following:

a. Those sums reasonable and necessary for the payment of the client's
housing expenses:

b. A personal or incidental allowance as deemed appropriate by the
guardian;

c. A clothing allowance as deemed appropriate by the guardian;

d. A reasonable sum necessary for miscellaneous and necessary items that
appear 1o be reasonable and in the best interest of the client, without
further order of the Court;

e. Such other reasonable medical and dental expenses, including case
management services, which are incidental to this guardianship and not
covered by insurance.

f. Any legal fees and guardianship expenses and fees not to exceed
$300.00 per month.

4, Management of the Estate: That the Guardian of the estate and
limited guardian of the person Commencement Bay Guardianship Services, be and is
hereby authorized upon qualification as Guardian and the issuance of Letters of
Guardianship to hereby undertake the management of the personal affairs,

including the diversion of mail from the client's home or residence or post office

box, and of the financial affairs of the client, including becoming representative

ORDER APPOINTING GUARDIAN - 10 BALSAM McNALLEN LLP
Attorneys at Law

609 Tacoma Avenue S

V:\Wright\P-OrdAppt6dn102505¢b Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912
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payee of the incapacitated/client Person's income, locating qnd.gafhering assets
held in other accounts, to undertake the management of all assets, to set up a
guardianship account or accounts, and proceed to exp‘end funds as necessary for
the benefit of the client, and such other reasonable duties required of a guardian.
5. Incapacitated/client to Receive and Manage Income: That Joan H.
Wright is incapacitated/client to receive and manage the client's income. That the
guardian of the estate, Commencement Bay Guardianship Services, shall become
representative payees for all of income, including Social Security. That the
guardian of the estate, Commencement Bay Guardianship Services, shall convert all
holdings, including savings accounts, safe deposit boxes, checking accounts, money
market accounts, stocks, bonds, and any other income, into the name of said
guardian of the estate for purposes of the guardianship.
6. LIMITED GUARDIAN OF PERSON
A. The power and authority to arrange for and to consent (if necessary) to
any and all medical tests, examinations, medications, and treatments,
including surgery, which are reasonably required and needed by the
Client;
8. The power and authority to consent to medical and dental treatment of

the Client, if necessary, including surgery, except where contrary to law.

ORDER APPOINTING GUARDIAN - 11 BALSAM McNALLEN LLP
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C. The power and authority to authorize release of medical information on

behalf of the Client.

D. The power and authority to apply for an to secure an identification card

for the client.

E. The power and authority to assist the Client in obtaining employment.

F. The power and authority to assist the Client in obtaining housing.

The above list is not inclusive, but merely recites some of the
responsibilities and legal obligations of the guardian which cannot be superceded by
other individuals.

7. HIPAA RELEASE AUTHORITY

The Guardian shall be treated as JOAN H. WRIGHT would be treated with
respect to his/her rights regarding the use and disclosure of her individually
identifiable health information or other medical records. This release authority
applies to any information governed by the Health Insurance Portability and
Accountability Act of 1996 (aka HIPAA), 42 USC 1320d and 45 CFR 160-164. This
order authorizes:

e Any physician, healthcare professional, dentist, health plan, hospital,

clinic, laboratory, pharmacy, or other covered health care provider, any

insurance company and the Medical Information Bureau Inc or other

ORDER APPOINTING GUARDIAN - 12 BALSAM McNALLENLLP
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health care clearinghouse that has provided treatment or services to
JOAN H. WRIGHT or that has paid for or is seeking payment from
JOAN H. WRIGHT for such services

e To give, disclose, and release to the guardian, without restriction,

e All of JOAN H. WRIGHT's individually identifiable health information
and medical records regarding any past, present, or future mental health
condition, to include all information relating to the diagnosis and
treatment of HIV/AIDS, sexually transmitted diseases, mental illness
and drug or alcohol abuse.

The authority given the guardian shall supercede any prior agreement that
JOAN H. WRIGHT may have made with her health care providers to restrict
access to or disclosure of her individually identifiable health information. The
authority given the guardian has no expiration date and shall expire only in the
event that the authority is revoked by court order and delivered to the health care
provider.

8. GUARDIAN OF THE ESTATE

A. The power and authority to possess and manage the properties of the
Client listed in the inventory to be filed herein and listed in any subsequent

amendments or revisions to such inventory.

ORDER APPOINTING GUARDIAN - 13 BALSAM McNALLEN LLP
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B.
wages, and other claims due the Client.
C.
the Client's behalf,
D.
against the Client, including paying debts of the Client in any amount.
E.

governmental sources for the Client, including, but not limited to:

F.

services in the Client's behalf, including, but not limited to:

ORDER APPOINTING GUARDIAN - 14 BALSAM McNALLEN LLP
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b.

a.

23182 117172005 #8104

The power and authority to collect and to file suit on debts, rentals,

The power and authority to contract and to incur other obligations in

The power and authority to pay, compromise, and defend claims

The power and authority to apply for and to receive funds from

Supplemental Security Income benefits (SSI)

HUD Section 8 Rent Subsidies

Childhood Disability Benefits under the Old-Age, Survivors, and
Disability Insurance Program

Aid to Families with Dependent Children

Social Security benefits

VA benefits of all kinds

Pensions of all kinds.

The power and authority to apply for and consent to governmental

Vocational Rehabilitation Programs

Attorneys at Law
609 Tacoma Avenue S
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b. Medicaid Services
c. Food Stamps
d. Title RR Services
e. VA benefits of all kinds
6. The power and authority to make application for, to cons.en'r to, and to
enroll the Client in private or public residential care facilities.
H. The power and authority to authorize release of information on behalf
of the Client.
I. The power and authority to apply for and to secure insurance on the
Client's behalf.
J. The power and authority to file a federal income tax return in the
Client's behalf.
K. The power and authority to rent real property in the Client's behalf to
meet the Client's housing needs.
L. The power and authority to assist the Client in obtaining an appropriate
education.
M. The power and authority to enter into and pay for all obligations and

purchases on the Client's behalf.

ORDER APPOINTING GUARDIAN - 15 BALSAM McNALLEN LLP
Attorneys at Law

609 Tacoma Avenue S

V:\Wright\P-OrdAppt6dn102505ch Tacoma Washington 98402

(253) 627-7605 / Fax (253) 572-0912



O © N & O H~h W N

NNNNNNHr-.-AHv-bv—-o-H,..p-
Ul-hwt\)uO\Dm\lO*Ul-th»—O

23182 117172005 202186

N. Written consent of the Guardian shall be required for all contractual
obligations, including, but not limited to, real estate contracts, leases, and
installment purchases, insurance and credit transactions. .

0. The power and authority to consent to or to refuse placement of the
Client in any employment, training program, or voluntary occupational services
arranged by or through any public, private or governmental agency.

P. The power and authority to open and hold the contents of any safe
deposit box in the name, place and stead of the Client, particularly the safe deposit
box maintained by the Client.

The above list is not inclusive, but merely recites some of the
responsibilities and legal obligations of the guardian which cannot be superceded by
other individuals, including the client.

9. Bond: That no bond is initially required of the Guardian in this
matter, as the client's assets are less than $3,000.00. However, there is a
potential for the receipt of monies as her dissolution action is resolved. In the
event that her total financial assets exceed $20,000.00, the guardian should be
required to notify the court and set up a special needs trust, blocked accounts or

bond, as may be considered appropriate at the time.
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10.  Entry of Safe Deposit Box: That the Guardian be and hereby is
authorized to enter any and all safe deposit boxes held in the name of Joan H.
Wright. That upon entry the Guardian shall be authorized to maintain said safe
deposit box(es) or to remove any and all contents of said safe deposit box(es).

11, Interested Parties: That the following persons described in RCW
11.88.090(5)(d), shall received copies of further pleadings filed by the Guardian:
Jeffrey Hendricks and Patricia Taylor.

12,  Inventory: That the Guardian of the estate shall make out and file
within three (3) months after their appointment, a verified Inventory of all the
property of the incapacitated person which shall come into their possession or
knowledge, including a statement of all encumbrances, liens, and other secured
charges on any item of property, a review hearing upon filing of the invéntory
SHALL NOT be required.

13.  Accounting: The Guardian shall file an Accounting every three years,
so long as no settlement involved amounts at or above $20,000.00 should occur.
The Guardian shall notify the court of any substantial change in Ms. Wright's
financial circumstances, and annual accountings should be considered warranted at

that time.
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14.  Personal Care Plan: The Guardian shall file a Personal Care Plan within
three (3) months after this appointment. |

15. In Home Care: That Joan H. Wright lives in her son's home and
requires assistance with the tasks of daily living. That the guardian can retain the
services of a caregiver to assist the Client with the needs of the client, and shall
pay said caregiver from guardianship funds/assets.

16. Costs and Fees: The fees incurred for attorney/guardian and
guardian ad litem fees shall be paid from the INCOME of the client's estate.

Guardian's Fee:  The client receives Social Security income and
administratively, fees can be paid from those monies as an exception to policy and
living expenses will still be met.

a. That PEGGY FRAYCHNEAUD GROSS, attorney for the Petitioner herein,

has expended time in the capacity. A billing has been filed with the
Court. The Guardian should be authorized to pay those fees in the

amount of $_1,020.5] :

b. That VIRGINIA R. FERGUSON, Guardian ad Litem herein, has expended
time in that capacity. A billing has been filed with the Court. The
Guardian shou.gd be authorized to pay those fees in the amount of

$1.870 &

17.  Discharge of Guardian ad Litem: That VIRGINIA R. FERGUSON, the

Guardian ad Litem herein, be discharged from those duties upon entry of this

ORDER APPOINTING GUARDIAN - 18 BALSAM McNALLEN LLP
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Order and that said Guardian ad Litem is hereby absolved of further duties or
obligations herein.

18.  Term of Guardianship: The term of the guardianship shall continue in
effect until terminated pursuant to RCW 11.88.140.

19.  Additional Litigation: The Guardian, Commencement Bay Guardianship
Services, is authorized to review all files and records related to Ms. Wright since
the time of her closed-head injury to determine whether there is any basis to
pursue legal remedies on behalf of Ms. Wright related to the settlement of her
insurance claim, her dissolution, or any other matter in which Ms. Wright's limited
capacities may have affected her ability to adequately act in her own best
interests.

20. Representation of Client in Litigation: The Guardian is granted
authority to represent Ms. Wright's interests in all litigation that is in effect or
may arise in the future.

21, Special Needs Trust: The Guardian, Commencement Bay
Guardianship Services, can petition for a Special Needs Trust when necessary
without further court order.

22. Remedies: The Guardian shall be authorized to pursue actions or

remedies in any venue available as may be deemed necessary and appropriate to

ORDER APPOINTING GUARDIAN - 19 BALSAM McNALLEN LLP
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rectify or correct errors, omissions, or self-serving actions by those who have/had
an obligation to protect Ms. Wright's interests.

23.  Substitution of judgment: The Guardian can substitute judgment as
per the Gannon decision without further hearings on the matter. The pending
dissolution action and appeal shall be managed and decisions made by the Guardian
in conjunction with Mrs. Wright's chosen attorneys, Peggy Fraychineaud Gross and
Richard Shepard.

DONE IN OPEN COURT this 31" day of October, 2005.

%COUR %%MMISSIONER

RoTe~

Presen‘red. by:

7 .
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PEGGY FRAYCHINEAUD GROSS, WSBA #14731
Attorney for Petitioner
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APPENDIX “B”:
REPORT OF GUARDIAN AD LITEM WITH:
EXHIBIT A: MEDICAL/PSYCHOLOGICAL REPORT OF DR. WANWIG

EXHIBIT B: SSI MEMORY ASSESSMENT REPORT OF DR. KATHARINE
BRZEZINSKI-STEIN

EXHIBIT C: REPORT OF NEUROPSYCHOLOGICAL EVALUATION OF
DR. LAURA DAHMER-WHITE

EXHIBIT D: REPORT OF MARCIALYN McCARTHY, MAEd



22735 18/24.-2885 88123

N COUNT$ lC’[ERl}'s OFFICE
10-24-05

paoapes 23931928 RTGAL ’ OCT 21 2005 pm.

) R S, B

SUPERIOR COURT OF WASHINGTON

3
4
5
6
7
8 IN AND FOR THE COUNTY OF PIERCE
9

10/ 1n Re the Guardianship of: No. 05-4-01384-5

)
11 )
JOAN H. WRIGHT, ) REPORT OF
12 ) ,
13 An Alleged Incapacitated Person. ) GUARDIAN AD LITEM
)
14 COMES NOW Virginia R. Ferguson, Guardian ad Litem for JOAN H. WRIGHT,
15 '
and reports to the Court as follows:
16
17 APPOINTMENT
18 I was appointed as the Guardian ad Litem in this matter on

i 19 September 21, 2005 and I submit this report pursuant to RCW 11.88.090.

20 I attest that I am free from influence from anyone interested in the

. 21 result of these proceedings, that I have the requisite knowledge,
22 training and expertise to perform the duties required of a Guardian ad
ij Litem by statute. There is a statement of my qualifications on file
25 with the Pierce County Superior Court, as required by statute. I

26 attest that I am on the Guardian ad Litem registry for Pierce County

27 and that I am qualified to serve as Guardian ad Litem in guardianship

28| proceedings.

Virginia R. Ferguson

Guardian ad Litem Report OH P.0. Box 7027
7 Tacoma, WA 98406

vrferguson@harbornet.com
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CONFERENCE WITH ALLEGED INCAPACITATED PERSON

Background: In January, 2002, Joan Wright was in an automobile
accident that left her with multiple bone fractures, and a closed head
injury. Since that time, she has been evaluated by numerous
physicians, neurological psychologists, and other treatment providers.
She continues to have mental, emotional and physical problems that are
documented by her treatment providers in numerous reports which have
been reviewed by this Guardian ad Litem.

On October 5, 2005, I met with Joan Wright to review the
Guardianship petition, and her personal history. Joan appeared on
time and appropriately dressed for the interview. She was able to
provide some details related to her medical condition, as well as the
general issues related to her dissolution from her former husband,
Robert Wright. Joan was able to clearly state that she has memory and
retention problems, saying that she has to listen to information
several times in order to comprehend what is said, and how to use
information given to her. She indicated she does remember things
better when she can read them, rather than just be told information
orally.

Joan said she understood the role of a guardian to assist her in
dealing with financial issues and her attempts to get her dissolution
reviewed and perhaps overturned. 1In talking about her dissolution,
she became quite emotional and distressed while explaining how the
settlement conference was very confusing to her, and she did not

understand what was going on. While discussing her marriage and the

Virginia R. Ferguson
Guardian ad Litem Report P.0. Box 7027
Page ? 17 Tacoma, WA 98406
ge 2 of 253-756-5771
vrferguson@harbornet.com
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events leading up to her dissolution, she became agitated and
disjointed in her presentation of events. It was difficult at times
to get her to focus on other topics.

Asked about her primary physician, Joan provided the names of at
least five different professionals with whom she currently has contact
regarding her physical and mental health problems. She is seeing or
is being followed by a Licensed Mental Health Counselor, a
neuropsychiatrist, a psychiatrist, a specialist in auditory processing
problems and a speech therapist, an eye specialist, a physical
therapist, and various others on an ‘as-needed’ basis. Joan described
herself as having “mental dyslexia” which she described as mixing up
words, transposing numbers, and generally not being able to
communicate effectively, especially when she gets upset. She
indicated she is running out of money, and her counselor is not
covered by her disability/SSI insurance; she worries about finding
another counselor that works with her as effectively. Some of her
other treatment providers appear to be covered by her Medicaid/SSI
disability status.

Joan reported that her income in $1,341 in SSI, plus another $80
which goes to pay her Medicare Part B premium. She also pays $111.00
per month to Regence for Supplemental insurance, which does not
include drug or vision coverage. She tries to share expenses with her
son, with whom she lives. Her son has been off work due to an injury
covered by L & I, and he hopes to be working soon. Joan said she and

her son live in an old mobile home in Fatonville. She said she takes

Virginia R. Ferguson
Guardian ad Litem Report P.O. Box 7027
Page 3 of 17 Tacoma, WA 98406
253-756-5771
vrferguson@harbornet.com



w 0 N o U W N

NN NNDNNDNN M R R |
0 9 o b W N KR O WO d U os W N R O

22735 1iB-247 2885

a long time to take care of her daily needs, as she is awkward in hexr
movements, and she has fallen several times when she moves awkwardly
or leans over. One result of her accident in 2002 is the loss of the
senses of taste and smell, so she has to force herself to eat just to
maintain a minimal state of health. She now weighs about 100 pounds.
Joan described her trips outside the house as extremely difficult, as
she forgets what her errands are, sometimes has problems with double
vision and balance problems, and has difficulty communicating with
people. She said people have come up to her offering to help her in
the stores, because she looks as lost as she feels when attempting to
éelect items and make decisions.

Joan said she received a settlement of about $100,000.00 in April
of 2002, just a few months after the accident. When she left her
husband, she took that money with her to a new bank account. She has
now used most of those funds for medical expenses, and to try and get
herself back to a position where she is employable. She said she had
worked in an accounting job before starting a catering business with
her husband many years ago, and had been the business person for the
catering, making all the arrangements and handling the books. She is
unable to handle such pressures now, and cannot remember details
sufficiently to allow her to do similar work now. At this time, Joan
said she is unable to handle routine tasks that require several steps,
such as cooking meals. Her limited mobility makes it difficult to do
housework, and her problems with communication have left her socially

isolated. She is being treated for depression and anxiety disorders.

Virginia R. Ferguson
Guardian ad Litem Report P.0. Box 7027
Page 4 of 17 Tacoma, WA 98406
253-756~5771
vrferguson@harbornet.com
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REPORT FROM MEDICAL PROFESSIONALS

There are numerous reports available from several physicians and
medical specialists regarding Joan’s current medical and mental health
status. Because she was scheduled to see J. Daniel Wanwig, M.D. the
week after my interview with her, I asked Dr. Wanwig to provide the
official medical report expected by the court. A copy of his report
is attached hereto at Exhibit A, and incorporated by reference. The
original has been filed separately. Dr. Wanwig is a specialist in
psychiatry and internal medicine.

Dr. Wanwig identifies Joan Wright as having impaired memory
functions, poor comprehension, impaired thinking and sentence
formulation and depressed mood and energy. He indicated that her
mental disorders are organic and unlikely to improve. Her depression
may improve. He stated that Joan needs help in understanding legal
papers, her medical diagnoses and therapies, and with her finances and
money.

Other medical evaluations conducted since her accident in 2002
and reviewed by this Guardian ad Litem for their specific relevance to
this investigation include:

1) An evaluation by Katharine Brzezinski-Stein, Ph.D. in August,

2002 for SSI purposes. While Joan scored in the average to
low average range on several tests, she also scored in the 5%
to the 15 percentile in several areas. Dr. Brzezinski-Stein

reports that on the Train Making Tests “([W]hich assess central

. . Virginia R. Ferguson
Guardian ad Litem Report P.0. Box 7027
Page 5 of 17 Tacoma, WA 98406

253-756-5771
vrferguson@harbornet.com

p6127



o N o g W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2)

22735 18/24/2885

processing and psychomotor speed . . . Ms. Wright’s
performance was severely impaired on both of them.” 1In
addition to making recommendations related to Joan's
adjustment problems and amnestic disorder, Dr. Brzezinski-
Stein indicated that Joan was having problems regarding
handling her finances, and suggested that a represéntative
payee should be identified if she qualified for SSI. Dr.
Brzezinski-Stein’s report will be found at Exhibit B, attached
hereto and incorporated herein.

An evaluation by Laura Dahmer-wWhite, Ph.D., a clinical
neuropsych<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>