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ARGUMENT 

1. THIS C-\SE 15 C OUTROLLED BP TEE RECEhT SLIPREME COI RT 

DECISIO\I I I  ST i TE K JOHASTO\., W H I C H  REQUIRES 4 SPECIFIC 

I ~ S T R L C F I O Z ~  D L F I ~ I Y G  "TRL E THREATS." 

A. State ~ j .  ./ohn,\ioi? requires re~~ersai  of hlr. Brown's conviction. 

In Sanuarq 2006. the Washington Supreme C'ourt decided S ~ ~ f i i ~  :. 

Johnston. 156 U'n.2d 3 5 5 ,  127 P.3d 707 i2006).' The Court reversed the 

defendant's conviction Ibr making a bomb rhreat. holding that instructions 

hiling to definc a -'rrce threat" arc inadzqL;ate :o protect against 

-~inconstitutiona! verdicts. Johnston. at 366. 

In ,/ohiz.~io~, tile instruction at jssuz de5nsd threat to mean "to 

communicate. dirscllj or  indirect!^ . the intenc TO \~4.;.on,ofu'L;ilj cause 

physical dzmage to th.; property of a person other than the actor." 

J~hr7ston at 358 .  Bec;~;se this defi~litiai~ did not izclude language 

explaining that ri:e defecdant could 0215 he convicted for making a "time 

threat." the court kund it to bz inaciecj-~zre: 

U s  co r s r rx  1132 Somb threet sta:i,lte. RCW' 9.61.160. to apuly onlj 
to true threats. Canstrued in this \tajr. the statute is not 
unconsritu:ionally overbroad. U'e hold thar the jury instructions 
gii en at rrla! ~7 sic ins~lfficient io ensure a constitutional verdict. 

I l'he Cocrt's spi:-!ia; was issued afier Appellanr's Opening Brief. but several 
montns before the Brief of Respondent was f izd. Respocden~ fails to address Johnsloi?. 



and the ir!\trucric~nal error cancot be dwncd  to be harmless 
beyond a reason,ible doubt. Accordingly. u e  reverse the Cou1-1 of 
Appeals and ret?:and this case for a nen trial with directions rhat 
the jur). must hc instructed thar a con1 iction under RCW 9.6 1 .  i 60 
requires s ISUC tiireat and must be i~~strilcted on the meaning of a 
true threat. 
.Johnstoil. ar 366. 

,Joj1n~toi7 i~:i,iP:i;:ied that a true 111!.tat is 0 1 - i ~  made " i i l  a C O l l i ~ ) i t  L)S 

u ~ ~ d e r  such circ~!rnsrai:ces wherein .i rezso.ubit: ptsrsori nouid foresee that 

the staterrient ~\ii:iici bt. iilterpreted . . . as a ser i~i ,s  clxpression of an 

intention ro inixic; hoiii? harm upon or to take the life of [another 

individua!]." drolinstsir;. zit 361. citcitioil,, c~mittdd. Lnder Johnston. rhe 

. . . . juv must be icsr:-.ic~ec ii.-ltli this Isfigsage lo y e \  e x  uncons+:tutio:-Ac! 

~lerdicts that viahie ti12 First Amendru~ent's protection of frez speech. 

n The Supreme c ourt's decision in .i'r,hr;\toi.;, controls Mr. Bro\\\.nqs 

case. First. althozgh ,Johnston deal: u,izh a bomb threat, it relied on cases 

addressing thrca,.; i~ ;t:i~r coritexts. Z I I ~  did cat limit its analysis to :he 

bomb threat sieti:rt. .Ye:. e . g ,  John~toi.1, :tpj.a, al 360 (cl'lii~g State 1. 

U'n.2d 36. 84 P.32 i22 5 (2004), irndr,t 361 (cltiprg State v. .i.,M. 144 



Second. r i : ~  hul:> ii~struction in Johr?~)ioil u as substantiall> .ths 

same as the insrri~ction used here. C'oinp~rre Instruction No. 7, Supp. CP 

("[tlilreat means io :o!l~:llunicate. directl~ or indiicctly. the intent to c a ~ s e  

bodily inj~iry in  ti^^ rii:ii!.e to the persoil tl~rlsatened or to anj  other 

person. . . ") wit17 Tl?struction No. 2.02 in ./ohnsro~? (ctt 3 58) ("[tlhreat means 

to commu!lica~<. direc.!l~ or indirectlj. :hi intent io \vrongfiLiliy cau.2 

pllysical damage :o the property of a person other than the actor.") 

TI-iird. the required instruc~ion deihing "true threat" was absent 

f i o n  this case. 2s 11 -\\as in .Io!?n~t0r2. 11i~~:.uctions. Supp. CP.  The dbsel~cs 

of such arz instruction pzrmitted the ju:> ro convic: in the absence of a t x e  

threat, in i,iola~i~:: af ,h4i.. Bro\.vn's const:tutic!:al right to free speech. 

Mr. Bro\%rz's canviction must be TZ\ ersed. and the case remsn2ccl 

fbr e new trial. AT the trial. the j uq  mu>: be instructed on the meaning of 

":rue threat." i:: ccr::o'sl.n:ity with the requiremznts of the  firs^ A m e n d ~ ~ ~ e n t  

and Johnjron, A,z;pr.a 

E. Divisioc i's 1991 deci-ion in Siure 1.. Zepiro has Seer, effec:ive!\ 
01 erruled b j  Sli l~e v. Johns~on. 

In 1991, Di\/lsicn I found the stariltorj- language defining threat 

adequate :o protect ar, accused's First P,nend;neni rights. .T/ute v. Kq71i.o. 

61 Wn.App. 1 ! 5 at !25 ,  810 P.2d ! 9 ;I9911 ('-it is implicit in the 

definition of 'threatLt' in XCIV 9A.33.11 Gi25 )(a)  hat only true or serious 



threats are co\c~ed.") That finding has bezn repudiated b j  the Supreme 

[The lo\\ er :ot.rr decision i i  Jol , t~\ lo f i]  conflicts wiih the Lfiitsc! 
States Supreme Court['s position]. our decisions ..., and the bod) of 
federal case law RCW 9.61.160 must be limited to true threats. as 
ex~lainzd a b o ~  c. and the jury mu\! be instri,cted accosdingl>. 
t J o h n ~ t ~ t ~ .  at 36- 
in .Joh~siot~ \2!j l i 'N 

Respondes,,'~ cc:i~inued rel:ar,cL 01: hL1pii-o I S  misplaced, in ,ig!lt ot 

the Supren?e Courtus &cision in , i~hn,~zon. Brief ~IRespondent ,  p. 4. 

11. D E F E N ~ E  \bEE C\. \S I l E F F E C  FIVE FOR FAILI\G TO PROPOSE 

A h  INSTRI C T 1 3 t  D E F l N l l G  " T R ~  E THRE.ATS.'~ 

In light ~l'.J<)t.~iz,cton. szpru, Mr. Brown stands by the arguinents 

made in the opzning bnd .  which 30% 213~1~ vVlt;k greater foorce. 

Mr. B r n v , ~ ~  ssrar.6~ by the argumznt made in [he opening brief. 

Tile Su;cre~r,z Ccurt' s rect n: decisioa i ; ~  Sru~r .  13. ./cihn.ston, J l ~ p i . ~ ~ ,  

controls this case a d  xquires re\ ersai. 

Respectfiiil! shn i t r ed  on jxnt  I .  2006. 

BACKLUND AND FalISTRk 



uorncl, for the Appeiiai~i 

Ntorntq for the Appellant 



CERTlFICATE OF MAILTKG 
/ ~ ( 3  - 

! cel-tif? :hat I mailed a copy of Appellant's RepIyBrisf to:- 

- .  
C ~ I C  Bro\\n 
1 ! 15 1,ocust St. 
i '~ntsaiia.  W.4 9853 ? 

. a ~ d  to 11:s office of the Lewis Countj Prosecutor, 

r\l~i! that ; sent the o:igiiisI .ind one copy to the Court of' 
Appeals. Di! ision 11, for filing: 

Ali postage prepaid. on J u e  1. 3GOb. 

I CERTIFY LyDER PENALTY OF PERJCRY UNDER THE 
LAWS OF THE 3TATE OF A'ASFI-KGTON THAT THE 
FOREGCI!%G IS TRUE AND CCRREC?. 

onleg- for the Appellant u 


	
	
	
	
	
	
	
	
	

