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ARGUMENT 

1. THE I ~ F O R R I  \ I  IO\ \ \AS CONSTIT11 r l O I  \LL\ DEFICIENT 

BEC Al lSE  IT F .III,FD T O  A L L E G E  AN ESSENTIAL, E L E M E N T  O F  

S E C O ~ D  DEC;R~ E. I Y T E ~ T I O ; \ A L  MURDER. 

Respondent argi1r.s that the absence of premeditation is not an 

element of Second Degree Intentional Murder. Brief of Respondent. pp 

3-8. This is incorrect. 

The elements of an offense are determined with reference to the 

language of the statute. Sce Stlife I: Leydu, 157 Wn.2d 335 at 346. 138 

P.3d 61 0 (2006): , C ~ U / ~  1% .C/e~?ens. 127 Wn. App. 269 at 274. I 10 P.3d 

1 179 (2005). The n~eaning of a statute is a question of law reviewed cJe 

no1.o. Stclle Otr.ned F'or.e{/.\ 1,. Sutherland. 124 Wn. App. 400 at 409. 10 1 

P.3d 880 (2004). The court's inquiry "always begins bit11 the plain 

language of the statute." Stute I?. Cl2ristensen. 153 Wn.2d 1 86 at 194, 102 

P.3d 789, (2004). If the  statute"^ meaning is plain on its face, then the 

court inust give effect to that plain meaning as an expression of legislati\ e 

intent. Stltherlund, clr/x4cl. ut 409: see ulso Stute r Punsulun. 156 W11.2d 

875. 133 P.3d 934 (2006) ("Plain language does not require construction." 

Pun~ulun, at 879. citcitionc omitted). The court must interpret statutes to 

give effect to all language used. rendering no portion meaningless or 

superfluous. Szrtherl~1/7~/, at 4 10. 



The plain language of the statute defining Second Degree 

Intentional Murder designates the absence of premeditation as an element 

of the offense: "A person is guilty of niurder in the second degree when 

[wlith intent to cause the death of another person but without 

premeditation. he or she causes the death of such person or of a third 

person." RCW 9A.32.050. Applying the plain language rule. the state 

was required to allege and prove that Mr. Feeser acted "without 

prerneditation." RCU' C1.4.32.050: Sz/rl~erIand, rz~pra; C 'h~i ) ten~en,  C L ~ I ' L I .  

Pun~alun, s t l p ? ~ .  

Respondent's reliance on Stute 1,. Williams. 133 Wn.App. 7 14. 136 

P.3d 792 (2006). Stute I .  llirrd 148 Wn.2d 803. 64 P.3d 640 (2003) and 

Stute I?. Tinker. 155 UTn.2d 2 19. 1 18 P.3d 885 (2005) is misplaced. Brief 

of Respondent. pp. 4-6. A review of the statutes addressed in each of 

those cases show that the PVilliam.~, H7urd, and Tinker courts each held that 

a sentencing proqision need not be pled, since sentencing provisions are 

not substantive elements of an offense. The bail jumping statute 

(addressed bq the Court of Appeals in Williunzn) is bifurcated: one section 

defines the substanti\ e offense. while another establishes the penalty. See 

RC W 9A.76.170. Similarl) . the substantive crime addressed in Ward \+as 

the "[wlillful violation of a court order issued under [certain provisions 

authorizing such orders] ." Folwzer RC W 1 0.99.040(4) ( 1997) and. former 



RCW 10.99.050(2) ( 1007). Other provisions of each statute varied the 

penaltj depending on the circunistances: these provisions did not create 

separate crimes, but instead enhanced the sentence for the base crime. 

WUI*L/, S I ~ Y L I ,  at 8 12-8 1 3. As in WUI.~ '  and Williarn,\, a base crime of 

"theft" is defined in RC' M.' 9A.56.020. and varying penalties are separately 

imposed for conduct that elevates the base crime. RCW 9A.56.030-RCW 

9A.56.050. Tinker, \~II~I.(I 

By contrast. there is no statute defining a base crime of murder. 

and setting varying penalties based on the circumstances of the crime. Sec~ 

RCW 9A.32 generall!. Instead. RCW 9A.32.030 defines the crime of 

Murder in the First Degree (a Class A felony). and RCW 9A.32.040 sets 

forth the penalty for that crime. RCW 9A.32.050 defines the crime of 

Murder in the Second Degree (also a Class A felony). The structure of the 

murder statute is ver? different from the statutes at issue in Williar?z.s, 

Ward, and Tinker. In RCW 94.32.050, the language is clear: the absence 

of premeditation is contained in the very provision defining the 

substantive crime itself. It is not set forth in a separate provision 

establishing penalties for a base crime. Accordinglj. the absence of 

premeditation is an element of Second-Degree Murder. Regardless of 

hou "awkward" this might be for the defendant (Brief of Respondent. p. 

5 ,  6), this court is not free to disregard the legislature's choice of language. 



Respondent's rcliance on the Workmun test is equally 

unpersuasive. .See Rrief'of Respo~ident at pp. 6-7. citing Stule I>. 

kVorkmtm. 90 Wn.2d 443. 584 P.2d 382 (1 978). The cases cited b j  

Respondent support Mr. Feeser's position. For example. in Stufe I>. 

BOH'L ' I 'MII I~ .  I 15 Wn.2d 704. 802 P.2d 1 16 ( 1990). the Court noted that 

"[slecond degree murder is intentional murder without premeditation. 

Bottser.mun, ~r 806. In S ~ ~ l t e  v. Oriiz. 1 19 Wn.2d 294, 83 1 P.2d 1060 

(1 992). the Court held that "[mlurder in the second degree contains these 

elements: ( 1) the defendant caused the death of the victim: (2) the 

defendant intended to cause the death of the victim. but without 

premeditation." (h.tiz, at 3 13-3 14. 

For all these reasons. the Information was defective. The 

conviction must be re\ ersed and the case dismissed without prejudice. 

The state is free to file a new charging document that includes the absence 

of premeditation as an element. 

11. THE TRIAL COIRT'S INSTRUCTIONS OMITTED AN ESSERTIAL 

ELEVENT OF SECOND DEGREE INTENTIONAL MLRDER. 

Respondent does not separately address issues relating to the jury 

instructions. Respondent apparently agrees with the legal standards set 

forth in Mr. Feeser's Openiiig Brief. and relies on arguments relating to 

the sufficiency of the Information. 



Since Respondent Iias failed to provide additional argument. Mr. 

Feeser rests on the argument made in the Opening Brief. 

111. THE CONVIC'TIOY FOR SECOILD DEGREE FELOYY MURDER MLST 

BE REVERSED 4'UD T H E  CASE DISMISSED BECAUSE T H E  

LEGISLATURE'\ F 4 I L l l R E  T O  DEFINE T H E  LINDERLYINC CRIME O F  

ASSA~ILT IN THE: SECOND DEGREE VIOLATES T H E  SEPARATION O F  

POWERS AND IS I hCONSTITLTIONAL. 

Respondent argues that the legislature's delegation to the judiciary 

of the power to define assault is constitutional, relying on Stute I'. Duvid 

134 Wn.App. 470. 14 1 P.3d 646 (2006) and State I,. Chuvez. 134 Wn.App. 

657. 142 P.3d 1 1 10 (2006). . Brief of Respondent, p. 9- 1 I .  Respondent's 

reliance on Du13id and C'hci~jez is misplaced. 

In Duvid, Di\ ision I1 addressed the legislature's failure to define 

proximate cause. an element of vehicular homicide. Here. by contrast, the 

legislature has failed to define the core meaning of the crime of assault. 

Although the legislature has listed factors that elevate the core criine to 

felony status. the legislature hasn't designated a single element to delimit 

the core offense. Du17id is thus distinguishable. 

In C'ha~lez. Di\ ision TI drew an analogy between assault and the 

crimes of bail jumping. protection order violations. and criminal contempt: 

Although the legislature's function is to define the elements 
of a crime. the "legislature has an established practice of defining 
prohibited acts in general terms. leaving to the judicial and 
executive branches the task of establishing specifics." H7udsu,ortl?. 
139 Wn.2d at 743. For example. the bail-jumping statute 



criminali7es the to appear before a court. RCW 9A.76.170. 
but the courts determine the dates on \vliich the defendant must 
appear. I/t?rcl\l~ or~h .  139 Wn.2d at 736-37. In protection-order 
legislation. tlie Icgislature specifies when the orders maj  be issued 
and tlie criminal intent necessarj for a kiolation. but the courts 
deter~i~ine the specific prohibitions. W~rd\~,orth,  139 Wn.2d at 737. 
The legislature Iias broad11 defined the elements of criminal 
conte~iipt as intentional disobedience to a judgment. decree. order, 
or process of tlic court. but the courts declare the specific acts of 
disobedience. I l  i~~ / \~c~or th .  139 Wn.2d at 737. The legislature's 
history of delegating to the judiciary how statutes will be 
specifically applied denionstrates that the practice does not offend 
the separation ol'powers doctrine ... 
C'havez. ul 667. 

But in each of these situations, the legislature has defined the 

general crime. and the remaining ternis are case-specific. For example. a 

bail-.jumping defendant is charged uith failing to appear on a specific 

court-ordered date applicable to her or his case only. A protection order 

violation is proved u-ith reference to a specific court order that applies 

only to the defendant charged. A contempt charge rests on a specific 

'.judgment. decree. order. or process of the court." applicable to the 

defendant. These statutes. cited in Wudsworth, are qualitatively different 

from the assault statute. in which the legislature has failed to define the 

core crime even in general terms. 

Division 11 also found the statute coiistitutional because the 

legislature "has instructed that the common law must suppleinellt all penal 

statutes." Chcntez. at 667. citing RCW 9A.04.060. While this is true, it 



does not a b s o l ~ e  the legislature of performing its essential functio~i in 

defining the core meaning of a crime. Nor does the legislature's 

acquiescence render an i~nconstitutional division of labor constitutional. as 

Division I1 suggests i n  ( ' ~ I L I I ~ L ' I ,  ( U ~ Y L ~  

The legislatul~c a n d  the judiciarj ma! cooperate to define assault: 

however, their cooperation must coniplq with the constitution. Because 

the legislature failed to detine the core meaning of the crime of assault. the 

statutory and judicial scheme under uhich Mr. Feeser was convicted is 

unconstitutional: his coil\ iction must be reversed and the case dismissed 

with pre-judice. 

IV. THE SENTENCIUG COURT'S CNCHALLENGED FlYDlNGS O F  FACT 

REQUIRE THAT MR. FEESER BE SENTEhCED WITH AN OFFENDER 

SCORE OF ZERO. 

Relying on documents that are not pal? of the record on appeal. 

including some documents that were not part of the record in the trial 

court. Respondent argues that Mr. Feeser's offender score mas properly 

calculated. Brief of Respondent. p. 1 1 - 16: see also Appendices 1-3 to 

Brief of Respondent. 

Respondent's arguments should be disregarded. because "[aln 

appeal must stand or fall on the record made in the trial court." State v. 

Emerson. 43 Wn.2d 5 at 14. 259 P.2d 406 (1953): see alLto Stute t9. 



Pt.tirr.nicvk. 12 1 Wn. App. 737 at 746. 90 P.3d 1 105 (2004) (an appellate 

court -.does not considcl. arguments that depend up011 matters outside the 

appellate record"); and , \ ' /~ i /e 1,. Beusley. 126 Wn. App. 670 at 694. 109 

P.3d 849 (2005) ("matters referred to in the brief but not included in the 

record cannot be considered 01.1 appeal.") Respondent has not tiled a 

designation of clerk's papers (RAP 9.6). a motion to correct or supplement 

the appellate record (RAP 9.10). or a motion for additional evidence on 

review (RAP 9.1 1). The Court of Appeals should disregard those 

arguments made b j  Respondent that are based on matters outside the 

record on appeal. E ~ J I . \ ~ M .  , S U ~ I ~ U .  

Even if the cited documents were part of the record on appeal. the) 

would not sustain Respondent's arguments. First. Respondent cites the 

"Statement of Prosecuting Attorney"' and the defendant's failure to object 

to the prosecutor's calculation of the offender score. Brief of Respondent. 

p. 12- 1 3. But a failure to object constitutes acknom-ledgment only where 

the defendant fails to ob-ject to "information stated in the presentence 

reports." RCW 9.94A.530(2). Presentence reports are documents 

prepared bq the Depastment of Corrections at the court's request under 

RCW 9.94A.500. No presentence report was requested or filed by DOC 

I This document is not part of the record on appeal. 



in this case. Tlic "Statcmcnt of Prosecuting Attornej" relied upon bj  

Respondent contains nolliing more than allegation. As the Supreme Court 

made clear in Sttrtc 1%. / q i ) r . c / :  

Tlie State docs not meet its burden through bare assertions. 
unsupported b! e\ idence. Nor does failure to ob.ject to such 
assertions relie\ e the State of its evidentiary obligations. To 
conclude other\\ ise mould not only obviate the plain requirements 
of the SRA but \\oilld result i l l  an unconstitutional shifting of tlie 
burden of prooi'to the defendant. 
Stute I,. Ford. 137 Wn.2d 472 at 482. 973 P.2d 452 ( 1  999). 

Accordingly. Respondent's reliance on the prosecuting attorney's 

bare assertions is misplaced. Although the written statement prepared by 

the prosecuting attome! is undoubtedly helpful to both parties and to the 

court. it does not constitute proof under RCW 9.94A or under Fwd,  supra. 

Second. Respondent cites defense counsel's written 

.'Recornmendation 011 ~ e n t e n c e . " ~  Brief of Respondent. p. 12. But this 

document does not acknowledge any prior convictions: instead. it 

references a standard range that is inconsistent with the sentencing court's 

findings on criminal history. See Brief of Respondent. Appendix 3. 

Third. Respondent blames Mr. Feeser for "failing to put the court 

on notice as to any apparent defects in the calculation of his offender 

score." and suggests that tlie proper remedy is remand for an evidentiary 

This document is not part of the record on appeal. 



hearing. Bricl'of Respondcnt. p. 14-1 5. This is incorrect. Under RCW 

9.94A.530. the burden ol'establishing criminal history rests with the state. 

Further~nore. the trial court made findings of fact on Mr. Feeser's criminal 

history. CP5. The state did not cross-appeal pursuant to RAP 5.l(d). Nor 

did the state assign error to any findings. as required under RAP 10.3(b). 

Unchallenged findings are verities on appeal. Sol,cn.c.on I: Pyecrlt. 

158 Wn.2d 523 at 528 11. 3. P.3d (2006). Because the state failed 

to challenge the sente~icing court's findings on Mr. Feeser's criminal 

history. those tindii~gs constitute a final judgment. and are not properly the 

subject of this appeal. Remand for an evidentiary hearing is inappropriate. 

Instead. the sole question is whether the trial court's factual 

findings on Mr. Feeser's cri~ninal history support the sentence imposed. 

Under RCW 9.94A.525. RCW 9.94A.5 1 .  and RCW 9.94A.5 15. the trial 

court's factual findings on Mr. Feeser's criminal history require that he be 

sentenced with an offender score of zero and a standard range of 123-220 

months. 

V. MR. FEESER \\ 4S DESIED THE EFFECTIVE ASSISTANCE OF 

COUNSEL. 

Respondcnt relies on matters outside the record to address Mr. 

Feeser's ineffective assistance claim: "counsel was aware of the 

defendant's criminal history ... had represented the defendant during the 



1998 case ... [and] mas a\\ are [that] raising objections to the use of the 

1997 con\ iction ... uould simply result in the State's submission to the 

court of proof of the defendant's subsequent criminal \iolations." Brief of 

Respondent. p. 15-1 6. 1 his court should disregard arguments based on 

matters outside the appellate record. Emer.ton. szipru; R'urnick. Jzipru; 

Beu.rlej>. t zi/?ru. 

In effect. Respondent asks this court to read counsel's mind and 

divine his intentions fro111 ~natters outside the record ("Clearly. counsel 

made a considered judgment not to fight a battle over convictions which 

he kneu existed ...." Brief of Respondent. p. 16.) This is inappropriate. If 

the court reaches Mr. Feeser's ineffective assistance claim. it should 

decide the issue based on the facts in the record rather than speculations 

lacking anj  basis in the record. 

CONCLUSION 

For the foregoing reasons. Mr. Feeser's conviction must be 

reversed. The case must be dismissed with prejudice because the statutory 

and judicial scheme under which Mr. Feeser was convicted is 

unconstitutional. In the alternative, the case must be dismissed without 

prejudice because the Information was deficient. 

If the case is not dismissed. the conviction must be reversed and 

the case remanded for a new trial with proper instructions. If reversal is 



not warranted. the sentcnce must be vacated and the case remanded for 

resentencing &it11 an offender score of zero. 

Respectii~lly submitted on December 28. 2006. 

BACKLUND AND MISTRY 

w m e )  for the Appellant 
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