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I ASSIGNMENTS OF ERROR

Assignments of Error

No. 1.

No. 2.

No. 3.

No. 4.

No. 5.

No. 6.

The City of Westport erred in finding that the Project complied
with the policies of the Shoreline Management Act and the
Westport Shoreline Master Program.

The City erred by failing to supplement the shoreline record with
evidence regarding the October 2003 erosion event.

The City wrongly precluded Appellants from litigating the issue of
setback compliance in the binding site plan appeal based on the
Planning Commission’s findings in the shoreline appeal.

The City erred in allowing compliance with setback requirements
to be determined when Project construction begins. |

The City erred in applying its setback requirement only to
“buildings,” rather than all “structures,” and by failing to comply
with designated procedures for measuring the setback.

The City erred in interpreting WMC 17.36B.080 to allow

dedications of easements for the Project after final BSP approval.

Issues Pertaining to Assignments of Error

No. 1.

Is a 200-unit condominium complex adjacent to the State’s most
heavily visited coastal beaches and an erosion-prone shoreline

consistent with the policies of the Shoreline Management Act and



No. 2.

No. 3.

No. 4.

No. §.

No. 6.

the local Shoreline Master Program?

Is it an abuse of discretion for the City, which is charged with

determining the suitability of development in the shoreliné area, to

refuse to consider evidence of a recent, major erosion event at the

Project site when approving a shoreline permit for the Project?

Can collateral estoppel be applied to an issue when the party

estopped properly raised the issue in the lower forum and appealed

all adverse decisions on the issue, or, alternatively, when the party

estopped was not a party to the proceeding afforded preclusive

effect and circumstances have changed substantially since the issue

was determined in the first proceeding?

May the City delay a determination of setback compliance until the

time of construction despite clear statutory language that it must

make such a finding before approving a binding site plan?

Does a setback requirement that must be measured “on either side

of the structure to be constructed” apply only to “buildings,” and is

it sufficient for the City to measure the setback only directly in

front of the proposed structure?

Does a statute that prohibits a binding site plan from being “finally
approved until or concurrent with a [required] dedication” allow

dedications after approval of a final binding site plan?



II. STATEMENT OF THE CASE
A. Introduction

This case involves a challenge to the Links at Half Moon Bay
project (the “Project”), a resort development located on Washington’s
southwestern coast near some of the State’s most scenic natural
shorelines. This appeal by Friends of Grays Harbor (“FOGH”) and
Washington Environmental Council (“WEC”) focuses on one component
of the proposed Project — a 200-unit condominium complex that is to be
constructed immediately adjacent to the State’s most popular coastal
beaches and directly behind a rapidly eroding shoreline.

The appeal challenges two permits issued by the City of Westport
(“City”) to Mox-Chehalis LLC, the Project developer: a shoreline
substantial development permit (“SSDP”) and a binding site plan (“BSP”)
permit. The approval of the condominiums by the City should be reversed
because it is contrary to the Shoreline Management Act (“SMA”), the
Westport Shoreline Master Program (“WSMP”) and the protections they
afford this shoreline of statewide significance. Construction of eight
private residential buildings over 60 feet in height directly upland from
these public beaches and the natural shoreline and within an area that is
actively threatened by coastal erosion is patently inconsistent with the

broad environmental policies of the SMA and WSMP. In addition, the



City willfully ignored substantial and relevant evidence regarding a major
erosion event at the Project site in 2003. These errors were compounded
by the City’s failure to properly apply zoning regulations regarding
setbacks and concurrent dedications designed to protect the public’s
health, safety and property interests.

B. Statement of Facts.

1. The Links at Half Moon Bay Project.

The Project consists of an 18-hole golf course, 200-unit
condominium complex, two hotels, convention center, and associated
resort and golf course amenities. WSH' 4397-98; WSH 18 et seq. (Joint
Aquatic Resources Permit Application (“JARPA”) project diagrams). The
Project is proposed on a 355-acre site in the northwest portion of the City
adjacent to Westhaven State Park. /d. Half Moon Bay is to the north and
northwest, and on the south the Project is bounded by Westport Light
State Park. /d.; WSH 4397-98. The western edge of the Project abuts the
Pacific Ocean at South Beach and contains the Westport Light Trail, a

pedestrian trail connecting the two state parks. Id. A parking lot at the

' Appellants’ record citations use the numbering from the City of Westport’s
administrative record in its permitting decisions. “BSP” refers to the record of the City’s
binding site plan proceedings. “WSH” refers to the record of Westport’s shorelines
permitting decision. “HE Tr.” refers to the transcript from the Hearing Examiner’s April
8-9, 2004, open record hearing on the binding site plan approval.



western end of Jetty Access Road serves Westhaven State Park and has a
small restroom building. The Project site is otherwise undeveloped. Id.

The portion of the Project to the North of Jetty Access Road,
which bisects the site, is roughly 55 acres in size and is adjacent to the
City’s existing commercial and maritime district. WSH 18 (General Site
Plan). Here, the Project developer proposes to build the hotels,
convention center, golf clubhouse, and associated amenities. /d.; WSH
4397-98. This area is also protected from coastal erosion by a revetment
built by the U.S. Army Corps of Engineers in 1999. BSP 876.

The 300 acres of the Project site south of Jetty Access Road
feature an extensive interdunal wetland system. BSP 642; WSH 4001
(Interdunal wetland inventory). It is also the heart of the State Parks
complex that contains “the most frequently visited ocean beaches in the
State of Washington.” BSP 410 (Washington Department of Fish &
Wildlife (“WDFW”) comments). Visitors to the adjacent Westhaven State
Park, Westport Light State Park, the Half Moon Bay and Pacific Ocean
shorelines and the public trail connecting the parks “are interested
primarily in the natural environment and the recreational amenities it

offers”. Id.



Describing the impact the Project would have on the two parks,
Washington Parks noted that

[t]he placement of condos adjacent to Westhaven State Park, two

one-half million gallon water storage tanks, and an extensive golf

course would drastically change the aesthetics of the park areas.

Visitors to both State Parks presently enjoy the aesthetics of a

secluded dunal wilderness area. . . . Visitors to Westport Light

State Park and Westhaven State Park enjoy the unique wildlife,

vegetation and habitat of the dunal wetlands.
BSP 416-17.

The wetlands on the site are unique in their size and ecological
value. The largest of them has been delineated at approximately 237 acres
in size and extends throughout the Project site and deep into Westport
Light State Park. WSH 4001 et seq.; BSP 621 et seq. (Interdunal wetland
inventory). The wetlands are productive habitat for numerous plant and
animal species, including Coho salmon. WSH 3947 et seq. (WDFW
comments); WSH 4398-99; BSP 407. The WDFW described the
ecological value of the wetlands mosaic as

the largest block of undeveloped single ownership

interdunal wetlands in the Westport area. These wetlands

are not only critical habitat themselves, but are performing

the critical function of infiltration and biofiltration of

untreated stormwater from adjacent developments.

BSP 407 et seq.; WSH 474.



The Project will impact approximately 25 acres of wetlands,
including 9.96 acres of fill and 14.63 acres that will be deforested” and
permanently mowed, preventing the natural succession of plant
communities. WSH 1 et seq. (JARPA Exhs. 16A and 16B); BSP 779
(General Site Plan). Indeed, construction of one hole of the golf course
alone will necessitate clearing almost two acres of forested wetlands. WSH
1 et seq. (JARPA, Ex. 16A). Additionally, the Project will impact 31 acres
of wetland buffers. WSH 902 et seq. (EIS Addendum, Att. 1, App. C).

2. The Condominium Complex.

This appeal challenges the proposed 200-unit condominium
complex and its associated amenities. These condominiums are permitted
to be 62 feet tall, twice as high as any other building in Westport. WSH
3139 (Grunbaum Decl. and photos). They are so closely situated that they
will appear to be one massive building that will cast shadows on the
adjacent public beach and parking lot in Westhaven State Park. WSH 2049.
Unlike the other buildings of the Project, the condominiums are isolated
from the City’s urban center, over one-half mile away from the proposed
hotel and conference center. WSH 18 (General Site Plan).

This location is highly constrained and imperils both the

2 Much of the impacted wetlands are currently forested by trees ranging from 20 to 60
feet in height. See WSH 902 (Addendum Ex. A, Wetland Mitigation Plan).



environment and the safety of the Project itself. The condominiums are
less than 200 feet from a rapidly eroding shoreline that experienced a major
erosion event in Fall of 2003. See BSP 61 (10/14/03 Declaration of
Emergency); BSP 63 et seq. (City’s emergency shoreline stabilization);
BSP 288 et seq. (Myers Suppl. Decl. and photos of shoreline stabilization
failure).

The site plans for the Project show that the northernmost part of the
condominiums is exactly 200 feet from the marram grass line as it existed
in August 2000. BSP 1050. However, as the Hearing Examiner confirmed,
coastal erosion since 2000 has shifted the line substantially landward. BSP
1072 (Y II); see also BSP 63 et seq.; BSP 288 et seq. In addition, much of
the development associated with the condominiums is closer to the
shoreline than the 200-foot minimum required by local law. For example,
the applicant was required to extend utility lines, including new water and
sewage lines, and upgrade and provide stormwater controls for Jetty Access
Road, WSH 1 et seq. (JARPA Exhs. 3, 10, 12); BSP 958, and these
improvements all lie between the condominiums and the eroding shoreline.
Id.

To the south, the condominium site is so constrained by the
extensive wetlands that in some cases the buildings intrude on legally

protected wetland buffers. BSP 1048. Indeed, to fit the entire complex



into this tight location, the City had to rely on the legally questionable
approach of buffer-width-averaging. Id. As the condominiums are
currently situated, it would be impossible to make any adjustment to their
location without further encroaching upon these wetlands. /d.; WSH 18.

Nearly all of these ecological harms and safety risks could be
avoided by relocating the condos upland or eliminating them from the
Project altogether. In fact, the developer has prepared plans showing that
the condominiums could be located at the proposed site of the economy
hotel, north of Jetty Access Road. WSH 3627; WSH 18.

3. Coastal Erosion at the Project Site.

The Project site has experienced substantial erosion in the past and
is likely to continue to be at risk for future erosion events. Federal and
State agencies that have studied erosion in the area have uniformly
supported this conclusion, and their views were confirmed by a major
erosion event in the Fall of 2003.

a. Federal and State Agencies Agree that the
Project Site Is at Risk for Erosion.

Federal and State agencies have studied the erosion problem in the
vicinity of the Project site extensively. The U.S. Army Corps of
Engineers, Department of Ecology, Department of Parks and Recreation

and WDFW all concluded that erosion on both South Beach and Half



Moon Bay continues to threaten the Project site.

The Corps’ 1997 report was the most comprehensive study of the
erosion threat in the area and confirmed the existence of a long-term
erosion trend on both Half Moon Bay and South Beach.> The Corps
criticized the Project, noting that erosion experts have rejected the
possibility of long-term shoreline stability:

[Clontinued erosion of the shoreline adjacent to the South

Jetty, if left unchecked, would result in the formation of a

‘permanent breach between the South Jetty and the adjacent

South Beach. The planned location of the [Project] is

within the expected erosion zone if a breach reforms.

BSP 459; WSH 1592. (internal quotations omitted). Every scenario
studied by the Corps showed significant erosion effects on the Project site.
In addition, the Corps concluded that beach nourishment would not be
sufficient to halt this erosion threat.*

State agencies reached the same conclusions. The Department of

Ecology concluded that “[b]ased on current scientific knowledge, over

time, erosion or flooding of this area cannot be ruled out” and advised that

3 See US. Army Corps of Engineers, Evaluation Report, Long Term Maintenance of the
South Jetty at Grays Harbor, Washington (June 1997) (“Evaluation Report”). Appellants
do not have a precise WSH cite for this 200-page document but believe it is located in
the range WSH 2468 - 2900. The Corps found that -30 to -40 feet/year was a reasonable
long-term average rate of recession for the shoreline immediately south of the South
Jetty. Evaluation Report at 14. It found that "[a]lthough the average long term recession
rate along the Half Moon Bay shoreline is -5 to -10 feet/year, the rate of erosion appears
to vary widely” and was as high as -70 feet/year in 1993-94. Evaluation Report at 15.
See Evaluation Report, located between WSH 2468 and 2900, note 3 above.

10



“[t]he sustainability of such development in such vulnerable areas needs to
be carefully considered . . . .” BSP 400-401; WSH 474. During the Fall
2003 major erosion event, Ecology’s coastal engineers wrote:
[B]each erosion along the Half Moon Bay and the ocean
coast is serious again. This erosion should not be a
surprise, in fact it is fully anticipated. . . . [T]he beach is
returning to its long-term erosion trend.
BSP 556. Similarly, WDFW observed that the “[Project] site is located in
an area of recent and ongoing erosion. . . . Any development is therefore
at great risk from erosion that will inevitably occur during the life of the

project.” BSP 405-406; WSH 474.

b. Respondents and Their Experts Have Waffled
on the Risk of Erosion to the Project.

Respondents have repeatedly changed their opinions and directly
contradicted themselves with regard to the issue of erosion. The following
chronology demonstrates Respondents’ inconsistent positions.

August 2001 — erosion is not a problem. During the 2001 master
plan permitting, Respondents denied the erosion threat and the City
approved the master plan. WSH 1598.

November 2001 — erosion emergency. After the permit was
granted, the City declared an emergency in November 2001, finding that
over 40 feet of sand erosion had occurred on both sides of South Jetty in

one month and that it required “immediate action to prevent a breach in

11



that area.” BSP 538. The Corps took emergency action, placing fill and
gravel on the South Beach and Half Moon Bay shorelines.

October 2002 — erosion is not a problem. In its 2002 master plan
decision, Respondents again denied the erosion threat and reissued the
master plan approval. WSH 1604-05.

January 2003 — erosion emergency. A contractor for the Corps
made emergency repairs to the haul road and placed gravel and fill along
the western shore of Half Moon Bay. WSH 3742.

September 2003 — erosion is not a problem. During the 2003
shoreline hearing for the Project, the City’s expert declared that the
erosion threat in Half Moon Bay was minimal. WSH 1660 et seq. The
Planning Commission issued the shoreline permits, concluding that no
erosion threat existed. WSH 4408, 4410. This conclusion was based in
large part on the testimony of Dr. Phillip Osborne that “it is unlikely that
coastal erosion will impact the [Project] site.” WSH 4407 (FF 62).

October 2003 — erosion emergency. On the weekend of October
12, 2003, a series of storms eroded the Half Moon Bay shoreline, causing
significant damage just north of the proposed condominium location. The
City demanded assistancé from State and federal agencies because the
erosion was threatening Jetty Access Road and a nearby paved walking

path. BSP 695. This major erosion threat prompted the City Council to

12



declare (again) that “an emergency exists” and direct the City to “take
necessary steps to protect public safety and safeguard public property.”
BSP 61; see generally BSP 48-76 (Lewis Decl. with attached emergency
proclamation and photos). By October 16, the City took matters into its
own hands and constructed a major seawall on the beach. /d. In the
following week, additional storms destroyed the seawall and eroded the
beach landward. Id. Despite rebuilding the seawall several times, erosion
eventually washed the public trail into Half Moon Bay. Id.; BSP 681. To
support the City’s complete reversal of the position it had taken less than a
month earlier before the Planning Commission, Dr. Osborne directly
contradicted his earlier testimony: “It is my opinion that erosion is an
imminent threat to [the infrastructure adjacent to the proposed
condominium location].” BSP 231, 853.> The City’s attorney and City
Manager similarly testified to an erosion emergency in the vicinity of the

condominiums. BSP 48, 368.

> Dr. Osborne provided this opinion in a 2003 federal court proceeding regarding erosion
control strategies in Half Moon Bay. BSP 231, 853.

13



C. Procedural History.

1. Previous Litigation.

The first litigation over this Project involved FOGH’s challenge
under the Land Use Petition Act (“LUPA”) to the City’s approval of the
Master Plan. After one remand by Thurston County Superior Court, the
City again approved the Master Plan by enacting Ordinance No. 1277 on
October 8, 2002. WSH 1597. FOGH appealed the new approval and the
court rejected this challenge because the Respondents represented that
they would resolve the details of development through the BSP review
process. WSH 1631 (Court’s May 21, 2003, oral opinion at 8).

2. The Shoreline Substantial Development Permit.

Mox-Chehalis submitted a revised application for an SSDP to the
City in July 2003.° The City’s Planning Commission accepted public
comment and held an open record hearing on September 10, 2003. WSH
4394-95. FOGH and WEC submitted comments as members of the
public. The Planning Commission entered Findings of Fact and
Conclusions of Law approving the permits on September 30, 2003. WSH

4394-4412. The Planning Commission found that the 200-foot setback

6 The first SSDP application submitted by Mox-Chehalis was approved by the City in
2001. Ecology challenged the permit before the Shoreline Hearings Board, and the
parties ultimately agreed that the applicant should submit a new application for the
modified proposal. In 2003, Mox-Chehalis submitted a new JARPA for issuance of an
SSDP and shoreline conditional use permit (“CUP”). The proposal described in the July
2003 JARPA is the Project at issue here. See WSH 1 et seq. (JARPA).
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requirements in the City’s zoning code, WMC 17.32.050(a)(8),7 were
satisfied and that they only applied to buildings, not other structures such
as infiltration ponds, roads and utilities. WSH 4401 (FF 31). The
Planning Commission discounted all of the erosion evidence submitted by
Appellants, including extensive government studies, because no “expert
witness” had been submitted, and held that substantial evidence supported
the conclusion that the Project site was unlikely to erode in the future.
WSH 4408 (FF 64). The Planning Commission also concluded that the
Project, as conditioned, was consistent with the policies of the SMA and
the WSMP. WSH 4408 (CL 1-3).

FOGH and WEC appealed the decision to the City Council, which
held a closed record hearing on October 28, 2003. Because of the
intervening storm erosion at the Project site in October 2003, Appellants
sought to supplement the record before the Council with new information
regarding the recent erosion, including the City’s own declaration of
emergency and emergency beach armoring. The City refused to consider
the new evidence and affirmed the permit approvals in a two-page
decision issued the same day as the hearing. WSH 4452-54. The City’s

decision summarily concluded that the findings and conclusions of the

7 Relevant sections of the Westport Municipal Code (“WMC”) are attached in the
Appendix.
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Planning Commission were supported by substantial evidence and were
not a clearly erroneous interpretation of the law or application of the law
to the facts. WSH 4453.

On appeal of the decision to the Environmental Land Use Hearings
Board (“ELUHB”),® FOGH challenged the City’s refusal to hear the new
evidence regarding the effects of the 2003 erosion event and its
determination that the Project was consistent with the SMA’s and
WSMP’s policies.” After a hearing based on the City’s administrative
record, a three-person majority of the ELUHB panel held in favor of the
Respondents on all shoreline issues. Friends of Grays Harbor v. City of
Westport, (Oct. 12, 2005, ELUHB No. 03-001) at 22-27 (CL 18-24)
(“ELUHB Majority”). In a lengthy and thorough dissent, two members of
the panel agreed that the City had abused its discretion by refusing to hear
the additional erosion evidence and that the condominiums were not
consistent with the policies of the SMA or WSMP. [Id. (Clarke and

Wilson, dissenting) (“ELUHB Dissent”).

8 The ELUHB was established to hear consolidated appeals on “qualifying economic
gevelopment projects.” RCW 43.21L.005.

In a separate, related appeal, FOGH and WEC challenged the shoreline CUP and
Ecology’s § 401 certification. After an open record hearing on these issues, the ELUHB
held in favor of Appellants on their 401 certification challenge.
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3. The Binding Site Plan Review.

Following its representations in superior court that the details of
the Project would be developed in the BSP approval process, Mox-
Chehalis applied to the City for a BSP review of the Project in November
2003. The City’s Site Plan Review Board (“SPRB”) conditionally
approved the application on February 2, 2004.'° BSP 1062-67. The
SPRB found, without reference to the Planning Commission’s SSDP
decision, that the BSP application met the setback requirements of WMC
17.36B.040(9)(C) and complied with other applicable regulations. BSP
1065 (9 6, 7). In later testimony, SPRB member Jim Mankin confirmed
that in the BSP review process, the SPRB had explicitly determined that
the Project complied with setback requirements and that the BSP approval
was based in part upon setback compliance. (HE Tr. at 49.)

FOGH appealed the decision to the City’s Hearing Examiner.'' At
the open record hearing in April 2004, FOGH presented evidence of the
effects of the Fall 2003 erosion event on the shoreline and setback
requirements and expert and lay testimony that the 200-foot separation
between the marram grass line and the proposed location of the

condominiums no longer existed. The SPRB’s attorney cross-examined

:(1) The SPRB’s decision refers to itself as the Site Plan Review Committee. BSP 1062.
Washington Environmental Council was not a party to the BSP appeal.
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FOGH’s witnesses on the setback issue. The Hearing Examiner issued a
decision on April 21, 2004, upholding some aspects of the appeal and
rejecting others. BSP 1071-76. With respect to erosion and setback
compliance, the Hearing Examiner rejected FOGH’s appeal in a less-than-
clear opinion. BSP 1072 (§ II). Despite this ultimate conclusion, the
Hearing Examiner found that the marram grass line had “continued to
move” after the SSDP was approved, including in the area directly
between the shoreline and the proposed condominiums. /d. Respondents
never appealed this finding. In rejecting FOGH’s setback claim, the
Hearing Examiner referred to the Planning Commission’s setback
determination in the SSDP decision, but did not explicitly rely on it or
apply collateral estoppel. 7d.

On cross-appeals of this decision, the City Council held a closed
record hearing and decided every issue in favor of the SPRB and against
FOGH. BSP 1151-63. In particular, the City held that, contrary to its
representations in superior court, the Project did not need to undergo BSP
review. BSP 1155-57. It also found that dedications of property for roads
and utilities could be made after BSP approval, setback requirements
could be satisfied at' the time of construction, setback compliance was a
WSMP issue under the Planning Commission’s jurisdiction, and FOGH

was collaterally estopped from challenging the Project’s setback
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compliance based on the Planning Commission’s SSDP decision, even
though it was made prior to the October 2003 storm erosion at Half Moon
Bay. BSP 1158-62.

FOGH and WEC appealed the City’s decision to the ELUHB,
which considered the issues on the same record that had been before the
City. ELUHB Majority at 12 (CL 2). The ELUHB held that the Project
was subject to the City’s BSP review process. Id. at 13-17 (CL 4-9). It
affirmed the City’s decision that setback compliance could be determined
at the time of construction rather than when the BSP was approved and
that the setback rules only applied to “buildings” and not other Project
structures. Id. at 19-21 (CL 13-15). However, the ELUHB determined
that the City misapplied its own setback procedures because it had not
averaged the setback measurements 200 feet on each side of the
condominiums. /d. at 20 (CL 14). The ELUHB advised the City that if, in
correctly applying this methodology, the setback is not 200' feet, “the
building configuration will have to be modified prior to construction.” Id.
With respect to the dedication of easements, the ELUHB agreed with the
City’s interpretation of its zoning code that dedications were not necessary
at the time of BSP approval. /d. at 18 (CL 10).

4. The Current Appeal.

On November 9, 2005, FOGH and WEC filed a petition for review
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in Thurston County Superior Court. Respondents sought and received
direct review by the Court of Appeals, pursuant to RCW 43.21L.140.
III. SUMMARY OF ARGUMENT

The City erred in approving the SSDP and BSP permits for the
Links at Half Moon Bay Project. In the shoreline process, the City
misapplied the law to the facts in determining that the proposed
condominiums were consistent with the substantive policies of the SMA
and the WSMP. It did so without any analysis of the most important
policies and by disregarding the adverse impacts that eight residential
buildings would have on the natural beaches, shoreline recreational
opportunities, public access and unobstructed views. The City’s approval
of both permits was tainted by its refusal to consider any evidence
regarding major erosion that occurred at Half Moon Bay in October 2003
— during the permitting process. The City abused its discretion in the
shoreline process by declining to supplement the record with the new
evidence, and it erred by applying collateral estoppel to the same evidence
in the BSP process.

The City also failed to comply with the plain language of its
zoning code, instead authorizing dedications of easements, rights-of-way
and land for the Project after the condominiums are constructed instead of

concurrent with BSP approval (and prior to any construction), allowing
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setback compliance to be satisfied at the time of construction rather than
when the BSP is approved, and applying the setback provisions only to
buildings rather than to all structures of the Project. The City’s decisions
violated fundamental rules of statutory construction and were inconsistent
with the purpose of protecting public safety and the shoreline
environment.
IV. ARGUMENT

A. Standard Of Review

This case is different from the typical appeal of an agency order
because it involves the recently enacted ELUHB statute, RCW 43.21L.
The purpose of the statute was to “reform the process of appeal and review
of final permit decisions made by . . . local governments for qualifying
economic development projects.”” RCW 43.21L.005. The Legislature
intended the reformed process to be the “exclusive process for review of
[such decisions],” thereby “superseding other existing administrative
board and judicial appeal procedures.” Id. Indeed, the “appeal process
authorized in this chapter shall, notwithstanding any other provisions of
this code, be the exclusive process for review” of qualifying permit
decisions. RCW 43.21L.020 (emphasis added). Although the ELUHB
statute is meant to be the only avenue for judicial review of an ELUHB

decision, it provides no standards for such review. See RCW 43.21L.130.
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In conducting closed record review of the City’s permit decisions,
the ELUHB acted as an appellate body, a role equivalent to the superior
court’s review of a local government’s decision under LUPA, RCW
36.70C. As a superior court would do under LUPA, the ELUHB applied
the standard of review specified in the statute creating the exclusive
review process (here RCW 43.21L.130) directly to the City’s
administrative record, accepting no new evidence. ELUHB Majority at
12-13 (CL 2-3); cf. RCW 36.70C.130. "2

The present appeal is thus equivalent to an appeal from a superior
court’s record review decision under LUPA. It is well-established that in
such situations the Court of Appeals reviews the administrative record of
the local government under the same standards as the superior court. See,
e.g., Thornton Creek Legal Defense Fund v. City of Seattle, 113 Wn. App.
34, 47, 52 P.3d 522 (2002) (de movo appellate review of the local
government’s record under LUPA standards of review).

Accordingly, this Court should apply the following standards of
review to the City’s administrative record:

the party seeking relief has carried the burden of

establishing that one of the standards set forth in (a)

through (f) of this subsection has been met. The standards
are: . . .

12 The ELUHB agreed with Respondents that RCW 43.21L was modeled on LUPA and
decided FOGH’s appeal accordingly.
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(b) The permit decision is an erroneous interpretation of the
law, after allowing for such deference as is due the
construction of a law by an agency with expertise;

(c) The permit decision is not supported by evidence that is
substantial when viewed in light of the whole record before
the board;

(d) The permit decision is a clearly erroneous application
of the law to the facts.

RCW 43.21L.130.

The City’s decision to exclude additional erosion evidence in the

SSDP appeal is reviewed for abuse of discretion. State v. Divincentis, 150

Wn.2d 11, 17, 74 P.3d 119 (2003). The City’s application of collateral

estoppel is reviewed de novo. Christensen v. Grant County Hosp. Dist.

No. 1,152 Wn.2d 299, 305, 96 P.3d 957 (2004).

B. The City’s Approval Of 200 Condominiums Adjacent To The
State’s Most Popular Beach And An Eroding Shoreline Was
Contrary To The Policies Of The Shoreline Management Act
And Local Shoreline Master Program
The City of Westport, which has no buildings over two stories in

height, approved the development of eight five-story condominiums in the

middle of a natural area adjacent to the two most heavily visited coastal
parks in the State. The proposed location of the condominiums in the

extreme northwestern corner of the property is over a half-mile from the

Project’s other buildings and next to an area of shoreline that recently
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experienced extreme erosion. In considering whether to approve the
development, the City ‘was required to determine that it was consistent
with the policies of the SMA and the WSMP. These policies are intended
to protect statewide interests, including the public’s interest in the
preservation of natural shorelines and their aesthetic qualities and public
access to and recreational opportunities in the State’s shorelines. The City
approved the development despite the fact that it is contrary to every one
of these policies. A thorough application of these shoreline policies
demonstrates that the condominiums are simply the wrong development in
the wrong place. They are not “reasonable and appropriate uses” of the
shoreline, and the City erred in finding them consistent with the State’s
and City’s shoreline policies.

1. The City’s Approval of the Condominiums Was
Inconsistent with the Policies of the Shoreline
Management Act.

The Legislature enacted the Shoreline Management Act in 1971,
recognizing that the “shorelines of the state are among the most valuable
and fragile of its natural resources” and that development and other uses
were placing “ever increasing pressures” on shoreline areas. RCW
90.58.020. In response to these concerns regarding the “utilization,

protection, restoration and preservation” of shorelines of the state, the

Legislature set forth a policy to foster coordinated planning of shoreline
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development, prioritization of public interest uses in shoreline areas and
preservation of the aesthetic qualities of the natural shoreline environment.
Id. Succinctly stated, the policy requires that shorelines of the State be
managed “by planning for and fostering all reasonable and appropriate
uses.” Id. (emphasis added). The primary goal of the State’s shoreline
policy was to ensure that any development in shoreline areas would
“promote and enhance the public interest.” /d.

Consistent with the SMA’s public interest emphasis, the
Legislature required the Department of Ecology and local governments to
manage shorelines in “the interest of all of the people” by giving
preference, in the following order, to uses that:

(1) Recognize and protect the statewide interest over local interest;

(2) Preserve the natural character of the shoreline;

(3) Result in long term over short term benefit;

(4) Protect the resources and ecology of the shoreline;

(5) Increase public access to publicly owned areas of the

shorelines; '

(6) Increase recreational opportunities for the public in the

shoreline.
Id. In implementing this policy of reasonable and appropriate public
interest uses of State shorelines, “the public's opportunity to enjoy the
physical and aesthetic qualities of natural shorelines of the state shall be

preserved to the greatest extent feasible consistent with the overall best

interest of the state and the people generally.” Id. The policy of the SMA
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plays a substantive role in shoreline permit determinations, see, e.g.,
Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 821, 828 P.2d
549 (1992); Bellevue Farm Owners Ass’n v. Shorelines Hearings Bd., 100
Wn. App. 341, 350, 997 P.2d 380 (2000); Jefferson County v. Seattle
Yacht Club, 73 Wn. App. 576, 588-94, 870 P.2d 987 (1994), and it is to be
“broadly construed in order to protect the state shorelines as fully as
possible,” Buechel v. Dep 't of Ecology, 125 Wn.2d 196, 203, 884 P.2d 910
(1994).

The shorelines adjacent to the Project site, Westhaven State Park,
and Westport Light State Park are designated shorelines of statewide
significance and are therefore subject to the SMA’s policy. RCW
90.58.030(2)(e)(i), .140; City of Westport Comprehensive Plan (“Comp.
Plan”) at 44 (Ch. 2(E)(2)) (WSH 1533). The City, as required by the
SMA, has incorporated the policy and use preferences of RCW 90.58.020
into its Shoreline Master Program and must ehsure that all development
within the shorelines is consistent with the SMA’s applicable policies and
preferences. See Comp. Plan at 36-44 (Ch. 2) (WSH 1525-33); WMC
17.32.080(c)(1)(A). The Project is within the shoreline and may only be
approved if it is consistent with the SMA’s policies. Indeed Ecology, the
agency primarily responsible for enforcing the SMA, see RCW 90.58.050,

informed the City in 2000 that the “[policies of the SMA] will be used in
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our evaluation of the merits of this proposal. It is incumbent on the
applicant to demonstrate that these conditions are met,” BSP 399.

The City, which affirmed the Planning Commission’s approval of
the SSDP application in a two-page decision, never made a determination
of whether the condominiums — or the Project as a whole — were
consistent with the SMA’s policy and use preferences. Instead, it
summarily concluded that the Planning Commission’s findings of fact
were supported by substantial evidence and its conclusions of law were
not a clearly erroneous application of the law to the facts. WSH 4453.
The Planning Commission’s decision, in turn, contained no factual
findings regarding tile Project’s compliance with the policies of the SMA
and completely failed to analyze the first three policies (i.e. the most
important use preferences) of RCW 90.58.020. Simply put, there was
never any serious consideration of the consistency of the condominiums
with the SMA’s policies and use preferences. For these reasons alone, the
City’s decision was a clearly erroneous application of law to the facts and
should be reversed. RCW 43.21L.130(1)(d). Indeed, the City’s decision,
which this Court reviews de novo, should also be reversed because it fails
to state any grounds on which it can be upheld. See Motor Vehicle Mfrs.
Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50, 103 S. Ct. 2856,

77 L. Ed. 2d 445 (1983) (holding that an agency’s action must be
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evaluated on the basis articulated by the agency, not post hoc
rationalizations by its attorneys). When considering all of the SMA’s
policies and use preferences individually — as the City and Planning
Commission should have done — the City’s error is manifest. Contrary to
the City’s conclusions, the record is replete with evidence starkly
demonstrating the incompatibility of the proposed condominiums with
public use and enjoyment of the surrounding area’s natural shoreline.

a. Approval of the Condominiums Prioritizes Local
Interests over Statewide Interests.

Neither the Planning Commission nor the City addressed the first
rule of shoreline use preferences, which is to “[r]ecognize and protect the
statewide interest over local interest” RCW 90.58.020. Here, the
statewide interests are clear and substantial. The condominium site is
located adjacent to Westhaven State Park and Westport Light State Park,
which are the most visited coastal beaches in the State. BSP 410. Visitors
to the parks are primarily attracted by the “natural environment and
recreational amenities they offer” as well as the “aesthetics of a secluded
dunal wilderness area.” BSP 410, 416-17. The SMA itself defines these
shorelines as a significant statewide interest. RCW 90.58.030(2)(e)(1).

In contrast, the development of 200 privately owned

condominiums has negligible, if any, statewide benefits. The Planning
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Commission and City failed entirely to consider the SMA’s preference for
statewide interests. Indeed, the only interest served appears to be local
economic development, which is not preferred under any policy of the
SMA. Even this finding — which was never actually made by the Planning
Commission or the City — is dubious, as the sale of the condominiums will
largely benefit an unknown group of private investors. The only reference
in the SMA’s policies to economic development in the shoreline is limited
by the requirement that such developments be “particularly dependant on
their location on or use of the shorelines.” RCW 90.58.020. While the
ELUHB statute did change certain procedural aspects of challenges to
qualifying economic development projects, see RCW 43.21L.050, it did
not alter the underlying substantive provisions of the SMA applicable to
shoreline permits, including its policies and use preferences, ELUHB
Majority at 3; ELUHB Dissent at 10.

b. Approval of the Condominiums Fails to Preserve
the Natural Character of the Shoreline and
Irreparably Alters the Physical and Aesthetic

Qualities of the Project Site.
The second-most preferred shoreline use is to “[p]reserve the
natural character of the shoreline.” RCW 90.58.020. In addition, in

implementing the SMA policies, the City was required to preserve “the

public’s opportunity to enjoy the physical and aesthetic qualities of natural
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shorelines . . . to the greatest extent feasible.” Id. The construction of
eight 62-foot tall buildings adjacent to the natural shoreline is directly
contrary to these policies. The site of the condominiums, which is
separated by over one-half mile of open land from the proposed hotel and
conference center, is undeveloped and largely in its natural state. Visitors
to this “secluded dunal wilderness area” are drawn by its natural state and
significant aesthetic qualities. BSP 410, 416-17.

The condominiums will be out of scale with this area of substantial
beauty, adding numerous five-story structures that would tower over the
adjacent public shorelines and state parks and cast shadows onto the
shorelines area. WSH 2049. By contrast, Westport has no buildings taller
than two stories and there is no significant development in the state parks.
WSH 3139 et. seq. (Grunbaum Decl. and photos). Under the proposal, the
natural landscape would begin to take on the appearance of a suburban
subdivision, as the condominiums will be visible from the beach areas, the
Westhaven parking lot and dune-top trails. WSH 1> (JARPA Exhs. 22A-
E). Formerly unobstructed views from Jetty Access Road, Half Moon Bay
and the Lighthouse Park Trail would have a significant visual intrusion,
detracting from the aesthetic qualities of the area that appeal to so many
visitors. Id.; BSP 410, 416-17. Nonetheless, the Planning Commission

only considered whether views from Westhaven State Park and the trail
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connecting it to Westport Light State Park would be completely blocked,
not whether they would substantially impaired.”” WSH 4401 (EF 29).

The City’s approval of the Links project authorizes construction of
condominiums that are situated in the precise location that destroys, rather
than preserves, the natural shoreline. Accordingly, the City erroneously
applied the law to the facts in finding the proposed development to be
consistent with the SMA policies.

C. The Condominiums Eliminate Public Access to
Publicly Owned Shoreline Areas.

The SMA policies prioritize those shoreline uses which “increase
public access to publicly owned areas of the shorelines.” RCW 90.58.020.
Prior to its planned sale and development, the Project site, including the
proposed location of the condominiums, was publicly owned and was
treated by the Port of Grays Harbor and local residents as a de facto park.
WSH 3129. For decades, the site was regularly used for such activities as
birding, hiking and other recreation. Id.  Construction of the
condominiums will eliminate public access to this area of the shoreline

and the activities that had taken place there.

13 Moreover, the illustrations relied upon by the Planning Commission for this
conclusion were provided by Mox-Chehalis in the JARPA and are from the partially
blocked perspective of the water’s edge, rather than from the heavily visited Jetty Access
Road, Lighthouse Park Trail, and the parking lot. See WSH 1 et seq. (JARPA, Tab BB).
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d. The Condominiums Will Decrease Recreational
Opportunities.

The City’s approval of the condominiums fails to “promote and
enhance the public interest” because it does not “[i]ncrease recreational
opportunities for the public in the shoreline.” RCW 90.58.020 (emphasis
added). Contrary to the SMA policies, the condominiums will eliminate
the traditional recreational activities of birding and hiking that have been
enjoyed by the public for decades at the site, WSH 2007-2057, and will
aesthetically impair the areas that the public uses recreationally, WSH
2049. The Planning Commission found that the Project as a whole would
increase demand for public access to the shorelines. WSH 4402 (FF 35).
But this finding only applies to Project components such as the bike path
and sidewalk along Jetty Access Road and the golf course.'* See WSH
4401-02 (FF 33, 35). The condominiums themselves do not increase
recreational opportunities for the public. Rather, at most, they enhance
somewhat the access opportunities for those few who purchase a

condominium unit.

'* The conclusion that the golf course enhances access for the public is debatable, as tee
times will be reserved for condominium owners and guests at the luxury hotel. See WSH
3655 (Links Market Analysis at 4.7) (“Within just three year therefore, the Links
becomes a place where the casual local visitor simply cannot even reserve a tee time.”)
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e. The Condominiums Are Not Dependent on the
Shoreline.

The SMA’s policy of promoting public enjoyment of the “physical
and aesthetic qualities of natural shorelines” also includes an explicit
preference for uses that are “unique to or dependent upon use of the state’s
shoreline,” such as marinas and piers. RCW 90.58.020. No aspect of the
condominiums is “dependent on [its] location on or use of the shorelines.”
Id. Indeed, their proposed location in an area that has recently
experienced extreme erosion events makes them far less secure than if
they had been located upland, close to the Project’s hotels and conference
center.

2. Approval of the Condominiums Was Inconsistent with
the Policies of the Westport Shoreline Master Program.

Shoreline substantial development permits must also be consistent
with the WSMP. WMC 17.32.080(c)(1)(C); WAC 173-27-150(1)(c). The
WSMP is a combination of Chapter 9 of the City’s Comprehensive Plan
and Title 17, Chapter 32 of the Westport Municipal Code. WMC
17.32.020. As with the SMA, the WSMP contains numerous policy
statements which are binding on the City’s approval of the proposed

condominiums. See Comp. Plan at 36-44 (Ch. 2) (WSH 1525-33).
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a. The Condominiums Are Isolated From the
City’s Other Developed Areas and Detract from
the Shoreline’s Aesthetic Qualities.

The WSMP policies for residential development state that “[i]nfill
within presently developed areas should be encouraged in order to utilize
existing utilities.” Comp. Plan at 42 (Ch. 2(B)(12)(d)) (WSH 1531). In
addition, such development should be designed with consideration for
“aesthetic enhancement.” /d. (Ch. 2(B)(12)(a) (WSH 1531).

The proposed condominiums cannot fairly be considered to be an
aesthetic enhancement. Rather, they will completely change the character
of the surrounding State Parks complex and significantly impair, not
enhance, its aesthetic qualities. Moreover, the condominiums are over
one-half mile from the other buildings of the Project and existing
commercial and residential development in the City, making them stick
out like a sore thumb. WSH 18; WSH 3139 et seq. (Grunbaum Decl. and
attached photos). They also require new utility corridors, BSP 1033,

which in addition to conflicting with the Comprehensive Plan, would be

placed directly in the erosion zone.
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b. The Condominiums Are High-Density Develop-
ment Incompatible with the Interdunal Area.

The WSMP’s policies for Accreted Oceanfront Lands allows only
“low-density development” in the ecologically important interdunal areas
where the Condominiums would be located. Comp. Plan at 42 (Ch.
2(C)(1)(c)) (WSH 1531). Here, the City approved construction of 200
condominium units on a small footprint that was highly constrained by the
surrounding wetlands and dunes. This design is simply inconsistent with
the WSMP’s policy requiring low-density development.

c. Approval of the Condominiums Does Not
Facilitate Recreational Uses of or Public Access
to Shorelines.

The WSMP’s policies state that “[d]evelopments which provide
recreational uses facilitating public access to shorelines, and other uses
dependent upon shoreline locations is [sic] encouraged.” Comp. Plan at
40 (Ch. 2(B)(13)(a)) (WSH 1529). As discussed above in Parts IV.B.1.c-
e, above, the condominiums do not improve — and in fact eliminate —
public access to shoreline areas, decrease recreational opportunities and do
not provide uses dependent on their shoreline location.

d. The Condominiums Reduce the Public’s View of
the Water and Shorelines.

Shoreline uses “shall be designed and operated to avoid blocking,

reducing, or adversely interfering with the public’s visual access to the
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water and shorelines.” WMC 17.32.060(g)(4)(B). The Planning

Commission considered that the condominiums are “oriented so that they

are landward of the state park property and will not block views of either

the Pacific Ocean or Half Moon Bay.” WSH 4401 (FF 29). This analysis
is incomplete and fails to address the fact that the condominiums reduce
and adversely interfere with the currently unobstructed views from Jetty

Access Road, Half Moon Bay and the Lighthouse Park Trail. Indeed, the

Planning Commission’s conclusion that the condominiums will not block

views of the water is incorrect, as from several vantage points, they will

block a central portion of the vista, including existing views of the 300-

acre wetland complex on the site.

For these reasons, the City erroneously applied the law to the facts
in finding that the proposed condominiums are consistent with the policies
of the SMA and the WSMP.

C. The City Erred In Refusing To Consider Substantial And
Relevant Evidence Regarding Erosion In Both The Shoreline
Permit And Binding Site Plan Proceedings.

The City’s determination to approve the Project led it to exclude
and ignore information presented by FOGH and WEC regarding erosion
in the vicinity of the proposed condominiums and the effect of this erosion

on setback requirements. Following the major erosion event at Half Moon

Bay in the Fall of 2003, the City abused its discretion by refusing to
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consider the new erosion evidence in the SSDP appeal. Later, even
though the Hearing Examiner had considered such evidence, the City
again excluded it from the BSP appeal on the basis of collateral estoppel.
These errors resulted in permit approvals based on incomplete and
inaccurate information for a Project that would pose a substantial risk to
public safety, private investment, and the long-term integrity of the
shoreline.

1. The City Abused Its Discretion By Refusing to Hear
Erosion Evidence in the Shoreline Appeal.

Because the SMA requires shorelines to be managed for “all
reasonable and appropriate uses,” RCW 90.58.020, evidence
demonstrating that a severe erosion risk exists at the site of the proposed
condominiums, which could either jeopardize the safety of the structures
or require long-term armoring of the adjacent beach, was central to the
City’s approval of the SSDP.

Despite the direct relevance of the October 2003 storm erosion and
infrastructure damage at Half Moon Bay, the City — less than one month
after it had issued an emergency proclamation that storm erosion posed an
“imminent threat” and “extreme emergency situation,” BSP 61-62
(emergency proclamation) — refused to consider any new evidence

regarding erosion and resulting beach armoring in the vicinity of the
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proposed condominiums."” The City’s refusal to consider any additional
evidence — whether from the Appellants or Respondents — regarding the
recent erosion event was unreasonable and demonstrated willful ignorance
of a major public safety issue directly affecting the proposed development.
The City’s reliance on stale erosion information is further called into
question because Dr. Osborne, the City’s erosion expert on whom the
Planning Commission relied, contradicted himself three months later,
stating that erosion was “an imminent threat” to the Half Moon Bay
shoreline. Compare BSP 231, 853 with WSH 4407 (erosion “unlikely” to
impact the Project site). In short, the City never considered the
information it needed to make an informed decision that the
condominiums were a reasonable and appropriate use of the shoreline.

The City’s October 30, 2003, decision affirming the SSDP
approval never refers to the major erosion events that occurred earlier that
month or justifies its exclusion of the new erosion evidence offered by
Appellants. See WSH 4452-54. The City thus abused its discretion
because its refusal to hear new and relevant erosion evidence was

“manifestly unreasonable, based on untenable grounds, [and] based on

' The City Council even refused to allow Appellants to place the excluded evidence in
the record for purposes of appellate review. This October 2003 erosion evidence was
included in the BSP record, however, and is attached in the Appendix for this Court’s
review.
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untenable reasons.” Moreman v. Butcher, 126 Wn.2d 36, 40, 891 P.2d
725 (1995); see also ELUHB Majority at 25 (CL 20) (finding a
“particularly strong case” for admission of “vital” new erosion evidence);
ELUHB Dissent at 3-6 (finding an abuse of discretion).
2. The City Erred in Applying Collateral Estoppel to
Exclude Evidence Regarding Erosion and Setback
Compliance in the BSP Proceeding.

In the BSP review process in late 2003 and 2004, FOGH submitted
substantial evidence regarding the October 2003 erosion events and their
effect on setback compliance of the condominiums. Here, when
confronted with the erosion evidence that it had refused to consider in the
SSDP appeal, the City evaded the issue again by asserting that the
Planning Commission’s pre-erosion decision had determined the setback
compliance issue once and for all. The City’s application of collateral
estoppel to these issues, which in effect turned back the clock to
September 2003, was in error.

a. Collateral Estoppel Cannot Apply Because
Setback Compliance Is a BSP Review Issue and
FOGH Has Raised and Appealed It.

The City’s zoning code requires each application for binding site

plan approval to show “[a]ll proposed and existing buildings and setback

lines sufficiently accurate fo ensure compliance with setback

requirements.” WMC 17.36B.040(9)(c) (emphasis added). In addition, the
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SPRB must “review the proposed site plan for compliance with provisions
of [WMC 17.36B] and other applicable laws and regulations,” WMC
17.36B.050, and make written findings that the BSP conforms with such
laws before approving it, WMC 17.36B.060(3).

Pursuant to these requirements, the SPRB made an independent and
explicit finding that the proposed BSP did comply with the 200-foot
setback. See BSP 1065 (Y 6, 7) (finding compliance with WMC
17.36B.040 and other applicable regulations). Indeed, an SPRB member
testified to this effect before the Hearing Examiner. See HE Tr. at 49
(Mankin testimony)). FOGH appealed this conclusion to the Hearing
Examiner and then to the City Council. BSP 1072, 1158-60. Thus, FOGH
raised the issue of setback compliance at the outset of the BSP proceeding,
and it was decided adversely to FOGH in every forum. FOGH has
appealed the adverse decisions on the setback issue all the way to this
Court, and it cannot be precluded by collateral estoppel. The City therefore
erred in refusing to consider FOGH’s setback evidence on this basis. 16

b. Collateral Estoppel Cannot Arise From the
Planning Commission’s Shoreline Decision.

Even if the Court were to conclude that collateral estoppel could, in

theory, apply to the setback issue determined in the BSP proceeding, the

'® The City also erred in finding the setback requirement did not apply to any structures
other than buildings, as discussed in Part IV.D.2.b below.
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Court should not give it preclusive effect under the facts and procedural
history of this case. Collateral estoppel is an affirmative defense'’ that
requires the party seeking application of the doctrine to establish:

(1) the issue decided in the earlier proceeding was identical

to the issue presented in the later proceeding, (2) the earlier

proceeding ended in a judgment on the merits, (3) the party

against whom collateral estoppel is asserted was a party to,

or in privity with a party to, the earlier proceeding, and (4)

application of collateral estoppel does not work an injustice

on the party against whom it is applied.

Christensen, 152 Wn.2d at 307 (citations omitted). Collateral estoppel may
apply to agency findings, but only after three additional factors are
considered:

(1) whether the agency acted within its competence, (2) the

differences between procedures in the administrative

proceeding and court procedures, and (3) public policy
considerations.
Id. at 307-08 (citations omitted).

Respondents have failed to carry their burden with respect to
several of these factors. First, the issues are not identical because of a
substantial change in circumstances between the September 2003 Planning
Commission decision and the 2004 BSP proceedings. See Malland v.
Dep’t of Ret. Sys., 103 Wn.2d 484, 489, 694 P.2d 16 (1985) (change in

circumstances negates identity of issues). The major erosion events of the

'7 Because the SPRB litigated the setback issue by cross-examining FOGH’s expert
witness Dr. Sarah Cooke (HE Tr. 13), it has waived the estoppel defense.
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Fall of 2003 altered the shoreline and marram grass line of Half Moon Bay
and affected the previous setback measurements in areas relevant to the
condominiums. This fact was confirmed by the Hearing Examiner. BSP
1072 (] II). Moreover, the Planning Commission’s finding of setback
compliance was based. on an incorrect methodology. As the ELUHB
found, the City failed to average setback measurements on both sides of
the condominiums to determine compliance, as required by WMC
17.32.050(a)(8). ELUHB Majority at 20 (CL 14). The Planning
Commission applied the same, incorrect methodology (see HE Tr. at 45-
46 (Mankin testimony)), and its finding should not estop FOGH.

Second, the Planning Commission’s decision was not a final
judgment on the merits because it was subject to appeal and FOGH and
WEC have appealed it. WMC 17.32.080(d)(3) (Planning Commission’s
“decision shall be final unless an appeal is filed”). Thus, this case is
contrary to Willapa Grays Harbor Oyster Growers Ass’n v. Moby Dick
Corp., 115 Wh. App. 417, 423, 62 P.3d 912 (2003), where this Court held
that a failure to appeal an earlier SSDP approval resulted in a final
judgment. See also Cassinelli v. City of Seattle, SHB Nos. 93-46, 93-47,
1994 Wa Env Lexis 220, at *5-*6 (May 1994) (Y XV) (citing McDaniels v.
Carlson, 108 Wn.2d 299, 306-08, 738 P.2d 254 (1987)) (Under the SMA,

local government’s shoreline permit decision is not a final decision with
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preclusive effect).

Third, FOGH was not a “party” to the Planning Commission
proceeding, but rather participated as a member the public submitting
comments. The Shorelines Hearings Board has held that non-signatories to
a permit cannot be estopped when they challenge later permits. Mukai v.
City of Seattle, SHB Nos. 00-029, 00-032, 2001 WL 363036, at *3 (March
5,2001).

Fourth, the Planning Commission’s informal hearing on the
shoreline permits application was substantially different from the
procedures utilized by courts and agencies acting in a quasi-judicial role.
As the Shorelines Hearings Board has held, the doctrine only applies to
administrative agencies acting in a judicial capacity, and permitting is not
an adjudication. Mukai, 2001 WL at *2-*3 (citing Reninger v. Dep’t of
Corrections, 134 Wn.2d 437, 449, 951 P.2d 782 (1998)). Accordingly,
FOGH did not have a “full and fair opportunity to litigate the issue in the
first forum,” and it would be an injustice to apply collateral estoppel to

FOGH in this case. Christensen, 152 Wn.2d at 309;'® see also Teglund,

18 Application of collateral estoppel in this case would be fundamentally unfair for other
reasons as well. The Planning Commission decision occurred before the major erosion
events of October 2003. Since that time, FOGH persistently attempted to present new
erosion evidence to the City. These efforts were rejected outright in the SSDP appeal, as
discussed above in Part [V.C.1, above. Moreover, FOGH has repeatedly been told (e.g.,
in its challenge to the Master Plan in Thurston County Superior Court) that the issue of
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14A Civil Procedure § 35.51, at 503 (Ist ed. 2003) (preclusive effect of

administrative determinations often vulnerable to challenge).

D. The City Erred By Failing To Comply With The Plain
Language Of Local Ordinances Designed To Protect The
Environment And Prevent Unsafe Developments.

1. The City’s Zoning Code Unambiguously Mandates that
Dedications of Right-of-ways, Easements and Land Be

Made Concurrently With Binding Site Plan Approval.
WMC 17.36B.080 provides that “[a] site plan shall not be finally
approved until or concurrent with a dedication of required rights-of-way,
easements, and land.” WMC 17.36B.080 (emphasis added). The
requirement that dedications occur “concurrent with” BSP approvals is
consistent with other provisions of the City’s BSP review process. See

WMC 17.36B.040(9)(D) (BSP application required to show “[a]ll areas . .

. to be dedicated” to public use); WMC 17.36B.060 (BSP and dedications

“shall not be approved” before SPRB’s written findings). Concurrent

dedications serve important public purposes, such as protecting public

property. See, e.g., Richardson v. Cox, 108 Wn. App. 881, 890-92, 26

P.3d 970 (2001) (dedications are difficult to enforce after site plan

approval). In addition, at the time the BSP was approved in February

2004, the roadway to be dedicated was at risk of washing away because of

setbacks would be decided during the binding site plan process pursuant to the plain
language of the City’s zoning code.
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erosion. Concurrent dedication would have assured that public health and
safety needs required to be considered in WMC 17.36B.060(1) would
have been part of the BSP review process.

The City’s interpretation of WMC 17.36B.080 to require only that
Mox-Chehalis “identif[y] areas to be dedicated concurrent with the” BSP
and make actual dedications of such areas upon completion of the Project,
BSP 1162, is contrary to the rules of statutory construction. A statute
must be construed to give effect to the intent of the legislature, as
expressed in its plain language and ordinary meaning. King County v.
Central Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 555,
14 P.3d 133 (2000). Because WMC 17.36B.080 unambiguously requires
that any dedications occur concurrently with BSP approval, this Court
need not inquire further. In re Estate of Jones, 152 Wn.2d 1, 11, 100 P.3d
805 (2004) (“Where a statute is unambiguous, the court assumes the
legislature means what it says and will not engage in statutory
construction past the plain meaning of the words.”). Indeed, under the
City’s interpretation, WMC 17.36B.080 would become mere surplusage,
another violation of statutory construction. Wascisin v. Olsen, 90 Wn.
App. 440, 444, 953 P.2d 467 (1997) (“[A] statute must be interpreted so as
to give all of its language meaning.”).

In sum, the City’s failure to require dedications concurrent with

45



BSP approval was contrary to the statutory language and placed the
public’s property and health and safety interests in jeopardy.

2. The City Erred in Interpreting the Setback Provisions
of Its Zoning Code.

Both the SSDP and the BSP should be reversed because in
approving both permits the City erred in interpreting its setback provisions
and in actually applying the setback. See Buechel, 125 Wn.2d at 201
(affirming denial of variance by Shoreline Hearings Board for
coﬁstruction that would have violated local SMP’s setback requirements).
These errors are critical because the setback requirements are designed to
protect natural shorelines and upland ecological systems. Because of the
severe erosion in October 2003, there was a substantial shift in the marram
grass line and the corresponding setback measurement relevant to the
condominiums. Indeed, by the time of the Hearing Examiner’s open
record hearing in April 2004, several components of the Project, including
the condominium’s utility corridor, were much closer than 200 feet.
Nonetheless, as discussed in Part IV.C above, the City refused to hear
relevant erosion information presented by FOGH and WEC. It
compounded this error by narrowly applying the setback requirements
only to buildings and authorizing the setbacks to be satisfied as late as the

pouring of the condominium foundation.
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' At the Project site, the City’s zoning code requires that

the building setback shall be 200 feet from the edge of the

marram grass line. The line shall be determined as the

average of the marram grass line measured 200 feet on

either side of the structure to be constructed.

WMC 17.32.050(a)(8).  Compliance with setbacks 1is particularly
important because they protect the natural shoreline environment. See
WAC 173-26-231(3)(a)(i). Indeed, the City’s own Master Program
recognizes that healthy dunes, which are damaged by any excavatioﬁ,
protect upland ecological systems. Comp. Plan at 42 (Ch. 2(C)(1)(a))
(WSH 1531).

Yet throughout its consideration of this Project, the City has
misapplied its own setback requirements by measuring the marram grass
line only in front of the proposed condominiums, not 200 feet to either
side. See ELUHB Majority at 20 (CL 14). This error is critical because
the City’s declaration of emergency and emergency shoreline armoring

occurred within this measurement area. BSP 48 et seq. (Lewis Decl.).

a. The City Failed to Require Setback Compliance
at the Time of BSP Approval.

The BSP cannot be approved without a finding that applicable
setback requirements are satisfied. WMC 17.36B.060(3). In addition, the
BSP application must show all “setback lines sufficiently accurate to

ensure compliance with setback requirements.” WMC 17.36B.040(9)(C).
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Despite this plain language, the City held that compliance with setback
requirements was only necessary ‘“when the project is constructed.” BSP
1159. Under this reasoning, as the ELUHB found, the setback
requirement must be met “at the time [the condominiums] are constructed”
because their “location could change between mapping and construction.”
ELUHB Majority at 20 (CL 14). It advised that if the marram grass line
shifts to create a setback violation, the problem can be solved by
modifying the building configuration prior to construction. Id. This
interpretation of the setback prévisions disregards the plain statutory
language and discounts the reality at the Project site. The condominiums
cannot easily be “modified” because they abut highly regulated wetlands.
The buildings cannot simply be relocated after the public process has been
completed, without notice, comment or opportunity to appeal. Such
public involvement is particularly important where, as here, the City has
consistently failed to apply its setback methodology correctly.
b. The Setback Provisions Apply to All Structures.

The Planning Commission held that the setback requirement of
WMC 17.32.050(a)(8) applied only to “‘buildings’, not to infiltration
ponds, roads, . . . utilities,” or other structures. WSH 4401 (FF 31). This
is contrary to the plain language of the statute, which applies to the

“structure to be constructed.” WMC 17.32.050(a)(8). The term
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“structure” is broadly defined in the WSMP, while “building” or “building
setback” is not defined. see WMC 17.32.020. This is understandable
because “building setback” is a generic term meaning development
setback, and does not indicate a legislative intent to regulate only
“buildings.” See, e.g., RCW 43.22.460 (authorizing local jurisdictions to
adopt “building setbacks” for “commercial structures”). Indeed, long
before the enactment of the WSMP, the Shoreline Hearings Board had
explicitly held that “building setbacks” regulate structures, not just
buildings. See, e.g., Peterson v. Templin Found., SHB No. 99-4, 1999 WL
| 1094988 (Nov. 10, 1999) (road and home); Champion v . Mason County,
SHB No. 89-67, 1990 WL 197896, at *3 (Oct. 9, 1990) (CL III, fence and
wall); Slater v. Ecology, SHB No. 87-15, 1987 WL 56657, at *2 (Nov. 6,
1987) (CL I, deck). The Department of Ecology has also used “building
setback” to refer generically to a development setback. See Department of
Ecology, Wetland Buffers: Use and Effectiveness, at 29 (1992) (available
at http://www.ecy.wa.gov/pubs/92010.pdf).

Based on the plain language of the City’s setback requirement, the
purpose that building setbacks serve (i.e. shoreline protection), and the
generic understanding of the term “building setback,” the setback

provision in WMC 17.32.050(a)(8) should apply to all structures’
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associated with the Project.® If it did not, swimming pools, tennis courts,
utilities and other non-building structures could be placed immediately
adjacent to the shoreline.

c. The City Erroneously Interpreted Its Setback
Methodology.

The City wrongly interpreted its setback provisions to allow the
marram grass line to be measured directly in front of the Project
structures, while WMC 17.32.050(a)(8) explicitly requires the line to be
measured “200 feet on either side of the structure to be constructed.” This
error was confirmed by the ELUHB. ELUHB Majority at 20 (CL 14).
The City utilized this flawed interpretation in its SSDP and BSP
approvals. Id.; (HE Tr. at 45-46 (Mankin testimony)). Accordingly, the
City’s erroneous legal interpretation and failure to follow designated
setback procedures in both the shoreline and BSP permit processes
requires reversal of both approvals. RCW 43.21L.130(1)(a), (b).

V. CONCLUSION

For the foregoing reasons, Appellants FOGH and WEC request

that the Court reverse the City’s approval of the Shoreline Substantial

Development Permit and Binding Site Plan and set aside both permits.

% Given its interpretation of the building setback provision, the City has not evaluated
which Project components meet the definition of “structure” and whether any such
structures are within the 200-foot setback.
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Smith & Lowney PLLC

By ),
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Westport, WA: Inter-aunal wetiana inventory
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CITY OF WESTPORT
RESOLUTION #672
PROCLAMATION OF EMERGENCY

- WHEREAS., the area of the South Jetty Breach Fill immediately adjacent to and including
Westhaven State Park, located within the City of Westport have been experiencing
localized erosion for the last two years; and

WHEREAS, the erosion experienced in this area is the direct result of previous projects
and structures completed by the Corps of Engineers, and not due to natural processes; and

WHEREAS, the City of Westport has been working directly with the Corps of Engineers
for the same period to design, permit and construct a project to place gravel and cobble
material adjacent to the area to prevent further erosion until a long term solution can be
identified; and '

WHEREAS, the Corps of Engineers has been unable to complete the permitting process
or obtain the necessary permit concurrences from various state and federal agencies; and

WHEREAS, storms of the last week have eroded the remaining shoreline and are now
directly impacting a City owned walking trail, and the storms predicted to hit the area
within the coming days and weeks pose animminent threat to Westhaven State Park: and

WHEREAS. damage to or the loss of these facilities will result in a large economic
impact to the City, loss of public access to the beaches and surrounding areas, and result
in environmental damage from debris being introduced into Half Moon Bay:, therefore.

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF WESTPORT, Grays
Harbor COUNTY;

SECTION |

That the Council agrees with the Mayor’s determination that an emergency exists
in the Westhaven State Park area of Half Moon Bay due to the loss of dunes which
historically protected the state park area, and the predicted weather conditions consisting

of high winds, high surf, and tide conditions in the City of Westport. The above pose a
direct threat to public safety, and are endangering public infrastructure:

SECTION 2

That the Council supports the Mayor’s authority to direct staff to take necessary
steps to protect public safety and safeguard public property and is authorized to exercise
powers vested under.Section | of this resolution in the light of exigencies of an extreme
emergency situation without regard to time-consuming procedures and formalities
prescribed by law. :

BSP 00719



SECTION 3

Both the Mayor and Council strongly encourage all local, state, and federal]
agencies to respond and cooperate fully to resolve the current situation and protect the
Westhaven State Park and South J etty Breach area from further damage.

PASSED THIS 14th DAY OF OCTOBER, 2003 BY THE CITY COUNCIL OF THE
CITY OF WESTPORT

CITY OF WESTPORT
GRAYS HARBO

Berkley Barker, Mayor
Dated: _14 October, 2003

ATTEST:

TMacas W /Ja,c/félﬁt*
Margo Tackett, Clerk Treasurer

BSP 00720
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BY JOHN DEWEESE
DAILY WORLD WRITER

WESTPORT — Westhaven -State Park in
north Westport is without power today after
30-foot seas exposed the park's power trans-
former and undermined the oceanfront con-
crete trail Sunday afternoon. .

The park will remain open during normal

" daylight hours today and portable toilets will
be available for visitors, Park Assistant Man-.

ager Rich Burdette said.

This weekend's stormy weather eroded at_

least a foot of the gravel and sand supporting
the concrete trail that runs from Westport's
South Jetty to Park Access Road.. About 100
feet of the trail closest to the jetty is already
closed, Westport City Administrator Randy
Lewis said. The city is responsible for the
trail, which runs alongside Half Moon Bay, -

“The state park is going into the bay pretty

rapidly based on previous erosion,” Lewis
said.
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* -. He is worried that larger storms this win-
ter will threaten the park’s restrooms and
parking lot. : §

Part of the problem is the $10 million

Army Corps of Engineers project to protect

the South Shore jetty and Westhaven State

Park has not been working as well as project-
. ed, Westport Mayor Berkley Barker said.

In 1999, the Corps built a wave “defraction
mound” that extends northeast of the jetty
and was meant to-deflect waves from pound-
ing the Westhaven beach. This mound, which
is 15 feet above low tide and 100 feet wide, is
too short to provide much protection during
winter storms, when waves regularly reach
30 feet or higher, Barker said. .

“If we get another 30-foot sea, we’ll loose
it,” Barker said about the coastal trail.

The city’s sewer; water;and power lines to
the park are also in danger of being eroded,
Lewis said. Those lines need to be secured
lest the park need to be closed to the public.
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THE HONORABLE RONALD LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON AT SEATTLE

WILDLIFE FOREVER OF GRAYS HARBOR; and
ARTHUR GRUNBAUM

: NO. CV03-3747

Plaintiffs, '

VS, ’ DECLARATION OF RANDY LEWIS

COLONEL DEBRA M. LEWIS; BRIGADIER
GENERAL WILLIAM T. GRISOLI; and UNITED
STATES ARMY CORPS OF ENGINEERS

Defendants.

PURSUANT TO 28 U.S.C. § 1746 (1976), RANDY LEWIS, hereby declares
as follows: ‘

1. I am the City Administrator for the City of Westport, am competent to
testify herein and make this declaration based upon pérsonal knowledge.

2. The City of Westport owns a public trail which abuts Half Moon Bay
and traverses through Westhaven State Park connecting the downtown marina
area and Westhaven State Park and continuing along the Pacific Coast to its
terminus in Westport Light State Park. In addition, the City has utility lines which
serve Westhaven State Park located in Jetty Access Road and there are electrical

lines located between the trail and parking lot serving Westhaven State Park. The

Port of Grays Harbor owns Jetty Access Road and has deeded easements to the

Washington State Parks, but has also reserved rights of access to the Jetty for _ /\
\

maintenance purposes.

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.

DECLARATION OF RANDY LEWIS - 1 o ;Z”m‘”?'sé‘;ﬁ‘:w BSP 048
P.O. BOX 11880
M. YMPIA WASHINCTON QRSNR.I R0



10
11

12

14
15
16
17
18
19
20
21

22

24
25

26

3. The City of Westport is deeply concerned that delays in implementing
the gravel and cobble transition beach project will cause irreparable harm to City
owned infrastructure and preclude recreational use of this entire area. Specifically,
the area of erosion which has occurred since the onset of winter storms in October
2003 threatens to undermine City owned traiis and Jetty Access Road which is
the only means of access to Westhaven State Park. If left unchecked, the City is
deeply concerned that the entirety of Westhaven State Park, which is a major
tourist destination in the City of'Westport, will be lost. In addition, the City owned
trail would be completely lost if the erosion is allowed to go unchecked.

4. The gravel transition beach project was originally proposed by the
Corp of Engineers by a public notice issued on June 27, 2003. The timetable for
completion of the work set forth in that notice was prior to the onset of winter

storms, in September and October, 2003. However, delays in obtaining agency

concurrence prevented the Corp from beginning work until after winter storms

began. As a result, winter storms began occurring in early October 2003, resulting

in significant erosion which threatens to undermine the City trail. In early October

a large storm caused significant incutting at the end of the existing gravel

transition area. This resuited in the loss of several feet of beach which had

previously existed between Half Moon Bay and the City owned trail. Erosion has

rapidly moved toward the City owned trail and the parking lot and road serving

Westhaven State Park.
5. The City has consistently voiced its concerns to the Corps and

requested urgent action in order to prevent loss of the City owned trail. The City

sent a letter to Col. Debra Lewis expressing its concerns on October 10, 2003. A

true and cofrect copy of this letter is attached as Exhibit No. 1. This letter also

included photographs which show the conditions along Half Moon Bay where

erosion occurredl. The first picture was taken on July 17, 2003, shortly after the

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.
ATTORNEYS AT LAW

DECLARATION OF RANDY LEWIS - 2 OGS AT S.W. BSP
P.0. BOX 11850 .
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OLYMPIA, WASHINGTON 98508- 1830
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public notice of the project was issued and prior to the onset of winter storms.
The second and third pictures were taken on October 9, 2003 and show that the
area between the City trail and the edge of the erosion area had been reduced by
about 20 - 40 feet. The erosion observed in these pictures occurred after a severe
winter storm in early October.

6. On October 16, 2003, the City of Westport City Council declared an
emergency and authorized the Mayor and City Administrator to take steps in order
to safeguard public infrastructure threatened by the recent erosion. A true and
correct copy of the City’s Declaration qf Emergency is attached as Exhibit No. 2.

7. As a result of the emergency, the City of Westport proposed
installation of ecology blocks and importation of clean sand to stabilize the
shoreline underlying the City trail. A true and correct copy of the City’s project
description and a map depicting the area where the ecology blocks and sand would
be placed is attached as Exhibit No. 3. Due to the extent of erosion, the City was
unable to place the full extent of material contemplated by this project. Instead,
placing about 3,000 cubic yards of sand and 175 feet of ecology biocks.

8. The City stabilizationvproject was not an unpermitted illegal project as
alleged by plaintiff Wildlife Forever. The City obtained a hydraulics permit from the
State Department of Fish and Wildlife, a true and correct copy of which is attached
as Exhibit No. 4. In addition, the City contacted the Corps of Engineers to
determine whether or not a permit was needed under Section 404 of the Clean
Water Act or Section 10 of the Rivers and Harbors Act of 1899. A true and
correct copy of a letter dated October 16,2003 received from the Corps stating
that no such permits were required is attached as Exhibit 5. The City was

informed by the Corps that the work was outside Corps jurisdiction and no permit

was necessary.

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.
DECLARATION OF RANDY LEWIS - 3 ATTORNEYS AT LAW
: 910 LAKERIDGE WAY S.W. BSP
P.O. BOX 11880
OLYMPIA, WASHINGTON 98508-1580
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9. = Attached hereto as Exhibits 6-10 are a series of photographs that
document the erosion emergency now confronted by the City of Westport. Exhibit
6 was taken on July 17, 2003 and depicts the shore adjacent to the City trail, road
and parking lot of Westhaven State Park. Exhibit 7 was taken on October 13,
2003, immediately prior to the City’s emergency declaration. It shows how
erosion has begun to undercut the City trail. Exhibit 8 was taken on October 17,
2003 upon compietion of the City stabilization project. It depicts the sand and
ecology blocks placed by the City to forestall further erosion of the trail and Jetty
Access Road. Exhibit 9 was taken on November 26, 2003 and depicts the waves
eroding the City’s stabilization project. Some of the ecology blocks at the ends are
beginning to collapse. Exhibit 10 was taken on November 29, 2003. It shows the
most recent extent of erosion along Half Moon Bay.

10. The City stabilization project is at best a stop gap measure designed
to prevent the loss of the City trail and other public infrastructure until the Corp is
able to implement the gravel transition beach project. At present, erosion has
began to sluff away at the ecology blocks and the City does not believe that they
will last through this winter. At the current rate of erosion, it is highly doubtful
that it will survive until after expiration of a temporary restraining order.

11.  The assertion by plaintiffs that all agencies are opposed to the gravel
transition beach project is misleading and should not be relied upon to presume
that no action is preferable. Although the various agencies expressed questions
and/or concerns, all the agencies required to concur or issue permits for this
project did so. Moreover, in conversatidns that | have had with Robert Berkle of
the Washington Department of Fish and Wildlife, he stated that the 12 inch minus
proposal which is preferred by the Corp is preferable to the status quo. He agreed
that an élternative using 80 percent three inch gravel or less would be less

effective at preventing erosion and increase the likelihood that additional gravel

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.
DECLARATION OF RANDY LEWIS - 4 A A BSP (0051
P.0. BOX 11880
O1.YMPIA. WASHINGTON 98508-1860
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would need to be placed on the beach before a permanent solution could be
adopted. Additionally, smaller cobble sizes would spread out over a larger area and
be more impactful to the environment than the 12 inch proposed by the Corp. |
12. Additionally, it is important to remember that this project is an
extension of the existing gravel transition beach area which was included as bart
of the 1999 Jetty repair project, which itseif was designed to complete repairs
necessitated by a breach at the South Jetty in 1994. The remedy for that breach
was to build a wave defraction mound and gravel transition beach along Half Moon
Bay. As demonstrated by the public notice of this project, the intent of the Corp
project is to place gravel along the beach as originally proposed by the engineers
who designed the previous placement of the gravel transition area. The original
design was cut back largely to placate environmental groups such as the plaintiffs
who have a political desire to minimize the amount of gravel placed along the
beach. However, because the design was compromised to address largely political
concerns, the design did not perform as originally intended and had resulted in
incutting which now threatens the City trail. However, to my knowledge, there
have been.no adverse environmental impacts identified to salmonids, benthic
organisms or other wildlife in Half Moon Bay by any resource agency or other
expert as a result of the placement of the existing gravel transition beach area.

11.  The City of Westport opposes the motion for a temporary restraining

The City received notice that this action had been filed at approximately 3:30 p.m.
on December 1, 2003 and did not have time to prepare such a motion in time for

presentation to the court before the hearing on the motion for a temporary

restraining order.

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.
DECLARATION OF RANDY LEWIS - 5 ‘ . o :mnﬂgrcsuzﬁzm
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1 L I MAKE THIS DECLARATION UNDER PENALTY OF PERJURY UNDER THE LAWS
2 | OF THE UNITED STATES OF AMERICAN AND THE STATE OF WASHINGTON.

DATED this 2" day of December, 2003 at Olympia, Washington.

Ran%y éeWis

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.
DECLARATION OF RANDY LEWIS - 6 or :mWYSA‘l;"D;:m BSP b0o53
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Jeffrey S. Myers

From: "Randy Lewis" <cityadmn@techline.com>
To: "Jeffrey S. Myers" <jmyers@Ildkb.com>
Sent: Monday, December 01, 2003 6:44 PM

Attach:  P7170950.JPG; P1010981_2.JPG; P1010982_2.JPG
Subject: Fw: Placement Of Transition Gravel And Cobbie, Westport, Washington, Ref: CENWS-OD-TS-

NS-21

~— Original Message —

From: Randy Lewis .
To: col.debra.lewis@NWS02. usace.army.mil ; ltc.edward.lefler@NWS02.usace.army. mil
Cc: Arden, Hiram T NWS ; Robert.M.Parry@NWS02 usace.army.mil

Sent: Friday, October 18, 2003 11:05 AM
Subject: Placement Of Transition Gravel And Cobble, Westport, Washington, Ref: CENWS-OD-TS-NS-21

Dear Colonel Lewis,

This Email is sent on behalf of the Mayor. Although | haven't seen a written response, it is our understanding that
the Seattle District has resoived the issue of Corps authority for the above project. While we, as one of the local
project sponsors are glad to hear of this decision, it comes very late in this process. The internal debate on the
issue of authority has delayed the completion of the necessary steps in the permitting process. This delay has
pushed the project out of the window of favorable weather conditions and into the storm season.

In fact, the project site is currently being impacted by ongoing storm waves which are predicted to last for several
more days. The current conditions constitute an imminent threat to infrastructure of both the City and Washington
State Parks. These facilities include one of the most used day-use parks in the state, a City owned walking trail,
and utilities including power, water, and sewer lines. Damage tofloss of these facilities will resuit in major
environmental damage to Haif Moon Bay. They are also directly impacting the area of the breach fill adjacent to

the area that was replanted by the Corps.

Since last year at this time, the Corps has lost the South Jetty Access Road which was used for maintenance
activities by the Corps, as well as impacting to the area of the South Jetty by the Coast Guard during operations.
This was documented in their comments on in the public notice for the project. The South Jetty Access Road was
located between the currently threatened local facilities and Haif Moon Bay. Had the Corps taken timely action to
protect the Jetty Access Road, none of the local facilities would be at risk. | have attached three photos to help
you understand the current condition. Below is a brief explanation:

1. # P7170950 was taken on July 17 2003. The camera is facing east from a point on the breach fill just north of
the state park restrooms. At this point, the Jetty Access Road is already gone. It was lost during storms last
November. The distance from the edge of the scarp to the traif varies between approximately 40 to 60 feet.

}
2. #P1010981_2 was taken yesterday afternoon from the same area. The distance between the scarp and trail
is within 20 feet in two locations. The large rock visible is a remnant from either corps projects completed many
years ago, or the previous state park facilities that were lost during the original breach.

3. #P1010982_2 was also taken yesterday from the same spot as #2. This is looking north towards the mound.

I would point out that most of the 20+ feet lost between photos 1 and 2 has been lost in the last couple of days.
Measurements by our staff showed that we lost approximately 8 feet between yesterday and the day before.

As | understand the cument project status, the Corps still has to respond to the agency comments on the EA,
obtain concurrence from some of the agencies, and then advertise and select a contractor. The best scenario
under the current pace is for this to be completed and for work to commence at the end of November or beginning
of December. As you can see from the above, that time frame isn't adequate to prevent a major loss

of infrastructure. | also want to clear up one misunderstanding by your staff. The State Park has stated that the

12/2/2003
BSP 00054
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restrooms were constructed so that they could be removed if necessary. In discussions with local staff, that is not
an easy process, and there isn't currently another site to relocate the facilities to. Also, the parking lot and utilities
aren't portable, and will be soon lost. State Parks does not have sufficient land available to relocate their facilities,
so they will have to work with adjacent property owners. Any relocation will also impact jurisdictional wetlands
that border the facilities. Although the City trail was constructed in sections, that does not make it easy to remove
the concrete surface. As an engineer, you can appreciate the difficulty in trying to restore the trail sections

once removed, to the remaining trail at the end of the project. It may not even be possible.

| realize | have spent a great deal of emphasis on the impacts to local facilities, which isn't the primary basis of the
Corps authority for this project. However, it is totally unreasonable for the Comps to ignore the current situation, or
the impact of further delay in this project. The Corp’s immediate completion of the proposed project may prevent
a much larger cost to the tax payers we all serve. We consider the current situation an emergency. This is
exactly the position we have been trying to avoid for the fast year and a half while working with the Corps on this
project. We are asking for your assistance in resolving this situation, either by moving forward with the proposed
project immediately, or by identifying another alternative which results in the protection of, or restoration of our

facilities.

I have left a phone message with your office. Please contact me at your earliest convenience to
discuss resolution of this situation.

Sincerely,
Randy Lewis

City Administrator
City of Westport

BSP 00055
12/2/2003
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CITY OF WESTPORT
RESOLUTION #672
PROCLAMATION OF EMERGENCY

WTIEREAS, the area of the South Jetty Breach Fill immediately adjacent to and including
Westhaven State Park, located within the City of Westport have been expericncing

localized erosion for the last two years; and .

previous projects

WHEREAS, the erosion experienced in this area is the dircct result of
and

and structurcs completed by the Corps of Enginccrs, and pot due 1o natura) processes;

WHERLAS, the City of Westport has been working directly with the Corps of [ingineers
for the same period to design, permit and construct a project to place pravel and cobble
matcrial adjacent Lo the area to prevent further erosion until a long term solution can be
identified: and

WHEREAS, the Corps of Engineers has beca unable to camplete the permitting process
or obtain the necessary permit concusrences from various state and federal agencies; and

WEEREAS, stoans of the last week have eroded the remaining shoreline and are now
dircctly impacting a City owned walking trail, and the storms predicted to hit the area

within the coming days and weeks pose an imminent threat 10 Westhaven State Purk; and

WHEREAS, damage o or the loss of these fucilities will result in a large economic

impact to the City, loss of public access to the beaches and surrounding ureas, and resuft
in enviroomental damage from debris being introduced into Half Moon Bay;, thercfore,

BE [T RESOLVED BY THE CITY COUNCIL OFf THE CITY OF WLESTPORT, Grays
Harbor COUNTY;

SECTION 1

That the Council agrees with the Mayor's determinution that an cmergency exists
in the Westhaven Statc Park area of Half Moon Bay due to the loss of dunes which
historically protected the state park area, and the predicted weather conditions consisting
of high winds, high surf, and tide conditions in the City of Westport. The above posc a
direct threat to public safcty, and are endangering public infrastructure;

SECTION 2

That the Council supports the Mayor’s authority to direct staff to take necessary
steps fo protect public safety and safeguard public property and is authocized to exercise
powers vested under Section 1 of this resolution in the light of exigencies ot an exreme
emergency situation without regard to time-consuming procedures and formalicies
prescribed by law.

EXHIBIT Z_ . BSP 00061
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SECTION 3

Both the Mayor and Council strongly encourage all local, state, and federal
agencies to respond and cooperate fully o resolve the current situation and protect the

Westhaven State Park and South Jetty Breach arca from further damage. . ,
PASSED THIS 14th DAY OF OCIOBER, 2003 BY THE CTTY COUNCIL OF THE
CITY OF WESTPORT

CITY OF WESTPORT

Berkley Barker, Mayor
Dated: 14 Qctober, 2043

ATTEST:

Masag R Jeelo A

Margo 'I'ad‘(ctt, Clerk Treasurer

BSP 00062
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City of Westport

740 N. Montesano * RO. Box 505 » Westport, WA 98595 ¢ Ci.wusSIPOIL Wa.us

Project Description—Half Mo

October 16, 2003

on Bay/Westhaven State Park Erosion Protection

Due to the imminent storm, an CMCrgency measurc is necessary to protect City and other

public infrastructure fro
yards of imported clean
Park along the shoreline of Half M
Westport Light Trail Phasc 2 and a
Half Moon Bay. On the watcrward
the sand and provide bank stabilization.
excavalor and track hoe. No equipment

ordinary high water mark.

m damage. The project will place approximately 7,000 cubic
sand immediately adjacent to 350 lincal feet of Woesthaven State

oon Bay. The sand will be placed on the cxisting

berm will be formed between the cxisting trail and
side of the fill, “ecology block™ will be used to secure
Equipment to be used primarily includes an

is to he used on the beach or waterward of the

City Hall - Adminiscraton
360 268 0131
360-268-0921 Fax

Email:

cityhell(eitechline. com
cityadmn{(Gtechline.com

Municipal Court
360-268 0125
360-268-1363 Fax

wostposteourt(tdnetscape.net

Police Department
360-268-9197
360 268 1363 Fax

recards@olyne.com
chief(olynee.com

Public Works Fire Department
3160-268-0835 360-).68-9235
3160-168-0921 Jax

wgs[yonbldng(&!lcchIme.cnm whdchietGrtechline.com

cityplnaitechiine.coro BSP 00063
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P.02

Dac-02-03 10:14A FaX NO. 3606840689 P. 01

OCT-18-2003 THU O1:51 PM HDFW HONTESANO
HYDRAULIC PROJECT APPROVAL 3o wWuskingm

) —— RCW 77.35,100 - appest pursaant to Chapter 34.05 RCW Deparasa of Tk sud Witeisa
VI i 48 Devomebire Rod .
Monpsans, Weshington 983637018 -

EERMIVIEE

City of Westport Not Applicable
Post Office Box 505
Westport, Washington 98395
{360) 268-0131

PROJECT DESCRIPTION: Placs Transition Gravel and Cobble on Beach
PROJECTLOCATION:  Westhaven Staz Park, Westpore, Latinude 46.90406 North, Longitude124. 12923 West

¢ WRIA WAIERBQDY JIRIBUTARYTO 1A SEC, SEC TOWNSHIP RANGE COUNTY
] 229020 Half Moon Bey Grays Hatbor 01 16Neth  12West Graya Hmbor

NOTE: This emargency HPA is  follow up t0 an emergency verbal approval issued on October 16, 2003, 1tisissued
with the understanding that the proposed work is necessary to address emergeacy conditions. The penmittce
shall set up 2n. an-site meeting with the Area Habitat Biologist listed beow, a¢ soon as passible bus not less than
30 days after work is complered, to determine if additional meaues will be necessary o resvore fish hAabirat that
mayhnvebemdm&udunmﬂtofﬁismmm :

PROVISIONS

I. TIMING LEMITATIONS: The project may begin Immediacely and shall be completed by February 14, 2008,
pravided:; .

2 Wark below the andinary high water line sball not occur from February 15 through July 13 of any ywar for the
pratection of migrating juvenile salmonids,

2. Wark shail be accomplished per plans end specifications entitfed, Public Natice CENWS-0D-TS-NS-21, dated June
27, 2003, and submitted to the Washington Departmcnt of Fish and Wildlife, except a5 modified by this Hydraulic
Project Approval. Thesc plans reflect design criteria per Chapter 220110 WAC. These plans reflect mitigation
procedures to significantly reduce or climinats impacts to Gsh resources, A copy of these plans shail be available on
site during construction, ’

3. All manmade debris on the beach, such a5 asphalt, concrete, angular rack, metal, plastic, glass, and ather unnatural
debris shall be removed and disposed of upland suck that it does not enter waters of the sture,

4. Rock for the transition beach shall be composed of clean, rounded, 12 nch minus gravel with at least 80% of the
gnvclsinchesia&mewahss.-&mimiydsobcplmd

5. ¥ any other marerials, such s ccalogy blocks and fliwer fabric, arc used to temporarily stabilize the area, such materials
shall be removed as soon as sufficient transition rock matenal is avaiiable, shail be removed before transition rock is

placed, and M be removed before February 15, 2004,

Page 1 of 4
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Dac-02-03 10:14A '
= QCT-16-2003 THU 01:51 PM WDFU MONTESANG FAX NO. 3606640684 B. 02
) . HYDRAULIC PROJECT APPROVAL Staze of Washingson
Pt RCW 77.55.100 - appexi pursuant to Chapter 34.05 RCW mmu s Witditfe
A 43 Devosshien Roed
Meatanan, Wishisgion 33243.0613

6. Project activities shall nat occur when the project area is inundated by tidal waysrs to the greatest extent possible.

7. Use of equipment on the beach shall be held to a minimum, confined 0 8 single access point, and hoired 10 the
footprint of the wansition beach or any other uanamral material proposed to be removed, such as the rammant jenry.
Construction materials shall not touch the beach cutside this work commidor,

8. Tracks of cquipment shall aot operate in the waer.
9. Bed material shall not be utilized for project construction or fills.
19. Al trenches, depressions, or holes created in the beach arca shall be backfilled prior to inundation by tidal waters.

11. Removal or destruction of averitanging bankline vegetation shallbehmwdmthatneeessuy for the construction of
the projest.

12. All natucal habitat features on the beach larger than 12 inches in dismeter, mcluding trecs, scumps, and logs, shail b
retzined on the beach following construction. These habitat features may be moved during construction if aecessary.

3. Project activinies shall be conducted to misimize siltation of the beach aea and bed.

14. If & fish kll occurs or fish axe cbserved in distress, the project activity shall immediately cease and WDFW Habitat

Program shall be notificd immediacely. T
1s. Aﬂﬁebzuw&!nmmtmdmﬂug&mmmwbermvedﬁ'omthebeachmandbcdmd

prevented from entering waters of the state.

16. No petrolcum pmdm or other delaterious matertals shall enter surface waters.
17. Mazerials shall act be burned below tie azdinary high water line.
18. Project activities shall aot degxade water quslity to the datriment of fish life.

SEPA: Exempt Emergency

APPLICATION ACCIPTED: Angust 21, 2003 ENFORCEMENT OFFICER: Nixon 042 [P}
RobentL. Buskde  (360) 249-1217 M Z /5—-/1«/ for Director
Assiseant Habitat Program Manager WDFW

¢c. Justine Barton, EPA Seattle
Laree Randsll, WDOE Laccy
Bill Jolly, WSPRC Tumwater
Sue Pamaude, Key Memurry, Stephan Kalingwski, WDFW

Page 2 of 4
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HYDRAULIC PROJECT APPROVAL Sous of Wasbtagtos

) . Departuset wudte
o RCW 77.55.100 - sppeal pursuaat to Chapter J.0SRCW  Peoerteust b cad
m ad 48 Dovemilrs Road
Musiuane, Warhisgtun 98563-)618
DATE QF ISSUE: Ogioher 16,2000 | LOGNUMBER: EM-ELS6E-01
GENERAL PROVISIQNS

This Hydrmlic Project Approval (BPA) pernains only to the provisions of the Fisherics Code (RCW 77.55 - formerly RCW
75.20). Additional surhosization from other public agencies may be necessary for this project.

This HPA shall be available on the job sitc st all times and all itz ptovisiéns followed by the perminee and operatur(s)
performing the work.
This HPA does not authorize espass.

The person(s) to whom this HPA is issued may be held lishie for any loss or dumage to fsh life or fish habitat which cesults
from failure 10 comply with de pravisions of this HPA :

Failure to comply with the provisians of this Hydcaulic Project Approval could result in a civil penalty of up w0 one hundred
dollars per day or a gross misdemesnor charga, possibly punishable by fme and/or imprisonmeot.

All HPA; issued pursuant to RCW 77.55.100 or 77.55,200 are subject w0 additional restrictions, condiians or revocation if
the Deparanent of Fish snd Wildlife determines that new biclogical or plrysical information indicates the need for such scdon.
The permitres bas the right pursusat to Chapter 34.04 RCW to appeal such decisions. All HPAs issued pursuant to RCW
77.55.110 way be modified by the Deparmment of Fish and Wildlife due 1o changed conditions after consuitation with the
permittes: PROVIDED HOWEVER, that such modifications shall be subjece to appeal to the Hydraulic Appeals Board

established in RCW 77.55.170.

APPEALS - GENERAL INFORMATIQN

IF YOU WISH TO APPEAL A DENIAL OF OR CONDITIONS PROVIDED IN A HYDRAULIC PROJECT APPROVAL,
‘THERE ARE INFORMAL AND FORMAL APPEAL PROCESSES AVAILABLE :

A :
INFORMAL APPEALS (WAC 220-110-340) OF DEPARTMENT ACTIONS TAKEN PURSUANT TO RCW 77.55.100,

77.55.110, 77.55.140, 71.55.130, 77.55.200, and 77.53.290:
A person who 18 aggrieved or adversely affecred by the following Deparagent sctions may request an informal review of:

A
The denial or isswance of 8 HPA, or the conditions or provisions made part of a HPA; or
®)
An order impasing oivil penaltics.
diseuss the concerns. Most problems are

It s recommended that an aggrieved pasty commact the Area Habitat Biclogist and
sesolved at this level, bz if not, you may elevase your cancemns 1 his/her suparvisor. A request for an INFORMAIL REVIEW
shall be in WRITING 1o the Depaxtment of Fish and WAldlife, 600 Capitol Way North, Olymipis, Washingron 98501-1091
and shall be RECEIVED by the Deparunent within 30-dsys of the deaial or issusnce of a HPA or reccipt of an order imposing
civil penalties. The 30-day tire requisement msy be stayzd by the Departmsat if negotiations are occurring between the
aggrieved paty and the Asca Habritat Biologist and/or hiv'her supervisor. The Habitat Protection Services Division Manager

Pege3 of 4
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) HYDRAULIC PROJECT APPROVAL Steta 4T W3ekington
RCW 77.55.100 - appenl pursaant to Chapter 34.05 RCW mﬁ‘ wnd WRaI
18 Devonchire Rvad
Moghmane, Weshington IRS43-9618

. o) "

or his/her designee shall condnct a review and recommend a decision to the Dicector or its designee. I you are not sarisfied
with the results of thiis informai appeal, & formal appeal may be filed -

B.
FORMAL APPEALS (WAC 220-110-350) OF DEPARTMENT ACTIONS TAKEN PURSUANT TO RCW 77.55.100 OR

77.55.140:
A person who is aggrieved or adversely affected by the follawing Deparoment actions may request aa formal review of.

)
The denial or issuance of 2 HPA, ar the conditions ot provisions made past of 4 HPA;
(®)
An order imposing civil peaalties; o

. ©

Anyuthet":gmyuim‘mwhideﬁwMgkmdwmmeemcm
34.05 RCW. : :

Ate@nﬂﬁraFom&APPEALsNbethlNGbd\ebcpmmdfishmdwmlﬁfe. 600 Capitol Way Novth,
Olympia, Washingion 98501-1091, shall be plainly labeled as "REQUEST FOR FORMAL APFEALY and shall be
RE(EWEDDURNGOFHCEKOURSW&W%M:&MDMMWd’miﬁbdnuehﬂmg:d.
nemmdfwmmzmmnwdmma‘mww. If there bas
Mnhfamdwitedad&cfmnqusﬁngawmmuﬁﬁn%dmdt:dnedtbcbwumds
written decision in response to the informal appeal.

C
FORMAL APPEALS OF DEPARTMENT ACTIONS TAKEN PURSUANT TO RCW 77.55.110, 77.55.200, 77.35.230, ar

77.55.290:
Apusmwbkugkvﬁwadva;dyaﬂemdwmedmmaissnmzofaﬂrﬁ..aﬁecondiﬁonsorpwvmmmadapm
of 2 HPA may request s formal appeal. mms&rommwsmuhwmam the Hydraulic Appeals
Board per WAC 259-04 at Envirermental Hearings Office, 4224 Sixth Avemme SE, Building Two - Rowe Six, Lacey,

Washington 98504; tclephone 360/459-6327. .

D.
FORMAL AFPEALS OF DEPARTMENT ACTIONS TAKEN PURSUANT TO CHAPTER 393, LAWS OF 2003

Ammkwammwmwamed;m&amcm or provisions mads part
_ of a HPA pry request a formal appeal. The FORMAL APPEAL shall be in accordance with the provisions of Chapter 393,
The request for FO&MALAPPEAL:M&&WRH(NG&&:MMLMU&HMM

E :
FAILURE TO APPEAL WITHIN THE REQUIRED TIME PERIODS RESULTS IN FORFEITURE OF ALL APPEAL
RIGHTS. IF THERE IS NO TIMELY REQUEST FOR AN APPEAL, THE DEPARTMENT ACTION SHALL BE FINAL

AND UNAPPEALABLE.

Page $of 4

BSP 00068



Dac-02-03 10:15A

DEPARTMENT OF THE ARMY
SEATTLE DISTRICT, CORPS OF ENGINEERS
£.0, BOX 3755
SEATTLE, WASHINGTON 981243715

seMY T
ATTENTION OF

Reygulatory Brunch
0T 16 &

City of Westport

Mr. Randy Lewis

740 North Montcsano
Westport, Washington 98595

Reference: 200301101
Westport, City of

Dear Mr.} Lewis:

W have reccived your letter dated October 16, 2003, regarding bank erosion along Half
Moon Bay along thc Westhaven State Port your property located at Westport, Washington. You
state that, per the enclosed drawing, a 350 lineal faat portion of the shoreline fronting the
Westhaven State Park eroded away during the recent storm cvents (1 0 - 12 October 2003). You
are proposing to place up to 7,000 cubic yards of imported clean sand immediarcly adjacent to
the park to protect the remaining bank and infrastructure.

Under Section 10 of the Rivers and Ilarbors Act of 1899, a Department of the Army permil
is normally required from the U.S. Anny Corps of Engineers (Corps) for work in ot alfecting
navigable waters of the U.S. Under Scction 404 of the Clean Watcr Act, a Department of the
Army (DA) permil is normally required for the discharge of dredged or £ill material into watcrs
of the United States, including wetlands and navigable waters ol the UJ.S.

Under current Corps regulations and policy, uplands thal are lost as a result of storm. flood,
1o other discrete event may be replaccd without 2 DA permit. The information you provided
substantiates that the work will occur in an area that was, within the past 2 years, upland and that
the work will not extend beyond the original (pre-cvent) limits. This limit is as established in the
topographic map interpreted from aerials dated Scptember 2, 2003. Based on the information
you have provided, no DA permit is requircd for your proposed work.

In the project vicinity, a oumber of fish and wildlife species have been listed as threatened
and/or endangered under the Endangered Species Act, thereforc, we will provide a copy of this
fetter ta the National Marinc Fisherics Service (NMFES) and U.S. Fish and wildlife Service
(USFWS). If you have questions in this regard, pleasc contact the NMES and USFWS.

EQaT 5
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Nationa} Marinc Fishcrics Service

tlabitat Branch
510 Desmond Drive Southeast, Suite 103

Lacey, Washington 98503-1263

UJ.S. Fish and Wildlife Service
Qregon Fish und Wildlifc Office

2600 Southeast 98" Avenuc, Suite 100
Portland, Oregon 97266

While a DA permil is not required, local, statc, and other Fedcral requirements may apply.
If you have any questions, please contact Muffy Walker at (206) 764-6915.

Sincerely,
Tl 224
Michelle Walker

Chief, South Application Review Scction

Enclosures
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calls for
rosion
meeting

BY JOHN DEWEESE
DAILY WORLD WRITER

Prompted by beach erosion
from weekend storms, the US.
Army Corps of Engineers has
called for an emergency meet-
ing this week to discuss what
can be done to protect. West-
haven State Park and still meet
environmental concerns.

Westport Mayor Berkley
Barker hopes the Corps can
save the city’'s new concrete
sidewalk, which runs through
the park from the Coast Guard
tower in Westport to the South
Jetty before heading south to
Westport Light State Park.
After a Sunday afternoon
storm sent 25-foot swells
pounding into Half Moon Bay,

2 sidewalk now balances pre-

‘iously above high tide.
There used to be at least 15 feet
of beach between the swrf zone
and the trail, Barker said. Now
there’s about a foot..

Once again, Westport faces
erosion problems as the winter
slorm season approaches.
Since 1993, Westport has been
working with the Corps to sta-

bilize Half Moon Bay The:

Corps built a wave “diffraction
mound” in 1999 that extends
northeast of the jetty and is
meant to bend waves entering
Half ‘Moon Bay.

The Corps has been looking
at long-term solutions to pro-
tect Westhaven, which Park
Assistant Manager Rich Bur-
detrte said is one of the most
popular daytime use parks in
all of Washington. Westport's
stake in protecting the park
includes not just saving the
sidewalk, but also ensuring the
park continues
tourists, City Manager Randy
fewis said.

The sidewalk project was fin-
w1€d this summer because
Westpourt needed to spend a
$330,000 grant by the end of the
vear, Lewis said. The only path
for the sidewalk was along the
Westhaven beach, since it
couldn’t be cut through nearby
we_t.la.gxds 1o the south.

to draw-

DAILY WORLD / JOKN DEWEESE

Westport Mayor Berkley Barker and councii mem-  walkway at Haif Moon Bay Monday. The erosion
ber Eugene Hall inspect erosion damage to @ occurred over the weekend.

hoped the Corps would have
finished some stop-gap mea-
sure to protect the park. The
problem Westhaven beach
faces is the diffraction mound
curls ocean waves around the

Half Moon Bay’s western edge -

across the beach. When waves
travel parallel to the beach,
they actually cause more ero-
sion than when they strike per-
pendicularly, Lewis said.
Lewis hoped the Corps
would cobble the shoreline,

placing about 50,000 cubic =

yards of 12-inch diameter
stones in the eroding area.
Lewis said. it's completely
unreasonable for the Corps to
continue replacing sand on a
weekly basis. This gravel
would not only anchor the sand
but also absorb the shock of
major surges, Lewis said.

“We hoped it would buy
more time for a long-term fix,”
Barker said.

The Corps had to stop its cob-
ble project due to concerns by
both federal and state environ-
mental agencies, project man-
ager Hiram Arden said. Arden
oversees the Grays Harbor nav-
igation project, which includes
the south jetty and the Half
Moon Bay cobble project.

Officials at the Environmen-
tal Protection Agency and the
U.S. Fish and Wildlife Depart-

ment have stated the cobble.

would cause a negative impact
on shore birds and spawning
groundfish, such as surf smelt,
The Department of Ecoclogy
has also voiced concerns and
has refused to certify the pro-
ject, Arden said.

“It's been a show stopper

State park officials were forced to close access to the walkway. =

approvals,” Arden said.

The Corps has called for an
emergency meeting this week
to discuss what could be done
to protect the park and meet
environmental concerns,
including using smaller gravel
over a larger area,

Arthur “R.D.” Grunbaum,
co-founder of the nonprofit
environmental group Friends
of Grays Harbor, said there
are two scientifically feasible
solutions to the Westhaven
problem; the Corps could con-
tinue to replace the sand that'’s
washed away or the ocean can

be allowed to naturally change.

the coastline, which may
mean losing the current park
site.

“You can let it go. That's the
best thing to do, because nature
has a way of finding its own
equilibrium,” he said.

Grunbaum, who sat on Gov-
ernor Gary Locke's Coastai
Erosion Task Force, described
Washington's coastline as very
dynamic.

DAILY WORLD / JOHN DEWEESE

conclusion that we step back
and not place development in
that coastal area,” he said.
“Unfortunately, Mayor Barker
and the City of Westport pulled

-out of the discussion.”

The environmental discus-
sions do not sufficiently
address the needs of the people
of Westport, Barker said. He is
also suspicious that the
Friends of Grays Harbor is try-
ing to sacrifice the park in
order to stop other proposed
coastal projects, including the
Links at Half Moon Bay golf
resort.

“It irritates me these people
would sacrifice us and the local
economy for their own agen-
da,” the mayor said.

In Grunbaum's opinion. wax-
payer money should not = -
spent to constantly protect .
side projects which may very
well be destQu : the ele-
well be desug bodss

“When you spenc pubbc
funds, it should be not oy iC
protect humans. but aisc
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October 13. 2003

Rex Derr. Director

Washington State Purks Conunission :
P.O. Box 42650

Olympia. WA 98504-2669

RE. Westhaven State Park

Dear Mr. Derr:

Over the last ten years, the City of Westpurt, Port of ¢ mways Harbor, Grays Farbor County, as well
as the Coustal Comrounities, an orsanization representing many jurisdictions within Grays
Lfarbor and Pacitic (ounties, have actively engaged the Army Comps of Engincers to develop und
pursue peojects that have resulled in the reduction ol crosion : jacent Lo the South, Jetty of Grays
Hurbor and asseciated ocean beaches and Half Moon Bay. Although a major portion of the
Westhaven State Park was lost during the breach in 1993, Washington State Parks has not
actively purticipared in these cfforts. Currently, the Coms is cunducting both numencal and
physical modeling in order 1w develap a long term management proyrum to ensure the stability of

the area.

Over the last two ycars, erosion has been occurring inside Half Moon Bay directly adjacent to the
Westhaven State Purk. The pack is une of the most popular day-use parks in the stare, and is a
major source of tourism-bascd revenue fur the City.  Earlier thisyear, the Coms proposed as an
interim measurc the placement of gravel and cobble materials to protect an arca of the breach fill.
This would also result in protection of the current parking area for the state purk; and pedestrian
walking trail built by the City. The Corps received a very mildly supportive letter; however there
hasn’t been any additional contact or indication that Washington State Parks is concerned about

the impending loss of this state asset.
' }

As of this moming, the shorcline has veceded to the edge of the City's new walkway. Gravs
Harbor PLD had o secure the power to the state park hecausc the power line is also threatened.
The Cirty has aken steps (o close aad mark the trail to protect pedestriags. Duri ng vesterday’s
Storm, waves were overtoppinyg the arca, and in our opinion a large portion of the existing
parkiny lot and pedestrian areas could be impacted by debris, including logs carricd hy the
waves. Itis our understanding that the position of vour agency is to reroute the power to the
south cad of the parking arew and progressively shut down portions of the purkinyg arcas as the
shoteline recedes. Apparently you will tncreasingly rely un usc of portable ilets.

Aal Ademnivicann- Maacipal Court Pulice Deparoment Pabili: Woeks fere Deparunein
20 Iu8 Qt 31 356 163 )y JeU.In8 wiuy 360-165.0:8 vy 320 Llod 9235
602068082 [ux inU-FaI0 3G Fay IR0 1681365 Fax 160-24:8-0921 Iax
il . i
citykaltiditerh ine cnm weevt pas e et (0 ke t5Cdpe et recordsfeilglynee. com wextporthidgle2stechiaar von: whichicfeQrechilme zum

ukpmlgurtechsar am sheef (_:-l:.l,‘l.vu((,‘om civo[arimccchling oo
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Qctaber 12, 2003

RF: Westhaven State Park

The City strongly ncourages State Parks to activaly engage the Corps of Engineers, and work 10

aggressively seck a solution fo'pratect the Westhaven State Park from further damage. We have

heard comments lrom members of vour staff that indicate your agency cannot or wall not opposc
ave facilitics. Althouuh it may be accurate to describe erosion in

general us a nawiral process, that is not the current situation. The croson that is oce vering in Halr
Moon Bay is a response to the presence of man-made structures that began with the construction
ol the Sauth Jetty in the | 800°s by the Corps and continued into recent times .-

Feel free to contact my City Administrator,

I'took toeward 4 response from you in this issue,
d additional information ar have yucstions.

Randy Lewis, ur the pumber listed below if you ne

The H onof£l¢ Berkley E. Barker
Mayor
City of Westport
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a City of Westport

740 N. Montesane ¢ PO Box 505 « Westpoer, WA 98596 « CEAVER[POFLWS U

October 13, 2005

Mr. Ehiot Scull, Chainmun .
Ms. Cecilia Vogt, Vice Chairwoman
Mr. Mickey L'earn, Secretary

Mr. Clyde B. Anderson, Commissioner
Mr. Joe Taller, Commissioner

Mr. Robert C. Petersen, Commissioner
Ms. Joan K. Thumas, Commissiooer
Washington State Parks Commission
c/o Rex Derr, Director

P.O. Box 42650

Olympia, WA 9850)4.2669

RF: Westhaven State Park
Deas Mernbers of the Wishington State Parks Commission:

Thiy letter is a tollow up to the letter T faxed o your Director, Mr. Derr oa October 13, In that
letter. I requested the Parks Commission immediatcly engage the UJ. S. Armiy Corps of Engineers-
to request their immediate assistance in stabilizing the shorcline adjacent to the Westhaven Statc
Park, which is located in the City of Westport. T have attachéd a copy of that letter so that [ don't

need w repcat the information contained in it.

During phone conversations between my City Adminisirator and Mr. Bill Jolly of your saff, we
were informed that nut oaly was Sule Parks not going to engage the Corps of Engincers to
stabilize the shunveline and protect Westhaven State Park, that you arc actually planning to
remaove all of the intrastructure from the area and dismantle the park. The policy of the State
Parks Commission. as explained by Mr. Jolly is to protect public access to the buaches, and not
oppose natural processes at the coastal facilitics,

I want w clear up one misunderstanding. 1 believe it is totally misguided to call the crosion at
Westhaven Stae Purk a natural process. The park facilities are located immedi ately adjucent to
the Corps of Engineers Navigation Project, including an area of sand fill that was originally
placed in 1993 10 (il the breach thut occurred between the jetty and shoce, the hard structures of
the jetty. and a diffraction mound that was built in the winter of 2000. The current erosion being
experienced at Westhaven State Park is u result of the performance of these man-made structures.

1:1(} Hall - Ademnisaration Mupicipal Couee f'olice Depari:nem, rublic Wizrky Fue Departinen
Jon 168 01 i1 .3-')()-163-0[:55 360-.263 919/ I6N265-ORSE J60-2638.90 3%
300 6% 221 Fan sal) 268-0 6% Fux $au-2648-1367 Fax AGU-268-09) 1 Tsx
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Qctaber 13 203
RE: Westhaven Siate Park

The performance ¢ the diffraction mound was comprornised by madifications in design and
construction based upon coneerns expresscd by regulatory agencies and local special interest
groups. None ol these concems were based upon technical duts. What is bappening in [lalf
Moon Bay is a reaction to man’s intervention, ot a natural process.

The Corps ol Engineers, which has a responsibility to protect the navigation channel. has
proposed a project that will pratect the shoreline adjacent to both their structures and the fTalf
Moon Bay Shoreline of Westhaven State Park AT NQ COST to the State Parks Cummission.
The proposed project has now become bogaed down in the permitting revicw, The fack of
support from the adjacent pruperty owner, State Parks, has been noted by both the Comps of
Fngineers, and the regulatory agencics that must provide concurrence.,

Even now, when the Coeps of Engineers is trying to complete a project that would stabitize the
shurcline for a sullicient time frume to conclude and implement the results of a study on a long
term (25 vear) management plan, the State Parks Commission is spending money to dismantlc
Westhaven State Park and lose this state assct. $his is totally inconsistent with 2 mundate io
protect public access to the beaches of the State. Once the Gicilities are removed and the
shoreline is altowed to recede, all of the existing access will be lost especially for the elderly und
disabled who cin now drive, park and utilize fully accessible trails 10 view the wrea, B

With this letter. [ aen repeating my cequest for the Washington State Parks Commission to
reverse its current position and actively cngage the Corps of Lngineers to respond immediately. [
am also requesting you engage the Washington Department of Ecology and any rederal ageacies
that must pravide concurrence for the proposed project to go forward immediately.

: —

Tf the Statc Parks Commission retuses to take the above action, then [ am requeslting the State
Parks Commission immediately transter all of the property of Westhaven State Park, and any
funds designarted for removal of the facilities 10 the City of Westport, who will assumne the role of
steward of this public property and mainrain public access to the area. o

Because ot the emergency nature of the current situation, an immediate response w0 my requests
15 necessary. This response nceds to be in wriling, and contain the basis for the decision that is
made. Feel free to contact my City Aduministrator, Rundy Lewis, at the number listed below if

you need additional information or have questioas.

The Honorable Berklev E. Burker

Mayaor
City of Westpaort

BSP 00699
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STATE OF WASHINGTON

WASHINGTON STATE PARKS AND RECREATION COMMISSION
7150 Cleanwalter Lane « P.O. Box 42650 * Olympia, Washington 98504-2650 * (360) 902-8500
Internet Address: http://www.parks. wa.gov
TDD (Telecommunications Device for the Deaf): (360, 664-3133

October 16, 2003

The Honorable Berkley E. Barker, Mayor
City of Westport

740 North Montesano Street

Westport, Washington 98595

Subject: Westhaven State Park - Half Moon Bay

Dear Mayor B_arker:

Thank you for your communications of October 13 and October 15, 2003 regarding
erosion along the shoreline of Half Moon Bay. | am sensitive to your situation and do not
want to be an obstacle 0 any permittable solution you are able to achieve. Please know
that we support any appropriate measures to assure the protection of the public's beaches

and their safe access to them. :

I do want to make it clear that Westhaven State Park is an important public asset that
provides access to a number of ocean beach related experiences and recreational
activities. The park has become very popular for surfers in particular. Annual visitation
to Westhaven State Park for all uses is approximately 30,000 visitors per year. The
Washington Coast is unique to our nation, a treasure for our state and a real economic
and quality-of-life asset to your community. [ am happy to attest to the significant value
of Westhaven State Park as a state recreational resource and as an economic asset to the

City of Westport.

- We are prepared to remove the restroom structure at Westhaven State Park should that
become necessary. It is my hope that this action won't be required however, the building
was designed to be removable in case it was threatened by loss to coastal erosion. We are
also prepared to remove roadway asphalt to keep it from falling into and contaminating

marine waters.

V/

BSP 00701
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) The Honorable Berkley E. Barker, Mayor
Page 2

October 16, 2003

Washington State Parks is not a regulatory agency, nor are we'in a position to make
decisions about the causes of coastal erosion. We have neither the funding nor the
expertise to comment on what constitutes an appropriate response to the coastal erosion
now taking place in Half Moon Bay. For these reasons we will not take the lead in

engaging others in support of any proposed project.

cc: Washington State Parks Commissioners
Senator Mark Doumit
Representative Brian Blake
Representative Brian Hatfield -
Representative Lynn Kessler
Ron Shultz, Executive Policy Advisor
Hiram Arden, USACE
Sue Patnude, Regional Director, Region 6 - WDFW
Beryl Fernandes, Regional Director, SW Region - DOE
Frank Boteler, Deputy Director
Larry Fairleigh, Assistant Director, Resources Development Division
Fred Romero, Administrator, Poﬁcy Planning and Legislation
Virginia Painter, Public Affairs Administrator
J. Paul Malmberg, Southwest Region Manager
Ed Girard, Twin Harbors State Park Manager
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State considers removing Westhaven restrooms

City of Westport
declares emergency
and dumps sand to
slow erosion.

BY LEVI PULKKINEN
DAILY WORLD WRITER

WESTPORT — While the
state Parks & Recreation Com-
mission prepares to remove or
relocate Key structures at West-
haven State Park, the City of
Westport has declared an emer-

gency and placed sand in a
growing gap under the new
trail ringing Half Moon Bay.

The city, which supports a
US. Army Corps of Engineers
plan to place 40,000 tons of rock
on the shore, has long been at
odds with Parks and other state
agencies concerning erosion
on the bay.

While the agencies discuss
possible actions with local gov-
ernments and environmental
organizations, the City of West-

port filled the hole under the

loop trail Thursday as a inter-

WESTHAVEN

FROM PAGE 1

~olution” on the bay, including

e IMoSst recent incarnation of
the gravel-cobble plan.

“There comes a time when
vou have to stand up and be
counted.”” Barker said. “It was
time to quit playing games. ... If
we waited for (the Corps) to
make FOGH happy, we would-
n't have a Westport left.”

In late July, the Corps
released a draft version of a
project that would have had
40,000 tons of 3 1o 12-inch diam-
eter rock dumped on the shores
of Half’ Moon Bay, extending
from the bay’s center to a dif-
fraction mound on its western
edge. Finished in 2000, the
mound. which was designed to
bend waves, was supposed to be
larger the amount of cobble
much greater.

The project was scheduled to
go forward in September of
this year. but was delayed
because of environmental con-

VTS,

FOGH member Linda Orgel
said she believes the project
would have destroyed vital
habitat — at taxpayer expense.
The Corps has already spent
millions of federal dollars pro-
tecting the beach and the South
Jetty, a Corps spokeswoman
said.

“There were a lot of people
who objected to that plan,
because that's very prime
habitat,” Orgel said, adding
that cobble placed on the
beach since 2000 has failed to
stop erosion there, and that
much of it has washed out to
sea.

Barker said that, had the dif-

-fraction mound been built and

the cobble placed as originally
proposed, the bay would have
been protected. He said that
changes insisted upon by envi-
ronmental organizations ham-
strung the project, causing it to
fail.

“The ‘environmentalist

im solution, Mayor Berkley
Barker told The Daily World
today.

“We are going to protect our
infrastructure; we're going to
protect a vital part of our local
economy,” Barker said.

Spokeswomen from both the
state Department of Ecology
and the US. Army Corps of
Engineers said the city’s
actions, as described to them,
either do not require permit-
ting or could qualify for a per-
mit to be issued later.

“The Department of Ecology

lobby and FOGH intervened
on that design and a different
mound was built, one that was
smaller and not as effective,”
the mayor said. “FOGH is
aware of that, the environ-
mentalists are aware of that,
but they continue to impede
the Corps.”

Calling Half Moon Bay “a
very high priority” for Seattle
District Commander Colonel
Debra M. Lewis, Spokeswoman
Patricia Graesser said the
Corps is currently working

with state agencies to deter-

mine what type of project will
be permissible to them.

“Once concerns can be
addressed, a contractor could
mobilize  fairly  quickly”
Graesser said.

Bill Jolly, environmental pro-
grams coordinator for Parks,
said his agency is drawing up
plans to pull back the
restrooms and other infra-
structure at Westhaven but has
not, to his knowledge, commit-
ted to a course of action. He
said the agency is doingsoas a
“prudent matter” to protect it’s

supports using sand as a short-
term fix here until a longer-
term plan can be developed,”
Ecology spokeswoman Sandy
Howard said.

While Barker said he
believes the erosion at Half
Moon Bay is caused by the
Corps work protecting the
Grays Harbor navigation chan-
nel, he blamed its inaction on
the environmental organizu-
tion, Friends of Grays Harbor:
FOGH has opposed any “hard

See WESTHAVEN, Page AS

capital investment in the part
and to prevent potential pollu-
tion.

“What we're tryving to do is
be responsible about those
facilities,” Jolly said.

City planner Ryan Andrews
said Parks has asked him to
draw up a list of permits neces-
sary to remove the suuctures
and the drive into the park. He
also said it would be a surprise
to him if Parks abanduned cne
of its most popular parks in thie
state.

“It's an interesting position
to take on the state pask. since
it is one of their most popular
day use parks,” he saiq.
“They're essentially giving
that up.”

Jolly said Parks may relocate
the facilities further from the
dynamic swrf zone t0 protect
them, but that it woudd not sitp-
port armoring the shore as a
solution. He said doing so
would be inconsistent with the
agency’s mandate to provide
the public with uceess ¢ U
state's natural plices while pro-
tecting their charucier

BSP 00730
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. DAILY WOELT  ritiny ¥
A crewe works in a driving rain this morning to install walls of sand and stone blocks at Half Moon Bay. adjacent to Westhaven State Ferk

Part of Westhaven State Park's

crew works to buiid a wall to hinder erosion. Access to the sidewalk
was closed due to erosion caused by last Sunday's storm.

concrete sidewalk is biocked as a
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Councilman
says mayor
overstepped
authority

By Barh Aue

In a special meeting of the
Westport City Council on
Friday afternoon, October
17th, City Councilman Gene
Hall expressed strong opposi-
tion to actions taken hy Mayor
Berkley Barker in handling
recent erosion at Half Moon
Bay At the previous
Tuesday's council meeting,
the City Council unanimously
passed a Proclamation of
Emergency due to crosion
caused on the southern edge
of Half Moon Bay. High winds
and major storm activity over
several ddys éroded more
than ten feet of shoreline in a
four hour period. As a result,
an approximate 70" section of
the Lighthouse Dune Trail
extension that the city con-
~structed last summer was
undermined by about a foot.

With no help coming from
the US. Army Corps of
Engineers or the Washington
State Parks Departiment, city
officials decided it was timme 1o
take matters into their own
hands in an attempt to protect
the city’s investment and a
potential threat to city infra-
structure. With the
Proclamation of Emergency
in hand. Mayor Barker
ordered city staff to come up
with a plan to plug the cut in
the bank in hopes of prevent-
ing further damage through
the continuing storm series.

At guestion, according to
Hall, is whether or not the
Mayor has the power to
expend city funds without a
majority approval vote of the
Citv Council. The proclama-
tion itself states, "That the
Council supports the Mayui-'s
authority to direct stall to
take necessary steps to pru
tect public safety and safc
guard public property..." but
does not specifically refer to
the expenditure of city fund-

to do so. According tu
Westport City Clerk
Treasurer Margo Tackett,

council members were con-
tacted by telephone twice on
Thursday, October 16th. The
first call at mid-morning
informed council members
that Brumfield Construction
had  been contacted and
agreed to place sand. ecology
blocks. and heavy-duty filter

fabric along the outer edge of

the dune trail where erosion
had undermined it, as well as
S0 feet in either direction. Al
Council members, with the
exception of Sonny Johnson,
who was unavailable, were
told at that time that the cost
estimate for the project would
be somewhere between
$10,000 and $20.000.

Later that same afternoon,
Tackett says she again con-
tacted council members by
telephone, this time reaching
them - all. "There were thrce
items discussed in that cull.
They included notification of
a special council meeting the
following day; what euach
council member’s interpreta-
tion of the mayor’s powers
were in regards to expending
city funds under the
Emergency  Proclamation;
and each member was polled
as tc whether or not they
would support an expenditure
of between $50,000 and $60,000
of City funds to be borrowed
from the Water Reserve Fund,
should it become necessary.”
said Tackett. According to the
clerk-treasurer, all council
members with the exception
of Mr. Hall replied in the affir-
mative to the mayor taking
whatever steps were neces-
sary including expenditure of
funds up to $60,000 to protect
the trail from further under-
mining and protect public
safety.

At the special council meet-
ing Friday afternoonat 4 p.m..
Mr. Hall stated that he was
under the impression that
both phone calls were f{or
information purposes only
and that he wasn't being
polled about anything. In a4
heated exchange with Barker
Hall said, "You cannot spend
city funds without the specific
authorization of the majority
of the council. It's the law. 1
don’t care what you say other-
wise. Ask your own attorney!"
Barker begged to differ.

When asked for a legal opin-
ion, City Attorney Wayne
Hagen stated that since the
proclamation passed on Tues-

Continued on Page 4

d;y’s meeting'gives the m;wor
the power to . to take neces-
Sary steps to protect public
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safety and safeguard public
property..." financial expen-
~ditures would logically :-be
included, even though they

are not specifically referred to.

in the document. ,
Hall also questioned the
fact that work on the emer-
gency project began before
required permitting was offi-
cially in place. Barker justi-
fied the work‘start on the
basis that an approximate
four-hour window between
tides existed on Thursday
during which work could be
done. GCity Administrator
Randy Lewis added that,
"Although the Port of Grays
Harbor deeded the land to the
state parks, it retained
authority. I spoke with Port
-officials on the phone and as
property owner, the Port gave

us authority for the tempo-.

rary fix.

"South Beach State Parks
Supervisor Ed Girard made it
very clear that while State
Parks was not opposed to our
decision, that the City was
responsible for obtaining any
necessary permits. During
the course of the day yester-
day, we consulted not only
with the Port but Grays

Harbor County, the .

Department of Ecology,
WDF&W, and the Corps of
Engineers. The Corps deter-
mined that since we weren’t
intending to do any work
beyond the mean low water
mark, no permit was neces-
sary.’ . ’

“We received a Hydraulic
Project Approval from Fish
and Wildlife shortly after. the

.actual work began. Given all

that contact information, we
felt very safe in taking that
low tide window to go ahead
and start the work. Obviously
there are some directions
we've taken that some, or at
least one of you, is not com-
fortable with but no one was
trying to'go crazy on staff. We

felt we were doing it in the

best interests of the city"
Lewis said. :

Hall was still not satisfied.
"When I found out that we
started the physical work
without permits I got really
upset. We just opened the door
and stepped our foot into
more potential litigation and
this has to stop. And I figure
it’s going to stop in, about
another two weeks," he'added,

referring to the hotly contest-

ed mayoral election race that
will be decided November 4th.
- Still unconvinced of
whether or not the situation
warranted the . fill "action
before permits were officially

‘in place, he maintained that,

"We still should have had an
engineer to tell us there was

imminent danger."
At the end of Friday’s spe-
cial meeting, which

Councilman Sonny Johnson

did not attend, council mem-

bers voted 3 to 1 to confirm
authorization for the estimat-
ed $24,000 already spent on
the temporary erosion fix at
Half -Moon Bay, as well as up
to an additional $29,000 for
work done on Friday and
potentially on . Saturday
Councilman Hall cast the lone
NO vote. : L

@
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17.32.010

Chapter 17.32

SHORELINE MANAGEMENT OVERLAY

Sections:

17.32.010 Purpose.

17.32.015 Administration.

17.32.020 Definitions.

17.32.030 Application of regulations.

17.32.040 Shoreline environments.

17.32.050 Shoreline environment guidelines.

17.32.055 Shoreline use activities.

17.32.060 Shoreline development guidelines.

17.32.065 Wetlands and critical areas.

17.32.070 Nonconformities.

17.32.080 Shoreline permits.

17.32.090 Appeal.

17.32.100 Amendments and boundary changes.

17.32.110 Permit wviolations. _

17.32.120 Notes on the Westport comprehensive land
use shoreline and zoning map.

17.32.010 Purpose. This chapter is intended to
carry out one of the responsibilities imposed on the city
by the Shoreline Management Act of 1971 through an overlay
shoreline regulation incorporated in the city’s zoning
code. (Ord. 1146 §2(part), 1998).

92-41k (Westport Supp. #3, 12/03)



17.32.015--17.32.020

17.32.015 Administration. (a) Administrator. The
city public works director or in the public works
director’s absence, the city administrator, shall be the
administrator of this chapter, and shall perform all the
duties ascribed to the administrator in this chapter, and
shall administer the permit and notification systems.

(b) Interpretation. The terms of this regulation
shall be interpreted to be consistent with the State Shore-
line Management Act, Chapter 90.58 RCW and the implementing
regulations of chapters 173-16, 173-22, 173-26, and 173-27
WAC. (Ord. 1146 §2 (part), 1998).

17.32.020 Definitions. As used in this chapter, un-
less context requires otherwise, the following definitions
will apply for purposes of this chapter:

"Adoption by rule" means an official action by the
department to make a local government shoreline master
program effective through rule consistent with the require-
ments of the Administrative Procedure Act, Chapter 34.05
RCW, thereby incorporating the adopted shoreline master
program or amendment into the State Master Program.

"Act" means Chapter 90.58 RCW the Shoreline Management
Act of 1971, as amended.

"Average grade level" means the average of the natural
or existing topography of the portion of the lot, parcel,
or tract of real property which will be directly under the
proposed building or structure. Calculation of the average
grade level shall be made by averaging the ground eleva-
tions at the midpoint of all exterior walls of the proposed
structure. )

"Boathouse" means a structure designed for storage of
vessels located over water or in upland areas.

"Development" means a use consisting of the construc-
tion or exterior alteration of structures; dredging; drill-
ing; dumping; filling; removal of any sand, gravel, or
minerals; bulkheading; driving of piling; placing of ob-
structions; or any project of a permanent or temporary
nature which interferes with the normal public use of the
surface of the waters overlying lands subject to the Act at
any state of water level.

"Development regulations" means the controls placed on
development or land use activities by a county or city,
such as zoning ordinances, critical areas ordinances, all
portions of a Shoreline Master Program other than goals and
policies approved or adopted under Chapter 90.58 RCW, offi-
cial controls, planned unit development ordinances, subdi-
vision ordinances, and binding site plan ordinances, to-
gether with any amendments thereto.

"Exempt" developments are those set forth in WAC 173-
27-070 and RCW 90.58.030(3) (e), 90.58.140(9), 90.58.147,
90.58.355 and 90.58.515 which are not required to obtain a
substantial development permit but which must otherwise

92-42 (Westport 12/98)




17.32.020

comply with applicable provisions of the Shoreline manage-
ment Act and the Westport shoreline master program.

"Extreme low tide" means the lowest line on the land
reached by a receding tide.

"Fair market value" of a development means the open
market bid price for conducting the work, using the equip-
ment and facilities, and purchase of the goods, services
and materials necessary to accomplish the development.

"Floating home" is a structure designed and operated
substantially as a permanently based over-water residence.
Floating homes are not vessels and lack adequate self-pro-
pulsion and steering equipment to operate as a vessel.
They are typically served by permanent utilities and semi-
permanent anchorage/moorage facilities.

"Floodplain" is synonymous with 100-year floodplain
and means that land area susceptible to being inundated by
stream derived water with a one percent chance of being
equaled or exceeded in any given year. The limit of this
area shall be based upon flood ordinance regulation maps or
a reasonable method which meets the objectives of the
Shoreline Management Act.

"Floodway" means those portions of a river valley
lying streamward from the outer limits of a watercourse
upon which flood waters are carried during periods of
flooding that occur with reasonable regularity, although
not necessarily annually, said floodway being identified,
under normal condition, by changes in surface soil condi-
tions or changes in types or quality of vegetative ground
cover condition. The floodway shall not include those
lands that can reasonably be expected to be protected from
flood waters by flood control devices maintained by or
maintained under license from the federal government, the
state, or a political subdivision of the state.

"Guidelines" means those standards adopted by the
department to implement the policy of the Shorelines Man-
agement Act.

"Height" is measured from average grade level to the
highest point of a structure, excluding antennas, chimneys
and similar appurtenances.

"Houseboat" is a vessel, principally used as an over-
water residence. Houseboats are licensed and designed for
use as a mobile structure with detachable utilities or
facilities, anchoring and the presence of adequate self-
propulsion and steering equipment to operate as a vessel.
Principal use as an over-water residence means occupancy in
a single location, for a period exceeding two months in any
one calendar year. This definition includes liveaboard
vessels.

"Local government" means city of Westport.

"Ordinary high water mark" is a mark that will be
found by examining the bend and banks and ascertaining
whether the presence and action of waters are so common and

92-43 (Westport 12/98)
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usual, and so long continued in all ordinary years, as to
mark upon the soil a character distinct from that of the
abutting upland.

(A) In high-energy tidal water environments where the
action of the waves or currents is sufficient to prevent
vegetation establishment below mean higher high tide, the
ordinary high water mark is coincident with the line of
vegetation. Where there is no vegetative cover for less
than one hundred feet parallel to the shoreline, the
ordinary high water mark is the average tidal elevation of
the adjacent lines of vegetation. Where the ordinary high
water mark cannot be found, it is the elevation of mean
higher high tide.

(B) In low-energy tidal water environments where the
actiocn of waves and currents is not sufficient to prevent
vegetation establishment below mean higher high tide, the
ordinary high water mark is coincident with the landward
limit of salt tolerant wvegetation, which means the vegeta-
tion is tolerant of interstitial soil salinites greater
than or equal to 0.5 parts per thousand.

"Permit" means any substantial development, variance,
conditional use permit or revision authorized under Chapter
90.58 RCW. '

"Person" means an individual, partnership, corpora-
tion, association, organization, cooperative, public or
municipal corporation or agency of the state or local gov-
ernmental unit however designated.

"Primary dune" means the first system of dunes
shoreward of the water, having little or no wvegetation,
which are intolerant of unnatural disturbances. The prima-
ry dune is the eguivalent of the foreshore dune as identi-
fied by the Soil Conservation Service? and in Westport is
covered by the dune protection zone which extends up to one
hundred feet shoreward of the primary or foreshore dune.

"Priority"® for shoreland developments where autho-
rized, is defined at RCW 90.58.020 and shall include uses
which permit a significant number of people to use or enjoy
the city’s shorelines, including water dependent uses,
public use and access, and residential uses consistent with
environmental protection.

"Shorelands" or "Shoreland areas" means those lands.
extending landward for two hundred feet in all directions
as measured on a horizontal plane from the ordinary high
water mark; floodways and contiguous floodplain areas land-
ward two hundred feet from such floodways; and all wetlands
and river deltas associated with the streams, lakes, and
tidal waters which are subject to the provisions of the
SMA.

The following shall be interpreted as the upland ex-
tent of shoreline jurisdiction within the city:

(A) The Westhaven Area. The upland extent of
shoreline jurisdiction shall be the ordinary high water

92-44 (Westport 1/00)



17.32.020

mark plus two hundred feet and associated wetlands line of
ordinary high water plus two hundred feet for the city
core, Westhaven area (see areas "A" to "A" as identified on
the Westport comprehensive land use, shoreline and zoning
map) ;

‘ (B) The ocean beach area bounded on the north by
Ocean Avenue extended and on the south by the city limits.
The upland extent of shoreline jurisdiction shall be a line
drawn at the upland toe of the primary dune together with
associated interdunal wetlands, easterly edge of the beach
deflation plain to the OBR I area (see areas "B" to "B" as
identified on the Westport comprehensive land use, shore-
line and zoning map) ;

(C) The ocean beach area bounded on the north by the
south boundary of Westhaven State Park and on the south by
Ocean Avenue extended. The upland extent of shoreline ju-
risdiction shall be the 100-year floodplain or a line drawn
at the upland toe of the primary dune together with associ-
ated interdunal wetlands, whichever location that is fur-
ther upland, for the property designated TC (see areas “C*
to "C" as identified on the Westport comprehensive land
use, shoreline, and zoning map);

(d) The East Shore of Westport. The upland extent of
shoreline jurisdiction shall be the ordinary high water
mark plus two hundred feet and associated wetlands. TUSCOE
designated wetland edge from Firecracker Point east and
south to the city limits (see areas "D" to "D" as identi-
fied on the Westport comprehensive land use, shoreline and
zoning map) .

The shoreland boundary has been mapped by the city and
the map shall be the primary guide for purposes of this
chapter. The map may be amended by request from an owner,
with a field delineation more accurately locating the iden-
tified boundary.

"Shoreline master program" for the city means the
comprehensive plan Chapter 9 together with maps, diagrams,
charts, or other descriptive material and text, a statement
of desired goals, and development standards identified in
Title 17 of the Westport Municipal Code, particularly,
Chapter 17.32 herein.

"Shorelines" means all the water areas of the state,
including reservoirs, and their associated shorelands,
together with the lands underlying them, except (i) shore-
lines of state-wide significance, (ii) shorelines on
streams where the mean annual flow is twenty cubic feet per
second or less, and (iii) shorelines on lakes less than
twenty acres in size.

"Shorelines of the state" are the total of all "shore-
lines" and “"shorelines of state-wide significance within
the state.

"Shorelines of state-wide significance" relevant to
the Westport area include the area between the ordinary
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17.32.020

high water mark and the western boundary of the state from
Cape Disappointment on the south to Cape Flattery on the
north, including harbors, bays, estuaries and inlets and
the shorelands associated therewith.

"Structure" means a permanent or temporary edifice or
building, or any piece of work artificially built or com-
posed of parts joined together in some definite manner,
whether installed on, above or below the surface of the
ground or water, except for vessels.

"Substantial development" shall mean any development
of which the total cost or fair market value exceeds two
thousand five hundred dollars, or any development which
materially interferes with the normal public use of the
water or shorelines of the state; except that the following
shall not be considered substantial developments for the
purpose of this chapter (as further explained under WAC
173-27-040) :

' (A) Normal maintenance or repair of existing struc-
tures or developments, including damage by accident, fire
or elements; ‘

(B) Construction of the normal protective bulkhead
common to single-family residences;

(C) -Emergency construction necessary to protect prop-
erty from damage by the elements;

(D) Construction of a barn or similar agricultural
structure and practices normal or necessary for farming on
shorelands; )

(E) Construction or modification of navigational aids
such as channel markers and anchor buoys;

(F) Comnstruction on shorelands by an owner, lessee,
or contract purchaser of a single-family residence and
appurtenance for his own use or for the use of his family,
which residence does not exceed a height permitted in the
underlying zone and which meets all requirements of the
state agency or local government having jurisdiction
thereof, other than requirements imposed pursuant to this
chapter;

(G) Construction of a dock, including a community
dock, designed for pleasure craft only, for the private
noncommercial use of the owner, lessee, or contract pur-
chaser of a single-family residence, the cost of which does
not exceed two thousand five hundred dollars, if in salt
water, or not to exceed ten thousand dollars if in fresh
water. A dock is a landing an moorage facility for water-
craft and does not include storage facilities, decks, or
other appurtenances. Any subsequent construction exceeding
two thousand five hundred dollars and occurring within five
vears of completion of the prior comnstruction shall be
considered a substantial development;

(H) Operation, maintenance, or construction of ca-
nals, waterways, drains, reservoirs developed as part of an
irrigation system for the primary purpose of using system
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waters, including the return flow and artificially stored
ground water from the irrigation of lands;

(I) The marking of property lines or corners on
state-owned lands, when such marking does not significantly
interfere with normal public use of the surface of the
water;

(J) Operation and maintenance of dikes, ditches,
drains, or other facilities existing on June 4, 1975 which
are part of an agricultural drainage or diking system;

(K) Any project with a certification from the Gover-
nor pursuant to Chapter 80.50 RCW;

(L) Site exploration activities, as defined in RCW
90.58.030(3) (e) (xi), needed to prepare for a development
application as long as said exploration activities do not
interfere with normal public use of surface waters of the
state, have no significant adverse impacts to the environ-
ment, the site is restored to pre-existing conditions,
private entities post a performance bond, and the explora-
tion activity is not subject to the permit requirements of
RCW 90.58.550;

(M) Removing or controlling aquatic noxious weeds, as
defined in RCW 17.26.020, through the use of an herbicide
or other treatment method, as recommended by Department of
Agriculture or Department of Ecology, per Chapter 43.21C
RCW.

(N) Watershed restoration projects as reviewed and
approved by the administrator; and

(O) Any other exemption as described or further ex-
plained in WAC 173-27-040.

Use, Conditional. "Conditional use" means a use,
development, or substantial development which is classi-
fied as a conditional use or is not classified within the
applicable master program. Conditional uses generally
conform to the policies and management objectives of an
environment, but because of potential problems inherent
with the specific use or activity, may not be appropriate
in every situation. Conditional uses are allowable only if
sufficient care is taken to avoid predictable negative
impacts through the application of project/site specific
conditions. These conditions may include limitations on
the scope and scale of the proposed use. A conditional use
may be found to be not permissible after a specific case
review.

Use, Permitted. "Permitted use" means a use that
conforms to the Westport shoreline management program, and
may be undertaken subject to the policies and regquirements
of this chapter and applicable permits.

"Variance" means a means to grant relief from the
specific bulk, dimensional or performance standards set
forth in Westport’s shoreline management program.

"Water-dependent use" means a use or portion of a use
which cannot exist in any other location and is dependent
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on the water by reason of the intrinsic nature of its oper-
ations. Examples of water-dependent uses may include ship
cargo terminal loading areas, ferry and passenger termi-
nals, barge loading facilities, ship building and dry dock-
ing, marinas, aquaculture, float plane facilities and sewer
outfalls.

"Water-enjoyment use" is a recreational use, or other
use facilitating public access to the shoreline as a prima-
ry characteristic of the use; or a use that provides for
recreational use or aesthetic enjoyment of the shoreline
for a substantial number of people as a general character-
istic of the use and which through the location, design,
and operation assures the public’s ability to enjoy the
physical and aesthetic qualities of the shoreline. In
order to qualify as a water-enjoyment use, the use must be
open to the general public and the shoreline-oriented space
within the project must be devoted to the specific aspects
of the use that fosters shoreline enjoyment. Primary wa-
ter-enjoyment uses may include parks, piers and other im-
provements facilitating public access to shorelines of the
state; and general water-enjoyment uses may include single-
family residential, restaurants, museums, aquariums, scien-
tific/ecological reserves, resorts, and mixed-use commer-
cial; provided that such uses conform to the above water-
enjoyment specifications and the provisions of the Shore-
line master program.

"Water-oriented use" is any combination of water-de-
pendent, water-related, and/or water-enjoyment uses. Wa-
ter-oriented uses, together with single-family residential
uses, and serves as an all-encompassing definition for
priority uses under the Shoreline Management Act. Residen-
tial uses and particularly single-family residential uses
are priority uses under the Shoreline Management Act and
are considered water-oriented uses in the city. Nonwater-
oriented, except single-family residential uses, serves to
describe those uses which have little or no relationship to
the shoreline and are not considered priority uses under
the Act. Examples include professional offices, automobile
sales or repair shops, mini-storage facilities, multifamily
residential development, department stores, and gas sta-
tions. _
"Water-related use" is a use or portion of a use which
is not intrinsically dependent on a waterfront location but
whose economic viability is dependent upon a waterfront
location because: (A) of a functional regquirement for a
waterfront location such as the arrival or shipment of
materials by water, or the need for large quantities of
water; or (B) the use provides a necessary service support-
ive of the water-dependent commercial activities and the
proximity of the use to its customers makes its services
less expensive and/or more convenient. Examples include
manufacturers of ship parts large enough that transporta-
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tion becomes a significant factor in the product’s cost,
water-transported foods. Examples of water-related uses
may include warehousing of goods transported by water,
seafood processing plants, hydroelectric generating plants,
gravel storage when transported by barge, oil refineries
where transport is by tanker, and log storage. Westport
considers multifamily and mixed use residential develop-
ments to be water-related in that much of Westport’s at-
traction is as a seashore and water sports-oriented desti-
nation resort community. As such, residential structures
for sale, long-term lease, and other term occupancy all
facilitate the water-related nature of the Westport econo-

“Wetlands" means areas that are inundated or saturated
by surface water or ground water at a frequency and dura-
tion sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typi-
cally adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and simi-
lar areas. Wetlands do not include those artificial
wetlands intentionally created from nonwetland sites, in-
cluding irrigation and drainage ditches, grass-lined
swales, canals, detention facilities, wastewater treatment
facilities, farm ponds, and landscape amenities, or those
wetlands created after July 1, 1990, that were unintention-
ally created as a result of the construction of road,
street, or highway. Wetlands may include those artificial
wetlands intentionally created from nonwetland areas to
mitigate the conversion of wetlands.

Wetlands are further explained in the "Washington
State Wetlands Identification and Delineation Manual® as
prepared by the Department of Ecology, Publication No. 96-
94 date March 1997. _

Wetlands, Associated. *Associated wetlands® means
those wetlands which are in proximity to and either influ-
ence or are influenced by tidal waters or a lake or stream
subject to the Shoreline Management Act. (Ord. 1189 Attch.
A §2, 1999; Ord. 1146 §2(part), 1998).

17.32.030 Application of regulations. These regula-
tions shall apply to all the lands in the city identified
as shorelines, and shall apply to every person, firm, cor-
poration, local and state governmental agency, and other
entities which would develop, use, and/or own lands,
shorelands, or waters under the control of these regula-
tions. Further, these regulations apply to all existing
and future conditions within the area of jurisdiction ex-
cept as provided in Section 17.32.070.

(1) All structures or other development within the
shorelines of Westport are required to comply with Chapter
17.32 WMC herein, whether or not the development is "sub-
stantial" or "exempt" as defined in Section 17.32.020.
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barge berthing; ship berthing; port terminal facilities;
nonappurtenant signs; agricultural uses and structures;
outfall; diking; bank line erosion control; new shoreline
works and structures; causeways; and landfills consistent
with the other reguirements of this chapter.

(7) Standards.

(A) All structural developments intended for
human occupancy in the urban shoreline shall be located in
areas of the shoreline outside of the high energy zones
(also known as high velocity or "V" zones) which are sub-
ject to potentially dangerous flooding or erosion, as iden-
tified on the FEMA map for the city dated May 5, 1981,
Panel No. 530067 0005 C.

(B) Roads, utilities, and other infrastructure
intended for dedication to the public shall be located
outside of the high energy zones identified on the map
which are subject to potentially dangerous flooding or
erosion or flooding to the extent possible. Where a high
energy area must be crossed, construction must be done
consistent with the nature of the hazards likely to be
encountered, and in a manner which does not increase or
change the likely area of disturbance.

, (C) Grading and filling operations consistent
with the permitted uses shall be permitted shoreward of the
primary dune, where such dune is ascertainable. Modifica-
tions in the primary dune are permitted only where other
alternatives are not available and then only when necessary
to serve a public purpose (e.g., road, public access, util-
ity, or safety measure) and not merely private or recre-
ational purposes. Grading and £illing will not be permit-
ted for the purpose of creating new land out of the waters
of the state.

(D) Shoreline protective structures, docks, and
piers. Shoreline protective structures, docks, and piers
are permitted within the harbor area (any urban shoreline
lying easterly of the main jetty) and any extension of the
main jetty necessary to protect the main jetty or improve
its functioning. The normal maintenance and repair of ex-
isting shoreline works and structures shall be exempt from
the requirement to obtain a shoreline substantial develop-
ment or conditional use permit pursuant to RCW 50.58.030
(3) (e) (1) .

(E) All projects within the MUTC and the tour-
ist commercial zones abutting the shoreline shall make
provision for access or use of the shoreline area for the
enjoyment of the owners, tenants, and guests of the pro-
ject, or where appropriate, the public as a whole.

(8) Setbacks. In OBR and TC zones the building
setback shall be two hundred feet from the edge of the
marram grass line. The line shall be determined as the
average of the marram grass line measured two hundred feet
on either side of the structure to be constructed. In all
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other zones, the setback shall be shoreward of the line of
ordinary high water except for those uses approved for over
water ~- marinas, ferry terminals, water-dependent indus-
try. :

(b) Conservancy Shoreline Environment.

(1) Purpose and Intent. The conservancy environ-
ment is intended to protect areas for purposes that direct-
ly use or depend on natural systems. While it is not in-
tended that such areas will be preserved in their natural
state, the activities which occur in these areas shall be
compatible the natural systems. It is the intent of this
classification to allow uses which depend on the natural
ecological system for production of food for recreation,
for recognized scientific research, or for public access
for recreational uses. Recreation uses will be water de-
pendent and designed to maintain the quality of the natural
elements of the areas.

(2) Designation. The shorelines described at
17.32.120 and identified on the map described below shall
be designated "conservancy."

(3) Map. The shoreline boundary is identified on
the map entitled "City of Westport Comprehensive Land Use,
Shoreline and Zoning Map" dated October, 1997 is adopted as
the official zoning map for the city and is part of the
city zoning code and development regulations.

(4) Management Objectives. The conservancy envi-
ronment is intended to establish an eastern line of limita-
tion for the expanding urban areas of Westport and to pro-
tect the salt marsh in the eastern portion of the city.

(5) Permitted Uses. The permitted uses in the
conservancy environment are those fostered by the lands,
wetlands, shorelands, and water of that environment. The
following uses are permitted subject to compliance with the
city of Westport shoreline master program policies and
regulations: Oyster culture; aguaculture; commercial fish-
ing and shellfish harvesting; navigational aids; public
boat ramps; boating; public fishing areas; passive and
subsistence agriculture; local market farming: tree farms:
wildlife refuges; living resource production and habitat.

(6) Conditional Uses. Except on the Pacific Ocean
Beach, the following uses may be permitted when they comply
with the Master Program Policies and Regulations and the
criteria for conditional uses in the City of Westport
Shoreline Master Program: Single-family dwelling; parks,
pathways, and other public accesses; piling and mooring
dolphins; outfalls, bankline erosion control; shoreline
protective structures: new shoreline works and structures;
landfills associated with approved shoreline permits and
consistent with the other regulations of this master pro-
gram.
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that will obstruct the view of a substantial number of
residences on areas adjoining such shorelines except where
this master program does not prohibit the same and then
only when overriding considerations of the public interest
will be served.

(B) Shoreline uses and activities shall be de-
signed and operated to avoid blocking, reducing, or ad-
versely interfering with the public’s wvisual access to the
water and shorelines.

(C) Public lands such as street ends, rights-
of-way and utilities shall provide visual access to the
water and shoreline in accordance with RCW 35.79.035 and
RCW 36.87.130.

(h) Signage.

(1) In all environments public safety signs and
signs not exceeding two sguare feet posted to warn against
hunting, fishing, trespassing, and hazards are permitted.
Signs erected by a public agency to warn of hazards; traf-
fic requirements; or to notify the public of fish, shell-
fish and game regulations; or interpretive and educational
signs are permitted within all environments.

(2) All signs shall be located and designed to
minimize interference with vistas, viewpoints and wvisual
access to the shoreline. No sign shall be placed in a re-
quired view corridor. No sign shall be placed on trees or
other natural features.

(3) Signs related to specific on-site uses or
activities shall not exceed thirty-two sguare feet in
surface area. On-site freestanding signs shall not exceed
six feet in height. When feasible, signs shall be flush-
mounted against existing buildings.

(4) Sign plans and designs shall be submitted for
review and approval at the time of shoreline permit approv-
al. .
(i) Stormwater Management. .

(1) All shoreline development, both during and
after construction, shall minimize any increase in surface
runoff through control, treatment and release of surface
water runoff so that the receiving water quality and shore
properties and features are not adversely effected. Con-
trol measures include but are not limited to dikes, catch
basins or settling ponds, oil interceptor drains, grassy
swales, planted buffers and fugitive dust controls. (Ord.
1189 Attch. A §4, 1999; Ord. 1146 §2(part), 1998).

17.32.065 Wetlands and critical areas. (a) Adoption
of Documents.

(1) State. For purposes of the shoreline master
program, the city adopts the Washington State Manual, as
prepared by the Department of Ecology, Publication No. 96-
94, dated March, 1997.

92-72b (Westport 1/00)




17.32.080

beyond the confines of the vicinity map, provide another
vicinity map showing the precise location of the disposal
site and its distance to the nearest city or town;

(C) Give a brief narrative description of the
general nature of the improvements and land use within one
thousand feet in all directions from development site
(i.e., residential to the north, commercial to the south,
etc.).

The administrator and/or the city may require such
other information as is found to be reasonable necessary to
review the application.

(c) Review Criteria for Shoreline Permits.

(1) Review Criteria for Shoreline Substantial
Developments. As required by WAC 173-27-150, the city
shall only grant a substantial development permit when the
proposed development is consistent with:

(A) The policies and procedures of the
Shorelines Management Act;

(B) The provisions of the state implementing
regulations; and

(C) Westport‘’s Shoreline Master Program.

(2) Review Criteria for Shoreline Conditional
Uses. The purpose of a conditional use is to allow greater
flexibility in varying the application of the use
regulations of this chapter in a manner consistent with the
policies of RCW 90.58.020: provided, that approval of
conditional uses should also be granted in circumstance
where denial of the use would result in a thwarting of the
policy enumerated in RCW 90.58.020. In authorizing a con-
ditional use, special conditions may be attached to the
permit by the city to prevent any undesirable effects of
the proposed use. In accordance with WAC 173-27-160:

(A) Uses which are classified or set forth in
Title 17 WMC as conditional uses may be authorized provided
the applicant can demonstrate all of the following:

(i) The proposed use will be consistent with
the policies of the Shorelines Management Act and the
Westport shoreline master program;

(ii) ~ The proposed use will not interfere with
the normal public use of public shorelines;

(iii) The proposed use is compatible with other
authorized uses in the area or uses planned for the area
under the city’s comprehensive plan and shoreline master
program.

(iv) The proposed use of the site and design
of the proposed project will cause no unreasonably adverse
effects to aguatic and shorelines areas;

4 (v) The proposed use will not have substan-
tial adverse cumulative effects;

(vi) There will not be substantial detrimental
effects to the public’s interest in the area, including
normal public use of the shorelines.
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(A) Form of Notice. Pursuant to WAC 173-27-
110, the notice shall inform the public of:

(i) The date the application was made and the
dated the application was determined to be complete;

(ii) A description of the proposed project
action and a list of the project permits included in the
subject application;

(iii) The identification of other permits not
included in the subject application, if known;

(iv) The identification of existing environ-
mental documents that evaluate the proposed project and
where such documents may be reviewed;

(v) A statement of the public comment period,
which shall be at least thirty days (except for applica-
tions for limited utility extension and bulkheads which
have a twenty-day comment period, per WAC 173-24-120);

(vi) The date, time, and place of the public
hearing, if any;

(vii) A statement of preliminary determina-
tion, 1f one has been made;
(viii) The procedure and time limitation for
commencing a challenge to the action.

(B) Method of Notice. The city shall provide
notice in accordance with WAC 173-27-110(4) and include
at least one of the following noticing methods:

(i) Mailing of the notice to the latest re-
corded real property owners as shown by the records of the
county assessor within three hundred feet of the property
boundary of the subject proposal;

(ii) Posting the notice in a conspicuous man-
ner on the property upon which the project is to be under-
taken; or

(iii) Publishing the notice in the local news-
paper.

(3) Permit Review. The land use hearing examiner
shall hold an open record public hearing to hear public
comment on the application. Thereafter the land use hear-
ing examiner shall approve, modify, or deny the applica-
tion. The decision shall be based on whether the applica-
tion conforms with the Shorelines Management Act, the
state implementing regulations, and the goals, policies
and regulations of this chapter. The decision shall be
final unless an appeal is filed with the city council
within ten days after the effective date of the land use
hearing examiner’s recommendation (see Section 17.32.090
(2) for local-level appeal). Records will be kept for all

hearings.
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Chapter 17.36B

BINDING SITE PLANS

Sections:

17.36B.010 Binding site plan option.

17.36B.020 Site plan reguirement.

17.36B.030 Presubmission conference.

17.36B.040 Application content.

17.36B.050 Review.

17.36B.060 Findings and conclusions.

17.36B.070 Amendment.

17.368B.080 Dedication.

17.36B.090 Development.

17.36B.100 Duration of approval.

17.36B.110 Appeals.

17.36B.120 Design standards and improvements.

17.36B.130 Increased public service standards, roads,
sewer, water, stormwater.

17.36B.140 Waiver of standards and provisions.

17.36B.150 Noncompliance with site plan.

17.36B.160 Effect of approval.

17.36B.170 Violation.

17.36B.010 Binding site olan option. In lieu of
subdivision approval, a subdivider or developer of commer-
cially or industrially zoned property, mobile home parks or
condominiums may choose to request approval of a binding
site plan pursuant to this chapter and RCW 58.17.035.
(Ord. 1146 §2(part), 1998).

17.36B.020 Site plan reqguirement. Site plan review
and approval is required prior to: :

(1) The use of land either for the location of any
commercial or industrial building or for any building in
which more than one dwelling unit would be contained;

(2) The acceptance of any dedication of land to the
city for transportation, open space, or other purposes
which is independent of other development review. Such
review shall include the current and proposed use and the
development of adjacent and associated lands;

(3) Development of any mobile home park governed by
this code. Such development shall be designed in accor-
dance with the standards set forth in this code; or

(4) Development of any planned unit district governed
by this code which requires divisions of land for sale or
lease. (Ord. 1146 §2(part), 1998).
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17.36B.030 Presubmission conference. Prior to
applying for site plan approval, an applicant may request a
presubmission conference. (Ord. 1146 §2(part), 1998).

17.36B.040 Aovolication content. Each application for
site plan approval shall contain ten copies of the follow-
ing information:

(1) The title and location of the proposed develop-
ment;
(2) The names, addresses, and telephone numbers of
the applicant, of the owner of the site, of any architect,
planner, designer, or engineer responsible for preparation
of the plan, and of any authorized representative of the
applicant;

(3) The proposed use of the site and buildings;

(4) The current zoning of the proposed development
site and any other zoning within three hundred feet of the
site;

(S) Total area of the development site and of exist-
ing and proposed impermeable surfaces to an accuracy of
one-hundredth acre;.

(6) The proposed number of dwelling units in the
development; .

(7) The proposed area in square feet of existing and
proposed gross commercial floor area;

(8) A description of existing and proposed commercial
or industrial uses;

(9) A site plan drawing of one or more sheets at a
scale of not less than one inch to one hundred feet show-
ing, at minimum:

(A) The location of all existing and proposed
structures, including buildings, fences, culverts, bridges,

roads, and streets,
(B) The boundaries of the property proposed to be

developed, _
(C) All proposed and existing buildings and set-

back lines sufficiently accurate to ensure compliance with

setback requirements, f
(D) All areas, if any, to be preserved as buffers

or to be dedicated to a public, private, or community use
or for open space under the provisions of this title,

(E) All existing and proposed easements,

(F) The location of all existing and proposed
utility structures and lines, _

(G) Existing and proposed stormwater retention,

drainage, and treatment systems, - . .
(H) All means of vehicular and pedestrian ingress

and egress to and from the site and the size and location

of driveways, streets, and roads, )
(I) The location and design of off-street parking

areas, showing their size, locations of internal circula-
tion, and parking spaces,
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(J) Landscaping location and type;

(10) Contours of sufficient interval to indicate the
topography of the entire tract for a sufficient distance
beyond the boundaries of the proposed project, as follows:

(A) Up to five percent slope--two foot contours,
(B) Five percent and greater slope--five foot
contours. (Ord. 1146 §2(part), 1998).

17.36B.050 Review. The site plan review board (the
city public works director; representatives of building,
utility, and transportation services; and a member of the
city planning commission) shall review the proposed site
plan for compliance with the provisions of this chapter and
other applicable laws and regulations. The board may re-
quire additional information necessary for such review. The
board shall determine whether the proposed use is served
.and makes adequate provision for the public health, safety,
and general welfare. (Ord. 1146 §2(part), 1998).

17.36B.060 Findings and conclusions. A proposed
binding site plan and any dedication shall not be approved
unless the board makes written findings that:

(1) Appropriate provisions are made for the public
health, safety, and general welfare and for such open spac-
es, drainage, and general welfare and for such open spaces,
drainage ways, streets or roads, alleys, other public ways,
transit stops, potable water supplies, sanitary wastes,
parks and recreation, playgrounds, schools and school
grounds (if applicable), sidewalks, and other features
assuring safe walking conditions for students who only walk
to and from school;

(2) The public use and interest will be served by the
platting of such binding site plan and any dedication;

(3) The proposed binding site plan is in conformity
with applicable zoning and other development regulations;

(4) Public facilities impacted by the proposed bind-
ing site plan will be adequate and available to serve the
binding site plan concurrently with the development of a
plan to finance needed public facilities in time to assure
retention of an adegquate level of service;

(5) The project is within an approved sewer service
area for projects on sewer, and adequate capacity exists or
is planned with funding sources in place.

Upon such findings the binding site plan shall be
approved. The board may reguire dedication of land to a
public body, provision of public improvements to serve the
binding site plan, and/or impact fees as a condition of
binding site plan approval. Dedication shall be clearly
shown on the plat. The board shall not as a condition of
approval of any binding site plan require a release from
damages to be procured from other property owners. (Ord.
1146 §2(part), 1998).
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17.36B.070 Amendment. A site plan approved by the
board shall not be altered unless such amendment is ap-
proved by the board. If such amendment is determined to be
substantial, the board may require that a new site plan be
submitted. (Ord. 1146 §2(part), 1998).

17.368B.080 Dedication. A site plan shall not be
finally approved until or concurrent with a dedication of
required rights-of-way, easements and land. (0rd. 1146
§2 (part), 1998).

17.36B.090 Develooment. Development permits, includ-
ing grading permits and building permits, may be issued
concurrently with site plan approval, but all such permits
shall require a certificate of occupancy under the UBC for
use and no such certificate shall be issued unless all
dedications and public facilities and services necessary to
serve the project and other improvements called for by the
site plan are complete and have been accepted by the city,
or adequately guaranteed for timely completion through
bonds approved by the public works director. (0Ord. 11486
§2 (part), 1998).

17.36B.100 Duration of approval. (a) Approval of a
binding site plan shall be effective for a period of be-
tween two and ten years from the date of approval by the
board on such terms and interim milestones as the board may
deem appropriate. During this time the terms and condi-
tions upon which approval was given will not be changed
without the approval of the board.

(b) Whenever a planned use of a land is to be imple-
mented in phases over a period of more than three years,
the applicant may submit an application requesting review
and approval of a phased development plan. Approval may be
granted for an extended period of development upon finding
that such plan is of sufficient flexibility to vary with
changing circumstances and that such approval is in the
public interest. Such application shall outline and such
approval shall specify with particularity which aspects of
the site plan are vested and which are subject to subse-
quent changes in city or other standards or regulations.
The approval of such phased plan shall identify the dura-
tion of the approvals granted. (Ord. 1146 §2(part), 1998).

17.36B.110 Appeals. The decision of the board may be
appealed to the city council as record review under Chapter
36.70C RCW. (Ord. 1146 §2(part), 1998).
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17.36B.120 Design standards and improvements. All

site plans are subject to and shall comply with those con-
struction and facility improvement standards set forth in
city development standards or as may be approved through
the PUD process. (Ord. 1146 §2(part), 1998).

17.36B.130 Increased oublic service standards. roads
sewer. water, stormwater. If a building or occupancy per-
mit is sought after final site plan approval which would
result in a greater density or different use than that
approved for the original development, higher public ser-
vices may be required as a result. The building permit
shall not be granted until the public services serving the
lot are built to the higher standard or an agreement and
bond to guarantee such construction is accepted by the
city. (Ord. 1146 §2(part), 1998).

17.36B.140 Waiver of standards and provisions. To
invite innovative design within a PUD, when a proposed site
plan would conflict with any engineering standard or provi-
sion of the city development code pertaining to sewer,
water, road, or stormwater standards, the board may modify
such standard or provision upon finding that the proposal
is consistent with sound engineering practices, the propos-
al will better serve the PUD than the city standards, and
the city will not otherwise be harmed by the change. (Ord.
1146 §2(part), 1998).

17.36B.150 Noncompliance with site plan. Develooment
of the area subject to the approved site plan shall conform
with the approved site plan. Any development, use, or
density which fails to substantially conform to the site
plan as approved by the board constitutes a violation of
this chapter. The city may order stop work on any such
violation and may decline to issue any approvals or permits
within the plan area until the violation is corrected.
(Ord. 1146 §2(part), 1998).

17.36B.160 Effect of approval. A binding site plan
shall be governed by the terms of approval of the final
plan for a period not less than five years. Approved lots
in a binding site plan shall be a valid land use notwith-
standing any change in zoning for a period of five years
from the effective date of the final decision approving the
binding site plan. A final plan shall vest the lots within
such plan with a right to hookup to sewer and water for a
period of five years after the date of recording of the
final plan. Thereafter, hookup to sewer and water shall be
available on a first-come, first-served basis as measured
by the date of application for building permits, and sub-
ject to adequate capacity being available in the system.
(Ord. 1146 §2(part), 1998).
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17.36B.170--17.40.040

17.36B.170 Violation. Any use of land which requires
site plan review and approval as provided in this chapter
for which approval is not obtained constitutes a violation
of this chapter. Where a violation is determined to occur,
the city may (1) issue a stop work notice until the viola-
tion is cured, (2) refuse to issue any permit or approval
on the site until the violation is cured, and/or (3) take
such other steps as authorized by the City Code, State
Building Code, and/or the laws of the state of Washington.
(Ord. 1146 §2(part), 1998).

Chaoter 17.40

BOARD OF ADJUSTMENT

Sections:

17.40.010 Established.
17.40.020 Membership.
17.40.030 Appointment.
17.40.040 Officers.
17.40.050 Meetings.

17.40.010 Established. There is established a board
of adjustment which shall have the powers and duties pro-
vided in this title. (Ord. 1146 §2(part), 1998).

17.40.020 Membership. The board of adjustment shall
consist of five members all of whom shall serve without
salary. Their terms shall be for four years, and they may
be reappointed, provided no individual shall serve more
than eight consecutive years. No member of the planning
commission or city council shall be a member of the board
of adjustment. (Ord. 1146 §2(part), 1998).

17.40.030 Appointment. The members shall be appoint-
ed by the mayor with the consent of the council and shall
consist of residents of the city having an understanding of
the benefits of zoning to the municipality. In case a
vacancy should occur, for any cause, the mayor shall fill
such vacancy for the unexpired portion of the term by mak-
ing an appointment with the consent of the council. The
members of the board may be removed by the mayor, subject
to the approval of the council, for such causes as he shall
deem sufficient, which shall be set forth in a letter filed
with the council. (Ord. 1146 §2(part), 1998).

17.40.040 Officers. The board of adjustment shall
elect a chairman and vice-chairman from among its members.
The secretary of the board of adjustment shall be the city
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CITY OF WESTPORT
PLANNING COMMISSION

SHORELINES SUBSTANTIAL DEVELOPMENT PERMIT
CONDITIONAL USE PERMIT

LINKS AT HALF MOON BAY

This matter concerns applications filed by Mox Chehalis LLC for issuance of a Shoreline
Substantial Development Permit and Conditional Use Permit for a master planned resort
development known as the Links at Half Moon Bay in the City of Westport. Pursuant to WMC
17.32.080, the City of Westport Planning Commission held a public hearing on these applications on
September 10, 2003. After consideration of the written comments and testimony submitted at the
hearing, the Planning Commission now enters the following Findings of Fact and Conclusions of

Law:

I. FINDINGS OF FACT

A. Application / Background

1. On July 10, 2003, Mox Chehalis LLC filed a Joint Aquatic Resources Permit Application
(JARPA) seeking approval of a Shoreline Substantial Development Permit and
Shorelines Conditional Use Permit. After receiving comments from the City, a revised
JARPA was submitted on July 28, 2003. Exhibit A. The revised JARPA application was
determined to be complete by the City of Westport and a Notice of Complete Application
and Notice of Public Hearing was issued on August 8, 2003. Exhibit F. This notice was
mailed to property owners of record within 300 feet of the subject site. On August 14,
2003 this notice was also published in The Montesano Vidette, and in The South Beach

Bulletin.

2.  This proposal was the subject of a prior application and hearing in 2001. On May 31,
2000, the City issued a Determination of Significance and Request for Comments on
Scope of EIS. On November 1, 2000 the City issued a Notice of Availability of Draft
Environmental Impact Statement. On March 23, 2001 the Cirty issued a Notice of
Availability of Final Environmental Impact Statement.

3.  The application seeks shoreline permits to implement a master plan for development of
the subject property that was approved by the Westport City Council on October 8, 2002,
when it adopted Ordinance 1277. Exhibit G.3. The ordinance approving the Master Plan
was challenged by Friends of Grays Harbor (FOGH) in a Land Use Petition Action
entitled Friends of Grays Harbor v. City of Westport, et.al., Thurston County Superior
Court No. 02-2-1982-8. On May 21, 2003, the Thurston County Superior Court entered a
judgment affirming the Ciry Council’s approval of Ordinance 1277 and finding the
Environmental Impact Statement issued in 2001 to be adequate. Exhibit G.4.
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An Addendum to the Environmental Impact Statement was prepared and adopted by the
City on August 8, 2003.

On September 10, 2003, a public hearing was held at Ocosta High School, 2580 South
Montesano Street, Westport, WA, 98595. All wimesses were sworn and testimony and
exhibits were considered. The Planning Commission admitted the following Exhibits:

JARPA
DEIS

FEIS

Addendum (including transmittal letter & adoption form)
D.1 Attachment 2 of Adde (Draft Natural Resource Management Plan)
Office of Permit Assistance Determination that project qualifies under SB 5776

Completeness Determination and Hearing Notice

Staff Report
G.1  Westport Shoreline Master Program (Chapter 9 of “The City of Westport

Comprehensive Plan” and Chapter 17.32 WMC)

G.2  City of Westport Zoning Map

G.3  City of Westport Ordinance No. 1277

G.4  Judgment and Order Affirming Land Use Decision (including transcript of oral
decision) o

G.5  Port Master Plan (excerpts concerning Westport)

Declaration of Pacific International Engineering re: erosion issues
H.1  South Jetty Sediment Processes Study
H.2  South Beach Shoreline Change Analysis
H.3  Draft Env. Assessment, HMB Transition Gravel & Cobble Placement
H.4  Corps Public Notice, HMB Transition Gravel & Cobble Placement
H5  Curiculum Vitae for P. Osborne

Public Comment Letters
I.L1.  Greta Davis
[.2.  Ginger Wireman
[3.  Ellen Pickell
[.4. Board of County Commissioners
L5 Dorothy & Bert Harrison
[.L6.  Westport Charterboat Association—Mark Cedergreen
[.7.  Gabrel Van Lelyveld
[.8. Linda Orgel
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J.

L9. Washington Environmental Council—Jerry Gorsline
I.10. Katherine J. Undis
[.11. LouBurell
1.12. Wildlife Forever of Grays Harbor—Dean Schwickerath
[.153. David Hamm
I.14. S. Gilfillan
I.15. Delwin D. & Barbara J. Fandrich
[.16. Willapa/Grays Harbor Oyster Growers Association—Brady Engvall
I.17. Carol Sunde
I.18. Teri Franklin
I.19. George F. & Judith A. Hoefling
[.20. Lavern & Dorothy Adkins
I.21. Abraham Ringel
1.22. Gregory Brooks
[.23. Grays Harbor Paper—Patrick D. Quigg
1.24. Quigg Bros., Inc.—John Quigg
1.25. Wildlife Forever of Grays Harbor
[.26. Better Bricks Daylighting Lab Seattle—Joel Loveland
1.27. Bett Simpson
[.28. Matthew Zepeda
[.29. Department of Ecology—Linda Hoffman
1.30. WA State Department of Transportation
1.31. Surfrider Foundation — [an Miller
Lowney Exhibits
J.1. Submittal from the official record
J.2. Comment Letter and Submittal received 9/10/03
J3 FOGH Submission 1
J4 FOGH Submission 2
J5 FOGH Submission 3
J.6  FOGH Submission 4
J.7  FOGH Submission 5
K. Applicant Exhibits
K.1  Testimony of Rick Robbins
K.2  Testimony of Frances Naglich
K.3  Testimony of Jeffrey Bradley
K.4 Testimony of John Lape
K.5 Testimony of Doug Howie
K.6 Testimony of Charles Peacock
K.7 National Geographic’s article titled “Greener Golf”
K.8  Groundwater study by Economic Engineering Services.

B. SHORELINES JURISDICTION

6.

The current application seeks approval of a Shoreline Substantial Development Permit for

3
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construction of two hotels, conference center, retail buildings and eight condominium
buildings containing 200 dwelling units. A Shorelines Conditional Use Permit is sought
for approval of the golf course, club house, maintenance and other appurtenant facilities.
A Shorelines Conditional Use Permit is required because the applicant proposes to fill
wetlands as part of the golf course proposal. WMC 17.32.050(6).

7. The proposed project site includes development within the “Westhaven Area” of the
Shorelines defined by WMC 17.32.020 (Definition of Shorelines part A). The proposal
also seeks to fill certain delineated wetlands in the JARPA (Exhibit A.14) and map titled
Wetland Delineation. These wetlands are associated interdunal wetlands within shoreline
jurisdiction and lie within the designated urban environment shown on the City of
Westport Official Comprehensive Land Use, Shoreline & Zoning Map. Exhibit G.2. The
delineated wetlands are within shoreline jurisdiction as defined by WMC 17.32.020

(definition of Shorelands part (c)).

C. PROJECT DESCRIPTION / SITE FEATURES

8. The project is proposed on a 355 acre site divided by Jetty access Road into two parcels.
The northerly parcel is approximately 33 acres and is the proposed location for the hotels,
conference center, retail and golf course clubhouse. The southerly parcel is
approximately 300 acres and is the proposed location for the golf course and
condominium cluster. The site is located in the northwest portion of the City of Westport
adjacent to Westhaven State Park, with approximately 2,600 lineal feet of Pacific Ocean
frontage to the west, in Section 1, Township 16 North, Range 12 West, Willamette
Meridian. Half Moon Bay lies to the north and northwest of the project site. The Point
Chehalis Revetment lies between Half Moon Bay and the proposed location of the hotels.
The property is bounded on the south by Westport Light State Park.

9. The Links at Half Moon Bay is proposed as a two-phase project. Phase I includes
construction of the golf course and hotel/conference center complex. Phase 2 depends on
the timing of capacity improvements to the city’s water system. For this permit, the Links
at Half Moon Bay seeks construction approval of the 18 hole links style golf course, golf
clubhouse together with maintenance shop, condominiums, conference center and luxury
hotel. The luxury hotel and conference center are proposed to be 6 stories and 84 feet in
height. The proposed building footprint is 94,100 square feet, including a parking garage
beneath the building, and will contain 200 guest rooms.

10.  The applicant proposes two one-story retail buildings with a building footprint of 8,000
square feet each. The buildings will be not more than 26 feet in height.

11.  The applicant proposes an economy hotel adjacent to the luxury hotel/conference center.
The economy hotel will be on a footprint of 40,710 square feet, contain 5 stories,
underground parking and a maximum height of 70 feet. The economy hotel is proposed
for construction during Phase II of the development.

The applicant proposes a cluster of eight buildings containing 200 condominium units on
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14.

16.

17.

18.

the southerly 300 acre parcel. Such buildings are located over 200 feet from the marram
grass line along Half Moon Bay to the north and the Pacific Ocean to the west. Exhibit

AdA.

Appurtenant construction under the shoreline substantial development permit includes
water, sewer and other utility services, hotel boardwalk, hotel parking and related road
work as shown on site plans submitted by the applicant. The shoreline substantial
development permit does not authorize construction until other permits are issued. The
project requires a binding site plan approval under Westport Municipal Code chapter
17.36B. It also requires approval under Section 404 of the federal Clean Water Act for

wetland filling.

From Half Moon Bay, the project including golf course, hotels and conference center lays
a minimum of 400 feet landward of the OHW mark and over 300 feet landward of the
associated V Zone landward boundary. Although the budget hotel lies within in an AQ
flood zone, this portion of the proposed project does not lie within shoreline jurisdiction

in the Westhaven shorelands segment.

The large majority of the property is currently undeveloped. The western portion of the
property contains the Westport Light Trail, which provides a pedestrian trail connecting
Westhaven State Park and Westport Light State Park. This trail will not be altered by the
proposed development. The remaining portions of the property are undeveloped and
occasionally have unauthorized camping, hiking and off-road vehicle use. The
unauthorized use of the property has resulted in littering and degradation of sensitive .

areas, including wetlands.

Six upland plant communities were identified on the subject property during the EIS
process. The plant communities were identified and described primarily on the basis of
species composition. They are: American Beachgrass Community; American Dunegrass
Community; European Beachgrass Community; Meadow; Scotch Broom; Upland Forest.
The American Beachgrass and American Dunegrass Communities have stabilized the
foredune. The European Beachgrass Community occurs in both the foredune and the
deflection plain areas. The Meadow, scotchbroom and Upland Forest Communities
inhabit the drier knolls and ridges of the deflection plain, and they represent increasingly
more stabilized dunes and higher successional communities.

The wetlands on the site are threatened by invasive, non-native plant species, particularly
Scotch broom which covers approximately 50 acres of the site with infestation 30 percent
or more. Testimony of Naglich. Absent human intervention, the proliferation of scotch
broom and other non native species will continue and threatens loss of wetland habitat
and significant deterioration of wetland functions and values. The proliferation of scotch
broom could double or triple in size in the next ten years and could interrupt the natural
succession of native plants and diminish native plant diversity. /d

Based on information from the Washington State Department of Fish and Wildlife.
Priority Habitats and Species Program, five ETS terrestrial animal species occur in the
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19.

20.

23.

24.

25.

vicinity of the site. They are: bald eagle; marbled murrelet; brown pelican; snowy plover;
Oregon silverspot butterfly.

The project site does not support a significant migration route for most terrestrial species
such as most mammals, amphibians, and reptiles. However, the entire Grays Harbor
vicinity is recognized as a significant migratory stopover for over 20 species of
shorebirds. The diverse interior habitats are likely utilized by a variety of migrating
songbirds. However, the inland areas on-site are not recognized as a significant migratory
stopover for songbirds. Migrating waterfowl, primarily dabblers such as mallards, are
likely to occupy on-site wetlands during migration. However, waterfowl presence is
likely infrequent because ponded water is limited on-site.

Aquatic habitat is limited to the marine coastline located along the western site of the site.
The tidal and subtidal shoreline consists of unconsolidated substrate comprised entirely
of sand. This is considered a priority habitat by Fish and Wildlife. Driftwood is
abundant in the vicinity of the hightide line adjacent to the foredunes. The remaining
portion of the shoreline is generally devoid of natural debris and vegetation.

Based on information from Fish and Wildlife Priority Habitats and Species Program and
NOAA Fisheries, five ETS species could occur in the vicinity of the site: Coastal
Cutthroat Trout; SW Washington Coho Salmon; Leatherback Sea Turtle; Green Sea
Turtle; Loggerhead Sea Turtle.

Because no aquatic habitats occur on-site, the site does not provide migration routes for
aquatic species. The marine habitat adjacent to the site is occupied by a variety of fish
and other marine species. Many of these species undergo cyclic migrations.

The surficial geology of the proposed project area is characterized by nonglacial beach
deposits of the Holocene Epoch. Native soils consist almost exclusively of fine sand. It
appears sand and gravel deposits along with small layers of silt and clay extend to a depth
of greater than 400 feet in portions of the spit. The proposed project site is located on the
northern tip of an approximately 4-mile long sand spit referred to as the Westport
Peninsula. On-site geologic landforms include sandy beaches, active sand dunes,
depressions between sand dunes, stabilized sand dunes, and wetlands.

In general, on-site soils consist primarily of deep sand deposited by wind and wave action
from the Pacific Ocean. The majority of the site consists of Soil Type #35 (Dune Land),
which is a deep and well-drained type with fine sand; this soil type contains active dunes
continually shifted by ocean winds and interdunal areas. Ground water is often
encountered on-site in perched ground water bearing zones. During the rainy winter
months, ground water is occasionally encountered at or near ground surface.

The topography of the Westport Peninsula is characterized by gently sloping sandy
beaches and sand dunes. Elevations at the site range from sea level to approximately 20
feet. Daily sea level fluctuations at the City of Westport due to tides typically range form
8 to 12 feet. Significant man-made topographic features in the vicinity of the proposed

WSH04399



26.

27.

project include the Unites States Coast Guard Tower, remnants of the Hoquiam Radio
Range Station, City Wastewater Treatment Plant, South Jetty, and sand stockpiles on top
of the Point Chehalis Revetment. In general, the land where the proposed project is
located is flat with an overall slope of approximately 0 to 3 percent. Individual sand
dunes may have slopes of up to 30 percent. The site is not located near waver cut sea
cliffs, steep hillsides, or other landforms associated with slope failure. The potental for
flood hazards are relatively high in the City and surrounding areas since developed areas
are located on relatively flat land immediately adjacent to the Pacific Ocean. The
proposed location of the budget hotel and the proposed location of the eastern half of the
links are within the 100-year flood area (Zone A). A portion of the western boundary of
the site is located within the 100-year coastal flood area propagated by wave action.
Regulations for development within designated flood hazard areas are specified in the
City’s Municipal Code, Chapter 15.12. The City’s code requires the minimum elevation
for new structures in designated 100-vear flood areas to be at least 1-foot above the 100-
year base flood elevation. The City restricts new construction in Zone V unless the
structure is water-dependent or provides public recreational access to the shoreline.

Both surface and ground water is highly variable during the vear. Surface water, if any,
generally flows north and east where it enters drainage ditches that discharge into
maintained roadside ditches. The site contains no natural streams, developed storm water
facilities, or established waterways that would convey significant surface flow. Surface
water occurs on the site from precipitation during storm events and high ground water
levels resulting in inundation of wetlands. The most significant conveyance structure is a
constructed ditch located on the east boundary along Forrest Avenue. It conveys surface
water runoff from Forrest Avenue and accumulates subsurface flows north to an existing
culvert, where flows cross Forrest Avenue and continues east towards South Bay.
Because the ditch does not convey significant flows originating from surface water runoff
from the site, water which occurs on the site via precipitation is assumed to be stored in
wetlands and/or lost to a combination of evapotranspiration and ground water recharge.

Jurisdictional wetlands within the boundaries of the project site were delineated between
February and August, 2000. A total of 167 wetlands were flagged and subsequently
surveyed and mapped, for a total of 148 acres. Wetlands on the project site are comprised
of emergent (25 acres), scrub-shrub (12 acres), and forested vegetative communities
surrounded by uplands vegetated with European beachgrass, scotch broom, and shore
pine (111 acres). Hydrology at the site is influenced by both surface water and ground
water and is highly variable throughout the year. The majority of the wetland areas are
inundated during the winter months and dry during the summer months.

D. SHORELINE MASTER PROGRAM REQUIREMENTS

28.

The bulk and height of the hotel and conference center alters the Marina skyline. It will
be visible from adjacent properties, including Westhaven State Park. This change to the
skyline is logical and expected for this urban shoreline. Views from Westhaven State
Park. as well as other areas accessible by the public were presented by the JARPA
(Exhibit A. 22A - E). The proposal will not block the view of the shoreline of a

——
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32.

(V2]
(93}

significant number of residences adjoining such shorelines and complies with WMC
17.32.060(g)(4). The adjoining property does not contain residences. The hotels will be
visible from the marina district, which is predominantly commercial. No testimony was
introduced indicating that the project will block residential views. The existing views
from the marina district of Westport, as shown on Exhibit A.22D, indicate that the Pacific
Ocean is not visible from the public viewing tower. Thus, the proposal will not block
views of the water from the marina district.

The condominiums will be visible from Westhaven State Park and the Westport Light
Trail, as indicated on Exhibits A.22A and A.22.E. The condominiums are oriented so
that they are landward of the state park property and will not block views of either the
Pacific Ocean or Half Moon Bay.

The proposal utilizes existing roadways and proposes improvements to Jetty Access
Road, which currently connects Westhaven State Park to Montesano Avenue. Utilities
are proposed to be located in road right of way to the extent feasible as shown on Exhibit
A.10 - A.13. By using existing rights of way, the proposed roads and utilities avoid high
energy areas to the extent possible. The improvements to Jetty Access Road are within
existing road rights of way and will not adversely impact wetlands.

The project meets the 200 foot building setback requirements in WMC 17.32.050(8). In
opposition to the proposal, Friends of Grays Harbor (FOGH) argued that the roads,
utilities and infiltration ponds are within the 200 foot setback and that the setback lines
were not properly delineated. FOGH presented no expert testimony to contradict the
delineation of the Ordinary High Water Mark and marram grass line provided by the
applicant’s consultants, Economic and Engineering Services (EES) or to offer an
alternative delineation showing that the proposal is within 200 feet of the marram grass
line. Exhibit A.4A shows that no development of any building is proposed within the 200
foot setback area. The marram grass line and OHWM depicted by EES is consistent with
the EIS, the Addendum and depictions used by the Army Corps of Engineers in
evaluating erosion near the South Jetty. Absent any expert testimony to support FOGH’s
assertion that the EES delineation is erroneous, the delineation of the OHWM and
Marram grass line are found to be accurate. Moreover, the setback line required in WMC
17.32.050(8) applies to “buildings”, not to infiltration ponds, roads, or utilities.

The hotel, conference center and golf course clubhouse are located in the TC zone, which
is designed to accommodate new commercial uses. WMC 17.32.055(1). These
structures are commercial development and take advantage of significant views of Half
Moon Bay and the surrounding area. Parking is provided away from the water’s edge and
landward of the structures from the beach. These structures comply with the
requirements for commercial development in WMC 17.32.053(1).

The condominiums are residential uses allowed by WMC 17.21.020. The condominiums
are located along Jetty Access Road, which will be improved to include sidewalks and
bike paths facilitating access to Westhaven State Park. The City of Westport has
constructed a trail connecting the marina district with Westhaven State Park. which lies
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36.

37.

38.

across Jetty Access Road from the condominiums. No overwater residential construction
is proposed. During construction of the condominiums, the developer will use best
management practices to prevent erosion and protect existing vegetation. The site will be
connected to City water and sewer services. Exhibit A.12. The site will be restored
pursuant to the site’s landscaping plan. Exhibit A.17D. The condominiums comply with
the requirements for residential development in WMC 17.32.055(2).

The proposal includes landscaping plans indicating how the site will be restored upon
completion of construction. Exhibit A.17A —D. Sidecasting of construction debris will
not be allowed and all construction waste materials will be hauled off-site. Restoration is
necessary only for cleaning up construction areas and removal of litter, debris and solid
waste resulting from construction activities. The applicant does not propose to dispose of
construction debris or other solid waste on site.

The project will increase demand for public access to the shorelines. The golf course
increases direct access for recreational use of the shorelines. Provision of recreational
facilities is a priority use in the shorelines under WMC 17.32.055(13). Additional public
access will be provided by connecting the hotels and conference center to the existing
City of Westport Trail and by creating additional public access from the Westport Light
Trail to public beaches along the Pacific Ocean to the west of the marram grass line every

660 linear feet.

The developer proposes to manage stormwater at the golf course through a natural
drainage system designed to take advantage of the well drained sandy soils located on-
site. The proposal is to allow runoff to infiltrate into the ground as near as possible to
the location where it lands. The proposal eliminates the need for underground piping or
catch basins at the golf course and meets the requirements of the latest version Storm
Water Management Manual(s) for Western Washington. Testimony of Howie.

Other areas of the project will be drained through more traditional treatment facilities.
Runoff from impervious surfaces will be collected, treated and detained to remove
pollutants and reduce flow rates. See Exhibit A.7A - 8.D. This is done in compliance
with the requirements of the Stormwater Manual. Testimony of Howie. No expert
testimony was introduced to contradict the testimony of Mr. Howie that the stormwater
systems meet the requirements of the Drainage Manual and will protect water quality.
Thus, the proposal provides adequate control and treatment of stormwater as required by

WMC 17.32.060(1).

Maintenance activities associated with the hotel complex, condominiums and associated
commercial development are not anticipated to result in heavy use of these pesticides,
herbicides and fertilizers. Maintenance on the golf course will include mowing,
fertilization, irrigation, cultivation and the use of Integrated Pest Management. The use
of pesticides, herbicides, and fertilizers can lead to adverse impacts on the local
environment and health. The City of Westport’s water supply is partially located to the
south of the site. Expert testimony supplied by Dr. Peacock indicated that water quality
will not be impacted by the golf course proposal if the Signature program and the Natural
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Resource Management Plan are followed.

39. A Natural Resources Management Plan has been developed for the golf course. Exhibit
D.1 (EIS Addendum Attachment 2). The focus of the NRMP is on prevention of
environmental problems by incorporating Best Management Practices (BMPs) into the
design of the golf course and maintenance facility, and the use of Integrated Pest
Management (IPM) to control pests; control potential problems through appropriate
turfgrass cultural practices; and detection by conducting an environmental monitoring
program that evaluates the effectiveness of the management program.

40. Dr. Charles Peacock, an expert with Audubon International, testified concerning the
ability of the NRMP to protect water quality. He has significant experience working with
golf courses through the Audubon Signature Program and authored the NRMP for this
project. From his experience, no golf course that maintained certification in compliance
with the Signature Program has suffered any significant adverse impacts on water quality
or a violation of water quality standards. Dr. Peacock opined that the proposal will not
adversely impact water quality in Half Moon Bay or in Grays Harbor. He further testified
that it will not cause any adverse impacts on shellfish areas located near the Elk River

Estuary.

4]. Other witnesses testified that BVMPs and [PM strategies have been used by cranberry
growers in the area to successfully protect water quality in the area. The BMPs and [IPM
strategies in the NRMVP will protect water quality from measurable adverse impacts due to

operation of the golf course.

E. WETLANDS ISSUES

42. The golf course is permitted in the urban environment at this site. The layout of the golf
course is such that fairways, greens, paths, bridges and the driving range enter shoreline
jurisdiction and fills required to build these features are proposed within delineated
wetlands. The master program generally prohibits wetland fills in the urban shoreline
environment except as provided in WMC 17.32.065(d)(1), which allows exceptions to
buffer and filling restrictions when necessitated by public use needs. One of the
enumerated public uses for which exceptions are provided is for recreation. WMC

17.32.065(d)(1)(D.

43. The golf course layout is integrated with other aspects of the proposed master plan
development described in the EIS and application. The golf course layout mitigates
impacts to wetlands first by avoiding wetland impacts where possible. The golf course
generally satisfies WAC 173-27-160(1)(b) and avoids and mitigates wetlands impacts to

the greatest extent feasible.

44. The golf course satisfies a public use need. Filling of wetlands is necessary to allow
construction of a public golf course that provides needed recreational opportunities in the
shoreline. The Shorelines Master program comprehensive plan policies contemplate that
Westport will be a major destination recreation center associated with golf and
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47.

43.

conference activity. Exhibit G.1, (Comprehensive Plan, Ch. 9 at 41). According to the
uncontradicted expert testimony, filling of the wetlands is necessary for construction of
the golf course. Testimony of Robbins, Ex. K.1. After multiple revisions, the amount of
fill required for the golf course was reduced to 9.96 acres. The design of the golf course
will not remove any dunes and will use the dunes as a prominent feature of the course.

Id

Those opposed to the proposed golf course suggested that an alternative design, such as a
9 hole design or one using the upland location of the condominiums be substituted for the
design created by Mr. Robbins and proposed by Mox Chehalis. No expert testimony was
presented that indicated it would be feasible to do so. Mr. Robbins testified that a 9 hole
design would not meet the requirements of the golfing community and would not be
sufficient to support the demands of a resort as proposed and allow for any local play. He
further testified that the design impacted wetlands only where there was no viable
alternative to the routing of a golf hole and only to the extent necessary 0 create a
playable course. No testimony contradicted Mr. Robbins on these points. [n light of Mr.
Robbins testimony, an alternative design would not be feasible nor is there any evidence
supporting the argument that it would result in fewer impacts to wetlands. The design
proposed by the applicant minimizes wetlands impacts to those necessary for construction

of the golf course.

The proposed golf course will be open and available to the public. It provides
opportunities for recreation by allowing refreshment of body and mind through forms of
play, amusement and relaxation. WMC 17.32.055(13). Because the public will have
increased recreational access within the shoreline area, this is a priority use under WMC
17.32.055(13)(A). The golf course is a needed public use within the meaning of WMC
17.32.063(d). It is therefore exempt from buffer requirements and filling is allowed

pursuant to WMC 17.32.065(d)(1).

The mitigation proposed in the Wetland Mitigation Plan is consistent with the
requirements of WMC 17.32.065(e). The applicant provided a delineation report that was
not contradicted by any qualified expert testimony. The report identifies wetlands on the
western portion of the 300 acre parcel and Wetland HMB on the 55 acre parcel as
Category III wetlands. The wetlands on the eastern portion of the 300 acre parcel are
classified as Category II wetlands. Exhibit A.14; Naglich testimony.

Buffers along Category II wetlands are required to be a minimum of 50 feet from any
structure. In the area adjacent to the condominium cluster, the proposal meets this
standard by buffer averaging as allowed by WMC 17.32.065(e)(1). Exhibit A.17E
demonstrates that the applicant will increase buffers surrounding wetlands lying within 50
feet of the condominium building. The total square footage of the buffer areas
surrounding these wetlands using 30 foot buffers is 1.12 acres or 49,222 square feet. The
proposed buffer area is equal to this amount. The minimum width of the buffer is not less
than 25 feet. Additionally, WMC 17.32.065(e)(1) requires that all additional areas used
for buffer averaging be enhanced. Therefore, all increased buffer areas shall be required
to be planted with native wetland species as proposed by the wetlands mitigation plan.

1
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This will ensure protection of the wetland area. No expert testimony was presented by
opponents that the buffer averaging requirements were not met by the proposal as shown

in Exhibit A.17E.

The area surrounding Wetland HMB also relies upon buffer averaging. A 50 foot buffer
is required for this wetland under WMC 17.32.065(e). Exhibit A.17F demonstrates that
the minimum square footage required for buffers is .009 acres or 3,917 square feet. The
proposal increases the buffer by adding 3,917 square feet as additional buffer area. It will
be planted with native plants to ensure protection of the wetland area. No expert
testimony was presented by opponents that the buffer averaging requirements were not
met by the proposal as shown in Exhibit A.17F.

The Wetland Mitigation Plan accurately describes the probable impacts to wetlands and
proposes a plan to mitigate these impacts. The proposed mitigation meets the
requirement to provide a 2:1 ratio of mitigation for filling of wetlands. The Wetland
Mitigation Plan provides more than 2:1 mitigation for the functions and values impacted
by golf course construction and the filling. As shown in the testimony of Frances
Naglich, the only expert who testified concerning wetlands mitigation, the Wetland
Mitigation Plan provides more than a 2:1 ratio in creation and restoration of wetlands,
including both on-site mitigation and off-site mitigation. Although the City code does
not require mitigation for impacts to buffers, the Wetland Mitigation Plan includes
mitigation for buffer impacts by providing preservation of threatened wetlands and
enhancement of potentially affected areas. Additionally, the Wetland Mitigation Plan
will remove scotch broom and maintain the site to prevent proliferation of non-native
species from diminishing the extent of wetlands and deterioration of wetlands functions

and values.

The June 2003 Wetland Mitigation Plan identifies impacts to 9.96 acres of wetland from
direct filling, 14.63 acres of wetland from mowing/pruning, and 0. 23 acres from
excavation. Total wetland buffer impacts from the golf course fairways are 31.27 acres;
however, allowing for credit to be applied for preserving un-impacted wetland buffers of
18.91 acres, the net wetland buffer impact is 12.36 acres. This buffer “averaging”
approach was used at the direction of the Department of Ecology. Buffer averaging, or
any form of buffer mitigation, is not required for the fairways and practice range by
Westport Municipal Code because they are not structures. The methodology for
determining net buffer impacts is discussed in the June 2003 Wetland Mitigation Plan. A
wetland buffer impact of 0.27 acres occurs adjacent to the condominiums. Other wetland
buffer impacts include those related to construction of “structures” associated with the
golf course, including raised boardwalks, oyster shell cart paths, comfort stations, and
irrigation pump houses. The combined impact for these structures in the wetland buffer

is equal to 1.3 acres.

Buffers in the traditional sense are not used extensively throughout the golf course area
and are exempt under WMC 17.32.065(d)(1). To provide buffer function. wetland edges
will be planted with native shrubs and trees.
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The June 2003 Wetland Mitigation Plan proposes a combination of on and off-site
wetland mitigation measures. On-site mitigation includes wetland creation/restoration of
5.21 acres in 21 on-site locations; preservation of 107 acres of at-risk wetlands; upland
buffer enhancement of 22.32 acres; wetland buffer averaging and enhancement equal to
1.13 acres; and buffer averaging at the hotel/conference center to mitigate 0.09 acres of
buffer encroachment by landscaping. Off-site mitigation includes Firecracker Point (7
acres, Seastrand Bog (14 acres) and Mar Vista (30 acres.) A 10-year post-construction

monitoring program will be implemented.

W
(V%)

54.  WMC 17.32.055(8)(D) sets forth the standards for landfilling in shoreline areas. The
proposed filling is designed and located to avoid and minimize impacts to existing
ecological values and will not create a hazard to adjacent life, property or natural resource

systems.

55. The proposed fill will be vegetated and erosion is unlikely. Adequate provision is made
to prevent erosion associated with the fill during golf course construction by complying
with BMPs set forth in the Drainage Manual. Fill material will be obtained from sources
on site and from clean fill imported from the mitigation site at Firecracker Point. No

solid waste will be deposited as fill.

56. The proposed fill is for a priority use under WMC 17.32.055(8)(DXiv) as a public
recreational facility. The proposed fill will not result in reduction of surface water area.
It will not impair navigation, water flow or circulation. The proposed fill will not result
in a reduction of water quality, provided the golf course maintains best management
practices set forth in the Audubon International Signature Program. Any loss of habitat is
mitigated as provided in the EIS and wetland mitigation plan.

57. The recommended conditions contained in the Staff Report are appropriate to mitigate
expected impacts of the proposal and to meet the requirements of the City Regulations

regarding wetland filling.

F. COASTAL EROSION

58. Considerable comment and discussion has been offered regarding the impact of possible
future coastal erosion on this site; however, nothing related to this proposal has been
demonstrated to have any effects on coastal erosion. The only expert testimony at the
public hearing indicated that the coastal areas near the project site have reached a
condition of dynamic stability. Simpson testimony, Exhibit G 26, 27. No expert
testimony was introduced to rebut Mr. Simpson’s conclusion that the area has reached a

condition of dynamic stability.

59.  Opponents rely primarily on statements by the Corps of Engineers which state that
erosion will continue and may result in reformation of the breach if left unchecked. The

erosion threat adjacent to the South Jetty has not been left unchecked. The Corps of
Engineers immediately responded to the initial breach in 1993 by initiating an interim
WSH04406
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solution to fill the breach. That action was followed by a study completed in June 1997
which recommended extension of the buried revetment and beach nourishment as a long
term solution to the erosion problem. The first phase extended the revetment 1900 feet
south along Half Moon Bay in March 1999. The second phase of the revetment extension
was modified because the response measures implemented by the Corps were
demonstrated to be more effective than initially anticipated in slowing erosion. A
modified repair was proposed to construct a wave diffraction mound and gravel transition
beach adjacent to the South Jetty. This repair is intended to extend the life of the existing
breach fill material and reduce the need for periodic beach nourishment. The

construction of the extension to the revetment, the wave diffraction mound and gravel
transition beach prevent wave and sediment erosion processes from threatening the
development area where structures are to be located.

The South Jetty is essential for maintenance of navigation depths in the entrance of Grays
Harbor. As a consequence of beach nourishment, the short-term shoreline position trend
near south jetty is nearly stable. Since the 1994 breach. several projects have been
undertaken by the Corps to protect the south jetty, including construction of the wave
diffraction mound, gravel transition beach and placement of dredge sediment on south
beach near south jetty. In 2002, the Corps of Engineers completed placement of 135,000
cubsic yards of dredge materials to prevent a reoccurrence of the 1994 breach adjacent to

the south jetty.

The proposed condominium location is over 1200 feet from the location of the 1993
breach adjacent to the South Jetty. The City was aware of the 1993 breach when the
Shoreline Master Program and current zoning was adopted in 1998, both of which
expressly allow condominiums in this location, subject to a 200 foot setback from the
ordinary high water mark. The proposed condominium location is not within a high
energy zone or high erosion area (“V Zone™) as designated by FEMA. Itis several
hundred feet away from the area where erosion has been observed in Half Moon Bay in
the form of endcutting at the terminus of the gravel transition beach where the Corps
currently proposes extension of the gravel transition beach. The applicant has
acknowledged that there is some risk from coastal erosion. No bulkheads, rip-rap, or
other shoreline protection structures are proposed as part of this project. It is therefore
appropriate to inform future purchasers of the risk of coastal erosion by recording an

appropriate notice.

Expert opinion was considered as to the likelihood of impacts from coastal erosion at the
project site. Testimony was heard from Pacific International Engineering, who assisted
the Corps of Engineers in designing the wave diffraction mound and in conducting
studies to monitor its effects. Pacific International Engineering has extensive experience
in evaluating coastal erosion, with the City of Westport and through the Coastal
Communities of Southwest Washington. PIE conducts ongoing monitoring along South
Beach and Half Moon Bay. In April 2003 and August 2003, Dr. Phillip Osborne, a PIE
scientist, co-authored two studies that evaluated erosion along South Beach and Half
Moon Bay. Pacific International Engineering testified that, based on the most recent
information, it is our opinion that it is unlikely that coastal erosion will impact the Links
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at Half Moon Bay project site in light of the responses already adopted or planned to
respond to coastal erosion.

A second expert, Dr. Jeffrey Bradley, was retained by the applicant to evaluate coastal
erosion and the potential for impact on the project site. He has experience working for
the Corps of Engineers and is an expert on coastal erosion issues. He testified that based
upon his experience, the Corps of Engineers will not allow the south jetty to breach again
because it would undermine the Grays Harbor navigation channel. He stated that
recurrence of such a breach was the most likely way that the project could be affected by
coastal erosion. He concluded that the Half Moon Bay beach configuration would

maintain dynamic equilibrium.

The opponents presented excerpts of reports prepared during the 1990s to evaluate
alternatives when the Corps was evaluating measures to repair the 1994 breach. No
expert testimony was presented to evaluate the most recent data and no opinions were
offered that the location of the condominiums is likely to be undermined by erosion.
Based upon the most recent erosion studies and the uncontradicted testimony of experts at
the hearing, there is no substantial evidence to support a conclusion that the site is likely
to erode. On the other hand, the expert testimony does support the conclusion that the

project site is not likely to erode.

II. CONCLUSIONS OF LAW

As conditioned, this proposal is consistent with the purposes of the Shoreline Management
Act goals and policies as contained in RCW 90.58.020. The proposed resort
hotel/conference center with associated condominiums and golf course preserves, to the
greatest extent feasible, the public's opportunity to enjoy the physical and aesthetic qualities
of natural shorelines of the state consistent with the overall best interest of the state and the
people generally. As conditioned herein, the Links at Half Moon Bay proposal is found to be
consistent with the policies of RCW 90.58.020.

The Shoreline Master Program contains in Chapter 9 of the Westport Comprehensive Plan
lists a number of goals and policies applicable to this proposal, particularly goals on
economic development, recreation, land use, tourist and commercial activities policies,
recreation policies, and urban shoreline environment policies. This proposal is consistent

with these goals and policies.

The proposal is consistent with the development regulations set forth in the City of Westport
Shoreline Master Program, Ch. 17.32 WMC.

Chapter 17.32.065 addresses wetlands and critical areas. Section 17.32.065(d)(1) exempts
wetland buffer requirements and fill prohibitions when done for public use needs, including
public recreation purposes. All wetland buffer exemptions and fill activities proposed with
this project are for golf course purposes, are necessary fora public use need and therefore are

exempt from the restrictions.

15
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14.

As conditioned, this proposal is consistent with the State Shoreline Regulations, WAC 173-
27.

As conditioned, the Links at Half Moon Bay proposal will not interfere with the normal
public use of public shorelines.

As conditioned, the Links at Half Moon Bay proposal, its uses and design, is compatible with
other authorized uses within the area and with uses planned for the area under the
comprehensive plan and shoreline master program.

The proposed use will cause no significant adverse effects to the shoreline.
The public interest suffers no substantial detrimental effect from the proposal.

Cumulative impacts of additional requests for like actions in the area will not occur. This is
the only large interdunal site zoned Tourist Commercial that is undeveloped in the city.
Substantial adverse effects to the shoreline environment were not found from additional

requests for like actions.

Environmental Review for this proposal consisted of a Determination of Significance and
Request for Comments on Scoping, a scoping meeting, preparation of 2 Draft Environmental
Impact Statement, a 30-day public comment period which was extended by an additional 14
days, preparation of a Final Environmental Impact Statement, and preparation of an
Addendum to the EIS. Preparation of the DEIS, EIS and Addendum was under the direction

of the City.

The DEIS, FEIS and Addendum contain a reasonably thorough discussion of the significant
aspects of the probable environmental consequences of the proposal. The DEIS, FEIS and
Addendum reasonably discuss altematives, including the no action alternative, and identify
probable environmental consequences of these alternatives. The DEIS, FEIS and Addendum
include sufficient information on the significant aspects of probable environmental effects
that supports a reasoned choice among the alternatives.

The DEIS, FEIS and Addendum identify potential adverse environmental impacts that will
result from this proposal, and proposed measures to mitigate these impacts where possible
and feasible. The DEIS, FEIS and Addendum are found to be in compliance with the State
Environmental Policy Act, the SEPA Rules, and with Westport’s SEPA ordinance, and are

found to be adequate.

Adoption of the mitigation measures contained in the DEIS, FEIS and Addendum, along with
the mitigation measures recommended elsewhere in this report, will adequately mitigate
expected significant adverse environmental impacts caused by this proposal.

As conditioned, this proposal will not be detrimental to the public’s health, safety, and
general welfare.

WSH04409
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16. Proper notice of this hearing was given as prescribed by City of Westport ordinances and
State regulations.

III. CONDITIONS

The Shorelines Substantial Development Permit and Conditional Use Permit are hereby
APPROVED subject to the following conditions:

1. Wetland mitigation shall be provided as set forth in the Wetland Mitigation Plan, Exhibit D
(EIS Addendum, Attachment 1). Prior to the commencement of any construction of the golf
course, the applicant shall provide the City, for review and approval, a Final Wetland
Mitigation Plan, as approved by the Corps of Engineers and the Washington State

Department of Ecology.

2. Prior to the commencement of any construction of the golf course, the applicant shall submit
to the City for review and approval a Final Natural Resource Management Plan prepared by
Audubon International. The 18-hole golf course shall only operate after obtaining and
maintaining Audubon International certification under their Signature Program. The
applicant shall provide the City with a current copy of this certification, or in the event the
Signature Program is discontinued, certification by an equivalent program approved by the
shoreline administrator of the City of Westport or designee approved by the Mayor. The
application of fertilizers, herbicides and insecticides shall be prohibited in the event

certification is denied.

3. The design of the stormwater facilities for the proposal shall provide for on-site retention of
stormwater; however any emergency overflow shall be directed to the current drainage

system that empties into the bay at the north end of the airport.

4. The final golf course layout must be approved by the Corps of Engineers as part of the
section 404 Clean Water Act approval process, the Department of Ecology, and demonstrate
compliance with the terms and conditions of the Shorelines Substantial Development Permit

and Conditional Use Permit.

S. Fencing between the site and Westport Light State Park and along the existing Westport
Lighthouse Trail is prohibited. -

6. The Applicant shall provide for public access to publicly owned ocean beaches by
constructing a natural trail, 5 feet in width, with signage, connecting the existing Westport
Light Trail System to the west side of the marram grass line every 660 feet along the ocean

side.
7. Prior to commencement of construction of the golf course, a public dedication (or perpetual

easement) of the land encompassed by the existing access easement for the Westport Light
Trail (Phase 1)) for public access and recreation shall be executed and appropriately

recorded.
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16.

The applicant shall construct an ADA hard surfaced trail system connecting the motel
boardwalk to the Westport Light Trail System in Phase 2. Compliance shall be demonstrated

at the Site Plan Review.

All areas of increased buffer used for buffer averaging surrounding the condominium cluster
and Wetland HMB shall be enhanced with native species in the manner described in Section

4.6 of the Wetland Mitigation Plan.

Prior to the commencement of any construction, relying in whole or in part, on Jetty Access
Road for access, the applicant must present written proof to the City that approved access to
the relevant portion of Jetty Access Road has been obtained from the owners of the property

(i.e., State Parks, Port of Grays Harbor.)

The applicant shall install frontage improvements to Jetty Access Road as shown in
Exhibit A.8A - D.

The applicant proposes to use natural features to provide stormwater drainage in
compliance with the latest version of the Department of Ecology’s Storm Water
Treatment Manual(s) for Western Washington, and provides for on site storage and
treatment. If the design entails an emergency overflow, such overflow shall be drained to
the current drainage system that empties into the bay at the north end of the airport. The
applicant shall be required to pay the cost of any required improvemeats to improve the
tide gate and culvert passing under North Montesano Street.

Prior to the commencement of any construction, the applicant shall present to the City,
for review and approval, a plan to make known to future owners and residents within the
project that possible future coastal erosion could adversely impact their properties and
possessions. The applicant shall be required to record on titles and on condominium
declarations a notice advising future owners of such erosion risk.

All construction debris and solid waste resulting from construction activities shall be
disposed of off site. Restoration shall be accomplished by landscaping in accordance
with the landscaping plans set forth in the JARPA.

All signage shall comply with the requirements of WMC 17.32.060(h)(1-3). Compliance
will be demonstrated prior to issuance of building permits.

All of the mitigation measures identified in the Draft and Final Environmental Impact
Statements shall be implemented.
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Dated this 3& day of September, 20035.

T,

Mankin, Chairman
Cxty of Westport Planning Commission

B%ba.ra Uég, Member ;

City of Westport Planning Commission

[ - \
Cedoe WO llign
Kelci Williams, Member
City of Westport Planning Commission
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City of Westport

740 N Montcsano « PO. Box 505 = Westport, WA 984595 « CLWESEPOTU Wa us

Date.  October 30, 2003

Via Fax & Mail

Knoll D. Lowney Fax: 206-860-4187
Smith & Lowney, P.L L C.

Aftorneys at Law

2317 E. John St.

Seattle, WA 98112

Barmett N. Kalikow Fax: 360-705-0175
Kalikow & Gusa, P.LLL.C.

1405 Harrison Ave., NW., Suite 207

Olympia, WA 88502-5327

Arthur A. Blauvelt i Fax: 360-538-1511
Ingram, Zetasko & Goodwin

Attorneys at Law

P.O. Box 1106

Aberdeen, WA 98520-0223

Re: Decision of Administrative Appeal of Planning Commission Decision for the
Links at Half Moon Bay SSDP and CUP.

Enclosed is the decision of the City of Westport City Council affirming the decision of
the City of Westport Planning Commission for the Shoreline Substantial
Development and Conditional Use Permit for the Links at Half Moon Bay.

Sincerely,

Ryan Andrews

City Planner
cc:  Charles B. Roe

Marc Horton

Jeffrey S, Myers

Wayne Hagen
Ciy Hall - Adwmmistration Municipal Conr Police Deparuncat Public Works Fire Deparmen
360-268 0131 360 268 0125 360-268 9147 360-268 U835 360-268.9721y
160 268-0921 Fax . 360-268-092 1 Lax 364-268 1363 lay 360-268-092) Jax
Email.
cityheli@echline. com Sestparteov Tt {wneisca pe.net recordstiolyner .com westpartbldnggerectine com wldehielictechline. com
ctyedmni@iechline.corm chielcdiolyact.com cityplanfetcchbime.com
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BEFORE THE CITY COUNCIL
FOR THE CITY OF WESTPORT

FRIENDS OF GRAYS HARBOR and
WASHINGTON ENVIRONMENTAL
COUNCIL,
Appeliants,
V.

CITY OF WESTPORT PLANNING
COMMISSION,

Respondent,

MOX CHEHALIS, LLC
Applicant,

and PORT OF GRAYS HARBOR,

Owner.

DECISION ON ADMINISTRATIVE
APPEAL OF PLANNING COMMISSION
DECISION APPROVING SHORELINE
SUBSTANTIAL DEVELOPMENT AND
CONDITIONAL USE PERMITS

THIS MATTER came before the Westport City Council on October 28 2003 to
consider the administrative appeal of Friends of Grays Harbor and Washington
Environmental Council concerning the September 30, 2003 decision of the City of
Westport Planning Commission to approve Shoreline Substantial Development and
Shoreline Conditional Use Permits for the propesed master planned resort development

known as the Links at Half Moon Bay.

An open record public hearing was held on September 10, 2003 before the City
of Westport Planning Commission to consider public testimony on a Joint Aquatic
Resource Permit Application (JARPA,) filed by Mox Chehalis LLC on July 28 2003. The
application proposed development of a luxury hotel / convention center, 18 hole
championship golf course, and condominiums on two parcels totaling 355 acres in
Westporl. The property is owned by the Port of Grays Harbor, who has a contract to

On September 30, 2003, the Planning Commission issued a written decision
approving the application for Shoreline Substantial Development and Conditional Use
Permits. On October 8, 2003, Friends of Grays Harbor and the Washington

Environmental Council (hereafter collectively

referred to as "Appellants”) timely filed an

administrative appeal of the Planning Commission's decision approving the permits

pursuant to WMC 17.32.090.

Pursuant to Westport Municipal Code 17.32.090, the City Council reviewed the

DECISION - 1
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record created at the open record public hearing conducted by the Planning
Commission The Council reviewed the appeal and Statement of Issues submitted by
Appellants, a Response filed by Applicant and heard oral argument of the parties.

After reviewing the files and records herein, and being fully advised, the City
Council tinds as foliows:

1 The Findings of Fact set forth in the September 30, 2003 Decision of the

Planning Commission are supported by substantial evidence in the record.

2. The Conclusions of Law set forth in the September 30, 2003 Decision of
the Planning Commission are not erroneous interpretations of the law and
are not a clearly erroneous application of the law to the facts.

3. The procedures used by the Planning Commission in consideration of this
matter were consistent with Chapter 17.32 WMC and were lawful.
Appellants fail to specifically identify what procedural errors are alleged to
have been committed.

In consideration of the foregoing, the City Council hereby AFFIRMS the findings
of fact and conclusions of law contained in the September 30, 2003 Planning
Commission Decision.

This decision is the final decision of the City of Westport. Any appeal of this
decision shall be made to the Environmental and Land Use Hearings Board in
accordance with Chapter 393, Laws of 2003.

Passed by the Council of the City of Westport this 28" day of Octaber, 2003

APPROVED:

}Z‘] - k - {,-’ i
A R R
GAIL MULLVAIN, MAYOR PRO TEM

ATTEST:

Marao Koo b/34-
MARGO R TACKETT, CMC
CLERK-TREASURER
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City of Westport

740 N. Montesano * PO. Box 505 * Westport, WA 98595 * ci.westport.wa.us

February 2, 200+

Chuck Maples

Mox Chehalis, LLC

1001 Cooper Point Road SW
Suite 140-357

Olympia, WA 98502

Subject: Links at Half Moon Bay Site Pian Review Approval
Ji PP

Dear Chuck:

On December 19, 2003, the City of Westport Site Plan Review Committee reviewed the above-
referenced matter. The Committee has approved the site plan and application with conditions

as noted below.
CONDITIONS OF APPROVAL:

Planning Department
1. A detailed planting plan including planting types, schedule, and location shall be approved
by the planning department prior to the issuance of building permits. (WMC

17.36B.040(9)(7)

Compliance with parking requirements for the number of stalls located under the buildings
will be required before issuance of building permits for individual buildings. (WMC
17:36.220) - ‘

[3S)

Any off-site areas disturbed during construction shall be restored to the original condition to
the satisfactory of the planning department.

[U%)

4.  Grays Harbor Transit shall be consulted prior to construction of street improvements for the
necessary installation of wansit-related facilities.

Building Department
1. Barrer free parking must be provided on-site in accordance with WAC 351.40, Section
1107.1.6.
City Hall - Administration ~ Municipal Court Police Department Public Works Fire Department
360-268-0131 360-268-0115 360-268-9197 360-168-0835 360-268-9235
360-268-0921 Fax 360-268-1363 Fax 360-268-1363 Fax 360-263-0921 Fax

Email: BSP 01062
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An architect licensed in the State of Washington shall prepare and stamp all building permit
plans and specifications submitted with the building permit application. (WMC 15.04.010)

[\S]

A Washington State licensed engineer is required for all structural drawings and
specifications associated with the building permit application. (RCW 18.43)

w

4. All structures shall be designed and constructed in with accordance with the latest edition of
the Building, Plumbing, Mechanical, Energy, and Ventilation & Indoor Air Quality Codes as
acopted by the Ciry of Westport. (WMC 15.04.010, RCW 19.27, 19.27A))

5. All structures located within special flood hazard areas shall be designed and constructed in
accordance with the City of Westport flood damage prevention ordinance. (WMC 13.12)

Water Department
1. All water system improvements shall be deszqned by an engineer licensed in the state of

Washington and submitted to the City for review and approval. Water system engineering
drawings shall be approved by the water department before permits are issued for utilities.

(WMC 13.04)

2. Utlity easements shall be recorded prior to issuance of permits for utilities.

Backflow prevention devices shall be installed at the location of each water meter prior to
water being supplied.

(93]

4. Water shall be connected to the existing 8 water line located on Dock Street not the 10” line
along Harms Sireet as proposed. Engineering drawings shall be required to reflect this

change.

Wastewater Depurtnient
1. All wastewater system improvements shall be designed by an engineer licensed in the state of

Washington and submitted to the City for review and approval. Sewer system engineering
drawings shall be approved by the wastewater department before perrmts are issued for

utilites. (WMC 13.08)

)

Utility easements shall be recorded prior to issuance of permits for utilities.

The applicant shall be required to make improvements to Wastewater Pump St:mon No. 2 as
specified by the City.

(V3]

4. The applicant shall be required to provide thres additional composting bins to the City.
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5.

Pump stations and telemetry shall meet City specifications (WMC 13.03).

6. Swimming pools shall be de-chlorinated prior to discharge into the wastewater treatment
system if the discharge will cause a noticeable affect in treatment quality within the plant.

Street Department

1. Specifications for street improvements including curb, gurter, sidewalk and stormwater along
Harms Street shall be approved by the strest department prior to installation of the
improvements. (WMC 12.04)

Fire Department

1. All design elements shall be constructed in accordance with the International Fire Code.

Storz fittings or comparable fitting approved by the Westport Fire Department shall be

2.
installed on all fire hydrants.
GENERAL FINDINGS:

The Committee’s review of the site plan is based upon the following findings of fact:

L.

(3]

w

The subject parcel is located west of N. Forrest St. and N. Montesano St. between Westport
Light State Park and Westhaven State Park, located in a portion of Section 1, Township 16N,
Range 12W, Westport, Washington. Assessor’s parcel numbers: 616120143001,
616120132001, 616120143002, 616120142001, 616120112002, 616120112004,

616121221000.

The subject proposal is to construct a 94,100 s.f. luxury hotel and convention center, 13-hole

golf course, 40,710 s.f. economy hotel, 19,500 s.£. golf club house, 7,500 s.£. golf
maintenance building, 4-300 s.f. golf course sheélters, 123,254 s.f. of condominiums, and

8,000 s.f. of retail space.

The approval is for 2 Binding Site Plan Review application submitted by Economic and

Engineering Services, Inc. on November 20, 2003 and resubmitted on December 8, 2003 in

response to comments received as part of the administrative review.
The subject property is zoned Tourist Commercial (TC). The proposal is an allowed use in

the TC zone. Title 17 (the City’s Zoning Ordinance) of the Westport Municipal Code
specifies requirements applicable to the development of the subject property.
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The Westport City Council has previously approved a Master Plan Development permit for
the project on October 8, 2002 by adoption of ordinance number 1277.

W

6. The Site Plan Review application, as amended, meets the requirements of WMC 17.36B.040,
which specifies the application requirements.

7. As conditoned, the proposed binding site plan is in conformity with applicable zoning and
other development regulations as adopted in City of Westport Ordinance 1148.

8. As conditioned, appropriate provisicas are made for the public health, safery, and gezeral
welfare and for such open spaces, drainage, and general welfare and for such open spaces,
drainage ways, streets or roads, alleys, other public ways, transit stops, potable water
supplies, sanitary wastes, parks and recreation, playgrounds, schools and school grounds (if
applicable), sidewalks, and other features assuring safe walking conditions for students who

only walk to and from school.

9. Public facilities impacted by the proposed Ei.ndi.ng site plan will be adequate and available to
serve the binding site plan concurrently with the development of a plan to finance needed
public facilities in time to assure retention of an adequate level of service.

- 10. The project is within an approved sewer service area for projects on sewer, and adequate
capacity exists or is planned with furding sources in place.

11. Title 12 and Title 13 of the Westport Municipal Code, set forth specific strest and utility
improvements applicable to the subject property. As conditioned, adequate measures have
been made to provide street and utility improvements in accordance with Titles 12 and 13 of

the Westport Municipal Code.

. As conditioned, adequate measures have been made to provide sanitary sewer services in
accordance with the City of Westport Municipal Code.

13. As conditioned, adequate measures have been made for stormwater control in accordance
with the policies of the City of Westport.

14. The Internartional Building Code adopted by City of Westport ordinance number 1288 has
specitic requirements applicable to development of the subject property. As conditioned, this
proposal is in accordance with the [ntenational Building Code as adopted by the City of

Westport.
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15. The International Fire Code has specific requirements applicable to the development of the
subject property.

16. As conditioned, adequate measures have been made to provide potable water for
consumption and fire control to this development in accordance with the Westport Municipal
Codes and the International Fire Code.

17. At the time of processing this application, adequate sanitary sewer and domestic water
capacity are available. Actual guarantee of services is not secured until all applicable

connection fees are paid.

18. As conditioned, this proposal will not be detrimental to the public’s health safety and general
weltare.

EXPIRATION OF APPROVAL:

Approval of the site plan shall be effective for the duration of the previously approved Shoreline
Substantial Development Permit and Conditional Use Permit provided that any appeals of such
permit shall stay the effective date of the binding site plan approval.

AITTY OF DECISION/RIGHT OF APPEAL:

The decision of the Committee is final unless a written appeal is made to the Westport Hearings
Examiner. The written notice of appeal must be filed with the Planning Department at Westport
City Hall prior to 5:00 p.m. on February 16, 2004. Ao appeal may be made by the applicant, 2

_person who believes that they have besn negatively impacted, the Planning Commission, or other
public agencies. The timely filing of an appeal shall stay the effective date of the Committee’s
decision until the appeal is adjudicated by the Hearings Examiner.
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Signed this 2™ day of February, 2004:

)
/ AN - e ;
’:-;éb‘ d L/Z-’—\‘-{ ¢ é‘/’_
Rand} ewis Ryan Andrews
Pubh;f Works Director Building Services Representative

£Tim Mankin 7 Mike Kitchell
Planning Commission Representative Utility Services Reprcsentative

| %«;" -~ -./v\———"_'/

Greg Barnes
Transportation Services Representative

Cc: Patricia Tow, Administative Secretary
Darrin Graham, Building Official
Dan Prater, Fire Chief
Chuck Channell, Water Superintendent
Bob Patrick

Jeff Myers
Marc Horton—EES, 626 Columbia Street NW, Suite 2A, Olympia, WA 98501
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BEFORE THE CITY OF WESTPORT
HEARING EXAMINER

FRIENDS OF GRAYS HARBOR, appellants, appeal CITY OF WESTPORT BINDING SITE
PLAN REVIEW COMMITTEE approval of binding site plan titled Links at Half Moon Bay.

THIS MATTER come before the City of Westport Hearing Examiner on April 8, 2004 in
public hearing within the City of Westport council chambers located at 506 N. Montesano
Street, City of Westport and said public hearing was continued to April 9, 2004. The
hearing examiner conducted an open record appeal hearing and after considering the
evidence provided by testimony of witnesses and examining the files and records herein,

decides this appeal as follows:

Petitioners’ complaint number 1 that the notice for the binding site plan decision was
inadequate was withdrawn and is removed from the appeal.

Petitioners’ complaint number 2 that the application was inadequate in that it failed to
correctly show setback lines or accurately show the contour lines required by WMC

17.36B.040 is rejected by the hearing examiner.

Exhibit C7, site plan drawing exhibit 2 and exhibit 7 and testimony show that both contour
lines and setback lines were determined and provided using acceptable surveying
methods and standards. Mr. Lowney submitted exhibits and argument to show that the
shoreline at Half Moon Bay is the subject of on going erosion and erosion repair. The
exhibits and testimony from all parties documented the shoreline changes as well as the
reviews that were performed on the issue of erosion. The evidence shows that the
ordinary high water mark and/or marram grass line as well as affected dune elevation
move in relation to erosion and continued to move after the Master Plan and Shoreline
Substantial Development Permit with Conditional Use approvals. It is noted that this
finding is consistent with the definition of OHWM found in RCW 90.58.030(2)(b). The
movement is greatest between transect lines 2 and 4. (Exhibit C4) Between transect lines
4 and 5 the evidence showed erosion to the west and relative stability to the east. The
evidence shows the condominiums located south of the shoreline lying between transect
lines 4 and 5. Finding of fact number 37 of City of Westport Ordinance No. 1277 (Exhibit
C1) relates the condominium setback to the ordinary high water mark. This setback is
also addressed at finding 31 of the Shoreline Substantial Development Permit with
Conditional Use (Exhibit C-2). The exhibits show the planning commission and city council
looked at substantially the same information before arriving at their decision to approve the
Links at Half Moon Bay. The evidence shows the setback procedural requirement was

satisfied.
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Marc Horton, witness for the project sponsor and former Department of Ecology section
head expressed his opinion that the 200 foot building setback did not apply in the urban
RP portion of Half Moon Bay. In considering this statement, the hearing examiner found
the city to be correct in applying the 200 foot building setback specified at WMC
17.32.050(8). The condominiums are sited in the urban TC designated shoreline and the
setback is 200 feet regardless of intervening conservancy and urban RP designations lying
between the condominiums and the ordinary high water mark. Please see exhibit B1
showing the zoning and shoreline designations.

Petitioners’ complaint number 3 that the use of a binding site plan is inappropriate as the
project does not satisfy the requirements of RCW 58.17.035 is rejected by the hearing

examiner.

RCW 58.17.035 is the City's enabling statute for devising alternative procedures for the
division of land that fit into one of three enumerated categories. These categories are
reflected in WMC 17.36B.010 which provides that “in lieu of subdivision approval, a
subdivider or developer of commercially or industrially zoned property, mobile home parks
or condominiums may choose to request approval of a binding site plan pursuant to this
chapter and RCW 58.17.035.” A prerequisite for these three categories is that a
subdivision in the meaning of RCW 58.17.020(1) be intended. RCW 58.17.035's opening
paragraph states “(a) city, town or county may adopt by ordinance procedures for the
divisions of land by use of a binding site plan as an alternative to the procedures required
~ by this chapter. The ordinance shall be limited and only apply to one or more of the
following: (1) The use of a bindings site plan to divisions for sale or lease of
commercially or industrially zoned property as provided in RCW 58.170.40(4); (2)
divisions of property for lease as provided for in RCW 58.17.040(5); and (3) divisions of
property as provided for in RCW 58.17.040(7). Such ordinance may apply the same or
different requirements and procedures to each of the three types of divisions and shall
provide for the alteration or vacation of the binding site plan, and may provide for the
administrative approval of the binding site plan.” (emphasis added).

The city gave testimony that WMC 17.36B.010 allows projects not contemplating a
subdivision to be reviewed as a binding site plan. This is accomplished by extracting a
portion of WMC 17.36B.010 which was read to state “...or a developer of commercially or
industrially zoned property, ... ...may choose to request approval of a binding site plan
pursuant to this chapter and RCW 58.17.035." The hearing examiner finds this to be an
error in interpretation. A developer of commercially or industrially zoned property must
also be subdividing land to choose to request approval of a binding site plan. The entire
text of WMC 17.36B.010 begins by announcing that "(in) lieu of subdivision approval,” and
ends by cannecting the binding site plan “pursuant to this chapter and RCW 58.17.035".
RCW 58.17.035 is unambiguous in announcing that binding site plans may only regulate
certain kinds of divisions encompassed by the definition of subdivision at RCW

58.17.020(1).
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Barnett Kalikow stated that Mox Chehalis LLC will not and did not intend to subdivide its
ownership. The land will remain in the ownership of Mox Chehalis LLC. Given the
interpretation by the city that development of commercially or industrially zoned property
may elect binding site plan review and an announcement that no subdivision of land is
intended, the hearing examiner finds that the petitioner is correct to complain that the

binding site plan is inappropriate.

The factual representations on the binding site plan application show that the Links at Half
Moon Bay contain the elements to qualify it for consideration under WMC 17.36B. A
careful reading of the definition of “subdivision” shows that title 58.17 RCW identifies two
distinct kinds of property divisions. Subdivision “is the division or redivision of land into five
or more lots, tracts, parcels, sites, or divisions for the purpose of sale, lease, or transfer of
ownership, except as provided in subsection (6) of this section.”(RCW 58.17.020(1)). The
definition talks about divisions of land and divisions for the purpose of sale, lease, or
transfer of ownership. The first kind of division creates new lots by recording plats. The
second kind of division apportions real property (space) for sale, lease, or transfer of
ownership. An example of this type of division is the sale, lease or transfer of ownership to
mobile home sites in a mobile home park. Here there is no division of the land, however,
there is a sale, lease or transfer of ownership to a mobile home site, which may or may not

contain a mobile home or trailer.

The Links at Half Moon Bay application shows eight condominium buildings (See Exhibit
C5 and C7). RCW 64.34.020(9) defines the word condominium to mean “real property,
portions of which are designated for separate ownership and the remainder of which is
designated for common ownership solely by the owners of those portions. Real property is
not a condominium unless the undivided interests in the common elements are vested in
the unit owners, and unless a declaration and a survey map and plans have been recorded
pursuant to this chapter”. This definition allows common sense to conclude that the Links

- at Half Moon Bay involves a subdivision within the meaning of RCW 58.17.020(1). Thatis
a candominium requires divisions for the purpose of sale, lease, or transfer of ownership if
it is regulated by Title 64.34 RCW, the state condominium act.

\")

Petitioners’ complaint number 4 that the site planning committee did not make required
written findings pursuant to WMC 17.36B.060 that the project is in the public interest is

supported by the hearing examiner.

WMC 17.36B.060 states that a proposed binding site plan and any dedication shall not be
approved unless the board makes written findings that: “(2) The public use and interest will
be sarved by the platting of such binding site plan and any dedication”. The city testified
that a finding for the public use and interest was not required because the Links at Half
Maoon Bay did not involve platting. As discussed above, the binding site plan is an
alternative method of land division. Its maps constitute a plat and the process of binding
site plan review and approval constitute platting. RCW 58.17.020(2) defines a plat as “a
map or representation of a subdivision, showing therecn the division of tracts or parcels of
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land into lots, blocks, streets and alleys, or other divisions and dedications” (emphasis
added).

v

Petitioners’ complaint number 5 that the site plan should not be approved because it does
not conform to setback requirements is rejected by the hearing examiner.

The application for binding site plan review and exhibits show that the condominiums are
proposed in a future Phase Il and is dependent on a major water supply improvement that
is pending but does not have a date of completion. This evidence is found in Exhibit C1 at
findings 30 and 31, Exhibit C2 finding 9 and Exhibit C5. Shoreline permits are required to
commence construction within two years and be completed within five years with
procedures for a one year extension of the deadline. If construction on the condominiums
do not commence within the timelines of a substantial development permit, a new
shoreline substantial development permit must be secured. The 200 foot setback rule is a
requirement of the Westport Shoreline Master Program which is incorporated as part of the
State Shoreline Management Act. The act exempts these rules from strict construction
and requires the exercise of liberal construction. Liberal construction requires the city to
implement the Master Program rules within the spirit that is intended to be accomplished
by the ACT. In this instance, the building inspector is required to measure a 200 foot
setback at the time of foundation inspection and authorization to pour the foundation. He
is not to rely solely on a map showing the OHWM at a snap shot in time. The discussion
about the location of the OHWM/grassline shown on a map is not controlling in this

context.

The defense of a setback line that may not meet the requirement at the time of
construction using the vesting argument arising in Talbot v. Gray, 11Wn. App.807, 811,525
p.2d801 does not apply in this case. In the Talbot v. Gray case the following was found:
“From June 1, 1971, the effective date of the Shoreline Management Act, until December
11, 1971, the effective date of Seattle ordinance No. 100423, the City of Seattle issued
permits for substantial development pursuant to the policy in RCW 90.58.020, and to the
department of ecology guidelines. Following December 11, the City issued permits
pursuant to Seattle ordinance No. 100423. Grays' obligations and rights to develop vested
on November 18, 1971, when they applied for a substantial development permit. The
applicable rule adopted by the court in Hull v. Hunt, 53 Wn.2d 125, 331 P.2d 856 (1958)
and recently approved in Eastlake Community Council v. Roanoke Assoc., Inc., 82 Wn.2d
475, 481, 513 P.2d 36 (1973) is [T]he right vests when the party . . . applies for his building
permit, if that permit is thereafter issued. This rule, of course, assumes that the permit
applied for and granted be consistent with the zoning ordinances and building codes in
force at the time of application for the permit.” (MRSC municipal code and court decision
legal research service data source) One has to keep in mind the distinction between rules
that are changing as a result of new legislation and the application of a standard in an area
where physical changes take place. The City of Westport's Shoreline Master Program
setback requirement has not changed. If the city council changed setback after the
shoreline application and to the detriment of the applicant, the vesting rule would apply. In
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our case, once the building permit is issued, and the shoreline recedes thereafter, the
condominiums are vested. '

Vi

Petitioners’ complaint number 6 that the binding site plan should not be approved because
it does not make adequate provisions for public health, safety and general welfare, and is
contrary to the public interest is not supported by the hearing examiner.

Petitioners' exhibits and testimony establish the extent of erosion that has and continues to
affect the Washington State Parks and Recreation Commission property northwesterly of
the proposed condominiums. Exhibits C1 and C2 show that the City Council and Planning
Commission considered the erosion effects along the Ocean and Half Moon Bay. Both the
City Council and Planning Commission entered required findings on adequate provisions
for public health, safety and general welfare, and public interest.

Vil

Petitioners’ complaint number 7 that the dedication of required right-of-way easements and
land was not required concurrently with the approval of the site plan pursuant to WMC

17.36B.080 is supported by the hearing examiner.

WMC 17.36B.080 states that “a site plan shall not be finally approved until or concurrent
with a dedication of required rights-of-way, easement and land.” The city testified that this
requirement was impossible because the utility ordinance, WMC 13.04.06, required
building the improvements that go into a dedicated right-of-way or easement before it can
be accepted by the city. The relationship of WMC 17.04.06 to the requirement set forth in
WMC 17.36B.080 does not bind one to the other. They are separate requirements. WMC
17.36B.080 require a dedication of rights-of-way, easement and land at the time the
binding site plan is finally approved. There is no requirement to build anything in the
dedicated area. WMC 13.04.06 addresses the ownership of water system improvements.
It requires new water line improvements to be turned over to the city along with any
easements and or rights-of-way associated therewith if it wants to connect to the city water

system.

A straightforward implementation of WMC 17.36B.080 is to require a dedication sheet as
part of the drawing submittal. The elements of the dedication sheet would include
signatures of all owners who freely grant the surveyed rights-of-way or easements and the
signature of the mayor and other necessary parties accepting the dedication on behalf of
the city along with title report to show clear title. Required improvements within such
dedicated rights-of-way or easements would be built after construction drawings and

permits are approved.

Testimony was given that access and utilities serving the condominium complex could not
be dedicated because it was proposed on land owned by the Washington State Parks and
Recreation Commission. Further testimony stated that the exact location of the road on
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Washington State Parks and Recreation Commission property depended on restrictions
imposed by this owner. These limitations do not excuse the Site Plan Review Committee
from enforcing the standards under WMC 17.36B.080. In fact it is an essential and integral
part of WMC 17.36B.060(1) if the committee made the required finding and conclusion to
show that appropriate provisions were made for “streets or roads, alleys, other public
ways”. This connection between WMC 17.368.080 and WMC 17.36B.060(1) is especially
relevant because the evidence and exhibits did not show the nature of the easement over
the road built on Washington Sate Parks and Recreation Commission property.

Hearing Examiner Decision

The appeal is sustained and binding site plan approval is remanded to the City of Westport
Site Plan Review Committee.

Signed this 21% day of April 2004 by /«'1 Mw?’ Ay e~ Kenneth Kimura, City of

Westport Hearing Examiner

Attachments:
Taped proceedings from April 8, 2004 and April 9, 2004

Exhibits A1 through A81
Exhibits B1 through B3
Exhibits C1 through C10
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BEFORE THE CITY COUNCIL
FOR THE CITY OF WNESTPORT

FRIENDS OF GRAYS HARBOR,

Respondent/Cross Appellant,

ve. DECISION OF CITY COUNCIL

CITY OF WESTPORT SITE PLAN
REVIEW BOARD,

Appellant/ Cross-Respondent,

and MOX CHEBALIS, LILC,,

Appellant/ Cross-Respondent

I. INTRODUCTION

This matter comes before the Westport City Council for hearing
on June 16, 2004. A closed reccrzd hearing was held ‘to'consider
appeals filed by the City of Westport Site Plan Review Board, an
appeal filed by Mox Chehalis L.L.C., and a cross appeal filed by
Friends of Grays ngbor (FOGH). = These appeals arise from a
decision of the City. of Westport Hearing Examiner dated April 21,
2004, to approve in part and remand portions of site plan approval
| issued by tﬁe City's Site Plan Review Board on February 2, 2004.

Appellate argument was presented by Jeffrey S. Myers on behalf
of the Site Plan Review Board, Barnett RKalikow on behalf of Mox

Chehalis L.L.C. and Davida Finger on behalf of FOGH.

DECISION OF CITY COUNCIL - 1
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II. OBJECTION TO REPRESENTATION BY MR. MYERS

As an initial matter, FOGH objected to the representation of
the Site Plan Review Board by Jeffrey S. Myers of Law, Lyman,
Daniel, Ka.merrez; & Bogdanovich due to an alleged conflict of
interest arisj.ng from Mr. Myers prior advice to the City in land
use decisions and appeals concerning the Links at Half Moon Bay
project, which is the underlying subject of this appeal. Mr.
Myers advised the City on matters concerning the adoption of an
ordinance approving a Master Plan and Shoreline Permits for this
project and represented the City in defending appeals brought by
FOGH concerning these approvals in Thurston County Superior Court
and the Shorelines Hearings Board. This challenge requires the
City Council to determine the facts relating to the scope of Mr.
Myers representation.

FOGH alleged that Mr. Myers had advised the City Council in
prior appeals. The only appeal to the City Council previously
filed by FOGH relating to the Links matter was an appeal of the
Planning Commission decision to issue shoreline permits for the
project. That decision was appealed by FOGHE and the Washington
Environmental Council to the City. Council in October 2003. The
.City Couﬁcil held a closed record hearing to consider the shoreline
appeal, which was attended by Mr. Lowney as counsel for the

appellants. During these proceedings, the City Council was advised
by Wayne Hagen, of Edwards & Hagen, the City Attorney, not by Mr. .
Myers, who argued in support of the permit decision on behalf of

City staff. No objection was raised by FOGE to the roles of the
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City Attorney, who advised the City Council, or to the role of Mr.

Myers. This is exactly the same arrangement that Mr. Lowney was

informed would be made for the site plan appeal.
In its objection, FOGH requested that the City Council appoint

separate legal representation to advise the Council in this matter

because Mr. Myers has previously represented the City. 1In this

appeal, the City Council was provided legal counsel by the City

Attoi:ney, Wayne Hagen, of Edwards & Hagen. Mr. Myers did not *

provide any legal advice to the City Council concerning this appeal
and had no communication with the City Council except for filing
the Notice of Appeal, briefs and statements made at the closed

record hearing. Mr. Hagen, the City Attorney, is not associated

with Mr. Myers' law firm. They are in separate law firms, maintain

separate files, and Mr. Myers does not have access to any

confidences communicated by the City Council to Mr. Hagen in this
matter. Furthermore, there are no confidences arising from Mr.

Myers' previous representation of the City which are at ‘issue in
this matter.

Mr. Myers filed a Declaration on May 10, 2004 responding to
FOGH's objection. FOGH has not refuted that declaration. .Pursuant
‘to his request, Mr. Myers was advised by the City Attorney that
there was no conflict of interest and that he could continue to
handle this appeal. Thereafter, Mr. Myers filed legal briefs in
this matter prior to the closed record hearing.

The City Council hereby determines that there is no conflict

of interest arising from the representation of the Site Plan Review

DECISION OF CITY COUNCIL - 3
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Board by Mr. Myers in these circumstances. The arrangements for
separate legal counsel for the City Council are identical to the
arrangements made in prior litigation between the same parties in
which Mr. Myers advocated the position of City staff. FOGH did not
o;.:bject to Mr. Myers' role in this proceedings, and has waived any
right to object. Furthermore, the arrangements for separate legal
counsel have been approved by Washington courts in administrative
appeals, even where attorneys share the same. office. Amoss v.
University of Washington, 40 Wn. App. 667 (1985); Sherman v. State,
128 Wn.2d 164 (1995); Medical Review Board v. Johnston, 99 Wn.2d
466 (1983). Since Mr. Myers and Mr. Hagen are from separate law
firms, their separate representation of the appellant and City
Council respectively is appropriate.

III. HEARING EXAMINER DECISION
A. Public Notice.
Section I of the Hearing Examiner's Decision is AFFIRMED.
FOGH agreed to dismiss its challenge to the public notice in this
matter before the Hearing Examiner. FOGH has abandoned this issue
by not raising it in its Notice of Appeal.

B. Adequacy of Application.

‘Section II of the Hearing Examiner's Decision is AFFIRMED.
The City Council finds against appellant FOGH in its second
assignment of error, that the Hearing Examiner made a legai error
in finding that the binding site plan application adequately showed

contour lines and setback lines.
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The Hearing Examiner correctly determined that the site plan
application submitted by Mox Chehalis L.L.C. was factually adequate
under WMC 17.36B.040. This factual finding is supported by .
substantial evidence including the testimony of Randy Lewis and Jim '
ﬁankin and Exhibit C-5, which is the Site Plan Application. FOGH's
objections to the application contents relate to whether the
project complies with applicable standards, not their inclusion in
or omission from the application. The Hearing Examiner correctly -
determined that the application itself was adequate,

c. Binding Site Plan Analysis.

Section III of the Hearing Examiner's Decision is REVERSED.
The City Council finds in favor of appellant Site Plan Review Board
in its first assignment of error, that the Hearing Examiner erred
in Section III of the decision by concluding that Chapter 17.36B
WMC applies only to binding site plans in lieu of subdivisions.
The City Council further finds in favor of appellant Site Plan
Review Board in its second assignment of error, that the Hearing
Examiner erred in Section III of the decision by concluding that a
subdivision was proposed by the site plan submitted by Mox Chehalis
LIC.

The Hearing Examiner erred by characterizing the Mox Chehalis

application as a "binding site plan."” The Hearing Examiner further

erred by holding that Chapter 17.36B WMC applied only to binding

site plans under RCW 58.17.035.

Chapter 17.36B WMC contains two separate provisions relating

to "site plan review" and review of a "binding site plan." Review
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of a "binding site plan" is provided for in WMC 17.36B.010 where a
division of land is proposed in lieu of a formal subdivision
process. WMC 17.36B.020 requires "site plan review" for
developments invblving industrial, commercial and multi-family
projects. The Mox Chehalis site plan is required by WMC 17.36B.020
to obtain site plan review. Since no division of land is proposed
by Mox Chehalis in its application, the Examiner's conclusion to
review the site plan application as a "binding site plan" under WMC

17.36B.010 was an error of law.

The inclusion of condominiums within the site plan does not
necessarily require a binding site plan or subdivision process. In
Crispin v City of Seattle, 149 Wn.2d 896, 71 P.3rd 208 (2003), the
Sﬁpreme Court approved a condominium project which used a boundary
line adjustment and did not require a binding site plan or
subdivision as contended by opponents of the condominium project.
FOGH has cited to the unpublished decision of the Court of Appeals
in Crispin, which was subsequently reversed by the Supreme Court.
In briefing this matter to the Hearing Examiner, FOGH's citation to
the unpublished opinion without disclosure of the Supreme Court's
| opinion reversing the opinion may have mislead the Examiner into an
' erroneous legal determination. It would be impossible to reach the

result that the Supreme Court approved in Crispin v. Seattle, if a

binding site plan was required by the mere inclusion of

condominiums.

Mox Chehalis may seek to divide property in the future, but it

has not done so in the site plan application in this case. As
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such, issues relating to standards for a binding site plan were not

before the Site Plan Review Board and are not ripe. If the owner

seeks to divide the area of the condominiums in the future, when

condominium declarations are filed, it may do so by filing a

boundary line adjustment, binding site plan, subdivision or other

process, as appropriate.

D. Findings Required for Binding Site Plans

Section IV of the Hearing Examiner's decision is REVERSED.
The City Council finds in favor of appellant Site Plan Review Board
in its third assignment of error, that'the Hearing Examiner erred
in Section IV of the decision by concluding that the Site Plan

Review Board failed to make finding s required by WMC 17.36B.060.
WMC 17.36B.060 sets forth standards and requires findings

which are to be made for binding site plans. This section applies

only when there is a division of land proposed since this is a

requirement for there to be a "binding site plan."
The Hearing Examiner erred by applying WMC 17.36B.060 instead
of WMC 17.36.050, which sets forth the standards applicable for

review of site plan applications. FOGH does not contend that the

site plan violates the standards set forth in WMC 17.36B.050 and

the Site Plan Review Board did not err in its decision to approve

the site plan application.
The Hearing Examiner further erred by finding that the site

plan application involved a "plat." The definition of a plat in

RCW 58.17.020 is the representation of a "subdivision" which is

defined to involve the "division of land." Since no division of
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land is proposed by the application filed by Mox Chehalis, the site
plan is not a plat and the requirements of WMC 17.36B.060 do not
apply.

E. Setback Requirements.

Section V of the Hearing Examiner Decision is AFFIRMED. The
City Council finds against appellant FOGH in its first and third
assignments of error, that the Hearing Examiner made a legal error
by applying collateral estoppel based on previous decisions by the
City Council and Planning Commission and dismissing petitioner's
complaints and that the Hearing ﬁxa.miner made a legal error in
finding that the setback lines need not be re-measured at the
binding site plan stage and affirms the Hearing Examiner.

The Hearing Examiner was correct to reject FOGH's appeal
concerning setback compliance in this matter. The setback is a
Shoreline Master Program requirement that is within the
jurisdiction of the Planning Commission. The Planning Commission
issued a decision finding compliance with the 200 foot setback on
September 30, 2003. This decision was sustained on appeal by the
Westport City Council on October 30, 2003. During the Planning
Commission hearing and subsequent appeal, the issue of compliance
‘with the 200 foot setback was raised by FOGH and a decision was
entered finding that the project complies with the 200 foot
shoreline setback requirement. The Hearing Examiner is not |
authorized in the review of a site plan application to reconsider
or alter the findings and conclusions of the Planning Commission in

determining compliance with the Shoreline Master Program.
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The Hearing Examiner correctly found that the City is
obligated to enforce the 200 foot shoreline setback required by the
Shorelines Substantial Development permit and shown on the site
plan a.pplication.when the project is constructed.
| The Hearing Examiner was also correct not to reconsider the

decision of the Planning Commission under the doctrine of

collateral estoppel. FOPGH contends that there were changed

circumstances that allow the issue to be revisited, relying on
Hilltop Terrace Homeowners Ass’n v. Island County, 126 Wn.2d 22, 31
(1995) and Weyerhaueser v. Tacoma Pierce County Health Debt., PCHB
No. 99-067. The portions cited by FOGH from the Weyerhaeuser

decision are actually from a dissenting opinion and do not control.

Hilltop Terrace is distinguishable because it dealt with whether
changes to an application would avoid the preclusive effect of a

previous permit denial. This case does not involve any changes to

the proposed project, nor a previous permit denial.

In any event, the factual circumstances since the Planning
Commission found the project complied with the 200 foot setback
have not materially changed. Substantial evidence shows that the
marram grass line has not retreated in the areas immediate adjacent
to the condominiums. ' The 200 foot setback is measured from the

FOGH's evidence poihted to erosion which

It did

marram grass line.

occurred at West Haven State Park in the winter of 2003.
not address the area immediately affronting the condominiums which
is to the east of transect four on measurements prepared by Pacific

International Engineering. These measurements taken in March of
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2003 and again on December 19, 2003, show that the marram grass
line along the primary bluff has not been materially altered.
Hence, there is no reason to reconsider the issue of compliance
fdith the 200 fobt setback requirement. Because there was no
material change in the application before the Planning Commission
and the Site Plan Review Committee and there is not material change

of conditions, the Hearing Examiner correctly rejected FOGH's

appeal.

F. Public Interest.

Section VI of the Hearing Examiner Decision is AFFIRMED. The

Hearing Examiner correctly refused to reconsider findings that the
project is in the public interest. 1In this appeal, as in prior
appeals of the master plan for the Links at Half Moon Bay approved
by Ord. No. 1277, FOGH contends that the likelihood of future
erosion threatens to undermine facilities constructed as part of
the Links at Half Moon Bay and that, therefore, the project is not

in the public interest. The City considered these arguments as

part of adoption of Ord. No. 1277 and made findings that the

project is in the public interest. These findings were appealed to

the Thurston County Superior Court, which affirmed the City

.Council's decision and findings that the project was within the
public interest. FOGH has presented no factual or legal basis to
require the Site Plan Review Board to revisit these findings and
the issues previously decided by the City Council.

The City Council finds against appellant FOGH in its

unassigned but briefed allegation of error that is set forth under
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heading D on page 4 of FOGH's appeal memorandum; that the Hearing

Examiner erred in finding that all requirements of a binding site

plan lieu of subdivision were satisfied. The Site Plan Review

Board correctly made findings that the site plan provided for
public, health, safety and welfare required by WMC 17.36B.050. The

Hearing Examiner Decision to uphold the Site Plan Review Board's

findings was correct.

G. Dedications.

Section VII of the Hearing Examiner's Decision is REVERSED.
The City Council finds in favor of appellant Site Plan Review Board
in its fourth assignment of error, that the Hearing Examiner erred
in Section VII of the decision by requiring that deeds finalizing
dedications be executed prior to or concurrent with approval of
site plan review instead of after completion of construction as

required by other provisions of the Westport Municipal Code. The

Hearing Examiner is reversed on the imposition of such

requirements.
WMC 17.36B.080 is intended to assure that developers complete

any dedications of required rights of way, easements and land. The

lanquage of WMC 17.36B.080 does not specify when deeds of

‘dedication are to be offered, nor does it specify the process for

acceptance of dedications. The Site Plan Review Board did not

exercise the authority given to it by WMV 17.36B.060 to require
dedications because this project did not propose to divide land and

was therefore not being reviewed as a "binding site plan" under

that section.

DECISION OF CITY COUNCIL - 11

BSP 01161



To the extent that any dedications are required, the Hearing
Examiner's interpretation of WMC 17.36B.080 was incorrect and leads
to strained, absurd consequences. The application for site plan
approval identifies areas which will be dedicated to the City upon
éompletion of road improvements and other infrastructure. 1In its
testimony before the Hearing Examiner, the applicant acknowledged
that it intends to dedicate these areas after completion of the
infrastructure. The applicant thus satisfied the requirement to
identified areas to be dedicated concurrent with the site plan.

The process of making those dedications should be consistent with

establishing practices identified by the testimony of City

Administrator, Randy Lewis, and other City ordinances. This
practice will require Mox Chehalis to offer deeds of dedication
describing the areas dedicated upon completion of the road
imProvements and other infrastructure. The City shall, thereafter,
inspect such facilities to assure that they meet City standards and
verify the accuracy of the 1legal descriptions ibn prior to

acceptance to the deeds of dedication.

The City Council also agrees with appellant Mox Chehalis LLC
in its fourth assignment of error. The Hearing Examiner erred in
.holding that Mox Chehalis was required to dedicate Jetty Access
Road on land owned by the Washington State Parks. This was not
required by the SPRB or any other decision of the City. To the
extent that the Hearing Examiner would seek to impose such a

requirement, the examiner lacks authority and has not made findings

supported by substantial evidence to support such a requirement.
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IvV.

CONCLUSION

Based on the foregoing conclusions, the decision of the Site

Plan Review Board to approve the site plan application submitted by

Mox Chehalis for the Links at Half Moon Bay is reinstated. This

decision is the final decision of the City of Westport. Any appeal

of this decision shall be made to the Environmental and Land Use

Hearings Board in accordance with RCW 43.21L.

PASSED by the Council of the City of Westport this 22™ day of .

June, 2004.

ATTEST:

Vg b_LcbSr-

APPROVED:

bjtd 'Wwvzé‘"‘"“’ {rr-cy

Gail Mullvain, Council Person

ﬁfmc//; QM b-z204

Eug;ﬁe Hall, Council Person

Ken Bowe, Council Perscn

Margo ‘Packett, CMC
Clerk/Treasurer

APPROVED:

L

MieH{del Bruce, Mayor
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