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.ASSI@N?dENTS OF ERROR 

1. Mr. 321 6. was denied his cons:itutionai right to a :i~:ai;in~o:ls ,ji~r> 

2. The trial court erred by failing to gibe a unanimi:> instruction 

3.  Thi -  irk! ::ourt errcd 55 gi\.ing !nstr~~c:ioil N o .  i 0. \; !iich seacis as 
4 c)M'S: foli, 

A person knows or acts knou.ingly or \\ it11 
* .  ,. ,. 

':.;;7(?~:, :edge u.!1.:1? :c is ci\L::.e u: 2 ;::&.I, i';%crc;. .;:. 
circ~:rr;stances or ~esui t  which is described 55. ir.-.\\ as bei1;g 
a c~in-ie, whetker or not the person Is aware rhar :he fact. 
.:il.cL:::lstan<e t?: ~ i ~ ~ i ~ j t  is a cl.illl;. 

If a person has infornlation which \aouici lead a 
reaso:~able person in the same situation to belie\ e thaz facts 
x i s t  ;l-hich are described by I an  as being 2 crii;;e. th t  is:\- 
;:: p;:':;litted br,: fie: reqiiireil :o f h d  :hat he ;1r 5:-.e scr:, 
\.-jt.j. ;::low)ed2e, 

Acting knowingly or with knom.!edge a:jo is 
, . 

es:s?,:shed if a persoc acts intentionali~r. 
S L ~ U ~ .  A A CP, I n s t ~ u c t i a ~ ~  10. 

5. The cour:'s "kcov-ledge" instrsc~ion coctaiceci ail i inproper xandatory 
presumjmor;.. 

. .. . . . 5. The col::..'s "k;;o[x iedce" - insti.uc?ion impermlss;al! y l i e \  cd rile ga-e 
of its burde~: af esrab'lshii?~ t an elemex of tj:e o l f e ~ s e  by proofbq,or,d 3 
reasomble doitbt. 

7. XI:-. FJcc;l\.e was .jalied [he effe~t i i -e  assistance c)fci;iinsel \\,-iyn his 
aitorne)- fiiiizd to object ro :he irnproper "knolv\-ledge" insrructioii. 



8.  I'he t r i d  ~ o u r t  erred C) gi\~ing Instr~~ction No. 9. \ii:ich read:, r,i 
folios\:  

- s~ , l~~ , l -Lf , : e  .', .- -1.595' i1ica;:S si ly ;iO~ili)11 G? .. ,>cr~ci?'h 
i~od: or  undergar!iicnts tha; is co\ ered by zlorl:i~lg al?d 
i~lterided to be proxcted from public view. 
Su,q>. CP, inst~uclion 9. 

9. Mr. Boyd was con\sicti-d unde: a statute that is unc.~)nstitutiona!l> 
vaglle. 

10. ih?!. H c , > ~ i  Mas c o i : ~  iitci-l ~;nde:- a statlit5 that is ~~nc , ) r i s t i t : i~ lc~~~! ;~i l !  
ov, .  b .... ~r ~\,iid. 

11. Thc :rid x u r t  erred 5) failing io inciude zn instrution lin~iting the 
delinition of-'intimate arers" to its consritutional boundaries. 

ISSkiES PERTAil$BNC TO ASSIGNMENTS OF ERROR 
.'1 -- 
c a n  i3oyd i?.-a:: c.hnrgcd ]t:i olie comli cj; ,; 0 )  ~ ~ ~ ~ i s m  aiiz El 

~ o ~ i i ~ i s  c:'at~einpted ~,oye~irLsfi~. tr trial. rhe prosecutia!i o f i r ed  rwc. 
photographs :a prove :he completed crinlz charged in Count i. The scare's 

. . 
evidence cjcr::ned five additional incidents to establish the offi't;_.nse charged 

1 .  im cot;n:j I!-''I. Tile CoLil.: dismissed Cean[ I't7 12 ciosil:g - . .  arzLin?efils, bc: did not tcl; :he j ~ i r ~ .  \ihich lilcraec; t1.a.. count rz]eced ;o. - 
The court did not g i -~  e a unanimity ~IISITUC~~OII .  and the siate did not 

. - 
tie:: G;>;- ~hc.:ograph ;:j basis for Count 1. >c;r did :he prosecuc;? 
indicate ~xi1ich incider:: rcjaled to esch count of tile ren;aining c&rges. 
The jury returned a genera! verdic: finding ,Mr. £30)-d g d t y  of Count I and 
C o ~ n t  \'I. 

I .  Did the absence of a u i ~ a ~ ~ i m i t y  instructio:~ 1,iciats Mr. 8oq .d '~  
c.onsi;i:utional :.ight to a manirnous ;.erdicr? Assignme:~l;s r>f Error 
'.:os. .:.. 2. 3. 

2. Did the proseci~tion's failure to eIscr i+-IIch ~hotograph 
<k2rr-.s;)onded rc, ;;fiie o.Cfens= chargGd c o ~ n :  . : iaiai2 11:. Baj-d.S 

. . 
cc;ns:::ut~onai right ro a menin~orrs \,zrdici'? .As';ig~l;;icn~s af En.0~ 
Xos. 1.2, 3 .  



3. D'd the pr~>sec~:rion's :hili:rc to 2lccl 11hic1- incidz!:! 
cdtses9onded to lhc' oil'eil~es <lia:gecl 11; Count> !I. 111. V. and Vi 
: iolale Mr. Bold's constit~tionai right to a unanlinoLis verdic:? 
-"-c\ig*;ments oi'F!-.or Nos. 1.  2. 3. 

The court's "knowledge" instruction inappropriateiy included a 
rnzndaiory p:-esumption. requiring the jury to find hr?o\\ iedgc i f  Mr. 8oyd 
3c:i.d intentionally (mithou! eupla~ning v.!lat kind of ~n!~n~ic):?;il ,ici could 
g i ~  z riss lo the presun~ption). The instruction also niib\taied tile iau. 
defining hilo\\ledge to nizan marelless "of a fact. ciscumstance or rcsult . . 
w l i : ~ h  is described b> la\\ 21s being 2 crimc. Dcf'enbc coansci did n ~ ) t  
ob-ject to the erroneou., Ii;s~ i-uction. 

, . . . . . +, , 'siilg i3 ik? ;?ova ~~a~:diird of re\ l i ' : ~ .  d l ~  :hi' :rial cc,r3 C I L L . r  s .. . . . $ .  : j d  ;.yyL:;;iar: Crcate zn in;i;c:i;2jss;z:; i-i:ai-,d~Lr~;~ 
- ,  prss~r:~~llption? assign men:^ of Error Nos. 4. 2 .  13. 

5 .  (-sing a de no1.o standard of re~iew.  dia rhc it.lal courr's 
.'knot\ ledge" instruction nisstate the law and niisiead :he j l~r) '7 
X+:ri:;ments - cf E;:3:- NOS 3. 5 ,  6. 

s. L-sing a de ,nova srasdard of re\ iem . v, as 1:;. Boj d de~iied the 
-<fezt;ve assistance s f  tau ~ s e l  b j  his Icc~\?er's i'aii~ire to objec~ to 
fhe erroneous "knowledge" instruction? Assignments of Error 
Nos.4. 5, 6, 7.  

coilnt I, ,Mr. BGt-d was charoed witpi kfia\i;il;gl>- pirs;i.igrspjiing *. b - 
the -'inti,na:e sreas" of ansther. ~ i t h o u i  her kno:n-ledge a id  consent 3nd 
undzr cl:c~x:stances where she had a reasonable expsi-ratio11 of privac:. 
for ,ke ;_7:~;;9e of arousing or gratifyiag se:tcai desjre. !n Coun~s  11. 111, 
V. and VI he was charged with attempring :his crime. 

Co~sjctent with tlze statute. the triai ct-,i~rt cieijned ihe phrase 
-6' TF"*'T I :L" ".,I"-: . - ... ,,,. to incl~ide "3r.y portion of a p w s o ~  s %<?3j*. or 
underprmefirs that is covered by clothing and intended to be protected 
from p~l:!ic view.'' 

?. Does the defi::i:ion of rhe phrase "intimate aiea" 
vaye::risrn stai-?;te depend on the subjective intent of the person 
vicu cd. photogra;shed. or i';.!~ied? Assignnents of Error Xos. 8. 9. 
I?, : <  
A i l .  . ' 



8. Is the V O Y L ' L L S ~ S ~ I ~  s t a t l ~ t ~  u ~ ~ c o n s t i t u t i o ~ ~ z ~ ~ ~ ~  I ague because ikc 
;iciTl!;iion giilase "il.i;illlate arcas-' is sii{'ljecii\.c ; ! l i \ ~ ~ $ .  

. . 
srci~nary peopie to understttnd \$,hat conduct is i~l-ascribed'? 
.-Issignments of Enor Nos. 8. 9. 10. 1 i . 

. is the voyeur:sn sratutz :,ncons:itutionall! 1 sgue reca:rsc the 
3\21ii;.tion of tl:i: phrase "intimate areas" is too \ub-jective to 
j)rc\ ic.e ascest~?l~l,?!~!e standards of guilt to p:olcct aga:nst arb~tl-arq 
t.!~f'c)!.cel~~ent? Assignmentc of Error has. 8. 0. ! 0. 1 I .  

. - 
i U. Gces the "lnriixate areas" prong of tlit: \,o> ~:~risn:  staiuie 
. . vloihrc the due process clai~sc of the Fountte~?ti~ :4mend1-~1ent? 

Xssiy;:ments c.f Error Nos. 8. 9. 19. 1 1 .  

! 1.  is ihe "intimats areas" prong of the \,o),tturis:n stareti. 
. . 

;i;;lc~;.;;itirutiorizli>- L;; - - - -  LI -l--c t i  >L beCTiis;)- it !:; fi.'n,:, .< h si-fisir-r"l:ii L L A & . L * ,  --., ,., u l i  

xnaiict of con:':ucr yrotected bj.  he Firsr ili??ei>~j.lxer,:'- 
.-4ssig;lmer~ts of Error Yos. 8. 9. i 0. 1 I .  

. . 
i 3. 30es  the "intimate areas prong of the e:irisn siaiille 
9rohibit photogrzpht. of the clolking covering a perso:~'s intimate 

7 :- + 2:.22t. ;ind :heccbl, pyoglgfi a subs;al-&] a:llcjLp.: a f  ~1 jL?;.ied 
< < ,  condact? Asslgnmenrs af Error Nos. 8. 9. 10. : 1 .  

: ;. 3 s e s  the sabjccrive definition of '.intin:ate ;ireas'* cri,minalix a 
s,lbs~zatial amount of protected conduct? Assignmenrs of Error 
has.  3. 9, 10. ! I .  

, ~ 

14. :\IILIS~ the "intimate areas" prorlg of the tic! eurism sratute be 
~s r rnwly  consrrued to brice - it; into conformi:> x: ith the First 
:4me;idme~~t? ,4ssignrnents of Exor Xos. 8. 9. 1 0. 1 1. 

.= " 

I & . .  ' d GiJ the rr;:: ;:;!-L:T ;3 , ~ ~ S T I ; U C ~  tk12 jury \t i ~ k  ir,siyuc:ion . . .  :imirLl;g the de&-.i:ian of + ' ~ i l ~ i l ~ ~ e  are's" to :' ! ~ b  - 2onstitarlocei 
. . -  

:.;~:;:;3fies" .$-ssin:;pents of Error N,'os. 8. 9. i (1. 1 1 .  -- 



STATEMENT OF FACTS AND PRIOR PK6)CEEHSTSGS 

, ;;al\ .., ,. 13oyd was employed as a janitor at the P<-)rt .A~lgeics I-iigh 

School in  the spring of 2004. RP (5/24iO5) 1 0  I . On . ?psi1 24. 2004. 

studsnrs reparted ti) the pri:lcipal. MvIichelle Reid. that r l - 2 ~ .  be!ii.\ ed he ;$.as 

t r j  Ing :L) p,loiograpl~ i d e s  st~iden~s '  skirts. Ms. !ieici [old ICI;. Roqd tc? 

- ,- , 7 .  co:::e tc ;peak with her. R? ( 3 ; ~ s  ,05)  29-3 I .  Iie ~u;ii>,i ,;\re: njs ca;xei-a. 

sho~red h o ~ -  it was used. and she \:iewed on its small screen se\ erzl 

r .  -, 7 phstos ,:ha: qpeared to be c;f strtdents ar the school. Ri' ( 5  '2-!.';>! i 07-109. 

s i ~  s 5 . ,oA .-.; %.- and office v. ere sitai.c!-ied, resultizlg i2 the sel.luce c;i' a ~;z;-soaal 

compurzr f~i.oi11 his home. RP(5/21/05) 2 1 8-22 1.  

,xyjIr. zk)yd IVas s ~ l b s i . y ~ e i l f ~ j  charged in C'?,- Id..ub. i '*:?-- ' ' <IX-,<~T.. >. ~;3er1or 

Court w.i:h c;;le count of a.~ye~:i.isni and live counts \;f ;::temptid 

voyeuris:~l snder RCU- 9A.44.115. CP 20-22. Counts, !I - VI ofrhe 

T i l l i :  :, . :c ;T~LJ~'~l i - .  , ;:hargifig a;terr;;7tes -$ :JT,..~I-:P c ,:., - ~ -  - 
+ kLLi  i-.,~* (cad as 12 !i:>v, s: 

C3UNT I!: ATTEhIPTED VOYEURfS.2"; 
!c the County of Claliam. Stat2 of M7ashingron, on or about a 

rim? Ixterr ening bctn :en Jani.ary 1. 20C.L. and April 26. 2i3Ci4. the 

b i t .  fo: tke pcrpose of arousing and gratif~ ing ;hc -exua! desire of 
anq pe:-sen. withoui ihar person's knouledge and coilsent 2nd under 
c i r c~ms t~nces  wher: rhe perscn has a reasonable exL,xctation of 
pri\ as). LL hether in a public or private piace; did dd an act uhieh 
Nas a s~tbstantial step touards the coclmission  hat crill~e: 



cocrrarq to Revised Code of \X7ashing~on 9A.33.OIri ;~nd RCU' 
9A.43.1 ; 5(2)(b). ; Cr,\ss hlisde~~zeanos: 

1 laximuin Peiialtj One(! ) J ear in jail or Sf .CiOO fine. or botli 
pursuant ra RCW 66.23.250 and RCW 9.92.020. piils restitution. 
assesslxe:?ts and court costs. 

C'OUNT I l i :  ATTEMI'T'I3l VOYEIIRISLI 
III the C'oui~t\; of Clallam. State of Washi~lg~on. oil or aboii~ a 

iimc in;~,-;,ening bit14 2211 Saniiary 1 .  2001. an3 !2j-,!.i i 26. 2004, n i th  
intent to commit Voyeurism, to wit: lor the purposc of arousing and 
gratieing the sexual desire of any person. k n ~ ~ . i ~ ~ g l q  \ i eu  ing. 
pho~)gr~ip!ling or !ilmi.lg the intimat? a:.s-is c~l '~~:ic:?!ier  persoil. to  v;it: 
. i .(;.. \,\i~!;dut that persc311's knomiedge and co;lsent iInd unciei. 
circumsi~ilces where the persrJn has a reasonable expectation of 
pri\ XJ.. 13-hether i : ~  a pablic or private place: did d:) an acl  which 

. , a4zs L sui-;stantial s;ep icq~;ards the ccrnmission o: ;!?a: cr ixe:  
coji:i.ar>. Revised Cfi3e of M'asl~ingloii 9A4.28.020 and RC:V 
9A.44. l i 5(2)(bj, 2 Gross Misde~l~eanor: 

. .  . . . .  - -  / , 'I ,-, > :\!:3Lxlm:Ln; !'<:.;:;;\ ccc(  j ) 123: j:: ::-;: 0: h?.  j g s j ; j  A c : ~  bcch 
'~ ,Lh~;a;7~ i.;) RC]; 5@.38.25c> a!?d RCVs:' 9.33.020, r:ius res-cit.i;tlori. 7 - ' " -  

asst'.ssm;:ats and c3ul-1 costs. 

COUNT fV: ATTEMPTED \rOYEijRISk; 
Ir: -the County of Clallam, State of' Washington. o n  or abcat a 

:il?iC ;~.te~-.~-enirs,g bctn-edn Jafi;iar;; i .  2004. sfid 25. 2004. u-ith 
. . . . . . , : o r  pG2o.e of zrousillg and 

. .  . 
gri;riiv:rx: d - the ssxua! &sire of ariy persc;n, kr?io\\.ingl> \,ieu.ing. 
h.2iogrzphing or filming the intimate areas s f  ai2o:her person. to wit: 
S.X.. \,t 1!_:i:aut that person's knom ledge and coilsear rnd under 
circumstmces ~vhsre the person has a reasonable expectation of 
prli.ac~. 7.vhether ill a pi-b!ic or privete place: did do an acr which 
- t x . c ~ <  

. . 7 .  .. '._ i! ~;itp~s,tantial ;;~,cp :nx,\arjs .;kl:;e ~ c z l ~ x l ~ ~ ; ~ l i l  0 ; ~  :;:a1 ~r ' ,y? :  
T r 7 T  co:~:rkr). :.o Re\,issci Code of !Jt'ashi~lstor, - 9A4.28.i02i~ a!~d AL v ~ '  

9A.44.115(2)(b), a Cress Misdemeanor: . . .  '.,%xim~m 92;-,,.jt~, 6)nc(! j >.car jzii .5'.000 fiS2. 0;. both 
~ ~ y b i : a m  :a RCW 66.28.250 and Rif17J 9,93.02(j. 3 : ~ s  resiirutiori. 
assessEcnts and ci>ulAi C~SIS .  

,- .. 
; j t iNT 1,' : .A,, T:;:;$PTj?G T j ' ; y fZ -  ;-.> : 
s- .., -L l\iS.\,, 

, . 
{ I -  ?he Count) ;f e ' l a l l ~ ; ~ .  S:zte af Wasclnc;~ll .  o n  aboLri a -A- 

L 

rilx;;- ic;e~venir,g b:;etxv\,z2n J a n ~ a r y  1. 2064, and A4prii 36, 2964, u-ith 



i11rc.n; lo cS.)mmit \ ' ~ \ e i ! r i s ~ ~ .  10 wit: ~ G ' G T  the puq;ii>c ii!' ~;r~i!sil lg 2nd 
grarii'!ring the sexual desire of any person. knon.in=iy \ i e ~  ing. 
photographing or fl'!ln?i!;g the intinlate areas of a;-io~fier- person. tc wit: 
S.S. .  \\ i~hou l  that i;le:'-iii;'s Iinonledge and conse:?: 2nd undzi- 
circumstances where the person has a reasonable espectatioi? of 
pri\,acy. L\ hether in a public or private place: did do an act m hich 
M.L s ;L substantial sle;,, ;,?ua!-ds 111e comn-!i.;sio~? i:!':!-i;ir c r ! .~ :~ ;  
contrary TO Revised Code of' M'ashington 9A.28.020 and R i \ V  
9A.33.1 1 5(2)(b), a ( I r~s s  Misiie~neanor: 

. . ., 
hiaximun~ i'~l?;i!tj ( j n ~ (  I ) >ear  111 j31i 0:- S?.:)OO f'.::i'. i)r botli 

pursuaili ~o RCW 66.28.250 aild RC'LI.' 9.')2.020. pitis I-es;ir~i:ion. 
assessments and court costs. 

Ci)UNT \'i: A2i-Y'I'EMj'TED \,'@Jr2 (;RIsll 
!n the Coci!ty of Clallem. Szats of' YJas11iilgic)i:. on or about 

Aprii 26. 2004, w i ~ h  inrent to commit Voyeurism. ro \\it: ibr  the 
$c:;.;osz .>f arousi:~g acd gratiij.ing the sexual desii-i: of an) person, 
knoving!?. viem.ing, pnotograpning or filming the  rimate ate areas of 
anotlner person. to wit: H.A.. without that peison's knouledge and 
<a;.;ei:i s 16 i;r-.3ey ::~-ci;~stan;:~s \h.h=yz. the pers;:., j - ~ s  5 !va.isnabie 
eIxpa b~Lc:~;L;n ,-.- - of p i \  acj : ~~k~hethe1- in ~i public or pci\ aiz pizze; $id do 
an ~ c t  M ilich was I; sabstantiai szep toi~ards rhs co:iirnissioi~ cf that 
srin:e: cor.traq to Re:,ised Ccde of l%;ashingtoc SAi.2S.020 &rid 
E1Cik' 9.4.44.1 i 5(2 j(b).. a Gross Misdeneanor; 

Llaximurn Pzlnaity One(1) year in jail or $5.000 f i x ,  or both 
. . 

2u;s::arit TO RCW 66.28.250 a ~ ~ d  RC\V 9.92.02C. p!as rest~lci~on.  
assz-si?,le;-.ls ar-,d ccu:; :ras1~,., 
c p  21-22. 

Supp. CP. The photos 11-ere enlarged p:.intouts of \;<hat had beel.; si-en on 

phc,:os. 3.3'5 '23105) 48: KE'(5i24 05)98; Supp. CP 3-8 The Lour: 

overruizd the defendafit's objec~ion. 2nd ~dmittec! these enlarge:~:c.nts as 



Coiu~t IV v as disr.;iss,-d b! the coui? after the - :~tc  rested. 

RP(5/25iOj) 44. Tile court notified the jur) that Count !V had been 

dismissed. bur did no: Iden~ii-!. the incidei~t to ~vhich C<)i~ni i V  reiared. RP 

The 2,)urt i i~str~~cted to the ~LII: on hno~tledgc. \ \  ithout defense 

A person k:?ou-s or acts knowingly or. ,\ i rli 
, . . . 

kcc;;, izdge when :I? 1s a\v;.,re oi a :act. !.acts. 3;. 
:ircun?stances or result which is described b>, la\\. as being 
a crime, whether or not the persor, is aware that the fact. 

3 .  :r.~.i;.~:stan;e cr r s ~ ~ ~ ' t  1s :y:ri;- 
T ,. . , 11 a person ilks it;fc;miat~~~:,!; 14-hicfi u.cii: ,i lead 

:..zasai;able person in tile sanle sitl!srion 10 beiil-l; t: rha: % c ~ s  
zxisi tvllich arc described by la\$. as bsing a cri:-~lci. the j~lr:. 

permitfed bi;: :I!:; r e q ~ i ~ s d  to 5fid :hat l:e :;? acLe J 
with knowledge. 

. . 
Acting knowir,g!y 3r wi:h kknatv!ecige ziso 1s . 1. 1 .'. . . :ss:l-,ci;jned 11 ?. pc:ser; 221s i;;teI;tlGr.ally. 

3 ~ 2 : .  A A CP, ics:;Llcric.,fi 1 G. 

Tk? :ourt also de511ed the term "intiirnate area>" t ! ~  jury: 

"Intimate areas" means any portigon of 2 person's 
bod;? or undergarn?;snts the: is covered by clothing an2 
2 spy '.> a 

~ . .  . i,i,d tc. be 2r::reilzd fr~;c: ppi3ii: \;ie1+\-. 
-7 ,gtrp;. CP, 1ns:yucti~n 9. 

II, 111, 'I,'. and "dI: 

To con; :c, L L ~  3zfcndanr of xhe crime c ' A  TTEAPTTEI) 
VO Y E i RISM as ~hargs6 iil Counts 1i.iIi. V and \ I. each of the 
f o l i ~ u i ~ ~ g  elements of rhe crime must be probed heqond ceassl;ab!e 
doub:. Eazh coufi~ m s :  invoike a separate and discreie ac:. 



1 hat on or aboui a period of ti1112 h c t ~ z t ' ! ~  .I;in~~ar> 
. . 2604. and 4prii 26. 2063, the L)c.!'enJ;ni did an 
act ~ h i c h  mas a substantial step lo\\arci 1hc 
coi~:mission of VOYFI IRISkl. 

I -. That the act \.bas d~! l t :  ~ \ i r h  the ~illcnt to ~ ‘ ~ n i : ~ ; l i  

\TO1 EIJRISVI: and 
7 
d That the acts occurred In the Staw of V t ' a ~ h i i ~ g ~ ~ ~ i  

I .  
,! JO:: find $om the el iderlce that each ol'thesc :l:ln;l::s !la\ 

b \ ; .~n  p;o\ cd beyolid 2 r~a~oiirtblc doubt. then it \ \ i l l  bc jc>ur CiLi iJ  to 
retcir;i a \ zrdict of ;uii~> . 

an : :e othcr hmd,  if'. ~ f t e l  w~ighing a!, ~ h c  <\ .,.ence \ oi; 11ui> d 
reasonabi; doubt as ro 61-1~ of these elements, then t i  \ \ i l l  bc > o w  
dur) to return a verdict of not guilt]. 
Supp. CP.. Court's Illstruction Yo. 13. 

VI ; al:<:nprt$' \:oyeur:isw.j. (ZP 6. i ie  %-as sentznced a!;i; this ii:?;el). appeal 

ARGUMENT - 

1. THE TRIAL C O ~ R T ~ ~  F A ~ L C  RE TO CIC E APETR~CH ~ n s r a ~  c:~o\ 
3 E b I E D  Ma. B 0 l  D HIS CON§TiTtTZO\AL LIGHT ITTO A I t AhEllOCS 

,?k R-k* 

.A defcndar,~ ria). be convicted onlj. \\,hen a u i~animo-~s  jurj 

cori::lces ?hat the crimins! acr charged in rhe inforrnarioli has bee11 

commitred. Siccte v. Ktxg. 75 'Wn. App. 899 at 9t32. 878 P.2d 455 (1994). 

. . ~  
of c-riniinai ccnduct ai:3 presents ciide:lce of more :ha:; Cii? t ~ r i ~ ~ n a ;  act. 

there is a dacger that e conviction may nct be based on a U I I ~ I I ~ ~ I I O U S  jury 



finrling ihat liie dekndan: co~lmitied ally given single csirninal aci. .Ctu~e 

v. ~ i l c h e n .  1 10 Wn.2d 403 at 41 1. 756 P.Zd I05 (1 988). 

i l l  ordcr to ensare ,jiiry unaninlii\, tlie stare 112::s: e i e c ~  a single act 

upt>n uhich i :  will rel! i'oi con\,iciion. or the Jury- must be instructed that 

all inus: agree as to nliat > i t  or acts Lvere pro\.ec! be)o~?d il reahoiixb!~ 

doabt. :. Petrich. ! 0 1 Wn.2d 566 ;:.t 569, 683 P.?d 1 73 ( 1 984); ,V!atc 

v. 19rook\.. 77 Wn..4pr. i I6 at 521. 892 P.2d 1099 ( I  9;iS). Fa i i~~re  tc; 

. . 
( /1: .3M .'.?fl.,:~.!?'s p r ~ t c ~ ; i i ? . i ~  is error ;$:I: :.:l;ses f--r 

possibility that somejurors may have rzlizd on one act ~ > r  inciden: asd 

. . .  . . 
yo!:ie ai:a<zzy., resnltiyig in s lack ~f unanlmit~. 211 i;j'rhe e i c : ; i ~ ~ f ~  

nec-.ss:<-:J [or a valid ::an\ ictiop.." Kitchen at 3': 1. Beci:use ofthis, &t 

errilr czi? be raised for the iirsr time on appeal. and is presumed 

. ,. . -< ,I - -  - 2:~"; uci;ial. >,:~[e --*, ~ ; j ~ ~ : ; ~ , ' ~ ~ j ~ t s p .  13 j&:d~A21-p2. 889 ::; :; 1'5% 5 3cj 569 

j20G2): Kirchen at 41 1 .  The jury verdict will be o v e r t i ~ r ~ e d   inl less no 

rational juror could have a reasonab!e doubt as to ar?) e f the  illcirlenis 

al]qe2. Kjtc/:en, .si:,p:.n, 0; I. ! . 

? .- 
L A  t^.l:~snt I cf this case. Mr Boyd \%-as charged ii irh va\ i'~;i.is;11 

rel:.c~in~ to :<;:icole weink.~il:;er. T!le state 21 idenct- Gf lii;c 
+ 

separat:: ~hrjx~graphs, cc!arge:neilrs of ~ i h i c h  l.x:sre ~d:?~i t ted as Exhibits 8 

7 .  and 9. S ~ p p  CP. ?he :our-: did not inslruci the JLlq- :fi~:: 1; ha$ 13 

* . .  
unci1im3usi>- agree t h a ~  one of these ~ ~ v o  piio-roc.rapi?s - ~I:,c!u~zc: an m:rnate 



area; nor did rhe prosecutor elect one of the photograpi~s. Under the 

co~irt's i~~strtictions. st:me iii'ihe jurors ma>- h a , e  coilci iiiled ~ h a r  Exhibit I; 

was sui'ficien~ for a guilty 1,srdict. M hile others be1ie1.c~: that Eshib i~  9 ;vas 

sufficient. This violated Mr. Boq-cl's constitutiol~al sigh[ to a unanimnous 

vzi.;iic:. I;:ir,.i:en, > . I ~ J / . ! ! .  

i'he court did :.lor instruct ihe ji!r_r, that it had 10 ~in:lnir!?ousl)- agree 

. . 
on 3 parr:cL~:z:r incident to convict Mr. Bold of the attelnpted ;io~.eilrisn.1 

ch::~gs A-j ;i. COU?.~ 1. $3:?e j~j.31.j ixay jla\.e i):?e i!-:ci:-fejlt, u.ilile 

othzrs ibc~,ss:: on ano:her. Again. this 1-ioiated Mr. BG) d's consti?u~ional 

right to e i.r:c;?imods i zrdicr. Kif~.Jzen. .c.ilp;u. 

- . - .  ?>.ilure ri-;,.e ,Pe/i.j;iz InS~r.:Icli()!: c;j.~r ;zn;i i s  :;rzsLl;fi2d 

. . pre~iildiciz!. Greathoi:se. .>:c//i.u. Because cf ihis. 141. 5<)> d's c~!::~ Lc'ilons 

mL<t be ye\, cysecj and i2is case remanded to the Superis:- CouyL FL7y 2 n,-\:- 

trizi. ,kAri!tchei;i, supra. 

11. THE COURT'S "KI&'~\%LEDGE" l\STRLC7CiO\, \ i o k 4 T E D  D L E  
PROCESS BECkLSE IT Z'REaTED A \I%YDATO;i\ PRESL MPTIGK, 

'+;~ssP, %TED TPEE caw, AYD l i n s m s s  THE JL XI R E G - \ R E ) I ~  4h 

ESSEIITIAL ELEMEhT. 

the prosecu;ifctn must pro1 e that the defendant k ~ o ~  insib photagraphed 

the int!;l:ate xeas  of afiother person. RCW 9A.44.1! 5 .  L7ndsr RCU' 

1 9A.08,':10; ;'b), "A nerslji: knom s c?r acts kr,a~\-ingi!- :;r. tl-iti: .L ;-?-.- c u ~ b T i ~ ~ g e  



when ( i ,  he is aware of a iict. facts, or circumstances <)r result described 

by a st::rilte defining a]: ofil-nse: or. ( i i )  he leias informa~ion which :tould 

lead a reasonable man in r!ie same situation to be1iek.e -;hat facts .2?;is1 

. . which :'acts are described by a statute ciethii~g an oi'fe:lse. 

JLI~! i ! ? s t ~ u ~ t i ~ : i ~ .  \I lien tak.i=n as a v.ho!e. !ni!..;t ,-,t-(ipe!.!! i11- l 'o l . i~  the 

trier of fact of the app!icable law. S/u/t. 1.. 11021g1~1.~. I 28 Wn.illpp. 5 5 5  at 

- .  . . 
562.  1 i 6 ?..32 1012 (id(i5). or?Iissic:.l or i~Iss~a~~l - . : i .1?~  of tile !:j\q.. i n  a 

irir!, ins~ruction thst reiieves the srate sf  irs buden  I-<. ii;:'in.e el. c'ry clement 

of the crime charged is erroneous and \.iolztes due process. Sigrc! :.. 

7',!7\,mcrc;. i5.2 Wn.22 531 zi: 844. bJ 2' " : .X: ' i 976 (?PC\ - .I , ,  J-? 1 : .  ;. .\, . {!!CI 1. & + ~ ~ c f ~ L i ~ , ~ l L ~ .  

1 ;-: '$;:.2d 67 at 76. 5-41 p.2d 66: (1997';. j~ul; insty::c:iolls are :--.vicx,~;~d 

- ,  de :zo~y;. ,jcj.=.e y. ipej;;. q:'C'cjyj.eca;io~.y, 2 5 5 p7n.2cj 3(.:1 ;: 323,  ; 9 P . 3 j  

825 (2C35). .-<&jury i ~ s t r ~ ~ c t i o n  w!-icll missfatzs an e!e::~r~;t of al; offense is 

no: ha~:::less d e s s  it can be skov3 be) o:ld a reasonakie doubt lriat :he 

. . .-\ ei;.>r pC; 113; =ontri%ut2 ;a \~er-ic;. ,,/i~[c 3,: si.o::,;7. . 47 \!.,--.2j 33c 2: 

34:. 58 P.3d 889 (2062). 

7. I ' ~tnthenr,o:.e, d ~ ; .  Fracess :chibits :he of c:;:;c!uslve 

prcscc;?~i~;~s in jnry ir;srxclions. ~ ~ c ; .  r-s~pT-+ ,Lr.iu.L2 --' ianflir: t ~ i t h  the 

presumption of innocence and in\-acie the fzictfincli~~g f~rnction af the .jxir;i.. 

. . 
.y!L,,.2 -: .j'(l>,.:i;-;2>94 '#T 7.L 4 <(jg zt 57-;. 618 82 ! l q $ ; ~ ) , .  c;:z;7ij- 0 

,Cccr?dsri.om c. .Monranu. 332 U.S. 5 10. 99 S.Ct. 215G. 6: L.Ed.2d 39 



(1979)) and .iJori.~.~e[~e 1'. L.nited.Y,trte.s. 342 U . S .  246. 73 S.Ci. 240. 96 

k j 5 3 ) .  L.l-:<l. 2S8 , 

tiere, -knowledge' \+?as defined b] Instruction Yo. 10 {based 01: 

WijIC i 0.02 1 .  which included the following optionai language (bracketed 

. . ir! ;j;,/?i(' 10.02): ".kcring kno\vinci\ b - or if izi-! kno l l  ie:!gc elso 1- esiabiisi?ed 

if 2 pei-:a" x r s  intzntionsll~,." !nstri!ctiol? S o .  10. SLI]:~?. C P . '  

~ a y i o p r i a t e  ase a f ~ h e  Is51 senieilce relievcs tlic proseciirioc o:' ils 

burden ;f mablishing the knowledge element, and is ieversibi? error. 

.%~;;'e :.. (j:;!11~.13 1 U;:-:.A.pp. 194. 126 P.36 821 ::2003 ,. !:I (,;(1,6/'e, the 

aci.isec. .~;;r; ;hargtd i;L.ith assa~l t i~ lg  a csrson \\.koln i-.: h;;e\:. :c, bi. a ia;\. 

.. . 
entbrcen?enl officer.' The rriai court's .'knowledge ~;lsirzctisn ivas rhe 

sz-- > . - - '1 .,,,..> . . .  
,,-, '.;z ;; ,: -; ,,tn :;:, :-llj ccse, T:12 eocr; i;l'A?ne&s ;-rs<s - r r 

. , 

con.irlci;:i:n :=cause t!?? last sentefice ofthe instructicx: ~ o i i l d  E-;:: read to 

near?, rhzt an intentioca! assault established -Mr. Gable-s Itno\\-ledge. 

. . .  
:egnrdicc.ss c;f :"vhetler s r  he ac:L121!> j<r,=lv\- the Tb7;ct;;?; S a j s  as a 

poilce oficci-. Gohie. at 203. 

' Tks tirial sentencz is bracl;eted in the WP!C beceuss it ib :o be ~ 1 s - i  8:-!iy \:here 
3pp:lcabie. 



' I i-iere . :is in Gohle, the i~cldsion of the final se!~izlli:e isas 

errcneijiis: i i  311omed the Jury to pr.esume rhar Mr. Bo! :j l<i~e\s. he'd 

photographed an intimate area if he did any intentional act. but did 1101 

g i ~ ~  3,:' g!.:ic;:ince as L O  :>?hi in12:;tional ~ict  couici riiggcr [hi:, i>:a~~d~iior?; 

prcsun:;):lo;-. IJnder i!!e ii:srracticn :IS gi\,,en. the ji::.! ::)i~!d :!i~rib~tc: to 

Mr. Bold knowledge :hat he'd ph(7tographeci an intimarz area if he 

il i~exi~;i;ai:~ .*.>ok 2 pl:o~ogrqjh. i!-:tei~ti~i&j;. foilav,e!.; -. ?zr:,:.>!:. fir 

intentionall!. ivalked f:-om o i n r  A to point B. 

- 
i l:e i::structioc MZS also c~~lf~sls ing and rnis?;ading; the court toid 

the juq.  ;ha. e person "acts i;noii:ingl> " when he "is r.:-:re of's :'- LLL -- L) 
,. circiln:s::ar:ci- or resulr des.cribed by iaw as being a s!-il-;.:i-. . . i l ~ i s  

. . .-,. lar_g~icgs arrered from rk5312t~':10131 i ang~age  of RCy.' 9A.08.6 i 01 )( b); 

under 1;;str~:ction No. i 0. the informaticn ar issue-tt;e .'fact. 

% 9. . " 

cir~ilr;:srar;,ce5 or rzsuir. --r;lcs; be described ii7j. jzM 3 crime. This 

. . 
is r,onsecslcai. See RCT@ 94.08.CI 0 (which requires ~1x1 ~ h c  ib,;f je  

described 5-c. a criminal siatute, nor ihar the fact itself Se described as a 

. , --. 
C.'.? .-r? 

. . . .  
w,,>lzej. < ioble CG::E c:;,:l;jzed T > ~ ~ 2 ~ ; ~  1 (>,g2 ~3;; $5 ; F i s l ~  - -  . -7 'L5 V x L l ! .  see  

,. . Cohle L!; 263 ("We agrzs that the in;truction is confu;: :?g.") 

-7 
I hz end resulr mias :hat :hz jury kvas unable r o  ;irtermine \n,ha-c m7as 

merit 51 tF:c i i n o ~  ledge - c]erner,t :?f Illsti.uctions 7 and 8. The insrructjon 

d~i~:ilii;s kiiV:;\~:le@e c:eatel; a coni]usiy, e pi-escmpti~r! aaild vii_?!atcd 



process. Gohie, szi/71.~;: So:.trge, slipr.Lr. Because of ~ i i i b - , .  the con\ iction 

. - 
nii!st be reversed an3 the case rema~idec! f'or a new t m ! .  C;oh!c .A:!/I~.LI. 

IIB. D E F E ~ S E  ( 0 1  \SEL WAS ISEFFECTIC E FOR F tIli,I\G 1 0  OBJFCl  TO 

d H E  ~ 0 1 ~ ~ 1 " s  - ~ ~ O C V L E D ~ ; E "  I ~ S I  KI c T I O ~ .  

The Sixth Amendment to the I'nirsd States C'oi~stirutioii guarantees 

. . 
:h;i~ '*In ::ll c~irninal pl ; )~i i i i t io~l~.  the ~ c ; ~ s i . d  ~ ! ~ ; i l i  ~ : . l l i , ~ >  :hi- i.lighi.. . to 

ha\ e the Assistance of Co~lnsel for his defense." I.:.S. C'onst. -.lmer:d. \'I. 

Similarlj-. Ar~icle I. Section 22 oi'ihe M'ashicgtor, Stax C'onsti~uiion 

. . *  de2iarc.i;  he: crinli:laj .grosecu:ic:ls :hc -.:c~;sed r j j ~ ; ! : :  !?:2\ ;bz rigkt :o 

. . . - 
appear am! dcfend in 7erso::. or b!. coul~szl.. ." U7asli. C'onsi. :'iriiclc i .  

.-. .. . Seztioc 22. i he right .;o cc.iunsei is i : ? ~  i.i&:: ;he : - i ~ ~ ,  e 2?~~i:.i2i-Li'e ., 

coi:nsel. Sf~ickland v, Rrcsi?ingron. 466 C:.S. 658. 6S6. I94 5 . P .  2C52. 80 

L.Ed.2d 67% (1984) (quoting AZ4c_'tj"Lli~i? 1%. Kje/~~i 'd .~~. ' ' i .  797 U.S. 759 at 771 

P", - n. 14, 9- S.C;. 1441.25 L.Ed.26 763 (1976)). 

Dei'e~~se counsel xus t  employ '-such skill and lLfio~ledgz 2s l,\i!i 

evaluated tlgzlnst the entire record. Lopez. LI; 275. 

prongs: i 1 ) in.herher defense counsel's performancs v,-as defizleiir. 2.3 ( 2 )  

wl-izther this 2eficiencq- pre-judiced ihe defendant. S;n!e 1:. Holns. 91 



.-. .- 
ibrc.App. 4.29. 9 57 P.2d 1278 (I 9C)S). ciring Si;.lc.k!~ri~l!. Y ~ I ~ Y : : .  i 22 

del-.nd:.i;i n2::st show a reasonable probabi!it>, that, buz i?r co~insei's 

errors. rile result ofthe proceeding ~vould have bee11 different. t h in? .  

s:y:;.tr. ::: 128 i . Final!!. a r:viewi:-lg co~:r: is cot 1-eq~:i::d :o address both 

proilgs ;)f thc test if thc cieikndan: i l ~ a k ~ s  a!i insufiiciwt shou-ing o i l  tither 

prot~g, 

To es~sblish deficient perforinance. a defetidai~~ must drn~onstrate 

th;; COGI?ISC:~'J represc;;tation fell below a:; ob.jecti\.e sz;;;xlard of 

. ~ 

re~>.a~s:;lci:zss based $.in considerstion of ail rlie circa:-.;.stanc::s. .(:lu:e i. 

Bric~ilej., 141 'Wn.2d 73 1. 10 P.3d 358 (2000). To preni i  01; the rejudice 

,. . ... . . . ;;I-' ths L = ~ t  zcr l;-!e;;~cT;\.'e a;sis:ance of 2oi;nszl. 2~3 apy;t-it:-i: ~ - > Z S ;  

sht'.ii- :l-.zt '..;!-:c;re is a rzasfiijable p:-obabiTit>. chat. i - )~;  5;: cG2ur,jz?'s 

unLr~rofessio~:al errors. the rtsult of the groceedings i ~ c a l d  ha1 e Sea: 

~ ., ~ 

d;;;?re--i,'' x-l-lre v, Sc,z:i.zt/c!.,y. 91 \Vn,Apy:. 5 4 5  575. <)58 P.22 363 

(1998). A retisonable probability is a probability si~fticieix to underciifie 

coiifidei;ce iii the o u t c ~ ~ x e .  l i ~  r-e ,rlcmiizg, 142 B'ri.22 853 at 845. 15 1.3d 

61, (2061). .A. claim of  ifieffectix.e assistar;ce is re\ is\$ c.d ;Je c-x,,g. .y;lrie 

y. s.j\[, :: C)G ',&Tn.App. 4ei at 409. 996 P.26 11 j : (2i;OC). 

- .  ye::?. 'knowledge' was an es:;en~ial e!eri;er;t ofl;ile crime charged. 

Despitt this, Mr. Boyd's ar1orney failed ro object to ihz court's 

- 6 : .  ,- .* . . . . . 
L,,.oi? iedgc ~nstructian. i;~cki \I. 2s a disisrtior. of the starax> 5efin:tion 



58. This failure to ob-ject was deficient performance: a reasonabl~ 

co!npcre:lt a::drne> mouid ha1.e been fa;uniliar \kith the \:atute. and v,ould 

ha1 e k~lou 1; that the Iltngtiage of t!~e instruction diffcrcd i'ror;? il-te !anguage 

of the statute. See, e.g , Si~rte 1: T/~o~TI(~ . \ .  109 Wn.2d 222 at 329. 743 P.2d 

- -  . 
sulrrcicn~ly aware of iclc\.ant legai prinzipies ta enabl; hiill ~: . r  her +- LC! 

propose an [appropriate] iitlstructioil.") 

hfr .  Si3jrd lvas inr?ij2diced i:). rhr scar, The s"kr21,1j le:-:- ,<ge " - 

co:?vicr" instructions. 13eIeilse counsel's f d u r e  l o  object to thr: improper 

'+k i ;o~  ledge" instrrrctio1-1 ciznied Mr. Boyd the effectivi) assiscznce of 

co....,-117 .. Sr~ickland 'Th: rnn\::ct:on . . xus: Se reversed. and the case 

IV. THE '"IIVTI\IA?'E &REAS'' PROhG OF T H E  b 8 \  EL RBShl STAT[ TE IS 

a hCGYSTITUT13\ kE. 

Under RCW 9A4.31.115(2). 

-4 persen c;31:mils ;he cricie .2f\:~yi.<~.;rism if tlhe 
purpcse of arocsing or grai-icing the sexuai desire of any person, 
he or she knowingl;,; views: photographs. or films ...[ t]he intimate 
areas of another peyson wi~houz that person's kl-:oil.-ledge and 
consect and usder circumstances u-here the persor, has a 



- .  
~-<amnabIe e ~ p x t a ~ i c ) : ~  of priy! a c ~  . t+ l:e:ker 1:: '. p 3 I i ~  <)I- ate 
place. 

.. . 
I ' n d c  the statote. the phrase "intimate areai !l;ili:dei '.ail! portion 

of a person's body or ~lndergarments that is covered Sq clothing and 

'1 his ?ortion of the statute is unconstitutional bxause  ir  is both 

vague and oxb erbroad. 

. . A. 1 he '-illtimate zrea3 prong of the L ,1j2~;rism s~ac~ltt: :s 
;nccnstitutiocz11;~ -/ague under the due process clause 'nrczuse the 
dzfl;il~ion of "I~~tirnate are~ts" eupii:itlq incorporates 3 personal 
_i.a.;aard. subje~t:: e tc tne Fersm being phorogziphed. fiimed. or 
i.ieu ed. 

I.-nder the due ?rc:ess clarrse ni-';l~e I'-'ourteeil:h :i:ie:-:dn;c.ct. a 

wi,:~ suificiecl definiteness that ordinarj e o p l e  cai: ~naerstand ~ ~ l i a t  

cozduct is proscribed. or if if fails to pro\ ide ascertai~?ebir standards of 

- - 
g;li:t to ~ r o t t c t  againsr arbirra;?. er;foi.cenent. S m c  :?. 2: 'illiams, 144 

Lorang. IS0 Wn.2d 19 at 30. 992 P.2d 496 (2000). A starutz is oid for 

vaguei::bs if ;L is f r a l~cd  ic terns so vague thar; g e r s o c ~  o!'cc~xr,;or: 

.. -. 
inti-!lig::1~= L::ust neccs:?':~ gdess at its meankg ax2 r:~l:zr Ts :ts 

appiicabiiit~ Williams, sLpra, at 204. 



T'hc purpose oi'the i:agueness doctrine is to ?roi,ide citizens with 

fair nrarfiifig of what c ~ ~ ? d u c t  they must avoid; and secolld. to pro!eci them 

- , 

fio;:~ er.b!n.ar\ . ad hoc. 0;. discriminate!-y la\{ eni'orcen;uni. ! 'i!li~inz~s, 

.c.zl;:!.u, ~ ! t  203-204. ,4 statute is unconstitutionall;\nall vague if either 

recji~irel:~ent is not satisfied. W'illi~rni.~, .szq?ru. cir 203-204. Special caition 

. . 
is ::?p!:c.:j i:: =yamlql*-*l I, .~. ' . t~:t~s q1,. t!:?,~ i:i:p!:c::~: F\YST .:\I:>~IIc!R:~:x !::~eres,:s. 

Lor.a~?g. at l . A criminal statxe is ~inconstiturionail~ -,,ague vv.i:en it is 

overly sab.jecrive, allo\;~-ing officers, judges. znd j ~l.ries :o decide iihar 

cocduc: h e  statute proscribes and whar con2act wi!! be in comp:iance 

. . 
V,l+ . :- +;',= st"'; S T =  LoTc::~. lili;p:.c. L; S I .  

. . . . .ALs ;;o:ed ab0\.2, ~ , l - ~ > a ~  ci?nsti:ilres "!fir;;~;?,a;~ a12~2r RcT,# 

. . 9A.44.1: 5(!:  )(a) depends on the sabjecrive ;ntent of the persl;c k i n g  

- .  .- < 

\;ii;.t.i;2L.. sk..o;,:gra~he~L, 0;. sr!;??ed, S p e s i ~ ~ a i l r . .  LC df iht 3ozJ- Q[ 

. . 
un~erc iz~hing  L is ir;:in;atc arcs under the sta:utc only if the p s ~ n  k~cing 

viewed covers that area u-ith ihe intent to protect it 5-on: public view. This 

ga;-ds:..~ el.:-~':;itly incor;;or3tes 2 .juhje,;ii-: sr2cdard ::?sr fiGm - 
pei-son rc. person. 

- . . 
i z r  ,?:*camp',e, a ms:i;m  an (observing p'i:rdzh) who n-Tr,-,. ," v G I  s 

herself l.$,ith s full burqa may inrer~d :o prctiecr hzr en1il-e bod;,- and ro 

coi:cezi hzr <:.rpL. A ::~r!--uslim ;li.G111an atter,d:ng 2 ~ ; a l i o ~ - ~ e i l  party 

mic2k ;%,=a: ;;:= same outf',r ivit!;ol:t caring *>.P+ ,,;,, parts sf he: bociy are e,isSble - 



to prying eyes. Similarly. a high schoo! girl who wears a short skirt may 

intend io proiect her u~iderciothin~ tioil1 ~ i eu - .  but a .gi.ostirtiie \I-zaring the 

same short skirt may liope to atiruct custcmers b>. pro\-iding ral;ralizi!?g 

glinlpses of her underclothing. 

!3i.~s,.se th? stctu;~ csplicitly i ~ ; c ~ r p i . ~ T < s  a su*jecti\i: standard 

illto the defil~ition of '-intimate areas." i t  is iinconstitu~ionally \,ague. 

There is no objective tes: f'jr determining what coi~c!uc.~ is prescribed and 

ak;it c::>:::~d,:.;i, is permittzd, instead. citizcilh 3r5 left :o g~iess  ..>vi;c:h2r their 

actions i d !  ~ f f e n d  the sensibiliries of indi-\.iduals iihom the>. ~ . ien- .  

ph i~ t~g~ i i ?h ,  ;!r film in pub:ic places. Like the ssl;at~ne ;i: dl'il/i~~m.\, sli177-a, 

. . *. 

uihich crinlizalized tksats  10 .'mcnta] hsaltl-:." the .':jITil?late -reas ~ y 9 r . g  

. . of lhe i. cj>.ei::-ism statute cannot uithstand c o ~ s ~ n t ~ t ; o p z ~  scr~;,ri,l~-. 2nd . q ~ s t  

- *  .. - be sevsred ? ~ m  the remaicder of rhc stature. kk :!ltc>~ir.\.. .vtiprti. a t  2.1 2. 

Since Mr. Boyd's con\-iction rested on the "intimate areas" prong, it must 

< .  . be :.e.x~=rsez. ;,ld tk;~ Czje ~ : ~ ~ ~ s s e ( i  u-i& TJlejil&~z. 

B. -- 
i 112 .'intimate a r e ~ ~ ' '  prong of the \ oyeurisx statute is 
cmcoristitutionally oirerbrodd beczuse ii prohibits constitcrionaily 
,:ci,zc:ed fiee speech a c t i ~  ities 

-- 
:he AFlrst Amefidmcnt to the U.S. Constituticn ?rovides ihzt 

Co~gress  shall make no Iau respecting ar, estaviishment of 
religian, or prohibiting the frze exercise thereat or abridging the 
fi-eedclrn of speech. or of the press: or the eight of the 7eaple 



-,an,- > l,Lc.Lbzbly to assemble, s i ~ d  to petition the Gs\ ernmen: far a 
~.edi.~.,s of grie: zincs.  
L .S ionst .  .4ineL?ci. 1. 

This ;xovision is applicabic to :he s:a:es t11ro:lgh the acric-!I; c;i'!hc. 

Constitution affords a similar protection in Articie 1. Scction 5 

E\,erj person xaq' freely speak. write and pubiish on :;!I subjecrs, 
being responsible fi2r the abuse of that right. 
x ~ 7 s ~  .. .:. Const. .'ucic';e I. Section 5 .  

Iho~;graphs-- c v x  photographs that apgear rg depict child 

- fi 

v. jd.ver .>pcei.'h Coirli?;~?~. 535 U.S. 234. 122 S. CI. 1359. 152 L. Ed. 24 

bey ond proper bounds 2nd ,liolate  he consritutiona! p;i;tectior, of free 

spc-zck. Lo-,:<zg, si/pi.ct', C: 26. 01 er~readth challzngzs are facla;. -r is 

irrelevant ihar the defendant's own conduct maji nor be protectxi. Lorang, 

j .A sts,tute \;.-ki;il rea~lies a "sr;$slantiai" r::i,ioun; ofprotecied 

. . 
co,:duc: is ur_constltu~~ar,a:Il er~roaci, uc!ess the co->duct is -'likzlj to 

prcduce a ckdr and present danger of a serious subsianxive e\ il fnat rises 



narrowly construed to bring it in line with the constitution. Stcrte I?. 

J - . ot:ns::itl. 155 Wn.2d 355 at 363. 127 P.3C ?07 (20061. 

Without a limiting construction. the "intimate areas'- prong of 

RCW 9A.44. ', 15 is u~~constitutionall  overbroad because it criminalizes a 

su!;sts!::iai ::I:Tounz of'?ro:c.cted spccch. I-'irst. thc stnl:i:e appears to 

cri:ninai;ze ~!iotograpi?ing. lilniing. or vlcwing  he c,r/i~i.ior* of thc 

clo~hing. ?A noted abollc, RCW Ci.A.44.1 15 pr9hibits < in r:le\ ar;: part) 

viewing. photographing. or filming "an>- portion of a person's bc:dq. ... that 

. . is c~ve-eci b~ clothing and intended ro be prorecred r ' r o ;~~  public ~. ie \v ... 

. . - .  . . 
W!:en iil:erpreted brodiy. the starute appe:irs to prop-., 91 t :ei? :ng, 

photographing, or filnling: rhe breasts. buttocks, or geciial area even :&-hen 

> .  . . 20:. ere2 w1:h :lothing. 1; o-:her nards. acl- T<;ewlng. or 

filming of a person ir, a public place wou!d be crirnina!ized, assursing xhe 

other eler?lects of the statute can be established. Because such ectiviq is 

cirq,-l\- 3:*0t,s bL tJ-,.- C;  . ~ 
& L A  , A .-L- . A ,.L, , ,rs: L4r;len&:lel;;, 3 iimit:ng ccnst;;ucrib;.;; must be - 

irngosed. prchibiting cnly viewing. photography, or fihning of ri2e ski2 or 

unde rc l~ rh in~  - covereci by exterior clothing. Johnstnii, .yup-a. 

n . . where a ?imit~ng i n s ~ ~ u c t i o ~  can save 2 statute, r're 

deCzncienr's canvictioa must be reversed unless ihe c n x t  proper;>- 

, . . . ins;ruc:,-d :ile jury in aaccr22ance \?,;lm the Iimifinz ~.onsrrcction of :he - 
statute. Joh~xton, at 364. in this case, the court did not pro\-ide an! 



insrruciions iiinitilrg the rezch of :he statute. Without huch al: ins:suction. 

the ju l -  ins! have con;,icied Mr. 30l.d based or, hi5 pi:,aiograph~ ol'the 

exlerior. af the girls' ciothing. Accordinglq.. the con~riction must be 

r-e\ ersc,!. an2 :he case rei:?ii::~ed x i t h  2 I.~CS< trial. 6 5 9  i-rli:ar.d. ;fir' tria! 

coi!stls instructions mist make clear that convic:ic)~~ is iippsoprizte o n l ~  if 

Mr. Boyd \,iewed, photographed, or filmed the "intimate areas" beneath 

,kLC. . :: ' * .  - g1r.h cio!ning. 

secand overbreadrh problem arises from the sc~bjec:ivs srandard 

.. zor.?;ei:;xi In ihe definirior: of"intima:e arzas. As nc>!:cd abc\.e. wheilllcr a 

par.;icu:s: 2 ; ~ 2  is 'intilx2te.- depends on rhe s.~'njecri \re illtent d rlze person 

1 viewea. >r;ci~graphed. or filmed. '4 sensiti1.e a d  pri: are uers3n ma;; 

3 .  . . a ~ j  zct 1;: na..$.; ilg her 0; his l~'ace p k ~ t ~ g r a p t e d .  x:,.earir;g :; i-,zt LC; a\.c,i: 

prying e\-es and lenses. That person's particular sensiti\,ities 1?12? bring 

.. , the;: fi ri --. lr :til:-:in the ~=fi;; i ; ;~~; of --ictimare areas. zu.; ;hi. Frs; 

Ar::snd:i;,sii: v:ould nczieiheless protect pr;b!ic phori=igr-~?:ciy cf the face. 

There is 20 limiting construction which can save the s:;er~te from this 

. % . j~ , ,~;h~, ;~&f. ,  F;oblem, ~~~c.~;rdil- . .- lv,  tile "i12.,;imale areas ,tl-o;;,g nus t  be '3  . 

severed 50% ;he renainder of the statute. Mr. Boyd's conviction must be 

re\ . -irSc,i -1. a i d  :he case ;nu? be d i sn i s sd .  :/?.lltau~.i.r. S L ! ~ ~ T U .  



COhCLL'SiON 
7 For ~! IZ  foreping reasons, the conviction must be re\,ersc.d arid the 

a s ;  Jisn~isscil. IC the alic.:nati\e. thc casc must be zeLi:ai;dt.~ io the trial 

court tb:- a I ; ~ Y  trizl. 

BACKLLND AND I%/IISTMY 

i&tforncy f8r the =2~pzlIant 

bh!torney for the Appellant 



i c~:tiij i h ~ i  ! ~ilailed ;I C I I I !  of Appcl1ai1t.q 9penir.g BT-;ef to: ihb\"& - - - 

Mr. Garj Roqd 
10 Sandstoi;~ Place 
P0.i .'ILS~~C>. b1i4 98302 

,Ms. Jiii :.ai;Ji.s 
Clbilan-: Cocnty Prosecutors Office 
223 EL!.;: 4"' Slreet. Si;ite 1 1  
;PC;.; .l,;;geie>,. WA 98262 

Si2:led a: 01) mpia. Washington oil June 26. 2006. 
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