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1 STATEMENT OF ADDITIONAL 
1 GROUNDS FOR REVIEW 

1 
1 

1, Na than  H e r m a n n  , have received and reviewed the opening brief prepared by my 
attorney. Summarized below are the additional grounds for review that are not addressed in that brief. I 
understand the Court will review this Statement of Additional Grounds for Review when my appeal is 
considered on the merits. 

Additional Ground 1 

Please see attachement: 

'I would like to have a note on the record that was not allowedA 
clerk paper for issui@$ 

Additional Ground 2 

If there are additional grounds, a brief summary is attached to this statement. 
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GROUND 1 

S t a t u t o r y  i n t e r p r e t a t i o n  i s  a m a t t e r  of  l aw 

tha t  i s  r ev i ewed  d e  novo. S t a t e  v .  K e l l e r ,  

1 4 3  Wn.2d 267 ,276 ,  1 9  P.3d 1030 ( 2 0 0 1 ) .  

T h e  P r o - s e  D e f e n d a n t ,  Hermann, c h a l l e n g e s  RCW 

9A.82 .050 ,  on t h r e e  ( 3 )  g rounds :  1 )  The l e g i s -  

l a t i o n  i t s e l f  i s  b e i n g  a p p l i e d  t o  b r o a d l y ;  

2 )  t h e  l e g i s l a t u r e s  i n t e n t  i s  m i s a p p l i e d ;  3 )  

i n s u f f i c i e n t  e v i d e n c e  i n  Hermanns case. 

RCW 9.A.82.050 s t a t e s  t h a t  ( 1 )  " [ A ]  p e r s o n  

who knowingly  i n i t i a t e s ,  o r g a n i z e s ,  p l a n s ,  

f i n a n c e s ,  d i r e c t s ,  manages,  o r  s u p e r v i s e s  t h e  

t h e f t  of  p r o p e r t y  f o r  s a l e  t o  o t h e r s ,  o r  knowingly 

t r a f f i c s  i n  s t o l e n  p r o p e r t y  i n  t h e  f i r s t  d e g r e e . "  

F i r s t ,  t h e  Defendan t  c o n t e n d s  t h a t  t h e  f i r s t  

p a r t  o f  t h e  s t a t u t e  above  "seems t o  b e  v e r y  

d e s c r i p t i v e  i n  d e s c r i b i n g  o p e r a t i v e  a c t i o n s  

( i n i t i a t e s ,  p l a n s ,  f i n a n c e s ,  d i r e c t s ,  manages,  

Pro-se Brief - Page 1 of - 7  



o r  s u p e r v i s e s ) ,  e n d i n g  w i t h  t h e  e l emen t  t h a t  

t h e  a c t i o n s  must a r r i v e  a t  " [ £ ] o r  s a l e  t o  o t h e r s . "  

Hermann w i l l  d i s p u t e  l a t e r  i n  t h i s  a rgument  

i f  h e  " s o l d "  a n y t h i n g ,  b u t  f i r s t  t h e  vague 

a l t e r n a t i v e  d e s c r i p t i o n  t h a t  ends  t h e  s t a t u t e  

mus t  b e  d e a l t  w i t h :  " [ 0 ] r  knowingly t r a f f i c s  

i n  s t o l e n  p r o p e r t y  i n  t h e  f i r s t  d e g r e e . "  

T h i s  a l t e r n a t i v e  means i s  murky and ambiguous 

a t  b e s t .  I n s t e a d  of  i n s t a l l i n g  s p e c i f i c  e l e m e n t s ,  

i t  r e p e a t s  t h e  name o f  t h e  c r i m e ,  " t r a f f i c k i n g . "  

I n  summary, i t  d e s i g n a t e s  a  d e f i n i t i o n  

u s e d  i n  Hermann's  c o n v i c t i o n ,  b e i n g  h i s  pawn 

c o n t r a c t  s t a t e d  t h a t  " t h i s  i s  n o t  a  " s a l e . "  

S e e  S a l e s  R e c e i p t .  - 

The b r o a d n e s s  o f  t h e  t e rm " t r a n s f e r "  i s  

where t h e  r u b b e r  mee t s  t h e  r o a d .  Did t h e  l e g i s l a t u r e  

i n t e n d  f o r  any  " t r a n s f e r "  of  a  s t o l e n  good 

t o  b e  t r a f f i c k i n g ?  How f a r  c a n  t h e  s t a t e  

go i n  u s i n g  t h e  word " t r a n s f e r "  t o  o b t a i n  t h i s  

t y p e  o f  c o n v i c t i o n ?  
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Combine t h e  " [ f l o r  s a l e  t o  o t h e r s "  l a n g u a g e  

w i t h  t h e  f a c t  t h a t  t h e  s t a t u t e  f a l l s  w i t h i n  

11 t h e  RCW c o n c e r n i n g  " p r o f i t e e r i n g ,  and may 

i t  p l e a s e  t h e  c o u r t  t h a t  we s e e  a  glimmer o f  

what t h e  l e g i s l a t u r e  and t h e  c o d i f i e r  e n v i s i o n e d .  

Moreover ,  i t  would seem t h a t  t h e  common mind 

would e x p e c t  t h e  c r i m e  of  t r a f f i c k i n g  t o  be  

11 much more of an ongoing" e n t e r p r i s e  t h a n  a 

" s i n g l e "  t h e f t ,  w i t h  no s a l e  a n d / o r  " p r o f i t e e r i n g "  

i n v o l v e d .  

Here, t h i s  c a s e  was p remised  on a  pawn 

s l i p  and  t h e  t e s t i m o n y  of  a  pawn shop  worke r .  

n e i t h e r  p roduces  any e v i d e n c e  t h a t  Hermann 

e v e r  gave  up any  r i g h t s  t o  t h e  p r o p e r t y ,  i n t e r  

a l i a ,  t o  t h e  c o n t r a r y ,  t h e  pawn s h o p  s l i p ,  

which i s  an a c t u a l  c o n t r a c t ,  i s  v e r y  s p e c i f i c  

t h a t  Hermann s t i l l  r ema ined  t h e  owner of t h i s  

p r o p e r t y .  The law o f  c o n t r a c t s  i s  v e r y  

s p e c i f i c ,  Co. v. W i l l i a m s ,  129  Wn.2d 565 ,569 ,  

919 P.2d 594 ( 1 9 9 6 ) :  " [A]  c o u r t s 1  p u r p o s e  i n  

i n t e r p r e t i n g  a  c o n t r a c t  i s  t o  a s c e r t a i n  t h e  

p a r t i e s  i n t e n t . "  
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The "contract" question is simply inter- 

preted: There was no "sale." Adding strength 

to the pro-se defendants1 argument is the fact 

that the pawn shop gives the choice of either 

I1 buying" or loaning." Defendant chose [not] 

to sell the jewlery; therefore, Mens Rea is 

established. The rule of Lenity would apply. 

In re Winship, 397 U.S. 358, 90 S.Ct. 1068, 

25 L.Ed.2d 368 (1970)) "[~Ivery element must 

be proven." 

The state should not be able to overbroaden 

statute in order to stack convictions. If 

11 no sale" occurred, this combination "theft" 

and "trafficking" is to close in nature without 

a more specific definition of what must happen 

to the stolen goods. A sale is different than 

a transfer, because although something may 

be transferred, there still lacks an additional 

element to qualify as a sale. 

Neither is a loan considered a transfer 
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- if the contract specifically states transfer.of.ownership. 

does.not.apply. Most important is the fact a loan is-not.a.!'sale!'. 

STATE-.V..GOODMAN 150 Wn 2d 774, 781, 83 P.3d 410 (2004), 

"We review a challenge to the evidence by considering the 

evidence in the light most favorable to the state, affording it 

all reasonable inferences and asking whether any rational trier 

of fact could have found the essential elements of the crime 

beyond a reasonable doubt". 

GROUND . TWO 

During trial Hermanns' trial counsel conceded to the crime 

of theft. Under the STRICKLAND test this mistake satifies both 

prongs of the ineffectiveness analysis. It was a violation of 

Hermanns 6th Amendment right to a trial by jury. See article 111. 

section 2. c1.3, See also In re Winship 397 U.S. 358, 368 (1970). 

(Due process requires that jury find beyond a reasonable 

doubt every fact necessary to constitute a crime). 

Although past courts have determined that some similar 

behavior by trial attorney's can be found to be "strategic" or 

tactical, this case is unique, because not only did counsel 

concede the crime of theft, but his action was intrinsic to also 

conceding the second offense of trafficing. the trafficking offense 

only has two essential elements. One is that the property or object 

be stolen. the second is that it be trafficked. If the trial counsel 

concedes to the crime of theft, then it is a manifest showing that 

he also concedes to half of the trafficking charge. 
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Interesting to this argument is the nexus between this 

and the first argument of defendants statements of additional 

grounds. If this Court finds that the pawn was sufficient evi- 

dence to prove that defendant trafficked, then it is a long 

leap to assume it would be a sound tactical decision to concede 

the only other element to convict. Otherwise put, if counsel 

realized that the "pawn slip1' was going to be used to satisfy 
11 the second element, why would he reasonably" concede to the 

first? 

Conclusion. 

Appelant requires that the original decision be 

reversed. In the event that the Court finds the insufficient 

evidence argument persuasive, it should be remanded to the 

trial Court for a new trial. In the alternative event that 

this court rules that there is an issue with the legislative 

intent, this matter should be reversed with prejudice. 

It should also be noted that appelant requested his 

clerk paperwork to enable him to have a full meaningful pro- 

se review. 

Respectfully, 

Subscribed and sworn to before me t h i s 2  day of khA1XLLQ-l - 2006 
! 

State of Washington, Residing 
at Walla Walla Washington. 
My Comnission Expires : i j r  w/& 7 . 
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S t a t e  o f  W a s h i n ~ t o n  

v. 
Nathan Herrnann 

AFFIDAVIT OF SERVICE 
BY MAILING 

I, Nathanlkr&rmnn , being first sworn upon oath, do hereby certify that I 
have served the following documents: 

STATEMENT OF ADDITIONAL GROUNDS 

By APPELLANT ( \ @  pcji) 

Upon: COURT OF APPEALS 
DIVISION TWO 
DAVID Ponzoha, Clerk 
950broadway,suite300 
Tacoma,WA.98402-3636 

By placing same in the United States mail at: 

WASEUNGTON STATE PENITENTIARY 
1313 NORTR 1 3 ~  AVENUE 
WACLA WALLA, WA. 99362 

w- 
On this a day of 

'J 

SUBSCRIBED AND SWORN to before me this 

2&* 

Notary Public in and for the State of 
Washington. Residing at Walla Walla, 
WA. My Commission Expires: C / W ( B ~  


	
	
	
	
	
	
	
	
	

