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GROUNDS 

Imposition of exceptional sentence based on "PRIOR U N S C O R E D  

MISDEMEANOR CRIMINAL HISTORY RESULTS I N  A PRESUMPTIVE SENTENCE 

THAT I S  (CLEARLY TOO LENIENT)" i s  invalid pursuant to the holdings 

in STATE V. BLAKELY 1 2 4  s. ct. at 2536 (quoting A P P R E N D I  V. 

NEW JERSEY 530 US 466, 490, 120 ,  S. ct. 2348, 147, L. E D .  2d 435 and 

1 )  STATE V HUGHES 154 Wn. 2d at 135-137. 140 (2005) 

2) STATE V SCHWASLAND NO. 533Q1-I-i- (2005) 

3 )  STATE V HALL NO. 54615-5-ii (2005) 
c .  

4 )  STATE V LUCERO NO. 30666-2-ii (2005) 

5)!  STATE V DEN0 NO, 32797-0-ii (2006) 

ARGUMENTS 

STATE V SCHWABLAND NO 53301-1-1 HOLDS: 

~ ~ 2 8 -  In this case the trial court based its exceptional sentence - 
on its findings of an 'ongoing pattern of abuse involving this'victim! 

and the 'clearly too lenient' presumptive sentence, under hughes the 

court lacked the authority to make these findings, the error cannot 

be harmless, and the remedy is to)vacate and remand for resentencing 

within the standard range, Hughes 154 Wn, 2d at 1 5 6  

H N 2 6 =  A prior conviction will not alone support an exceptional sentence - 
STATE V HALL 54615-5-ii (2005) HOLDS: 

H N 3 0 =  IN State V Hughes our supreme court held that the "clearly too - 
lenient" conclusion is a factual determination it explained that 

prior convictions alone can never be the basis for an exceptional 

sentence in Washington because prior convictions are used in 

calculating the presumptive sentencing range, thus where a sentencing 

range is clearly too lenient because of prior convictions, it is 

a jury determination 



HN31= Because  a  j u r y  d i d  n o t  f i n d ,  and h a l l  d i d  n o t  s t i p u l a t e ,  t h a t  

t h e  s t a n d a r d  r a n g e  was c l e a r y  t o o  l e n i e n t ,  t h e  c o u r t  e r r e d  b y  b a s i n g  

H a l l s  e x c e p t i o n a l  s e n t e n c e  on p r i o r  c o n v i c t i o n s  a l o n e .  

STATE V LUCERO NO 30666-2 - i i  ( 2 0 0 5 )  HOLDS: 

( l u c e r o  had 5 g r o u n d s  f o r  a n  e x c e p t i o n a l  s e n t e n c e )  

HN22= ground # 5  ( l u c e r o )  h a s  p r i o r  h i s t o r y  o f  misdemeanor  c o n v i c t i o n s  - 
f o r  d o m e s t i c  v i o l e n c e  a s s a u l t  which were n o t  t a k e n  i n t o  c o n s i d e r a t i o n  

i n  c a l c u l a t i n g  t h e  d e f e n d a n t s  o f f e n d e r  score 

HN31= WE c a n n o t  a g r e e  " F i n d i n g  # 5  i s  b a s e d  on RCW 9 .94A.S35(2J)  

w h i c h  p e r m i t s  a  t r i a l  c o u r t  t o  e x c e e d  t h e  s t a n d a r d  r a n g e  i f  t h e  

' d e f e n d a n t s  p r i o r  u n s c o r e d  misdemeanors  or  p r i o r  u n s c o r e d  f o r e i g n  

c r i m i n a l  h i s t o r y  r e s u l t s  i n  a  p r e s u m p t i v e  s e n t e n c e  t h a t  i s  c l e a r l y  

t o o  l e n i e n t  i n  l i g h t  o f  t h e  p u r p o s e s  o f  t h i s  c h a p t e r . ' '  t h e  

o p e r a t i v e  l a n g u a g e  ' c l e a r 3 y  too l e n i e n t '  i s  t h e  same a s  t h a t  which  

Huqhes c o n s t r u e d  a c c o r d i n g l y  f i n d i n g  #5 had  t o  be made b y l a  j u r y ,  

n o t  a j u d g e ,  i t  c a n n o t  s u p p o r t  L u c e r o s  e x c e p t i o n a l  s e n t e n c e ,  and  

t h o s e  s e n t e n c e s  mus t  be r e v e r s e d .  

STATE V DEN0 NO. 32797-0 - i i  ( 2 0 0 6 )  HOLDS: 

HN16= " t h e  B l a k e l y  c o u r t  h e l d  t h a t  ' o t h e r  t h a n  t h e  f a c t  o f  a p r i o r  

c o n v i c t i o n ,  a n y  f a c t  t h a t  i n c r e a s e s  t h e  p e n a l t y  for  a  crime beyond 

t h e  p r e s c r i b e d  s t a t u t o r y  maximum mus t  b e  s u b m i t t e d  t o  a  j u r y  and  

p r o v e d  beyond a  r e a s o n a b l e  d o u b t '  1 2 4  Wn 2d a t  2536 ( q u o t i n g  Apprendi  

V.  New J e r s e y  530 U S  4 6 6 ,  490 ,  1 2 0  S.  CT. 2348 1 4 7  L. ED. 2d 435) 

I n  ' ! S t a t e  V ~ ; g - h e s  o u r  sup reme  c o u r t  i n t e r p r e t e d  t h i s  r u l e  t o  r e q u i r e  

a  j u r y  t o  make t h e  " c l e a r l y  t o o  l e n i e n t "  f i n d i n g .  154  Wn 2d a t  1 3 7  

The c o u r t  r e a s o n e d  t h a t  b e c a u s e  p r i o r  c o n v i c t i o n s  a r e  a l r e a d y  t a k e n  

i n t o  a c c o u n t  when f i x i n g  t h e  s t a n d a r d  r a n g e ,  t h e y  a l o n e  c a n  neve r  



b e  e n o u g h  t o  w a r r a n t  a n  e x c e p t i o n a l  s e n t e n c e ,  t h e r e  m u s t  b e  a n  

a d d i t i o n a l  d e t e r m i n a t i o n  t h a t  t h e  s t a n d a r d  r a n g e  s e n t e n c e  wou ld  be 

c l e a r l y  t o o  l e n i e n t  b e c a u s e  o f  f r e e  c r i m e s ,  t h e  e g r e g i o u s  e f f e c t s  

o f  m u l t i p l e  o f f e n s e s ,  o r  t h e  l e v e l  o f  c u l p a b i l i t y  a r i s i n g  f r o m  

m u l t i p l e  o f f e n s e s ,  t h e  c o u r t  h e l d  t h a t  t h o s e  a r e  f a c t u a l  d e t e r m i n a t i o n s  

t h a t  c a n n o t  be made by t h e  c o u r t ,  Hughes 1 5 4  Wn 2d a t  135-37 .  1 4 0  ( 2 0 0 5 )  

H N 1 8 =  Denos e x c e p t i o n a l  s e n t e n c e  i s  i n v a l i d ,  w e  r e v e r s e  a n d  r e m a n d  

f o r  r e s e n t e n c i n g  w i t h i n  t h e  s t a n d a r d  r a n g e  ( 2 0 0 6 )  

RELIEF 

f o r  t h e  a b o v e  m e n t i o n e d  r e a s o n i n g  a n d  t h e  c a s e s  c i t e d  h e r e i n  i t  i s  

my p o s i t i o n  t h a t  t h e  " c l e a r l y  t o o  l e n i e n t "  " fac t"  i s  t o  b e  

s u b m i t t e d  t o  a  j u r y  a n d  p r o v e d  beyond  a r e a s o n a b l e f b o u b t ,  i n  t h e  

i n s t a n t  case before t h e  c o u r t  d e f e n d a n t  / p e t i t i o n e r  moves t h i s  

\. . 
c o u r t  t o  v a c a t e  t h e  e $ c @ p t - i o n a l  s e n t e n c e  i m p o s e d  b a s e d  o n .  - 

" p r i o r  u n s c o r e d  m i s d e a m g n o r s  r e s u l t i n g  i n  a p r e s u m p t i v e  s e n t e n c e  

t h a t  i s  ( c l e a r l y  too l e n i e n t ) . H u g h e s  154 Wn 2d a t  135-37  ( 2 0 0 5 )  

I 

w h i l e  many of t h e  cases h e r e i n  are  u n p u b l i s h e d  Hughes  i s  p u b l i s h e d  

and  t h e  c a s e s  c i t e d  a l l  a p p e a l e d  " p r i o r  u n s c o r e d  m i s d e m e a n o r s "  

t h e  l a t e s t  case was h a n d e d  down f r o m  d i v i s i o n  t w o  a p p r o x .  3 m o n t h s  ago 

I d e c l a r e  u n d e r  t h e  p e n a l t y  o f  p e r j u r y  u n d e r  t h e  laws of w a s h i n g t o n  

s t a t e  t h a t  t h e  f o r e g o i n g  i s  t r u e  a n d  c o r r e c t  

i e s p e c t f u l l y  S u b m i t t e d ,  


	
	
	
	

