
IN THE SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 
Respondent. 

NO.  05-1-04377-8 
PLEA OF FORMER JEOPARDY 
AND MOTION TO M O D I F Y  AND 
CORRECT JUDGMENT AND : ;.' 
SENTENCE PURSUANT TO Cr-R. 7 
C r ; - R  7 . 8  , RAP 7.2(a)(e;), 

CORY LAMONT THOMAS, 
. P e t i t d o n e r .  I' 
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COMES NOW, C o r y  Lamont Thomas; t h e  P e t i t i o n e r ,  

a n d  moves  t h i s  c o u r t  t o  m o d i f y  a n d  c o r r e c t  b o t h  t h e  J u d g m e n t  a n d  

S e n t e n c e  imposed  i n  t h e  above  e n t i t l e d  cause  number. 

TIMEBAR; T h i s  a c t i o n  is n o t  timebarred a n d  is b r o u g h t  

w i t h i n  o n e  y e a r  o f  t h e  judgment b e i n g  e ' n t e r ed .  

COURTS AUTHORITY TO ACT; T h i s  c o u r t  h a s  t h e  Jurisdiction 

and A u t h o r i t y  t o  a c t  i n  t h i s  m a t t e r  P u r s u a n t  t o  R A P  7 . 2  ( a )  and  ( e ) ,  

93  Wn 2d 33 .  and  H e f l i n  v U n i t e . d . S t a t e s  79 S .  C T .  4 5 1 .  3 5 8  U S  4 1 5 , 4 1 8 .  

3 L. E d .  2d 4 6 7 .  S t a t e . v  A l l e n  63  Wn App 596.  and  S t a t e  v . S r n i s s a e r t  

1 0 3  Wn 2d 6 3 6 .  
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~ R O C E E D U R A L  A N D  FACTUAL H I S T O R Y  

COUNT I N o t  G u i l t y  of  B u r g 1 a . r ~  F i r s t  D e g r e e ,  But G u i l t y  o f  Count  1 ' s  l e s s e r  
i n c l u d e d  o f f e n s e  o f  A s s a u l t  I n  t h e  F o u r t h  Degree . (Sen tence  of 75 Months) 

COUNT I1 G u j . l t y  of  A s s a u l t  i n  t h e  Second  Dedree. (Sentence of 365 Days) 

T h e  S t a t e  h a s  c o n c e d e d  Double  J e o p a r d y  d o e s  e x i s t ,  and h a s  made a n  o r a l  
a r g u m e n t ,  a s  w e l l  a s  a b r i e f  detail in; ,  t h e r e  p o s i t i o n ,  which  i s  b e l o w .  

But the whole problem here i s  we dont get t o  t h i s  i s s u e  
because the jury d i d n '  t convict him of Burglary. What we have 
here a r e  two d i f f e r i n &  degrees o f  assau l t  f o r  the one. a s s a u l t .  

So the question is not even merger, the yuestion i s  double 
jeopardy. Do you punish somebody once or  twice o r  . ( s i c )  one 
a s s a u l t ?  You punish them once.. .Therefore, we hold tha t  the 
remedy t o  a double jeopardy v i o l a t i o n  presented when two 
convict ions  punish the same of fense ,  that the court  must 
vacate  the crime carrying the  l e s s e r  sentence, the a s s a u l t  
four th  degree, there  i s  no a s s a u l t  4 l e f t  i n  t h i s  case .  That 
convict ions  vacated. There ' s only one, the a s s a u l t  two. Tha ts 
p r e t t y  s t r a i g h t  foward . Because t h e  defendant was convicted of 
the a s s a u l t  i n  the  second degree ,  he has t o  be sentenced f o r  
that  crime .' I t ' s  the higher of the two. 7RP376 (5-5-06) 

The S t a t e  a l s o  conceded a t  CP 244-254, that  double jeopordy does e x i s t .  And a s  the S t a t e s  
Record above as  well a s  the b r i e f ,  both r e f l e c t  , the re  was only one a s s a u l t .  And t h a t  the 
p e t i t i o n e r  was supposed t o  be "Punished.. .Oncew however the cour t  imposed sen tences  on both 
counts  of a s s a u l t  -ui 2 .  Thereby causing a Double Jeopardy v i o l a t i o n ,  i n  r e s p e c t  t o  
both Double ~ e o p a r d y  Convictions, a s  well as  Double Jeopardy Sentences. 

"Multiple punishments imposed i n  the same proceeding c o n s t i t u t e s  double jeopardy" S t a t e  v 

Bobic 140 Wn 2d 250,260. - 
"Seperate convict ions  and sentences for the  g r e a t e r  and l e s s e r  included o f fense  r e s u l t s  

i n  Double Jeogardy and mul t ip le  punishments f o r  the  same offense .  "U.S. . v-Kimberlin 781 F3d 124; 

I n  t h i s  case the cour t  d i d  impose mul t ip le  punishments i n  the same proceeding,  as w e l l  a s  

Sentences f o r  g r e a t e r  and l e s s e r  included o f fenses ,  a s  Assault  four th  degree i s  a l e s s e r  

included offense t o  Assault  i n  the second degree ,  where thxe e x i s t  no independant purpose 

a s i d e  from that  a l ready r e l i e d  on i n  the super io r  offense .  The Court a l s o  has  allowed 

sepera te  convictions t o  s t and  f o r  the  same a c t ,  o r  a s  the s t a t e  puts  i t  " f o r  the  one a s s a u l t " .  

The F i f t h  Amendment t o  the  United S t a t e s  Cons t i tu t ion  gaurantees t h a t  "No person s h a l l  be 

sub jec t  for the same offense to be twice put i n  jeo,~ardy: o f  l i f e  o r  limb" United.  S t a t e s  
I 

Const i tu t ion Amendment V .  Washington S t a t e  C o n s t i t u t i o n  A r t i c l e  I $9. 
I 

The United S t a t e s  Cons t i tu t ion '  Amendment V,  i s  appl ied t o  the S t a t e s  through t h e  

four teen th  Amendment, Benton v PBryland 395 U.S. 784,787. 89 S .  C t  . 2056. 23 L.Ed.2d 707 

S t a t e  v ~ocken. . l27 2d 100. 

The gaurantee cons i s t  of three seperate  c o n s t i t u t i o n a l  p ro tec t ions ,  i t  p r o t e c t s  aga ins t  

(1 )  A second prosecution f o r  the same offense a f t e r  a y u i t t a l , ( 2 ) I t  protects a g a i n s t  a second 

prosecution a f t e r  convict ion,  a n d ( 3 ) l t  p r o t e c t s  a g a i n s t  ml t i p l e  punishments f o r  the  same 

offense .  North Carolina.  v Pearce 89 S . C t . 2072. (Also see -- - Gocken ( supra)  ) . 
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Appellant asser t s  the i n s t an t  case, concerns a l l  three protections. And a s  previously 

Sta t ed ,  I asser t  a "Plea of Former Jeopardy" a s  attached to Count I .  

Count 1 ' s  conviction is  f i n a l ,  a s  appellant i s  not appealing the conviction returned 

Count I ,  The jury has been discharged . the conviction i s  f i n a l .  

There i s  no question a t  t h i s  point as  to *the existence of Double Jeopardy. 

The only question here is, what conviction i s  to be affirmed and which i s  to be vacated? 

Working off of the S t a t e s  br ie f ing  in  this  niatter we proceed foward. 

The State  has briefed, verbatim; 

Defendant can be senteced for  h i s  assault in  the second degree 
conviction regardless  of h i s  assault in  the fourth degree . .  . 
However t h i s  a rbwen t  puts  the cart  before the horse, The 
defendant was not convicted of Burglary in  the F i r s t  degree, so 
i t  cannot merze with the assaul t ,  The only uuestion i s  when the 
defendant is  convicted of two .degrees of t h e  same. offense,  is  
he uunished for the ~ r e a t e r  or lesser  of the two degrees,  The 
an&er i s  both obvious and clear ,  he is  to be punished f o r  the 
more serious or r e a t e r  of the two offenses, We therefore hold %- that to remedy a ouble jeopardy violation presented when two 
convictions punish the same offense; the court must vacate  the 
crime carrying the l e s s e r  sentence, therefore, because the 
defendant was convicted of assault  in  the second degree he must 
be sentenced f o r  t h a t  crime and not sentences f o r  the crime of 
assault in  the fou r th  degree. CP 244-254. 

It i s  the assertion of the p e t i t i o n e r  that the States argument PUTS 13-TE CART BEFORE THE HORSE. 

i n  several as2ects approximately (9)  different  aspects, in  which p e t i t i o n e r  w i l l  g ive herein 

a t  l e a s t  (9) different reasons to  vacate Count 11, Assault Two. 

FIRST REASON TO .VACATE .cOUNl TWO. ASSAULT 'IWO 

Fomr Jeopardy. 

The Petit ioner was convicted of a ' l e s se r '  and 'included' crime, t h a t  l e s se r  and included 

crime being assault fourth degree, assaul t  fourth degree is a l e s s e r  and included crime of 

both Burglary F i rs t  degree, as well  as Assaul t i n  the second degree. 

Being that appellant was found gu i l t y  of the lesser  and included i n  Count I ,  former 

jeopardy has attached t o  Count I. 

"This verdict gives add i t i ona l  credence to the proposition t h a t  when a jury f inds  a 

defendant gui l ty  of a l e s s e r  degree of a crime, i t  aqui ts  him of the higher  degree o r  degrees." 

S t a t e  v Schoel 54 Wn 2d 395. By f inding pet i t ioner  gui l ty  of the l e s s e r  degree of both counts 

ye t i  tioner has been ' imp l i c i t l y  ' aqui t ted of both superior of fenses .  

I t  i s  c r i t i c a l  to keep i t  i n  context ,  the jury did not f ind  the  l e s s e r  inlcuded offense i n  

Count 11, due t o  their  i n s t ruc t ion .  [discussed inf ra )  The jury  found the l e s s e r  i n  Count one 

being the most superior of a l l ,  "The ru l e  has been that a plea of former jeopardy would apply 

if a defendant was convicted of a l e s se r  but included crime." Schoel(supra) 



The a s sau l t  two i n  Count 11, re l ied  upon every element of..Count j ' s  assaul t ,  

"Under Blockburger t e s t  double jeopardy exis t ,  i f  second offense [count 111 con ta ins  elements 

i den t i ca l  to ,  or ,  included as  subset within elements of the former charge [count I ] . "  U.S.  v 

Wri lht 79 F3d 112 ( c i t i n g   lockb burger v U.S. 284 US ,299. 52 S .  Ct . 180). 

This r e s u l t  flows a s  such because "under the doctr ine of merger, when a degree of offense 

i s  ra i sed<by conduct seperately criminalized by the l eg i s l a tu re ;  we presume the l e g i s l a t u r e  

intended to  punish both offenses by the greater sentence for  the greater  crime." S t a t e  v 

Freeman 153 Wn 2d 765, 772-773. (c i t ing  State.v.Vladovic 99 Wn 2d 419). 

"Double jeopardy prevents a defendant from being punished sepera t e ly  for two of fenses  

where the l e g i s l a t u r e  can be presumed to  .have provided a penalty fo r  the , lesser  included 

offense." [ i n  the greater]  1 
95 Colum. L. Rev. 28-29. 

See also Zwrwalt " i f  i n  order to  prove a par t icu lar  degree of a crime, a S t a t e  must prove 

elements of t h a t  crime, and also that  the defendant, conmi t t ed  an ac t  that  i s  def ined  a s  a 

seperate  crime elsewhere i n  the s t a t u t e ,  the second crime merges with the f i r s t . "  S t a t e . v  

Zumwalt 119 Wn App 126 af fd .  Freeman 153 Wn 2d 765(2005). ( c i t i n g  Vladovic(supra) and S ta t e  v 

Parmelee 108 Wn App 702,711). [ [Zumwalt and Anti Merger Discussed more i n  de t a i l  infra] ] 

Former jeopardy has artached to  comt I, i n  tha t  pe t i t i one r .  .was convicted of a ' ' l esser  

but included" a s  well as a "lesser" and "Inciuded".,The plea of  former jeopardy should be 

affirmed. 

GREATER OFFENSE CONVICTION;  

The Sta te  arbmes that the Assault two i n  Count 11, is  the greater  offense, (which i s  

generally t rue,  but an inapplicable analogy i n  the in s t an t  ca se ) .  

The assaul t  Fourth degree i s  the more serious offense .than count. 11, Not because assaul t  

fourth degree is a more serious offense, than a s sau l t  second degree, but ra ther  because we 

a r e  viewing these conviction(s) i n  the context of "Double Jeopardy". 
I 
! 

Had the jury been properly ins t ruc ted  i n  Count 11, t h i s  problem might not e x i s t ,  

however, the jury returned the l e s s e r  inlcuded verd ic t  i n  Count I ,  and not Count IT. Thus 

"A l e s se r  included offense is always the same offense [as: g rea t e r ]  for  purposes of  Double 
I 

Jeopardy analysis.  " U. S .  v Harvey 78 F3d 501, Neville.  v.Eutler 867 F2d 886. 

Therefore the S t a t e ' s  argument puts  the ca r t  before the horse,  because when conducting 

review, i n  the context of Double Jeopardy, the l e s s e r  offense conviction i n  Count I ,  i s  the 
I 

s a r ~  offense as i t ' s  counterpart Burglary F i r s t  d e ~ ~ e e ,  or f o r  a l a c k  of be t t e r  terms, i t  is 

a progeny of &x$lary f i r s t  degree, And "for the purposes of double jeopardy, a l e s s e r  include, 
I offense is the same offfense a s  any greater  offense, and v ice  versa.  Boyd.v.Meachum 77 F3d 60. 

AS such, ' t echnica l ly '  the assaul t  fourth degree i s  a l e s se r  offense than Count 11, 

'legally1 under 'double jeopardy ana lys i s '  the l e s s e r  i n  t h i s  case i s  the g rea t e s t  conviction 
I 



The a s s a u l t  fourth degree .is the superior offense, thus the conviction to v a c a t e  :i.s the 

i n f e r i o r  offense to Burglary f i r s t  degree, which is  Count 11, the Seperate offense, tha t  is 

the l e s s e r  offense to Burglary F i r s t  degree, 

Burglary f i r s t  degree i s  a level  7 offense, Assault second degree i s  a Level 4 offense.  

See Burchfield 111 Wn Ayp 900 (considering the seriousness leve l  assaigned by the 

l e g i s l a t u r e  i n  de terminink how the  l eg i s l a tu re  intended related crimes to  be t r ea t ed .  ) Freeman 

153 Wn 2d 765. T23-24. 

When comparing the seriousness l eve l s ,  should t h i s  court not consider Burglary F i r s t  

degree ' s seriouness leve l ,  as  the a s sau l t s  fourth degree ' s seriousness leve l ,  t h i s  court  

would be taking th i s  review out of the context of double jeopardy ana lys is .  

Count I1 i s  the Count to vacate. 

E I I R D  REASON TO VACATE COUNT ?.YO, ASSAULT TWO 

Viewing these inconsistent convictions i n  the plainest  terms, because the ' a s s a u l t '  i s  

an 'element ' and i n  fac't the 'crime ' t h a t  the s t a t e  r e l i ed  on i n  attempting to  ob ta in  a 

convict ion of Burglary f i r s t  degree, and f o r  that "most superior" offense p e t i t i o n e r  was 

aqu i t  ted of t h a t  offense and found ,dl t y  of i t  ' s  l e s se r  and included crime, technica l ly  and 

l e g a i l y  speaking, i n  the event of a r eve r sa l ,  causing r e t r i a l ,  the S t a t e  i s  barred from 

re-prosecuting any crime that was inherent i n  the greatest offense of Burglary First degree. 

Not only because the leg is la ture  i s  presumed to  have provided a punishment f o r  the 

"grea tes t"  offense, w i t h  the "lesser" and "Included" already taken i n t o  account, when the 

elements of Burglary were formatted. 

But a l so  because "If instead o f  being convicted of the greater  offense, the accused i s  

found g u i l t y  of one o f  several ' l e s s e r '  AND ' included' offenses, h e  i s  impl ic i t ly  aqui t ted  of 

the g rea t e r  offense, and not subject t o  r e t r i a l  f o r  another l e s se r  included offense.  " Green v 

U.S. 78 S. C t  . 221; Davis v Herrin;; 800 F2d 513,519. 

Pe t i t i one r  was not "Implici ty" aqui  t ted of Burglary f i r s t  degree, but was r a t h e r  aqui t ted 

of Burglary f i r s t  degree. And because of t h i s  a q u i t t a l ,  f o r  the same "implici t"  a q u i t t a l  

reasoning, pe t i t ioner  could not be r e t r i e d  for  the more ser ious offense of Assault second 

degree .Had the jury found assaul t  four th  degree i n  count two, we would have a somewhat 

d i f f e r e n t ,  i s sue .  But those a r e  not the  f a c t s  of the record, and therefore pe t i t i one r  has 

been imp l i c i t l y  aqui t ted of assaul t  second degree. 

. Playing the States  advoacte f o r  a moment, .even i f  the S ta te  were allowed to r e t r y  the 

p e t i t i o n e r  , i t  ' s r e t r i a l  would be l imi ted  to  the "F i r s t  Verdicts" " lesser  included conviction 

I of a s sau l t  fourth degree, and pe t i t i one r  could not lawfully be convicted of a higher degree. 

"Defendant could not be convicted of  offense i f  he was previously convicted of a l e s se r  
I 

included offense charged stemming from the same transact ion,  pursuant to the pr inc ip les  of 

double jeopardy. " Brecheisen. v Mondragon 833 F2d 238. "A verdict  'of gu i l t y  of the lower grade 

I should protect  from fur ther  prosecution f o r  the higher grade.. . e n t i t l i n g  defendant t o  discharge 
I of higher degree's upon new t r ia l .  Sta te  v .Mur_yhy ( c i t i n g  Schoel (supra ) ) 



See also 10.43.020 and 10.43.050 [discussed i n  de t a i l  i n f r a ] .  See a l s o  Price; 

"The const i tut ions jeopardy principles necessarily i s  applicable to t h i s  case .  Pet i t ioner  

sought and obtained reversal of h i s  i n i t i a l  conviction for  voluntary manslaughter by taking an 

a p p a l ,  accordingly no aspect of the bar on double jeopardy prevented h i s  r e t r i a l  f o r  that 

crime. Ilowever, the "FIRST \LERDICT" l imited a s  i t  was to the lesser  included offense,  required 

t h a t  the r e t r i a l  be l imited t o  that lesser offense, such a r e su l t  .flows from the cons t i tu t ions  

emphasis on r i s k  of conviction. " Price v Georgia 90 S .  Ct . 1757,1760. 

Pet i t ioners  "FIRST WRDICT" rendered [and not being appealed] was a l s o  l imited to  the 

l e s s e r  included offense, and consis tent  with the analogy of p r i ce (  supra),  r e  t r i a l  would be 

l imited to tha t  lesser  included offense of assaul t  in  the fourth degree. 

m m  REASOWTO V A C A T E . C O U N T . ~ ,  A S ~ T . ~  

WpIC 4.11 
This simple issue has become somewhat convoluted, pe t i t i one r  believes i t  i s  because the 

jury  was irnpoperly instructed.  [argued in f r a ]  That e r ror  cannot now be t o  pe t i t i one r s  detriment . 
Peti t ioner  requested an assaul t  fourth degree ins t ruc t ion  fo r  Count 11 and the court 

declined to give them an instruct ion on assaul t  fourth degree i n  r e l a t i on  t o  Count 11, that is  

the reason pe t i t ioners  counsel had ' t o  argue to  the jury t o  f ind  the l e s se r  included i n  count 

I ,  should that ~EWP been the verdict they wished t o  render i n  r e l a t i on  to  count 11, [ a r~wed  inf ra  

At the very l e a s t  had ( a )  the jury been' properly ins t ruc ted  o r  (b) cor rec t ly  followed the 

ins t ruc t ion  i f  given, we would not be a t  t h i s  s tage.  

I t  is c lear  and supported by the record [J&s] that  the jury returned verd ic t s  of g u i l t  

i n  two d i f fe ren t  degrees f o r  the "same assaul t " .  

Since i t  is  improper for  t h i s  court to  speculate a s  t o  the jury 's  l og ic  and o r  reasoning 

f o r  the inconsistent verdict .  we must look to  the p la in  and unarnbigious language of the 

i WPIC they would have been instructed t o  follow; 

"When a crime has been proven against a person and there ex i s t  a reasonable 
doubt as to which of two o r  mre [degrees] [crimes] that person is bnuiltry, 
he or sbe sha l l  be convicted only of the lowest [degree] Ectimc]. wplC 4.11 

Consistent with t h i s  ins t ruc t ion ,  i n  the ins tan t  case,  there does a t  t h i s  time s t i l l ,  e x i s t ,  

two convictions, of two degrees, of the same crime, and a t  t h i s  point there ex i s t  f o r  a l l  

of us a reasonable doubt a s  to  which one degree the jury wished to  re turn  a s  i t ' s  f i n a l  verdict 

I t  would be unreasonable t o  conclude that the jury made the same l e s s e r  included finding 
I finding i n  count I, but did nor intend to make the same f indings  i n  count 11. 
I me lesser  i n  Count I, i s  the same l e s se r  a s  Count 11 would have car r ied ,  and the same 

I evidence that supported inclusion o f  the l e s se r  i n  count one, i s  the same evidence tha t  allowec 

t he  l e s se r  i n  Count 11, f o r  both of the offenses, l e s s e r  included:.instruction to be given I 

I 
I the jury would have had to  ze ly  on the same assaul t  a l l ega t ion .  

Peti ti0ne.r a s s e r t s  tha t  [reason improperly i n s t r u c  red ]  w i l l  c l ea r  t h i s  whole i s sue  up .  

Based on the appropriate .and proper ins t ruc t ion  alone, the Assault two must be vacated, 

a s  the instruction i t s e l f  c l ea r ly  and unambigiuosly s t a t e s  i t .  

Gof 21 



FIFTH.REASON TO VACATE COUNT TWO, ASSAULT TWO 

Assault fou r th  degree i s  necessary to cons t i tu te  both Assault Second degree and 

Burglary F i r s t  degree, as a Jus t ice  ' ~ i s s e n t i n g '  i n  Missouri v Hunter put i t  "Tne 

Constitution does  not permit a s t a t e  to  punish as two crimes conduct that  c o n s t i t u t e s  only 

one offense wi th in  the  meaning of Double Jeopordy.. . A State cannot be allowed t o  convict  

a defendant two o r  three or  more times simply by enacting seperate s ta tu tory  provis ions  

defining nominally d i s t i n c t  crimes. i f  the Double Jeopordy Clause imposed no r e s t r i c t i o n s  

on l eg i s l a t i ve  power to authorize multiple punishments, there would be no l imi t  to  the 

number of convict ions that  a State  could obtain on the basis of the same a c t ,  A S t a t e  would 

be free to c r e a t e  substant ial ly  ident ical  crimes d i f f e r ing  only in names ." 

Notwithstanding the argurnen t s  already advanced, Tne exact scenario described by the 

Jus t ice  in Hunter has happened i n  t h i s  case on appeal. 

Appellant has recieved 'Nu1 t i p l e  Punishments ' for  the same offense , and "Mu1 t i p l e  

punishments imposed i n  the same proceeding cons t i t u t e  Double Jeopordy ." State  v b b i c  140 

Wn 2d 250,260. Appellant aside from the multiple punishments £or  two degrees of t h e  same 

Assault , has cur ren t ly  , two convictions of record f o r  the same offense. "Seperate convictions 

and sentences for  the g rea t e r  and lesser  included offense r e s u l t s  i n  Double Jeopordy and 

multiple punishments for  the same offense" U.S. v Kimberlin 781 F2d 1247. 

SIXTH REASON TO VACATE COUNT TWO, ASSAULT TWO (completed punishment) 

Appellants seperate Conviction and seperate Sentence for count two i s  not only inval id 

and must be vacated but i s  i n  ye t  another way erroneous ; 

A t  the time of sentence imposition(s) appel lant  by the time sentence was adjudged and 

decreed, .. had already served the f u l l  term of confinement i n  the County J a i l ,  tha t  

was required f o r  the assaul t  fourth degree's conviction sentence. t h i s  sentence for t h i s  

Assault had been completely s a t i s f i e d  and t o t a l l y  completed, the  court suspended t h i s  

sentence, and f o r  the court t o  suspend th i s  sentence was in  e r r o r  because ( a )  the t ime had 

already been completely served, and (b) because f o r  any time served in pre t r i a l  de ten t ion  

a defendant lawfully has t o  be awarded that c r e d i t  f o r  time served CTS. If  i t  was not  l o s t  

or spent on another case. "Once the respondennt completed one of the two sentences t ha t  could 

have been imposed by the law, he could not be required t o  serve any part  of the o ther . "  In Re 

Bradley 63 S .  C t  . 470. 

?he Appellant "had complied with a portion of t h a t  sentence which lawfully could have 

been imposed, and the judgement of the court was thus executed so  a s  to be a f u l l  

s a t i s i f i c a t i o n  of one of the two a l te rna t ive  penal t ies  of the law, the power of the  cour t  

was a t  an end. 'I In Re Bradley 63 S. C t .  471. 



ERRONEOUSLY INSTRUCTED JURY 

A p p e l l a n t  a s s e r t s  t h a t  t h e  j u r y  was e r r o n e o u s l y  i n s t r u c t e d ,  i n  t h a t  t h e  
C o u r t  p r o v i d e d  a l e s s e r  i n c l u d e d  i n s t r u c t i o n  of. a s s a u l t  i n  t h e  f o u r t h  deg ree  
i n  r e l a t i o n  t o  Burglary  F i r s t  d e g r e e .  

But f a i l e d  t o  i n  r e l a t i o n  t o  A s s a u l t  i n  t h e  Second d e g r e e ,  T h i s  g r o u n d  
i s  somewhat t r i c k y  because  p o r t i o n s  of t h e  r eco rd  a r e  n o t  h e r e ,  w h i c h  
a d d r e s s e d  t h i s  ground i n  more d e a t i l ,  n o t w i t h s t a n d i n g ,  work ing  o f f  o f  t h e  
l i m i t e d  VRP'S a p p e l l a n t  c o n t e n d s ;  

(1) The j u r y  should  h a v e  been  g i v e n  a s e p e r a t e  i n s t r u c t i o n  f o r  a s s a u l t  
i n  t h e  F o u r t h  d e g r e e  i n  r e l a t i o n  t o  Count two, a t  t r i a l  a p p e l l a n t  r emembers  
d i s c u s s i o n  a b o u t  t h e r e  n o t  b e i n g  any such i n s t r u c t i o n  i n  r e l a t i o n  t o  Count 11, 
f o r  a s s a u l t  in t h e  f o u r t h  d e g r e e .  and t h e r e f o r e  c o n f u s e d  t h e  j u r y  

( 2 )  Even i f  t h i s  c o u r t  d o e s  h o l d  t h a t  they  b e l i e v e  a n  a s s a u l t  f o u r t h  
d e g r e e  was g i v e n  i n  coun t  two ( a p p e l l a n t  d o e s  not  know d u e  t o  l i m i t e d  r e c o r d )  
A p p e l l a n t  s t i l l  con tends  t h a t  t h e  l a w y e r s  and Court e r r o n e o u s l y  i n s t r u c t e d  
t h e  j u r y  t h a t  if they wished t o  f i n d  t h e  a s s a u l t  f o u r  a l o n e  they  w e r e  d i r e c t e d  
t o  f i n d  i t  i n  Count I ,  a s  t h e  l e s s e r  i n c l u d e d .  The J u r y  found t h i s  i n  Count I 
and  t h e  a s s a u l t  i n  Count 11, t h e  l a w y e r s  moved t h e  c o u r t  t o  v a c a t e  one  o f  
them, a n d  t h e  t r i a l  c o u r t  l e f t  i t  t o  t h i s  A p p e l l a t e  C o u r t .  

By e r r o n e o u s l y  i n s t r u c t i n g  t h e  j u r y  a p p e l l a n t  c o n s e q u e n t l y  h a s  i n o n s i s t e n t  
v e r d i c t s .  and  Double J eopa rdy  s e n t e n c e s ,  

( 3 )  And i f  f o r  some r e a s o n  t h e  j u r y  was c o r r e c t l y  i n s t r u c t e d ,  a p p e l l a n t  
a s s e r t s  t h e y  m i s a p p l i e d  t h e  l a w ,  t h e r e f o r e  r e s u l t i n g  i n  t h e s e  Double J e o p a r d y  
C o n v i c t  i o n s  . 

Tne S ta t e ,  Counsel and Court have the following discussion; 

ST:  ~y concern is  with regard to  the a s sau l t  i n  the fourth degree lesser  on the Burglary 
one. I t 's  is already part  of the assaul t  i n  the second degree,  so I think i t  i s  
a l i t t l e  redundant.. . i n  t h i s  case  t h e r e ' s  already an a s s a u l t  fourt  degree being 
offered throucih the assaul t  i n  the second degree charge. so I ' m  not sure tha t - -  
I think i t s  ridundant, i t s  e i t h e r  an assault-in the s&d degree, third d e  r e e ,  
Fourth de ree,  o r  no assaul t  a t  a l l ,  and tha t  w i l l  be d etermined throug + Count 11 
t eres  no reason to have i t  included a s  par t  of Count I because i f  they dont-- + 
I jus t  dont see how you can ge t  two aasaui t  4 's  out of the same incident.  7RP351 

CN: ?hey would merge, but surely counsel is going to use the standard ins t ruc t ion  tha t  says 
you must consider each count seperately.  His argument i s  disengenuous because the  case 
law c lear ly  says that Assault 4 i s  a lesser  included of . .Burglary 1. So it  might put 
the jury in  an awkward posi t ion f o r  having the same l e s s e r  included for two- Different 
charges but WE can handle that  a t  c losing argument. 7RP351 

CT: ~ ' v e  never seen i t  that  way, But on the other hand, i f  the argument from the defense i s  
I going t o  be that he had permission t o  be i n  there,  and somehow the victim got  assaul ted,  

a s  sugessted by defense. It would have to be argued t o  the jury on what count you ' re  
I 

t a lking about. 7R~351-352 
I 

ST: I '  11 include i t  in the ins t ruc t ion .  

CN: ( ( In  c los ing s t a t e s ; ) )  Now there was a t u s s e l l ,  something happened between these two, 
and i f  you find that tha t  rose to  the leve l  of assaul t  on the  pa r t  i f  m, %omas, 
the crime,of assault  i n  the fourth degree i s  i n  your i n s t ruc t ions  as a l e s se r  included 
t o  Burglary one. I t  may be confusing but t ha t s  the way the law i s ,  you could f i nd  him 



G u i l t y  of Burglary one and not gu i l ty  of assault i n  the fourth degree. But: you could  
a lso find him not guilty of Burglary 1 and guilty of the-.lesser included o f f ense  of 
asaul t  i n  the fourth degree, which would mean that you f e l t  the  tussle  they got into 
const i tuted an assault  on. . .Mr Thomas's behalf. 
So once again,  I believ' there i s  not evidence suff ic ient  of M r .  Thumas'a i n t e n t  to 
to  find him gui l ty  of Assault in the second degree, But if you believe that the tussle  
had nonetheless constituted all assaul t  you could find him gu i l t y  of assaul t  i n  the 
fourth degree. 
Tnere g e t s  a l i t t l e  b i t  of a problem, because i f  you found him not gu i l ty  of Burglary 
in  the f i r s t  degree, but yet of the lesser  included of assaul t  i n  the fourth degree, 
what do you do with this  assault  2 charge then? well there can only be one a s s a u l t  so 
I suggest that  i f  you went that path and found him guilty of the assaul t  i n  the fourth 
degree under--as a lesser  under the Burglary, that theres ju s t  one assaul t  . 7RP337 

?he State  never explained how the assaul t  four was given, nor where t o  find tha t  f ind ing  i n  

re la t ion  to count two, ( ( a f t e r  the verdict is read the following occur; ) )  

CN: Well we have some things to  discuss 7RP352 

CT: Like what 

CN: Since there can only be one assaul t  and the defendant can only be convicted and 
sentenced on one assault  and i t  has t o  be the lesser  I would ask your honor, fo r  the 
j udgmen t and - - 

CT: Why dont we do t h i s  counsel s e t  i t  up for motion. 

Appellant contends that  the court erred i n  not properly i ~ s t r u c t i n g  the jury by allowing 
them t o  return a verdict  re f lec t ing  the opinion in  relat ion to Count 11, and making t h a t  
expression in Count I. 

As appellant said there is  a portion of the VRP's that is not here (and appellant has objected 
under RAP 9.5(c)) tha t  portion of the record re f lec ts  tha t  the jury would not be ins t ruc ted  a s  
t o  assaul t  in the fourth degree i n  rea l t ion  to Count 11, and that was e r ro r  of a cons t i t u t iona l  
magnitude holding appellant incarcerated on that error  of the court ,  counsel, and t h e  S ta te .  
It should be noted the s t a t e  never attmepted to c l a r i fy  t h i s  nor explain i t  a s  i t  was c l ea r  
t o  a l l  pa r t i e s  that the court refused toAgive  the instruct ion i n  count 11, but r a t h e r  gave i t  
only i n  Count I .  

?he evidec; supported inclusion of t h i s  instruct ion to the jury in  r e l a t i on  t o  b u n t  11 
and the S ta te  even moved fo r  i t  t o  be, but that  did not occur. Appellant MOVES t h i s  court to  
vacate the second erroneously instructed offense. 

This court i s  not able to  speculate a s  to the jury 's  ra t iona le ,  nonetheless t he  limited 
record tha t  is beofre us c lear ly  demonstates that they were misinformed. 

Further by looking a t  the verdicts  recieved, the l e s se r  included 's  were not signed 
i n  count two, which r a i s e s  the issue of i t  i s  unreasonable t o  find t h a t  i n  Count I, but 
not i n  Count I1 when i t  i s  a l l  i n  re la t ion  t o  the same al legat ion.  And l i k e  aforementioned 
s ince they found the l e s s e r  i n  Count I, i t  not only has jeopardy attachment issues,  going by 

: WPIC 4.11 the legal  conclusion wotld have had to  been the  assaul t  fou r  f inding,  Appellant 
believes the J u r y  meant t o  return a assaul t  four i n  re la t ion  t o  Count TI, but  was instructed 
t o  do so i n  Count I to r e f l e c t  such verd ic t ,  and did ju s t  t h a t ,  found i t  i n  Count I ,  to  

! r e f l e c t  is i n  count I1 and found count I1 t o  r e f l ec t  tha ts  where t h e  wished t o  find the 
1 assaul t  four,  

R e  State may counter tha t  they Found the assaul t  in  Count I because i f  they found 
count 11, then of course Count I t s  l esser  occured, ? ? ?  I t s  ambi~ ious ,  and subject  t o  e i ther  
analysis ,  a t  the very l e a s t  they were incorrect ly  instructed,  and misapplied the law and 

I ins t ruc t ions ,  and tha t  e r r o r  inb not t o  appellants pe r i l  o r  detriment,  fo r  all the reasons 
r e l i ed  upon here i n  regard to Double Jeopardy, Former Jeopardy, An tiMerger , WPIC 4 .11,  
Erroneous instruct ions,  Misapplication of the law, e i t he r  one of the  scenarios or e r ro r s  
claimed a l l  point back t o  appellant having an Assault Fourth degree affirmed and that  is 
appellants precatory and remedy sought under any of the scenarios. 



EIGTR REASON TO. VACATE.  COUNT. TWO, ASSAULT. TWO. 

FORMER AQUITTAL OR CONVICTION RCW 1 0 . 4 3  

10 .43 .020  

Offense embraces lover degree and included offense 

When the defendant has been convicted or  ayui t ted upon an ind$ctrnent of i n f o m ~ t j . o n  of 

an offense consj .s t ing of d i f fe ren t  degrees, the conviction or  ayu i t t a l  s h a l l  be a bar to  

another indictment or information for the offense charged i n  the former, or for  any lower degree 

of that offense, or for  an  offense necessarily included therein. 

The appe l l an t  has been convicted, and aqui t ted i n  count I ,  Count I is an , o f f ense  that  

has the po ten t i a l  to  consist  of different degree 's ,  and because of that  conviction and 

aqu i t t a l  i n  count I ,  there is  a bar to an other indictment o r  information that has charged i n  

Count I ,  i . e .  t he  "assaul t"  was a crime inherent i n  Burglary F i r s t  degree, and tha t  crime by 

i t s e l f  was re turned  i n  a verdict of gu i l t  i n  count I. 10.43.020 bars  any subsequent r e t r i a l  

of any offenses t h a t  were embraced in  the Burglary F i r s t  degree, and that being the "Assault" 

'elementf and ' c r ime ' .  

10.43.050 

Aqui t  ta l ,  d e n  a bar 
Whenever a defendant sha l l  be ayuitted or convicted upon an indictment or  information 

consisting of d i f f e r e n t  degrees, he cannot be proceeded against  or  t r i e d  fo r  the same crime 

i n  another degree, nor for an .attempt to cormnit such crime, o r  ony degree thereof. 

Pe t i t ioner  has  been convicted and acjui t t ed ,  of an information that  charged a crime 

consisting of d i f f e r en t  degrees, consequently due t o  Count 1 ' s  -ve rd i c t ( s ) ,  p e t i t i o n e r  cannot 

be proceeded against  nor ' re t r ied for any assault i n  a d i f f e r e n t  degree,'  fo r  the reasons 

previously de t a i l ed  i n  the aformentioned 74 grounds [ .020=$ .050='/2 1 any r e t r i a l  - i f  allowable 

would be l imi ted  t o  a s sau l t  fourth degee ,  however tha t  may be a moot p i n t  i n  t ha t  pe t i t i one r  

by choice is not appealing the lesser  included conviction, only i n  the event that t h e  court 
does not vacate the a s sau l t  two does the pe t i t i one r  have t o  consequently challenge t h a t  , 

convictions on various d i f fe ren t  merits. 

In  2006, our Washington Sta te  Supreme Court s t a t ed ;  "we need to  journey no f u r t h e r  than 

t h i s  s t a tu t e ,  for i t  contains the answers we seek." S t a t e . v  Linton 117 Wn 2d 777, 793. In 
0 

relat ion t o  10.43.050. 
I 

Appellant contends likewise, anmy of the answers t o  the Double Jeopardy issues presented 

are  also answered i n  the RCW ' s aforementioned. 

Also i n  2006 our Washington Supreme Court has made s imi l a r  findings i n  S t a t e . v  Erving 

158 hJn 22d 746. .. 

The conviction to  vacate to  remedy the :double jeopardy i ssues   resented i s  Count 11. 

should the Court not reach the same conclusion appel lant  moves the court t o  consider 

the challenges made i n  regards to the a n t i  merger s t a t u t e s  cons t i tu t iona l i ty  i n  regards 

to  pe t i t i one r s  case.  
I 
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When a cour t  vacates the conviction on Double Jeopordy grounds i t  usually vaca t e s  

the conviction that  f o n  part of proof of the other." State v valentine 108 Wn App 24,26. 

Sta te  v Read 100 Lh App 776,792. State v Prater 30 Wn App 516. 

This is because the greater  offense typically car r ies  a penalty that  incorporates  

punishernent for  the lesser  included offense." Reed Amar(supra) 

This case i s  not a merger case,  though the State  attempts to make i t  such by the 
I I wording and composition of its States  Brief Regarding Sentences", appellant has no doubt 

tha t  i f  I was not  in f ac t  aquitted, and on the reverse convicted of Burglary F i r s t  degree, 

Tne State  would move to  have the Burglary offense affirmed, qui te  natural ly  because i t  is 

the Highest or grea tes t  offense of a l l  argued herein. The State now wishes to  have A 

seperate conviction in Count two Aff inned over the same conviction in  Count One, 

?he State elected to  prosecute Burglary Fi rs t  Degree, When the S ta te  elected t o  

proceed t o  jury t r i a l  on the offense of Burglary F i r s t  degree, i t  took the burden of 

proving that  .offense, and also the offense of ' ~ s s a u l t  ' that was a necessary element of t ha t  

crime. and when the jury found the "assault" i n  count one as the offense committed, a t  t h a t  

point Former, and Jeopordy had attached. 

Appellant submits that t h i s  court  decision s h a l l  be t o  affirm the f i r s t  verdict  rendered i n  

Count One and Vacate Count two a s  already tr ied,  aqui t ted and convicted in  Count One. 

Tne Sta te  proceeded with the Burglary F i r s t ,  and f a i l ed  a t  i ts  venture to  convict appel lan t ,  

That the appellant was aquitted of tha t  offense of Burgalry F i r s t  degree, and i t  now and 

forever w i l l  a ffect  the ' l e s s e r ( s ) '  and ' included(s) '  . i s  one of the r e a l i t i e s  of law. 

I F  THE PROVISIONS OF THE CONSTITUTION, BE NOT UPHELD WHEN THEY PINCH, AS 

WHEN THEY COKFORT, THEY MAY AS WELL BE ABANDONED. Jus t i ce  Sutherland "Simple Jus t i ce  

RELIEF 

WHEREFORE p e t  i t i o n e r  moves t h i s  court  to  Vacate count two t o  remedy the 

Double Jeopordy issue I s  presented 

DATED THIS 7 1 DAY OF Mc~,< 2.007 



Should t h e  C o u r t  no t  have a g r e e d  t h a t  t he  c o n v i c t i o n  t o  v a c a t e  o n  

Double  Jeopardy Grounds i s  t h e  a s s a u l t  i n  t h e  second d e g r e e ,  

Appell.an t FIOVES the  Cour t  Lo c o n s i d e r  a p p e l l a n t s  c h a l l e n g e  t o  the 

a n t i  merger s t a t u t e  a s  u n c o n s t i t u t i o n a l l y  a p p l i e d  t o  p e t i t i o n e r s  conduct 

based  on t h e  r e c o r d .  

And f o r  the  r easons  i n c l u d e d  i n  t h i s  p o r t i o n ,  a p p e l l a n t  MOVES the 

c o u r t  t o  v a c a t e  t h e  s e p e r a t e  a s s a u l t  i n  the  s e c o n d  d e g r e e  based on t h e  

arguments  adavanced i n  t h i s  p o r t i o n .  
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CONSTITUTIONALITY OF 9A.52.050 "BURGLARY ANTI MERGER STATUTE" 

Though  a p p e l l a n t s  c a s e  and i s s u e s  a r e  n o t  "Merger" issues ,  b e c a u s e  
t h e  S t a t e  h a s  a t t e m p t e d  t o  a r g u e  them a s  merger i s s u e s ,  A ~ p e l l a n t  h e r e b y  
r a i s e s  i n  t h i s  ground t h e  c o n s t i t u t i o n a l i t y  of Washington s A n t i - M e r g e r  
S t a t u t e  a s  a p l L i e d  t o  conduc t  s i m i l a r  t o  t h a t  a l l e g e d  o f  a p p e l l a n t .  

The i s s u e  p r e s e n t g d  i n  t h i s  ground i s  whether  any  A s s a u l t  o t h e r  t h a n  A s s a u l t  
F i r s t  Degree Merges wi th  Burg la ry  F i r s t  d e g r e e ?  
And t h e  C o n s t i t u t i o n a l i t y  of ou r  a n t i  merger s t a t u t e  a s  i t  r e l a t e s  t o  
B u r g l a r y  F i r s t  Degree 9 ~ . 5 2 . 0 2 0 ( 1 )  ( b )  and  a  S e p e r a t e  A s s a u l t  Second,  T h i r d  
or  F o u r t h  D e g r e e .  (When t h e  A s s a u l t  r e l i e d  upon i n  t h e  B u r g l a r y  i s  t h e  same 
A s s a u l t  S e c o n d ,  T h i r d ,  o r  Four th  Degree .  In  a  d i f f e r e n t  c o u n t )  

T h i s  C o u r t  MAY assume t h a t  t h i s  i s s u e  h a s  been a d d r e s s e d  i n  s e v e r a l  o t h e r  
c a s e s ,  and A p p e l l a n t  a g r e e s  t h a t  i n  f a c t  i t  h a s ,  b u t  n o t  i n  t h e  c o n t e x t  of 
t h e  c i r c u m s t a n c e s  a l l e g e d  i n  a p p e l l a n t s  c a s e  and - ~ r t i z ( i n f r a )  and Wil l iams(infra)  

IT IS OF VITAL IMPORTANCE THAT WE L O O K  AT UNDER WHAT CIRCUMSTANCES WAS THE .4NTI MERGER 
STATUTE APPLICABLE AND NOT APPLICABLE. SO WE LOOK TO TtE CASES 'IIEMSELVES. 

Tne following cases  have a l l  been ci ted i n  a r t i cu l a t ing  the Anti Merger Statute;  

Eads %Fh 2d 1. RX@Y kt - MB&X kt- F+s kt. - 
33 Fh & 312 1st - Fssault 2i-d (2 m t ~ ) ( 2  victirrs) 

tinter 35 WI ;h 703 709 k t  - Irissault 2rd (2 amts)(2 victim)(& (MY %qm ALkg~ticn) - 
tWLsm%b@ ~ I s t - ~ s s a u l t 2 r d ( 2 v i c t i r r s )  * 

~ t 1 1 8 h 2 d & 9 ~ Z s t - ~ k t - ~ i ~ ~ 1 s t  
R a s b @ f r F p 8 0 3 l - t - ~ s s a u l t 4 ~  
~ l 3 3 ~ 2 d 4 7 9 ~ I s t - ~ s s a h l l t l ~ t  - W8k 2d 479 LPnglsny Ist - Pssault Ist 

T bb .&I 9, E i q h y  Ist - PssEpllt 2rd - Pssault 4th (2 victims)(I. ksswlt Ccnvicticn) - 
I t  i s  t h e  f i r s t  a s s e r t i o n  t h a t  O u r  C o u r t s  i n  u s i n g  t h e s e  above  c a s e s ,  w i t h  t h e  
e x c e p t i o n  t o  O r t i z ,  i n  a l l o w i n g  t h e  A n t i  Merger t o  a p p l y  t o  t h e i r  c a s e s ,  were  
a l l  i n  f a c t  c o r r e c t l y  d e c i d e d .  Only b e c a u s e  a s  each c a s e ,  e x c e p t  O r t i z  r e f l e c t s  
t h a t  a l l  of . t h e  above o f f e n d e r s  had e i t h e r  " M u l t i p l e  and  I n d e p e n d a n t  A s s a u l t s "  
o r  a l l  have  a n o t h e r  Crime;  i.e. Rape,  Kidnapping ,  Murder ,  e t c .  e t c .  

A p p e l l a n t  a s s e r t s  t h a t  I am i n  a  s i m i l a r  O r t i z  s i t u a t i o n ,  t hough  n o t  e x a c t l y  

t h e  same a l l e g a t i o n s .  

A p p e l l a n t s  c o n t e n d s ,  t h a t  any of  t h e  above  m e n t i o n e d  c a s e s  do  n o t  mesh up 

t o  t h e  same f a c t s  o r  s t a n d a r d s  t h a t  a p p e l l a n t  i s  a d v a n c i n g ,  and  f o r  t h a t  

r e a s o n  c a n n o t  and s h o u l d  n o t  be u s e d  a s  c a s e  p r o p o s i t i o n s  t o  a l l o w  t h e  A n t i  

Merger S t a t u t e  t o  Apply.  

Defendant  O r t i z  had i n i t i a l l y ,  two a l l e g e d  v i c t i m s ,  b u t  was o n l y  c o n v i c t e d  

of  a s s a u l t i n g  one of them, e n d i n g  h i s  t r i a l  w i t h  a  s i n g l e  B u r g l a r y  1s t  d e g r e e  

c o n v i c t i o n  and a  second A s s a u l t  2nd d e g r e e  c o n v i c t i o n ,  The O r t i z  c o u r t  h e l d  

t h a t  "Having r e l i e d  on t h e  A s s a u l t  t o  o b t a i n  a  c o n v i c t i o n  f o r  t h e  g r e a t e r  

o f f e n s e  of  ~ u r g l a r y  F i r s t  d e g r e e ,  t h e  S t a t e  was p r e c l u d e d  from a 
Second A s s a u l t  c o n v i c t i o n . "  S t a t e  v O r t i z  7 7  Wn App 7 9 0 ,  7 9 4 .  



It i s  a l so  of i~nportance that we  review the s t a tu t e s  that a r e  relevant t o  t h i s  review; 
9~. '36 .021(1)  A s s a u l t  Second Degree 
A person is  gui l ty  of Assault i n  the Second degree i f  he o r  she, 
under circumstances not amounting t o  Assault i n  the F i r s t  degree, 
(a)  intent ional ly assaul t s  another and thereby recklessly i n f l i c t s  
substantial  W i l y  harm. 

9A.52.020 B u r g l a r y  F i r s t  d e g r e e  
(1) A person i s  g u i l t y  o f  B u r g l a r y  i n  t h e  F i r s t  d e g r e e  
i f ,  w i t h  t h e  i n t e n t  t o  commit a crime a g a i n s t  a pe r son  
o r  p r o p e r t y  t h e r e i n ,  he o r  s h e  e n t e r s  o r  r e m a i n s  
unlawfully i n  a building and:if, i n  en ter ing  o r  while in the 
bui ld ing  or i n  imnediate fli h t  therefrom, the ac tor  o r  another 
pa r t i c ipan t  i n  the crime is a) a d  Kith a deadly weapon, 
o r  (b) assaul t s  any person 

7 
9 ~ .  52 -050 Burglary ' Anti Merger S ta tu te  
Every person who i n  the comnision of a Burglary Shal l  comnitt any 
other. crime, may be punished therefor  as w e l l  a s  f o r  the Wrrglary 
and may be prosecuted f o r  each crime seperately 

Of a l l  of the defendant described - O r t i z  was the only defendant who had (1) assau l t  convict ion 

'alone'  . Tnerefor every other defendant f a l l s  within the narrow exception of 9A.52.050 Anti 

Merger, because there cases a l l  involved "other" crimes within the meaning of the Anti 

Merger s t a t u t e .  

Appellant a t tacks t h i s  Anti Merger S t a tu t e  on various f r o n t s ;  

We f i r s t  look a t  what i s  " I N  TKE COMMISSION OF A BURGLARY" within the meaning 

of t h i s  S ta tu te .  If the State  is  prosecuting under 9A.52.020(l)(b) A person i s  g u i l t y  of 

that  f i r s t  degree Burglary i f  with the in ten t  t o  c o m i t  a crime against  a person o r  property 

therein, h e  o r  she en ters  or remains unlawfully i n  a building and i f ,  i n  enter ing or while 

i n  the building o r  i n  ... immediate f l i g h t  .therefrom, the actor  o r  another par t ic ipant  i n  the 

crime i s  fa+-emeel-with-a-deed4y-weapen-er (b) ASSAULTS any person. 

Washington Courts, both Appellate and Supreme have held t h a t  i f  the a c t o r  i s  not  

( a )  armed' with a deadly weapon o r  (b) comnits an a s sau l t  on any person therein,  then  the 

crime of Burglary is not i n  fact o r  i n  Law c o m i  Led. 

Looking one s tep  fu r the r ,  i f  a defendant is being prosecuted under 9A.52,050(l)(b) 

and he f a i l s  to  "assault". Tnen there i s  no "In the comiss ion  of a Burglary" because without 

the assaul t  a Burglary F i r s t  degree is not: "in commission" 
I 

Since we must take the Statute  as a whole (9~ .52 .020( l ) (b ) )  we have t o  conclude 

tha t  the 'crime' of ' a s sau l t '  i s  already inherent i n  the  s t a t u t e  "as a whole". And just  
speaking i n  Plain logic  terms, using comnon and blacks law d ic t ionary ' s  , the ."Crime1' of 

I 

"Assault" cannot su f f i ce  t o  being "any other crime" within the meaning of 9A.52.050 
' I f  for  some reason the crime of Assault su f f i ce s  t o  being a "Other Crime" then that language 

need not be i n  the Burglary S t a tu t e  t o  make Burglary a crime under 9~.52.020(l)(b). 
I .  But since i t  is i n  the Statute  as  cu r r en t ly  wr i t ten ,  w e  have t o  l og ica l ly  and 

legally conclrde that  within the meaning of o ther ,  the assaul t  is not a "other &imeIt 
150f21 



Because it i s  t h e  "crime" and "element" that  makes 9~.52.020(l)(b) a crime i t s e l f .  
m e  Court Stated i t  best when i t  quoted "9A. 52.050 'has reference to  s u c h  o t h e r  

crimes, RATHER lTPd TO THE ASSAULT WICH I S  M ELENfDT OF FIRST DEGREE BITRGL~RY." S t a t e  v 

Sweet 138 hh 2d 466,477. State v Ortiz 77 Wn App 790, 794 made i t  even c learer  in r e l a t i o n  - 
t o  the other relevant  s ta tu tes  as  well ,  and put i t  as "If th i s  section i s  read with Rm 

9 ~ .  52 -050 and ,030 defining Burglary i n  the F i r s t  and Second degrees, i t  w i l l  be seen tha t  

while section (1) of .020 includes assaul t  as an element, subsection (1) of .030 i nvo lves  no 

other offense, Both, however have a s  an element the intent  to comi  t another crime. I t  

would appear, therefore,  that RCW 9A.52.050 has reference to  such other crimes, RATTIEX TH.4N 

M 7344 ASSAULT WHICH IS AN ELEMENT OF FIRST DEGREE BURGLARY." State  v Ortiz a t  794 

The State  would argue that - Sweet(supra) has overruled Ort iz ,  appellant would argue 

that  Sweet did not  "overrule" Ortiz,  and asser t s  that i n  f ac t  Ortiz has never .been "overruled" - 
as  of current.  A t  most reading the opinion in - Sweet with the l imited language t h a t  i s  

applied to - Ort iz ,  a t  most, the court REJECTED the - Ortiz argument i n  re la t ion  t o  p e t i t i o n e r s '  

Sweet and Sla te r  who both had Assault F i r s t  Degree's along with thier Burglary F i r s t  Degree - 
convict ions.  

This i s  c r i t i c a l ,  i n  that a t  f i r s t  glance of the opinion one could poss ib ly  

speculate  tha t  - Ortiz was overruled a s  the State puts i t j  however the opinion i t s e l f  says 

two things (1) i t  REJECTED the argument i n  - Sweet and  later's s e t  of circumstances of Assault 

F i r s t  degree. and ( 2 )  A t  the portion of the o ~ i n i o n  tha t  addresses the "Questions Presented" 

They c lear ly  s t a t e  that the question presented is whether ASSAULT FIRST DEGREE merges with 

Burglary F i r s t ,  Degree. Appellant hereby s u h i  t s  tha t  a s  held,  they do not. 

h i s  i s  because Assault F i r s t  degree is a leve l  1 2  offense, Burglary f i r s t  degree 

i s  a leve l  7 0ffens.e) and Assault in  the Second degree is  a Level ' 4  offense. 

When the leg is la tures ,  anywhere in  the United S ta tes  d r a f t  "Merger" s t a t u t e s  i t  
' is  never t he i r  intent  to allow a higher grade offense merger with a lower grade offense.  
I 

Tne purposes of merger are  f o r  s i t ua t ion  l ike the - Sweet court  a r t i cu l a t ed ,  such a s  Robbery 
: f i r s t  degree is  a level  9 offense and Assault Second degree i s  a l eve l  4 offense s o ,  a s  the 

cour t  held in - Sweet the Assault Second degree merges with the Robbery. (Argument i n f r a )  

I 
The Crime of Assault i s  completely subsumed i n  the crime of Burglary w i t h  an 

: as sau l t ,  because, each offense .as defined i n  the relevant s t a t u t e s  does not requi re  proof 

: of an element that  the other does not ,  AND because there is no c l e a r  indication of - 
l e g i s l a t i v e  in ten t  to  authorize curnalative convictions and sentences fo r  Assault and 

i Burglary with an assaul t .  ?he Crimes are '  the same offense' and double jeopordy bars addi t ional  
I 

punishments. Williams v Singletary 78 F3d 1510,1516 ( c i t i n g  Dixon v U.S. 113 S. CT. 2849,2856). 



Tne crime of Assault, under the doctrine of merger, i s  supposed t o  merge w i t h  Burglary 

First: degree as  held in S t a t e  v 0r t iz(supra)  and ~ i l l i a m s  v Singletary because the 

crime of Assault  i s  a element and crime in the more serious offense of Burglary 

F i r s t  degree. 

Which ra i ses  an Equal Application concern. 

The equal protection clause of the Federal and State Constitution r e q u i r e  s imi la r  

treatment under the law for  s imilar ly situated persons. State v Michel 89 Wn App 771 

A Statute  which presrcibes d i f fe ren t  punishment or  d i f fe ren t  degrees of punishment 

fo r  the same act  comi  tted under the same circumstances by persons in l i ke  s i t u a t i o n s  

is v io l a t ive  of the equal protection clause of the 14th Amendment of the U. S .C.A 

such s t a t u t e  must therefore be v io la t ive  of Art ic le  I $12 of the Constitution of t h i s  

State  Olsen v delemore 48 Wn 2d 550. 
It i s  not disputed that "Offender" are a c lass  of persons. To be s i m i l a r l y  

s i tua ted ,  we take the analogy of (1) Washington offenders ( 2 )  Guilty of "Serious Offense: 

in  excess of Washington Crime l eve l  4 ' seriousness l e v e l t  and (3) also g u i l t y  of a 

' re la ted '  l eve l  4 offense. i .e. Robbery Firs t  Degree leve l  9 ,  and Assault Second 

Degree l e v e l  4 // vs.//  Burglary F i r s t  Degree l eve l  7 ,  and Assault second Degree l eve l  4 $  

Both Robbery and Burglary a r e  greater  offenses when i n  the F i r s t  degree, than 

any Assault two, which has a seriousness- level 4. 

But Burglary defendants i f  convicted are subjected t o  various and Yu l t ip l e  

convictions and sentences for  both Assault and Burglary because of the Anti merger 

s t a tu t e .  Where with Robbery F i r s t  degree offenders they a r e  only subjected to the 

single conviction of Robbery, because the "assault is already included i n  the crime" 

of Robbery F i r s t  Degree. 

Appellant contends that  i n  equal and l i ke  manner Burglary offenders should be 

treated i n  the same. manner, because likewise thelAssaul t  i s  already included i n  

the crime" and the Assault. is a less serious offense. 

[takemte Assault F i r s t  degree is  a more serious offense tahn both Burgalry and Robbery] 

RCW 9~.52.050 in allowing the offenses of "assault" t o  not merger, with the 

crime of Burglary is e i ther  ( a )  Violative of double jeopordy, and (b) Violates  equal 

application of the laws to s imi la r ly  s i tuated offenders. 

In Articulating the Merger position in  a 2005 case involving Robbery F i r s t  degree 

and Assault Second degree Tne following in te res t ing  conclusions have been made, 

in  published opinions ; 



"I%e S t a t e  could not have convicted defendant for Robbery F i r s t  degree without proving 

the Assault, Because the attack on the vict im on which the Assault conviction was based was 

the same act ion on which the Assau l t  element of the Robbery conviction was based, t he re fo re ,  

under the doc t r ine  of merger, the crime of Assault under Washington revised code $9~.36.021(1) 

merged in to  the Robbery. Tne court reverses the Assault conviction, bu t  a f f  inns t h e  Robbery 

conviction and remands for resentencing. S ta te  v Zumwalt 151 Wn 2d 1031 (2004) Affirmed by 

Sta te  v Freeman I53 Wn 2d 765(2005). ---.. .- 

Nothing d i f f e r s  in the Zuwalt analogy and a Burglary F i r s t  degree case,  Take the 

language of Robbery out and replace i t  with Burglary and the same scenario unfolds.  

Compare these Zumwal t - Holdings ; 

The S ta t e  could not have convicted Zurnwalt without proving Assault .  Zurnwalt HN 8 
I h e  State could not have convicted appel lant  without proving a s sau l t .  

And the  only f a c t s  tha t  elevated simple Robbery to F i r s t  degree Robbery a r e  the same 
Facts underlying the sepera t e  Assault Charge. Zumwal t HN 8 
And the only f a c t s  that elevated simple Wlrglary t o  First  degree Wrrglary are the same 
Facts underlying the seperate Assault Charge. 

Clearly,  to  allow 9A.52.050 in the s i t ua t ion  a s  tha t  described above i s  to allow a 

Washington 'RCW t o  operate v io la t ive  of Double Jeopordy and Equal Application. And t h i s  

court  should so hold. 

"If i n  order .  t o  prove a par t icu lar  degree of a crime the S ta te  m u s t  prove elements of 

that  crime and a l s o  tha t  the defendant committed an a c t  that  is defined a s  a sepera te  crime 

elsewhere i n  the sa tu t e ,  the second crime merges with the f i r s t . "  Zumwalt 119 Fn App 126 

Affd. Freeman 153 Wn 2d 765 (2005). Vladovic 99 Wn 2d 420,421. Parmelee 108 Wn App 702,711. 

B u t  t h i s  i s  not the case with Burglary under the same circumstances. 
I the S t a t e  may argue "The Legislature enacted the RCW" which i s  t rue ,  nonetheless i t  is 
I within the  au thor i ty  of our court  to dec lare  a S t a tu t e  e i t h e r  unconst i tut ional  o r  a s  being 
l 
a unconst i tut ional ly applied. Appellant before t h i s  court  a s s e r t s  i t  i s  being unconst i tut ional ly 

applied, by the aguemen ts advanced above. 

Not to  jump around and not t o  b e l a h r  any poin ts  with t h i s  cour t  but appel lant  i n  
I 

I 
making t h i s  argument must a l s o .  r a i s e  the AMBIGIOUITY of our S ta tu te  i t s e l f ,  as ide from the 

arguments already made. 

I Not only is our s t a t u t e  ambigious and NOT CLEAR as t o  what the de f in i t i on  of what 
I I any other crime" i s  (argued i n f r a ) .  And ."1n the  comis s ion  of a Burglaryf1:5ut ik i s  a l s o  

unclear a s  t o  the phrase "MAY - be punished therefor" 

This word MAY does not evidence a CLEAR l e g i s l a t i v e  INTENT within the meaning of 
' I m  and CTlEAR because a s  Our courts have held.  

t 
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'%e cour t  has the 'd i scre t ion '  under the Burglary Anti Merger S t a t u t e  to refuse t o  

apply the s t a t u t e  based on f a c t s  of the case before i t .  as  the- ' s ta tu te  .050 R o v i d e s  that 

a defendant "PAY" k punished seperately for crime cormit ted in the course of Burglary. " 
Sta t e  v Davis 90 Wn App 776 .  

Tne word MAY, does not provide A c lear  leg is la t ive  intent to  punish, as  the  case  above 

explains that the Statute gives the court the 'd iscret ion '  , while i t  i s  cer ta in ly  

arguable that the leg is la ture  intended to  'allow' i t ,  i t  i s  not a CILAR INTENT TO PUNISH. 

The Double Jeopordy Clause does not prevent cumalative punishments for  a s i n g l e  

incidence of criminal behavior 'WHEN' the leg is la ture  clear ly intends to prescr ibe 

cumalative punishments. The assumption underlying Blockburger is t h a t  congress o rd ina r i l y  

does not intend to punish the same offense under two different  s t a t u i e s  ." - Ball 470 U.S 861. 

In simplest terms we have "No c lear  l eg i s l a t i ve  intent  to authorize cumalative 

convictions and sentences f o r  Assault and Burglary with an Assault, because no c l e a r  

language i n  the s t a tu t e  and no indication from Sta te  or Legislatures a s  t o  how t o  in t e rp re t  

the State  law." Williams v Singletary 78 F3d 1510 

When an offense i s  a course of conduct, the t r i a l  court should t r e a t  a s  one offense 

a l l  violations tha t  a r i s e  from tha t  singleness of thought, purpose o r  act ion which may be 

deemed a single impulse. U.S. v Universal C.I..T. Corp 344 U.S. 718,721 

~ecziuse Congress has the a b i l i t y  t o  express i ts  w i l l  regarding the allowable u n i t  of 

prosecution, i f  i t s  w i l l  i s  not  declared, courts w i l l  follow the ' r u l e  of l en i ty '  and assume 

tha t  only a single punishment is authorized. B a l l  v U,.~(supra) a t  81,83. 

And in appellants case and cases s imilar  to  appellants they should be considered one 

crime, as  the leg is la ture  has formatted Burglary F i r s t  Degree. 

As addressed a t  the ou t se t  our courts have used cases such a s  Bonds, Col l ico t ,  Sweet, 

and others as  case propositions,  allowing the a n t i  merger to  apply, but appellant has ye t  

t o  f ind a case that  is s imilar  t o  tha t  of myself o r  - Ortiz ,  Not g e t t i n g  too f a r  o f f  t rack 

i t  is c r i t i c a l  to remember tha t  a l l  the case mentioned a t  the ou t se t  f a l l  within the  "other 

Crime" provisions. 

It i s  agreed by Both Washington Courts as well a s  the 11th Ci rqui t  federal  Court t ha t  

Burglary and Fi rs t  degree Assault do not merge, f o r  the reason t h a t  Assault , F i r s t  degree 

has d i f fe ren t  elements, and i s  a more serious offense. 

Assault two presents a t o t a l l y  d i f f e r en t  scenario i n  t ha t  i t  does not have the  

elements that Assault F i r s t  degree ca r r i e s .  Tnerefore t o  rely on -- Sweet Bonds Col l ico t  

Hunter Fryer Davison. etc. e tc . is  in  e r r o r  i n '  comparison to  the case facts  here on appeal. 

All the cases &ed have both Tota l ly  and Drast ical ly  d i f f e r en t  s e t ( s )  of f ac t s .  

' In Concluding this  argument appel lant  ends with some 11th Cirqui t  Federal Court Holdings; 



I n  Reviewj.?.g these holdings, appellant moires our cour't t o  a l so  review and compare the 

synonymity of The Burglary F i r s t  degree s ta tu te  and Assault as  'used i n  Singletary, i n  

comparison to Washington States Burglary F i rs t  Degree and Assault Second, Tnird or Four th  

"A defendant Feebles , was convicted fo r  both Burglary with a s sau l t  and simple a s s a u l t ,  

on appeal the c o u r t  held " ~ n a t  i n  l igh t  of the cpnviction fo r  Burglary with a s sau l t ,  [The 

defendants] conviction for  s ingle  assault  a r i s ing  out of the same incident was double jeopordy. 

Tne Same issue h a s  ar isen in the context of Burglary with a bat tery i n  both the 1 s t  and 5 t h  

d i s t r i c t  court of appeals in each case when the question has a r i sen ,  Tne Florida a p p e l l a t e  

cour t s  have held tha t  b u b l e  Jeopordy bars cumalative punishments f o r  Burglary in  t h e  F i r s t  

Degree, when i t  is elevated to t ha t  degree because of a bat tery o r  a s sau l t  offense. . . Tne cour t  

went on to apply the  Blockburger tes t  and concluded a s  has EVERY Florida intermediate court  t o  

consider the question, That a defendant could not be convicted and punished for  both F i r s t  

degree Burglary and battery when the same battery was used to  e s t ab l i sh  both cr imes. .  . 
Because i t  make no difference whether the lesser  offense conviction and element is a s s a u l t  o r  

ba t t e ry  e i ther  one w i l l  suf f ice  under Florida law to elevate  Burglary to Burglary i n  the F i r s t  

, degree and e i t h e r  one can serve as a seperate  criminal offense. .. In summary the S t a t e  has not 

d i rec ted  us t o  nor have we found any authori ty  c lear ly  indicat ing t h a t  the Florida 

I 
l eg i s l a tu re  intended t o  presrcibe cumalative punishments fo r  both Assault and The F i r s t  degree 

I 

i 
Burglary with an assaul t  a r i s ing  out of the same criminal a c t . .  . The crime of a s s a u l t  is 

1 completely subsumed in the crime of Burglary. with an assaul t  because each offense def ined  i n  
I 

t he  relevant s t a t u t e s  does not require  proof of an element tha t  the other  does not AND 

because there i s  no c l ea r  indication of leg is la t ive  in ten t  to  authorize cumalative convict ions 

and sentences f o r  assaul t  and Burglary with assaul t .  Tne crimes a r e  the same of fense  and 

Double Jeopordy bars  additional punishments." Williams v Singletary 78 F3d 1510,1516 ( c i t i n g  

Dixon v U.S. 113 S. C t  . 2849,2856 .) 

In singletary(supra) ' the ~ e p e r a t e '  conviction f o r  Assault was reversed by the 11 t h  

Cirqui t due. t o  double Jeopordy , and i n  l i k e  manner consis tent  with t h i s  holding as wel l  a s  

Washington Sta te  holdings, Appellant moves th i s  court t o  vacate ' t he  seperate '  a s s a u l t  

conviction, a s  being,, already prosecuted and convicted a s  well a s  impl ic i t ly  aqui t ted  i n  the 

more serious offense of Burglary .F i r s t  degree i n  Count One. 

Former Jeopordy had attached to  the whole ' F i r s t  Charge '. and ' ~ i r s  t convictions ' l e s se r  

included's offense. Though the 11th C i r .  dismissed the second offense a s  being the Lesser of 

the two, .in appellant case s ince for  the purposes of ' b u b l e  Jeopordy Analysis' the  l e s se r  

inlcuded i s  the .same a s  any g rea t e r ,  Boyd v Meachum 77 F3d 60. U .  S .  v Harvey 78 F3d 501 

Neville v Butler 867 F2d 886. In t h i s  case on appeal the l e s s e r  i s  the second count. not 

only i s  i t  a l e s s  serious than Burglary F i r s t  degree. In  surmation t h i s  court  should hold tha t  

"Having re l ied  on the Assault to  obtain a conviction fo r  the Greater offense of F i r s t  Degree 

Burglary, the State was precluded from obtaining a seperate  convict ion f o r  Assault" S ta te  v 

Ort iz  77 Wn App 790, 794. 



For the e ight  reasons given, the  ninth being the Anti Merger portion, 

p e t i t i o n e r  MOVES t h i s  court t o  vacate Count 11, and 

A f f i r m  Count I. 

This  case is not a Merger issue, but  appe l lan t  has nonetheless ra ised the 

issue of merger i n  an e f f o r t  to  cover a l l  bases. 

Dated th i s  '3 . . day of $\-w. . ,2007 

mrtjyr Affiant Sayeth m&lt. 
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05-1-04377-8 27336308 SRSP 04-18-07 

56  4/16/2Bi) 

IN OPEN COURT 

/ /  SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

/ 1 STATE OF WASHINGTON 1 
Plaintiff, 

I 1  / I  CORY LAMONT THOMAS, 

Defendant. 

NO. 05-1-04377-8 

STATE'S RESPONSE TO MOTION TO 
MODIFY 

IDENTITY OF RESPONDING PARTY: 
14 

1 1  Plaintiff, State of Washington, requests the relief designated in Part 11. 
1 < 

l 6  1 1  11. STATEMENT OF RELIEF SOUGHT: 

17 )I  The State requests that this court transfer the defendant's motion to the Court of 

l 8  I1 Appeals for consideration as a personal restraint petition. 

19 1 1  111. PROCEDURAL AND FACTUAL HISTORY: 

On February 1, 2006, the defendant was convicted by a jury of Assault in the 

21 Second Degree, and Telephone Harassment. The jury acquitted the defendant of burglary I I 
22 /I in the first degree, and intimidation of a witness. Afler several continuances the defendant 

23 11 was sentenced 10 an exceptional sentence of 75 months The coun relied on defendant's 

unscored misdemeanor criminal history when it concluded an exceptional sentence was 
25 

I I appropriate. 

STATE'S RESPONSE T O  MOTION FOR 
RE1,1131.' FROM JUDGMENT 
Gordon - Responsc to Motion Tor Relief rrom Judgment.doc 
Page 1 

Office of Prosecuting Attorney 
930 l'acorna Avcnuc South, Room 946 

'I'acoma. Washington 98402-2 17 1 
Main Oflice: (253) 798-7400 



. > 

I h e  defendant has filed a direct appeal from this conviction and sentence and that 

2 1 1  appeal is pending before the Court of Appeals The defendant filed a "Motion to Modify 

3 1 1  Ruling Pursuant to CrR 7.S7', which was dated October 26, 2006. This court transferred 

ll that motion to the Court of Appeals for consideration as a personal restraint petition. The 

lldefendant has now filed this "Motion to Modify Ruling Pursuant to CrR 7.8", which is 

( 1  dated March 3 1 ,  2007. A copy ofthat motion is attached as Appendix "A". In his motion, 
7 

8 

1 1  I1 The defendant brings this motion under CrR 7.8. Under that rule, this court is 

the defendant raises a single issue vacating the assault in the second degree conviction. 

9 

10 

l 2  I1 allowed to do three things: 1) deny the defendant's motion without a hearing; 2) set a 

IV. GROUNDS FOR RELIEF AND ARGUMENT: 

13 hearing and order the State to appear and respond to the merits of the motion; or 3) transfer I I 
14 the motion to the Court of Appeals for consideration as a personal restraint petition. I I 
15 11 The defendant makes several claims with respect to the assault in the second degree 

l 6  11 conviction. This issue was briefed by the State prior to sentencing, and the State will not 

l 7  /(belabor the point by repeating those arguments now. Suffice it to say that the State 

22 I1 decision, and he would be entitled to an attorney at public expense to pursue that appeal. 

18 

19 

20 

2 1 

23 I1 The court could also transfer this matter to the Court of Appeals for consideration 

contends the court's decision was appropriate and legal. Based on the State's briefing, 

filed April 21, 2006, it is clear to the State that the court could deny the defendant's motion 

without a hearing. Unfortunately, the defendant would be allowed to appeal from that 

24 /I as a personal restraint petition. That court can make a decision without additional briefing, 

S'I'ATE'S RESPONSE 7'0 MOTION FOR 
R13LlEF FROM JUDGMENT 
Gordon - Response lo Motion for Relief from Judgmcnt.doc 
Page 2 

25 

Office of Prosecuting Attorney 
930 Tacoma A v e n u e  South, Room 946 

Tacoma, Washington 98402-2 17 1 
Main Ofice: (253) 798-7400 

without the defendant present, and without additional public expense. As such, this court's 



11 issues can be addressed in one forum, with only one set of briefs and only one oral 

2 

11 argument. A proposed order is anached to this response in Appendix "B". An original 

By transferring this motion to modify to the Court of Appeals as a personal restraint 

petition, this petition can be consolidated with the defendant's pending appeal and these 

11 has also been provided to the court. 
7 

8 

9 

13 deny the defendant's motion on its merits based on the briefs alone. In either event, the I I I 

V. CONCLUSION: 

10 

1 1  

12 

14 State will provide copies of the order to the defendant and/or the appellate c o w .  I I I 

For the reasons stated above, the State respectfully requests that this court transfer 

the defendant's motion to the Court of Appeals for consideration as a personal restraint 

petition. If the court is not inclined to do so, the State respectfully requests that this court 

S'rA'TE'S RESPONSE TO MOTION FOR 
RELIEF FROM JUDGMENT 
Gordon - Response to Morion for Relief from ludgment.doc 
Page 3 

15 

16 

I7 

18 

19 

2 0 

2 1 

22 

23 

2 4 

Office of Prosecuting Attorney 
930 Ticoma Avenue South, Room 946 

Tacoma, Washington 98402-2 I7 1 
Main Office: (253) 798-7400 

DATED: April 15,2007. 

GERALD A. HORNE 
Pierce County 

JOHN M. SHEERAN / Deputy Prosecuting Attorney 
WSB # 26050 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

