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B. ASSIGNMENT OF ERROR 

The trial court ei-sored in failing to recognize the property right of Appellant in the use of 

his funds for a collstitutioilally protected interest in llaving representation at his Parole Board 

hearing. 

See Appellailt's motion for Suilzmary Judgnlent pp. 8-9, collcerni~lg denial of f~inds for 
mandatory purpose: and Verbatill1 Report of proceedings. dated Novelnber 1 8, 2005 and pp. 1 1 - 
13. 

The trial co~u1-t enored in holding that interest does not follow principle. by allowing the 

state to opt-out of the Fifth Amendments' taliing clause by denying an obligation to pay interest 

without due process. 

See Appellant's Motion for Summary Judgn~eilt pp. 6-7; and Verbatin1 Report of 
proceedings. dated Novenlber 18. 2005 and pp. 13-1 5. 

The trail court errored when it permitted its hearing to proceed when the Appellant could 

not hear the proceedings and also denied the Appellant the assistance trained in the law so that he 

could understand what was occurril~g. 

See Verbatiin Report of Proceedings, dated Novenlber 18, 3005 p. 3 wllere the Appellant 
discusses his lack of legal knowledge and pp. 6-7 and 9-10; and the Verbatin1 Report of 
Proceedings. dated January 30. 3006 p. 4 concerning the phone problems. 

C. ISSUES PERTAINING TO ASSIGNMENTS OR ERROR 

Police power based actions li~lliting use of private property call constitute de facto 

exercise of enlirlent domain under the takings clause according to Orion Corn. v. State. 109 

Wn.2d 631, 747 P.3d 1062. cert. denied. 108 S.Ct. 1996. 486 U.S. 1073, 100 L.Ed.3d 237. 
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Therefore. call lanful use of nzandatory savings nzoizies be denied uithout due process under the 

Fifth Amendmeizt's taliing clause'? 

I1 

In McIntyre v. Bayer, 339 F.3d 1097 (9"' Cir. 2003) the court lzeid that a state cannot 

redefine property rights by sinlply opting out of the requireizzeizts of the takings clause and due 

process. Since interest has been a part of the principle, which is property, for hundreds of years. 

how can the state deny paying interest on f~lnds it requires held in trust? 

I11 

Since the central meaning of due process is that the pai-ty whose rights are to be affected 

is entitled to be lzeard [and to hear &: understand] under Fuentes v. Shevin, 407 U.S. 67, 80. 32 

L.Ed.2d 557, 92 S.Ct. 1883 (1972), can a trial court pernzit a hearing to proceed when a pai-ty 

cannot hear or understand tlze proceedings? Considering the lzolding in such cases as Bounds v. 

Smith. 450 U.S. 817, 97 S.Ct. 1491 (1977) can the court deny even izziiziizzal aide as was 

requested to enable the Appellant to fully participate in a court proceeding? 

D. STATEMENT OF CASE 

The Appellant, Glen E. Thornas, brouglzt a civil and civil rights action against the 

Departnze~zt of Corrections and its einployees for coizversion breech of fiduciary duty and 

\/iolation of his rights  under the fifth and fourteenth amendments. The civil riglzts violation were 

for tlze denial of the use and interest in lzis state nlandated savings account. See civil aizd civil 

rights complaint. Tlzulrston County No. 04-2-01 332-7. 

The Appellant filed a izlotion for suizul~ary judgment colltendiizg that tlze conz~zzoiz la\\ of 

the United States since at least 1749 held that interest follows principal. and that the fhilure to 
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either pay it under these circumstances violates the fifth amendment's taking clause. The 

Appellant also coiltellded that the failure of the DOC to place his f~ui~ds at interest was a breech 

of their fiduciary duty. The Appellant also colltellded that as a nlatter of law (as was the case in 

all of his claillis) that the defendai~ts failure to per~llit l ~ i m  tlie use of funds for an attorney at his 

parole board hearing violated his rights under the foui-th and fourteenth a~lleildi~le~lts 

requireiiie~lts for due process. See illation for suliii~iary judgi~ient, exhibits and supportiiip 

affidavit. 

Prior to  the telephoilic hearing on November 18, 2005, the Appellant moved the court to 

peimit the Appellant to have the assistance of another inmate this was denied and coi~sequeiltly 

Appellant was unable to uiiderstalld the proceediizgs. See verbatill1 proceediilgs pages 3, 4 etc. 

During the proceedillgs on Novelnber 18, 2005 the Appellant brought to the co~ui-t's 

attentioil that 11e could not hear the proceedings. See Pages 6, 7. 8 etc. This went uiicorrected and 

uas repeated in the proceediilgs on Jalluary 30. 2006. See ~e rba t im report of January 20, 2006 

page 4. 

E. ARGUMENT 

I 

The Appellant sought to use a sillall past of his ~llalldatory savings acco~uilt balance to 

secure an attonley for his parole board .I00 hearing. The use of tliese funds is detenlli~zed solely 

by DOC and under who~ll the criteria has been altered over time. I11 that an attoriley is required 

and in that it is the Appellant's right to have said counsel, where do the liinits of arbitrarj 

authority of the defendants lie'? Police power based actioils liinitiilg use of private property can 

constitute de facto exercise of eliliile~it doiliain under tlie talciiig clause. Orioli Corp. v. State, 109 

Wn.2d 621, 747 P.2d 1062. cert. denied, 108 S.Ct. 1996, 486 U.S. 1072, 100 L.Ed.2d 337. 
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Substantial iilterference with assess inay constitute a taking or danlaging of property requiring 

compensation. Art 1, § 16. London v. Citv of Seattle. 93 Wn.2d 657, 61 1 P.2d 781 (1980). 

Regulatory takings. occur and liinit the use of property to such an extent. as here. that a taking 

occurs. Art 1. 5 16, Bosrt v. Snohomish Countj. 1 14 Wn.2d 245. 57 P.3d 273. 

It is difficult to see how a penological interest exists here in preventing an iimiate fro111 

obtaining an attoilley for a hearing without violating the holdings in Sandin v. Conner, 5 15 U.S. 

472. 477-78, 115 S.Ct. 2293, 132 L.Ed.2d 418 (1995) and Wolff v. McDoiulell, 418 U.S. 539, 

557. 41 L.Ed.2d 935, 94 S.Ct. 2963 (1 974) Where a l~earing is required before a state agency can 

deny. revoke, or otllerwise arbitrarily abrogate a right to property. 

The state has the burden of shorn-ing that the iimlate either does not have a property right 

in his mandatorj savi~ips or that it has a legitinlate penolopical interest in prel eilting iiul~ates 

fro111 obtainiilg represelltation for proceediilgs in which the ilmlate has clearly established 

constitutional right to represeiltation. 

I1 

Tlze principal that interest follows principle has been a feature of coilinloll law since at 

least the mid-1 700s. Beckford v. Tobin, 1 Ves. Sen. 308, 27 Eng. Rep. 1049, 105 1, (Ch. 

1749) ("Interest shall follow the principle, as the sl~adow tthe body"). This rule conies to 

Washington law by the col~lillo~l law in Washington by action of RCU' 4.04.010 where a 

conlnlo~l law provision is not contrary to enacted law or the constitution. 

In Phillips v. Washington Legal Foundation, 524 U.S. 156, 118 S.Ct. 1925, L.Ed.2d 174 

(1998) the court aclalowledged that coi~ii~ioii law was firiilly einbedded in Washii~gton law. 

Making interest clearly pai-t of the ownership of the f~lllds at tthe center of this case. 

A state, by ipse dixit, nlay not may not transforill pri~rate property into public property 
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without compensation sinzply by legislation. abrogating the traditional rule that 'earnings of 

fui~zd are incidents of ownership of the fund itself is property.' Webb's Fabulous Phanlzacies. 

inc. v .  Beckwitlz, 449 U.S. 155, 162, 101 S.Ct. 446, 451, 66 L.Ed.2d 358 (1980). Here u e  

have an even iziore i~zteresti~zp situation, one wlzere tlze lepislatio~i lias indicated i~lteizt to pay 

interest, but an executive agency has decided to abrogate tlze propei-tjr rights of tlze Appellant. 

The govemzzeizt does iiot have uiiliizzited power to redefine property riglzts. Loretto v. 

Teleproilzeter Manlzattan CATV Corp., 458 U.S. 419, 102 S.Ct. 3164 73 L.Ed.2d 868 (1982); 

Phillips. at 1200; Lucas v. Soutlz Carolina Coastal Counsel, 505 1J.S. 1003, 1029-30. 112 

S.Ct. 2880, 120 L.Ed.2d 798 (1992). 

This leaves us in tlze positioiz of asking wlzere and wlien were tlie property rights of 

iiuzzates reduced by legislative action aizd is it really a situation as tlze trial court held that tlze 

legislature's failure to act somelzow illdirectly alters the requireine~zts of property law aizd the 

constitution? 

A claim under the Fiftlz Amelidmelit's talii~zg clause requires that the Appellant state that 

he possesses a coizstitutioizally protected propei-ty interest. Ruclielslzaus v. Monsa~zto Co.. 467 

U.S. 989, 1000-01, 104 S.Ct. 2862, 81 L.Ed.2d 815 (1994). In tlze actioiz below, no one 

asserted that tlze Appellant did not have a protected right, izzerelj7 that it did not apply to 

iizterest 011 his fuizds because of lack of explicit legislati\re action to provide for it. This as a 

matter of law is plain error. The court mentioned this ~ e r y  situation in Mclntyre v. Bayer. 

339 F.3d 1097 (9'" Cir. 2003) 11.5. Where it stated --To consider ourselves boulid by State's 

bald assei-tion regarding innzate's rights or lack thereof, in the interest generated by the 

property fund would be to allow the state to 'uiiilaterall~ dictate the coiite~it of - illdeed opt 

out of - both the taking clause and the due process clause by simply stat~~torily 
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recl~aracterizing traditional property rights." Here u e  merely have the bold assertion of a 

superior court judge that the Appellant had no propertjr rights absent legislative action. 

thereby granting DOC the ability to define the contours of propel-ty rights in biolation of the 

existing law and both state and federal constitutio~lal pro\.isions co~lceriling due process and 

~~~~~~~ty rights. 

I11 

For illore then a century the central nleailing of due process has been clear that the party 

whose rights are to be affected are entitled to be heard. Fuentes v. Shevin. 407 U.S. 67. 

80, 33 L.Ed.2~1 557, 92 S.Ct. 1883 (1972). Here we have the probleim of the party whose 

rights are under discussion during the hearing not being able to fully hear proceedings 

and equally inlportantly cannot gain the aid of sonleone who can help him argue in the 

instances where he can hear. The verbatim report supports this coiltention as being the 

case in both hearings. I11 effect, both hearings were a shanl effectuating thenl as being 

essentially ex parte when the Appellant could not participate. It is inlportailt to note that 

phones were available that did not have the noise problenls associated with the so called 

'legal call' phone that has been subject to years of coillplaints over the very problenls 

conlplained of here. 

The trial court's unwillingness to make the hearing illore than a sham after being 

made aware of the problenl shows clearly the presence of clear error in those proceedings 

and a due process violation. 

F. CONCLUSION 

The Appellant brings sufficient supporting case law to show that as a matter of 

clearly established law he is entitled to judgment against the State and its defendant 
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elnployees and the judgille~lt belou was in error. He therefore asks this court to nullifj 

the superior court's judgille~lt and grant hi111 a directed judgineilt on the merits. 

Dated this 16 of October , 2006 

Appella~it. pro se 
Monroe Correctiollal Conlples 
Twin Rivers Unit 
P.O. Box 888 D-406 
Moilroe, WA 98272-0888 

By Direction Robert J. Miller JD 
MCC - TRU 
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