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I. INTRODUCTION

This appeal arises from Jeff Griffin’s application for an on-site
sewer system (hereinafter “OSS”) permit for a newly-purchased tiny
vacant waterfront lot (lot 11) situated at 2820 Steamboat Island Road on
Steamboat Island in northwestern Thurston County. The issue in this
appeal is whether the Health Department has discretionary authority to
deny an OSS permit for a waterfront vacant lot that is 77% below the
current minimum lot size.

This appellants’ brief is filed of behalf of the adjoining neighbors
(hereinafter the “Interested Parties”) on Steamboat Island, Shari
Richardson and Bruce Carter, who own interests in lot 12 (northeast of lot
11) and Barbara Bushnell, Georgia Bickford and Jane Elder Bogle, who
own interests in lots 10 (southwest of lot 11) and the adjoining one-half of
lot 9 (hereinafter the “Bickford property™).

The purpose of the pertinent regulations is to grant the Health
Department discretionary authority to issue sewage permits for undersize
lots in limited circumstances. Although the regulations for new
construction on a vacant lot require a minimum lot size of 12,500 square
feet, the applicant sought a permit for a 2850 square foot lot (a 77%
reduction) under a grandfather provision providing that the health officer

“May” grant permits for smaller lots platted prior to January 1, 1995 “only



when all of the following criteria are met: ... 21.4.5.3 the proposed system
meets all requirements of these regulations other than minimum land
area.” (Section 21, Article IV, Rules and Regulations of the Thurston
County Board of Health Governing Disposal of Sewage, [“BoH Regs”]
Appendix Tab B). Applicant also requested additional waivers, setback
reductions and modifications.

After initial staff approval of Griffin’s OSS application, appeals
led to the denial of the permit in a Decision by the Hearing Officer and
then a further appeal to the Thurston County Board of Health which also
issued a Decision denying the permit. The Superior Court subsequently
reversed the ruling of the Board of Health.

The Board of Health’s denial of Mr. Griffin’s application for an
on-site sewer system should be affirmed for three distinct reasons:

1. Denial of the Griffin permit was an appropriate exercise of
the Board of Health’s inherent discretionary authority to
condition or deny a permit for a too-small lot under the
“may” language of 21.4 of the Board of Health’s regulations.

2. Denial is an appropriate application of the Board of Health’s
expertise in the conservative application and construction of
its regulatory language in 21.4.5 that the “proposed system

meets all requirements of these regulations other than



minimum land area.” The Courts should defer to the
agency’s wisdom and expertise in interpreting and applying
their regulations, particularly where a different construction
would render the regulation superfluous.

3. Denial of the permit is appropriate because the applicant’s
property does not factually qualify for two of the requested
setback reductions.

Granting of applicant’s request for a discretionary 77% reduction
in minimum lot size together with numerous waivers, setbacks and
modifications would make a mockery of the Health Department’s
minimum lot size requirements for on-site septic systems.

IL. PROCEDURAL AND FACTUAL BACKGROUND

Steamboat Island, originally platted into 126 tiny lots in 1927, is an
eight acre island in northwestern Thurston County with approximately 42
existing homes. AR 37, 60.*

No septic tank permit has been issued for any tiny vacant lot on
Steamboat Island in recent years, apparently because of negative advice
from the Health Department about the availability of septic tank permits

for too-small vacant lots. AR 81, para.2, 3, AR 88, AR 184, para 2.

*The Record on Review is comprised of the Report of Proceedings (“RP”), the
Clerk’s Papers (“CP”) and the Administrative Record of Adjudicative Proceedings
(“AR”). An Appendix is also being filed by Appellant Interested Parties with this brief.



The vacant lot in question, lot 11, measures only 25 feet on the
waterfront, with 114 feet in depth, for a size of just 2,850 square feet. AR
37, 339. Art Starry, Thurston County’s Environmental Health Director,
sitting as the Hearing Officer, found that a septic system on under-sized
lot 11 would “equate to a density of 15.3 units per acre while new
developments in Washington allow a maximum of 3.5 homes per acre.”
AR 43, para. 4-5. Thus the lot was approximately 1/5 (a 77% reduction)
the usual minimum lot size of 12,500 feet (2850/12,500 = 23%). The
Board of Health explicitly adopted the Hearing Officer Starry’s “findings,
facts, conclusions and decision . . . .”AR 1

Before Mr. Griffin purchased lot 11 on approximately July 22,
2003, he and his realtor were on notice that Thurston County’s
Environmental Health Department had stated that lot 11 was not buildable
because the County would not issue a permit for a septic tank system. The
realtor’s Tax Summary Report for lot 11 indicates as follows: “This lot is
not buildable for residential purposes at this time per Thurston Co. Envior.
Health. Recreation use only. . . . Sold AS-IS, WHERE IS.” AR 195.

Mr. Griffin applied for an on-site sewer system (“OSS) and it was
approved by staff on April 1, 2005. AR 16. An appeal was pursued by
some of the Interested Parties and hearings before a Hearing Officer were

held on May 4 and May 6, 2005. (AR 37, transcript at AR 213-336). On



May 15, 2005, Thurston County Director of Environmental Health Art
Starry, sitting as the Hearing Officer, rendered his decision denying the
permit under the discretionary authority to deny permits for too small lots.
AR 37-45. In reviewing the record, he found various erroneous
assumptions, instances of incomplete design and analysis and a failure to
meet criteria in adopted guidance documents. AR 44, Conclusions 7-9.
He concluded, under the discretionary authority in Article IV and
regulation 21.4, that the health officer should, as a matter of discretion,
“more rigorously” apply the other code provision when minimum land
area requirements are set aside and take “a conservative position when
considering how to apply Section 21.4.5.3.AR 43-44, Conclusions 3-6.
He concluded that the staff should not have approved the permit on the lot
because all the requirements of Article IV other than minimum land area
could not be met. AR 41, Conclusion 10.

Mr. Griffin then appealed to the Board of Health. On June 3, the
Interested Parties, the prevailing parties before the hearing officer, applied,
with the support of the Prosecuting Attorney, for permission to participate
in the hearings before the Board of Health. AR 401-402, 403. The request
to make arguments and question witnesses was denied, though permission

to present materials was allowed. AR 404. A June 15 request to intervene



and assert cross-appeal was denied at the hearing by a 2-1 vote of the
three- person Board because “it’s not timely.” AR 337, 406-08.

The exclusion of the Interested Parties from their due process rights to
argue and question witnesses at the BoH hearings was particularly
troublesome because the County presented the matter on a VEry narrow
issue. The County did not make a recommendation to the Board. Instead,
it asked the Board to focus on the term “any (other) requirements” found
in Article IV Section 21.4.5.3 and asked the Board to interpret the
meaning of the language in relation to small lot OSS applications. AR 3.
par.14.

The Board of Health conducted a de novo hearing on June 21,
2005. AR 1, transcript AR 337-387. On July 6, 2005 the Board of Health
announced its 2-1 decision approving the Hearing Officer’s Decision with
certain additional explanation and denying the permit (AR 388-389). The
written decision was filed August 1, 2005. AR 1-6.

Mr. Griffin then appealed the Board of Health decision to the
Superior Court on August 12, 2005 by filing a Land Use Petition pursuant
to RCW 36.70C. CP 3-13.

The Interested Parties, who had been excluded from participating
before the Board of Health, were joined as parties in the Land Use Petition

Act appeal pursuant to RCW 36.70C.040(2)(b). After briefing and



argument, the Superior Court rendered its oral decision and entered an
order directing that the permit be issued on February 3, 2006. CP 198-199,
RP pages 1-10. The Interested Parties’ Motion for Reconsideration was
denied on February 13, 2006 (CP 215) and Judgment including the Cost
Bill was entered March 3, 2006 (CP 250-252). The Interested Parties
Notice of Appeal was filed February 27, 2006. CP 238-249.

Thurston County and its Board of Health had previously filed a
Notice of Appeal on February 16, 2006. C.P.200-2009.

1. JURISDICTION

This appeal is pursuant to the Land Use Petition Act which
provides the exclusive means of judicial review of most land use
decisions. RCW 36.70.030. This Court has jurisdiction of this appeal
because Appellants Bruce D. Carter, Shari Richardson, Georgia Bickford,
Barbara Bushnell and Jane Elder Bogle, acting in accordance with Title 5
of the Rules of Appellate Procedure, filed their Notice of Appeal on
February 27, 2006. (C.P. 238-249) from the following Orders of the
Thurston County Superior Court:

1.  The February 3, 2006 Order of the Thurston County Superior

Court Granting Jeff Griffin’s LUPA Petition reversing the
Thurston County Board of Health’s decision entered August

1, 2005 ( C.P.198-199).



2. The February 13, 2006 Letter Order of the Thurston County
Superior Court denying Additional Respondents’ Motion to
Reconsider (C.P.213).
Respondent Thurston County and its Board of Health had previously filed
a Notice of Appeal from the February 3, 2006 Order on February 16,
2006. CP 200-209.
IV.  ARGUMENT

A. Burden Of Proof And Standards Of Review

In this matter, the Court of Appeals considers the case from the
same position as the Superior Court in determining whether the Griffin
applicant has met the burden of proof in establishing one of the standards
in the Land Use Petition Act (RCW 36.70C.130) which provides as
follows:

(1) The superior court, acting without a jury, shall
review the record and such supplemental evidence as is
permitted under RCW 36.70C.120. The court may grant
relief only if the party seeking relief has carried the burden
of establishing that one of the standards set forth in (a)
through (f) of this subsection has been met. The standards
are:

(a) The body or officer that made the land use decision
engaged in unlawful procedure or failed to follow a
prescribed process, unless the error was harmless;

(b) The land use decision is an erroneous interpretation
of the law, after allowing for such deference as is due the
construction of a law by a local jurisdiction with expertise;



(c) The land use decision is not supported by evidence
that is substantial when viewed in light of the whole record
before the court;

(d) The land use decision is a clearly erroneous
application of the law to the facts;

(e) The land use decision is outside the authority or
jurisdiction of the body or officer making the decision; or

(f) The land use decision violates the constitutional
rights of the party seeking relief.

When reviewing a superior court’s decision on a land use
petition, we stand in the same position as the superior court.
Biermann v. City of Spokane, 90 Wn. App. 816, 821, 960 P.
2d 434 (1998).

Lakeside Industries, Inc., v Thurston County, 119 Wn. App.
886, 893, 83 P.3d 433, review denied (October 6, 2004).

The applicant has the burden of proof under LUPA to show that he

is entitled to relief from the Courts.

The plain words of the statute make clear that it is
[applicant’s] burden to establish that he is entitled to relief
under one or more of the specified subsections of the
LUPA statute.... It is [applicant’s] burden, not the
County’s, to establish the right to relief under the
subsections of LUPA that are at issue in this case. Thus, for
purposes of this appeal, he must show that the County’s
land use decision is an erroneous interpretation of the law,
is not supported by substantial evidence, and/or is a clearly
erroneous application of the law to the facts.

Nagle v. Snohomish County, 129 Wn. App. 703, 707-08,
119 P. 3d 914 (Div. 1 2005).

In determining the sufficiency of the evidence, we

view the record and the inferences in the light most




favorable to the party that prevailed in the highest fact-
finding forum. Benchmark Land Co. v. City of Battle

Ground, 146 WN 2" 685, 694, 49 P.3d 860 (2002).
Consequently, we view the record in the light most
favorable to [respondent]. We will find that the board made
a clearly erroneous application of law only if we are left
with the firm conviction that it made a mistake.(fn2)
Lakeside Indus. v. Thurston County, 119 Wn. App. 886
894, 83 P.3d 433 (2004), review denied (Wash. Oct. 6,
2004). On review of a superior court’s decision on a land
use petition, we stand in the same position as the superior
court and apply the above standards to the record created
before the board. Isla Verde Int’l Holdings, Inc. v. City of
Camas, 146 Wn. 2d, 740, 751, 49 P.3d 867 (2002);
Lakeside, 119 Wn. App. at 893, 83 P.3d 433. [emphasis
added]

Henderson v Kittitas Co., 124 Wn. App. 747, 752, 100 P. 3d. 842 (2004)
Courts also defer to a statutory interpretation of the administrative
agency charged with administering and enforcing the statute. Hama Hama
Co. v. Shorelines Hearings Bd., 85, Wn. 2d 441, 448, 536 P.2d 157
(1975); Lakeside Industries v. Thurston County, 119 Wn. App 886, 898,
83 P.3d 433 (2004), rev. denied (Wash. Oct. 6, 2004).
B. The Board Of Health Properly Exercised Its

Discretionary Authority Under The “May” Language
Of Section 21.4 Of Its Regulations In Denying The

Griffin__Permit _Application Requesting A  77%

Reduction In Minimum Lot Size.

The principal regulation under review is Article IV, Section 21.4 of
the Rules and regulation of the Thurston County Board of Health

governing Disposal of Sewage:

10



21.4 The health officer may: . . .

21.4.4 Require larger land areas or lot sizes to achieve
public health protection.

21.4.5 Permit the installation of an OSS, where the
minimum land area requirements or lot sizes cannot be met,
only when all of the following criteria are met:

21.4.5.1 The lot is registered as a legal lot of record
created prior to January 1, 1995; and

21.4.5.2 The lot is outside an area of special
concern where minimum land area had been listed
as a design parameter necessary for public health
protection; and

21453 The proposed system meets all
requirements of these regulations other than
minimum land area.

The Hearing Officer and the Board of Health denied Mr. Griffin’s
request for an OSS on his 77% undersize lot in reliance on the
discretionary authority reflected in the term “may” and by relying on their
expertise in making a rigorous, conservative construction and application
of 21.4.5.3. The Interested Parties suggest that the discretionary authority
in the term “may” and the conservative construction and application on

21.4.5.3 provide separate, distinct bases for denying the OSS for the tiny

waterfront lot.

11



The term “May” in section 21.4 provides an independent basis for
the exercise of discretionary authority to deny the Griffin permit without
regard to the subsections which are separate conditions precedent. Article
IV of the Code defines the terms “May” and “Shall” as follows:

“May” means discretionary, permissive or allowed.”

“Shall” means mandatory.

Article IV; SECTION 3 DEFINITIONS, PAGES 4-8, 4-11,
BoH Regs.

The Court of Appeals interprets agency regulations as if they were
statutes. Cobra Roofing Service, Inc. v. Dept of Labor & Industries, 122
Wash. App. 402, 409, 97 P. 3d 17, rev. granted, 154 Wash. 2d 1001, 111

P. 3d 481(2004).

The Courts have consistently held that the term “may” confers
discretion on the decision maker:

Canons of Construction. We give statutory terms their plain
and ordinary meaning, State v. Hentz, ([fnl [99 Wn. 2d
538, 541, 663 P. 2d 476(1983)]) assuming that is possible.
Where a provision contains both the words “shall” and
“may,” it is presumed that the lawmaker intended to
distinguish between them: “shall” being construed as
mandatory and “May” as permissive or discretionary.
Carrick v. Locke, 125 Wn. 2d 129,142, 882 P.2d 173
(1994); see also State v. Pineda-Guzman, 103 Wn. App.
759, 763, 14 P.3d 190 (2000).

In Re Det. Of Rogers, 117 Wn. App. 270, 274-75, 71 P. 3d 220 (2003).

12



The term “may” as used in Section 21.4 confers discretionary
authority for the following: 21.4.5 relating to the permitting of an OSS
where minimum land area requirements cannot be met, 21.4.3 relating to
requiring larger land areas to achieve public health protection, and 21.4.4
relating to prohibiting certain development to protect public health. In
fact, the term “May” with its inherent discretionary authority also appears
in the footnotes 4 and 6 of section 10.1 under which the applicant seeks
various setback concessions to shoehorn the proposed septic tank system
onto his tiny waterfront lot.

The term “shall” is used in Article IV as an imperative as in 16.5
(persons shall not): 17.1 (When an OSS failure occurs, the OSS owner
shall), or 9.1 (person proposing an OSS shall submit certain information).

Under the Washington cases, the “may” language of BoH
Regulation 21.4 confers discretion on the Board of Health, as the
permitting authority, to grant, deny or condition the permit in its
discretion. A permitting agency even has implied authority to deny or
condition a permit. State v. Crown Zellerbach, 92 Wn. 2d 894, 901, 602 P.
2d 1172 (1979).

Respondent first contends that RCW 75.20.100

makes no delegation of authority which allows the

departments to impose requirements or conditions on

permits. It argues that no such grant is created by that
portion of the statute which declares it a gross

13



misdemeanor to fail to follow or carry out any of the
requirements or conditions which are made a part of a
hydraulic permit.

The statute clearly authorizes employees of the
Departments of Fisheries and Game to sign on behalf of the
departments written approvals of plans and specifications
of proposed hydraulic projects. Even if the grant of
authority to impose conditions on such permits is not
expressly stated, we find that it is implied.

In STATE EX REL. PUGET SOUND
NAVIGATION CO. v. DEPARTMENT OF TRANSP.,
33Wn.2d 448, 206 P.2d 456 (1949), this court recognized
that the power to disapprove necessarily implies the power
to condition an approval. In that case, the authority of the
Department of Transportation to control rates under Rem.
Supp. 1941, 10424 was recognized. Accordingly, the court
held that the power vested in the department to refuse to
allow a new tariff filed by a common carrier to become
effective necessarily implies the power to allow the tariff to
become immediately effective pursuant to reasonable
conditions or limitations. This approach is consistent with
that taken by the United States Supreme Court when it
interpreted an act of Congress giving the Secretary of War
the authority to approve construction of any obstruction for
a navigable waterway. SOUTHERN PAC. CO. wv.
OLYMPIAN DREDGING CO., 260 U.S. 205, 67 L. Ed.
213, 43 S. Ct. 26 (1922). The court stated, at page 208:
“The power to approve implies the power to disapprove
and the power to disapprove necessarily includes the lesser
power to condition an approval.” We find this reasoning to
be applicable to the statute in question.

We therefore hold that the departments have been
delegated the authority to impose requirements or
conditions on permits. (Emphasis added)

State v. Crown Zellerbach, 92 Wn. 2d 894, 899-900, 602 P. 2d 1172

(1979).

14



This implied discretion to deny or condition requested permits in
the public interest is reiterated in Department of Ecology v. Theodoratus,
135 Wn. 2d 582, 597, 957 P. 2d 1241 (1998).

Generally, an agency which has authority to issue or
deny permits has authority to condition them. E.g., State v.
Crown Zellerbach Corp., 92 Wn. 2d 894, 899, 602 P.2d 1-
172 (1979). The conditions of the original permit do not
necessarily create a vested right to proceed under those
conditions where renewal is discretionary if, for example,
the law changes in the interim or the renewal decision
involves consideration of information not considered when
granting the original permit. Eastlake Community Council v
Roanoke Assoc., Inc., 82 Wn.2d 475, 491-93, 513 P.2d 36,
76 A.L.R.3D 360 (1973) (involving issue of vested rights in
building permit).

When the Department determines whether to extend
the period of time for completion of a project under RCW
90.03.320, it must consider the “good faith” of the
appropriator and the public interests. The Department thus
has authority to condition any extension to satisfy any
public interest concerns which arise, provided., of course,
that it also must comply with all relevant statutes.
[emphasis added]

Id. at 597, see also Association of Washington Business v. Dept. of
Revenue, 155 Wn. 2d 430, 451, 120 P. 3d 46 (2005).

The term “May” in code section 21.4 clearly confers the
discretionary authority on the Board of Health to apply its policies,
expertise and judgment to approve or deny proposals for septic systems
for undersize lots under Section 21.4. The Board of Health majority

clearly emphasized their intention to exercise their “may” discretion and

15



expertise to reject Griffin’s undersize lot by employing both “underlining”
and “(emphasis added)” in the following key quotation from the Board of
Health Decision:

2) That Article IV, section 21.4.5 states that the Health

Officer may (emphasis added) permit the installation of an

OSS where minimum land area requirements or lot sizes

(sic) [cannot be met] only when . . .

21.4.5.1 The lot is registered as a legal lot of record
created prior to Jan 1, 1995; and

21.4.5.2 The lot is outside an area of special
concern where minimum land area has
been listed as a design parameter
necessary for public health protection;
and
21.4.53 The proposed system meets all
requirements of these regulations other
than minimum land area. (Emphasis
added)
Board of Health Decision Conclusion of Law para. 2 at AR 3 (the
Emphasis is from the Decision).

Before the Board of Health, there was clearly substantial evidence,
most of which was unrebutted, to indicate that the proposed system would
constitute substantial reductions in standards intended to protect public
health. “Substantial evidence” is a sufficient quantity of evidence to
persuade a fair-minded person of the truth or correctness of the order.

Schofield v. Spokane County, 96 Wn. App. 581, 586, 980 P.2d. 277

(1999).

16



The public health significance of any reduction in minimum lot
size is emphasized in the Thurston County Environmental Health
Department’s June 12, 1998 guidance for Section 21.4 which suggests that
it is to be applied very conservatively with explicit prior assessment of the
impacts on ground and surface water or public health relating to the under-
size lot.

1) The Health Officer may consider existing legal lots

for single family dwelling purposes without
considering the dwelling unit per acre issue. The
Health Officer may permit on-site sewage
disposal on such lots if he/she finds that
significant impact to ground and surface water
or health hazards will not occur. [emphasis
added] AR. 17.

There is no evidence that such a required assessment was ever
done by the staff in this case, and the testimony before the hearing
examiner suggests that staff overlooked the issues of minimum lot size
and density and the public health findings required in the guidance. AR
233-238. The staff witness erroneously suggested that the granting of the
permit was mandatory. AR 238. It appeared that staff was more
concerned with fitting an OSS on the site rather than assessing the
functional capacity of the small site for an OSS.

“Since initial review saturation of sands are secondary

issue. Primary issue is space limitation for OSS.” Case
Handler Report, 10/25/04) AR 79

17



The evidence submitted to the Board of Health on the issue of the
significance of minimum lot size and density was unrebutted. “In
determining the sufficiency of the evidence, we view the record and the
inferences in the light most favorable to the party that prevailed in the
highest fact-finding forum.” Benchmark Land Co. v. City of Battle
Ground, 146 Wn.2d 685, 694, 49 P.3d 860 (2002); Henderson v Kittitas
Co., 124 Wn. App. 747, 752, 100 P. 3d. 842 (2004).

The importance of minimum lot size and density are specifically
addressed in the following quotation from the Conclusions of the hearing
officer explicitly adopted by The Board of Health (AR 1):

3 ....Article IV gives the health officer considerable
discretion when deciding whether to approve on-site
systems on lots that fail to meet the minimum land area
provisions of Article IV.

4. When looking at Section 21.4.5 and the permitting of on-
site systems on undersized lots, it must be recognized that
minimum land area and density are significant public
health issues. It is well recognized that even properly
operating on-site systems discharge pollutants that can
be detrimental to public health at some concentrations.

. It seems logical then, that when considering
undersized lots, the health officer should take a
conservative position when considering how to apply
Section 21.4.5.3.

5. For the permit in question the applicant proposes to build a
residence on a 2850 square foot lot. This represents a
density of approximately 15.2 units per acre, which is well
in excess of the maximum of 3.5 units per acre allowed for
new subdivisions. This suggests that the other code

18



provisions should be rigorously applied when
minimum land area requirements are set aside.
[emphasis added] AR 43.

The fundamental finding on which the Board of Health’s decision was
predicated was finding 13 of its opinion that provides as follows:

13)  The Hearing Officer cited the following relevant
criteria that were considered in denying the permit

a) The Hearing Officer first determined that the
minimum land area requirements and density are
significant public health issues when considering
the permitting of OSS on undersized lots, and the
Health Officer or their designee should “take a
conservative position when considering how to
apply 21.4.5.3”. (emphasis added) AR 2, finding
13.

The Board reiterated this in its Conclusion of Law:

7 That a majority of the Board agrees with the
Hearings Officer in that the language in 21.4.5.3
should be construed conservatively. “All (other)
requirements” means that an application for an OSS
on a too-small lot should satisfy all requirements
related to permitting at the time of the application
without having to result to waivers, setback
adjustments or other modification of the rules found
within the Code. AR 3.

The importance of maintaining lot size to minimize nitrate pollution is
also highlighted in the following statements from the 2002 Washington
State Department of Health Research Report- “Lot Size (Minimum Land

Area).”
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For soil absorption systems in sands, the only active
natural mechanism for reducing nitrate concentration
in wastewater is dilution with uncontaminated
groundwater and rainfall additions on the property
(Walker et al. 1973). AR 161

Conclusions:

1. The minimum lot sizes for development with on-site
sewage systems must meet two criteria: all the
development (buildings, driveway, and other pavement)
and the sewage system must physically fit on the lot
while maintaining the required setbacks. ...

had

4. Mitigation of the nitrogen pollution of the
groundwater with dilution will require lot sizes
between .5 and 1 acre.

5...

6. Lot size should apply to existing lots as well as new

lots if degradation of the receiving environment is an

issue, since the degradation will occur regardless of
when the lots are created. 2002 Washington State

Department of Health Research Report- “Lot Size

(Minimum Land Area).” p.2, 5. AR 163-164.

Sworn expert testimony establishing the inadequacy of the Griffin
lot size was also provided by Richard A. Bushley, of R.'W. Beck,
Consulting Engineers. AR 196-198. Mr. Bushley, who has served as the
principal responsible for the international consulting firm’s water and
wastewater business, has spent his nearly 40-year career developing water
supply and wastewater treatment plans. He prepared the original

Comprehensive Water and Wastewater Plans and Water Pollution and
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Abatement Plans for a number of counties in Washington, including
Mason and Kitsap counties. AR 196.

Mr. Bushley reached the following opinion regarding Griffin’s
proposed setbacks and lot size:

The reduced setbacks of the system from the shoreline and
from the adjacent downhill Carter property line increase the
likelihood that nutrients or partially treated sewage will
reach the Carter property or leach into Puget Sound.

Finally, a lot measuring 25 feet by 114 feet with a surface
area of approximately 2,850 square feet is simply too small
to permit the installation of an on-site residential sewage
system that will meet public health and environmental
standards. As pointed out in the Hearing Officer’s
conclusions, new developments in Washington State that
rely on on-site sewage disposal are limited to a maximum
density of 3.5 homes/acre (12,500 square feet per lot). AR
197.

Similar concerns are reflected in the statement of Taylor Shellfish which
farms a three-mile section of beach in Totten Inlet just southwest of

Steamboat Island.

According to Department of Health statistics, between 1985
and 2002, 25% of the approved shellfish growing areas in
the state have been downgraded. Onsite sewage systems
while not the sole cause for these downgrades, in many
cases have been documented to be a significant
contributor. Thankfully Totten Inlet has not yet been
subject to such a downgrade, however, between Eld,
Nisqually and Henderson Inlet Thurston County should be
well aware of the problems posed by failed systems
adjacent to shellfish growing areas. On June 1% the
Washington Department of Health proposed downgrading
yet another 49 acres in Henderson Inlet “because fecal

21



coliform levels indicating the presence of human sewage
and animal wastes exceed state and federal water quality
standards”. The southern most part of Eld Inlet as well as
North Bay in Mason County, north of Steamboat Island, are
currently listed as threatened.

The Hood Canal is plagued by excess nutrients with
onsite sewage systems contributing the largest
percentage of the nutrients from anthropogenic sources.
- -« Our observations working daily in the Hood Canal
and South Sound tell us the problem is likely far more
serious in South Sound. ... Since approved septic
technologies which address nutrients are limited in
Washington, the only real immediate solution is to limit
septic densities along marine shorelines. Granting a
waiver for a lot which represents a density of 15.3 units
per acre is not a trend in the right direction and will
only exacerbate this problem [emphasis added]. AR 206-
207.

The evidence submitted in support of the Board of Health decision
was unrebutted on the issue of minimum lot size and density and the need
for groundwater and rainwater dilutions to minimize pollution.

Environmental Health Director Starry also testified before the
Board of Health that there would be additional substantial risks involved
in the construction and operation of the proposed system:

And when you look at how the lot size and how all the

waivers and setbacks are applied, you see from the site plan

that was submitted that there is not much room left for air

[should be error]. That this whole system works providing

all the system components are installed as described on the

plan, and that the contractors do a good job, and that the

home builder does a good job, and that when they push out

for the excavation for the new home, they don’t encroach
too much on the septic tank areas. And that, if the permit is
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issued, and certainly we hope that all that is done as shown
on the plan, but it’s a very difficult process. And again,
there’s no room for error. And should some of these
components or some of those different elements-design
elements not be followed, it’s going to be very difficult to
correct on the property. And it could compromise the
integrity of the system, and potentially it could then have
an_impact on public health, whether it’s ground water or
surface water or surfacing sewage in (sic) [and] {

stenographic error not in} people coming in contact with

that.

If you look at the different standards, there are reasons for
them being there. The setback standards . . . .

[Attorney] Phillips: Objection that the witness was making
an argument. ...

Starry:... [M]y intent was to show how the, kind of the
practical implications of how the-how the-the different
decisions were considered, or made by the Health Officer,
kind of come into play when the whole package is
considered. . . .

And yet, there’s this special section in there that talks about

lots that don’t meet minimum land area. At the hearing in

my decision, I thought that the section actually had special

meaning. And that’s why-why I made the decision to

overturn the permit and uphold the appeal that was filed.

[emphasis added]

AR 350

Griffin’s soils report and wastewater flow reports accepted by the

BoH in Conclusion 5 (AR 3) contain no reference to the effects of

increased density or reducing minimum lot size by 77%. The soils and

waste water flow reports do not address public health or threats to the
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surface water. Ms. Palazzi’s soils report pertained only to soil hydrology
(groundwater) that might affect the septic systems and does not discuss
any issues of lot size or the threat to the surface waters of Puget Sound. In
the legend to her May 26 report, she disclaims any position on “whether
the site is large enough”.

Neither do we comment on whether the site is large enough

to support any particular system design. That part of the

discussion should come from the system/site designer.

Pilazzi Letter AR 108-109.

Likewise, the wastewater flow report accepted by the Board of
Health pertains only to the amount of effluent flowing into the septic
system from low flow appliances and has no reference to the sufficiency
of dilution and treatment of effluent on the tiny lot. AR 115-116. Before
the Board of Health, Mr. Griffin failed to present any evidence regarding
minimum lot size and density and the recognized need to have substantial
lot size to dilute pollutants with rainwater and groundwater.

Various additional discretionary issues pending before the
County on the instant application also include setbacks between the
disposal unit (septic tank) and the property line, between the disposal unit
and the house foundation, between the disposal unit and the surface water,

and between the domestic water line and the disposal unit. Other

discretionary decisions included waivers of the winter water table
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evaluation and the separation between the septic tank and the pump
chamber and a request to allow a septic tank system with one-half the
usual 240-gallons per day capacity. AR 40-44, paragraphs Findings 12-22,
Conclusions 6-9. Board of Health Commissioner Diane Oberquell
indicated that the multitude of additional waivers and reductions sought
was also of concern:

OBERQUELL: Well, having been around a little while and

having been involved when we rewrote the articles and

made the exceptions and allowed the waivers and the

reductions and so forth, I- it was not the intent that all of

those waivers, and all of those reductions, if they were
met, would allow for a septic system. AR 389

The Appellant Independent Parties contend that the Superior Court
erred when it failed to acknowledge or consider the Board of Health’s
discretionary authority reflected in the term “May” in 21.4 and as the
permitting agency’s inherent authority under the Washington cases. CP
198-99, 215, 250-252. Report of Proceedings, p 1-10. The Court
expressly stated that it was not getting involved in the “huge policy issues
about the use of land and health concerns and what goes on around our
water-connected land. There are lots of huge issues, and I'll tell you that
I’m not here today to take a particular position on any policy.” Report of

Proceedings, p.8. When the Court stated that “I’ve not heard anything that
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suggests to me that there is, other than lot size, a health concern” (Report
of Proceedings, p.8) it missed the point of the “May” in 21.4 which
grants the Health Department the discretionary authority to deny an OSS
because of lot size alone. The effect of the ruling was to hold that the
Board of Health has no discretionary authority to deny permits for such
previously platted too- small lots, particularly the lots that are 77% below
the recommended minimum lot size.

Thus, The Court should affirm the Decision of the Board of Health
in light of the substantial evidence reflected in the uncontroverted public
policy and public health concerns in the record concerning the
unsuitability of Mr. Griffin’s too-small lot. The “May” in 21.4 and the
Washington case law authorize the County to exercise its discretionary
permitting authority to condition and deny the Griffin permit, regardless of
Section 21.4.5.3. The tailoring of the remedy consistent with the Board of
Health’s reading of 21.4.5.3 certainly would, of course, prove helpful
future guidance for future applicants who might be interested in buying or

developing historically platted too- small lots.
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C. The Board Of Health’s Conservative Construction Of
Regulation 21.4.5.3 Provides A Second, Independent
Basis For Denying The Permit

BoH regulation 21.4.5.3, which is a condition precedent to the
discretionary granting of a permit for a too-small lot provides a second
basis for denying the permit.

21.4 The health officer may: . . .

21.4.5 Permit the installation of an OSS, where the

minimum land area requirements or lot sizes cannot
be met, only when all of the following criteria are

21.4.5.1 The lot is registered as a legal lot of
record created prior to January 1, 1995.

21.4.5.3 The proposed system meets all
requirements of these regulations other than
minimum lot size. (emphasis added)

The provision establishes that permits for grandfathered too-small
lots are disfavored because lot size is the only available concession or
waiver. In order for 21.4.5.3 to have any meaning, it must be read as a
limitation on projects permitted on too-small lots. In the instant case, Mr.
Griffin’s application sought a number of additional discretionary waivers,
setbacks and modifications. Since the Board of Health had the “may”
discretionary authority under 21.4 (“Health Officer may:”), it elected to
implement its discretionary denial in terms of a “conservative

construction” of the “all requirements” language of 21.4.5.3.
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The “all requirements” language, considered in a vacuum, is
arguably ambiguous because it does not explicitly provide whether the
permitting authority should exclude waivers, setbacks and modifications
that might, as here, be sought to shoehorn a septic tank system into a too
small lot. For such an issue, the reviewing Court should defer to the
knowledge and expertise of the Board of Health that is charged with
administering the on-site sewer system program.

A statute is ambiguous when it is amenable to two
reasonable interpretations. Wingert v. Yellow Freight Sys.,
146 Wn. 2d 841,852, 50 P.3d 256 (2002). If the statute is
ambiguous, we construe it to give effect to legislative
intent. Whatcom County v. City of Bellingham, 128 Wn. 2d
537,546, 909 P.2d 1303 (1996). We also defer to a statutory
interpretation of the administrative agency charged with
administering and enforcing the statute. Hama Hama Co. v.
Shorelines Hearings Bd., 85 Wn.2d 441, 448, 536 P.2d 157
(1975).

Lakeside Indus. v. Thurston County, 119 Wn. App 886,
898, 83 P.3d 433 (2004), review denied (Wash. Oct. 6,
2004).

And when reviewing matters within the agency’s
discretion, the appellate court must “limit its function to
assuring that the agency has exercised its discretion in
accordance with law, and shall not itself undertake to
exercise the discretion that the legislature has placed in the
agency.” RCW 34.05.574(1). The reviewing court must
also give due deference to the agency’s knowledge and
expertise. See Medical Disciplinary Bd. v. Johnston, 99
Wn.2d 466, 483, 663 P.2d 457 (1983) (citing English Bay
Enters., Ltd. v. Island County, 89 Wn.2d 16, 568 P.2d 783
(1977)).
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Clausing v. State, 90 Wn. App. 863, 870-71, 955 P. 2d 394 (1998).

Deference is particularly important in this case where the agency
based the “conservative” interpretation of the regulation on policy,
knowledge, expertise and discretion:

When looking at Section 21.4.5 and the permitting of on-
site systems on undersized lots, it must re recognized that
minimum land area and density are significant public health
issues, It is well recognized that even properly operating
on-site systems discharge pollutants that can be detrimental
to public health at some concentration. To address this
issue public health regulations limit the density of on-site
systems. In Washington, new developments are limited to a
maximum of 3.5 homes per acre served by on-site sewer
systems under ideal conditions. This correlates to a
minimum lot size of 12,500 feet. It seems logical the, that
when considering undersized lots, the health officer should
take a conservative position when considering how to apply
Section 21.4.5.3.

Health Officer’s Conclusions, AR 43, para. 3, adopted by Board of Health,

AR1

This basis was expressly adopted by the Board of Health as

follows:

13) The Health Officer cited the following relevant criteria
that were considered in denying the permit . . .

a) The Hearing Officer first determined that the
minimum land area requirements and density are
significant public health issues when considering the
permitting of OSS on undersized lots, and that the Health
Officer or their designee should “take a conservative
position when considering how to apply Section 21.4.5.3.
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b) That the only way for the lot to be developed was
to allow a “substantial number” of waivers and horizontal
setback reductions. AR 2.

This was reiterated and ratified in the Conclusions of the Board of Health:
7) That a majority of the Board agrees with the Hearings
Officer in that the language in 21.4.5.3 should be construed
conservatively. “All (other) requirements” means that an
application for an OSS on a too-small lot should satisfy all
requirements related to permitting at the time of application
without having to result to waivers, setback adjustments or
other modification of the rules found within the Code.

AR 3.
The Superior Court erred when it refused to defer to the Board of

Health or even consider those significant lot size policy issues which were

quite appropriately the basis for the Board of Health’s decision. As noted

above, the case law requires that “when reviewing matters within the
agency’s discretion, the appellate court must ‘limit its function to assuring
that the agency has exercised its discretion in accordance with law, and
shall not undertake to exercise the discretion that the legislature has placed

in the agency.” RCW 34.05.574(1).” Clausing v. State, supra, at 870-71.
An additional reason supporting the Board of Health’s

conservative construction of 21.4.5.3 is because the Superior Court’s

reading of the of “all requirements” language to include all available

waivers, setbacks and modifications renders this section’s language of
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limitation superfluous because it would neither add nor detract from the
language of concession, waiver or modification found elsewhere in the
Code. Several aspects of applicant’s proposal require one standard, but
offer the health officer the discretion to relax or adjust the standard under
certain circumstances. For example, Section 10.1 provides that the health
officer may reduce horizontal separations between the disposal component
(drain field or its equivalent) if the property line or building foundation is
“upgradient” in that “liquid will flow away from it upon encountering a
water table or restrictive layer.” Sec. 10.1, Footnotes 6 & 7. If all the
other waivers, setbacks and modifications remain operative under
21.4.5.3, the intended language of limitation would be superfluous.

The principles of statutory construction support the Board of
Health’s interpretation:

“Statutes must be interpreted and construed so that all the

language used is given effect, with no portion rendered

meaningless or superfluous.” State v. J.P., 149 Wn.2d 444,

450, 69 P.3d 318 (2003) (quoting Davis v. Dep’t of

Licensing, 137 Wn.2d 957, 963, 977 P.2d 554 (1999))

(internal quotation omitted). Where the statute is

ambiguous or has conflicting provisions, the court may

arrive at the legislature’s intent by applying recognized

principles of statutory construction. J.P., 149 Wn.2d at 450,

69 P.3d 318.
Rabanco Ltd. v. King County, 125 Wn. App. 794, 801, 106 P.3d 802 (Div.

I, 2005).
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If the “all requirements” provision of 21.4.5 limiting permits for
small lots is waivable under other discretionary provisions found
elsewhere in Article IV, the language of limitation of 21.4.5 would be
rendered superfluous and meaningless.

Thus a second principal basis for affirming the Board of Health
decision is acceptance of the Board’s “conservative construction” of
21.4.5.3 consistent with a reading of the regulation as a whole, due
deference to the expertise of the Board of Health and the principles of
statutory construction to avoid rendering a portion of the regulation
meaningless or superfluous.

D. The Griffin _Application Does Not Meet The “All

Requirements” Criterion Of Section 21.4.5.3 Because

There Is No Factual Predicate For The Requested
Setback Reductions From The Foundation And Lot
Line.

The Appellant Interested Parties contend that the Board of Health’s
decision should be affirmed based upon the arguments 1 and 2 set forth
above arising from Regulation 21.4. This issue 3 becomes controlling
only if the Section 21.4 issues were to be decided in favor of the Griffin
applicant.

As a factual matter, the Griffin application does not qualify for the
requested setback reductions from the disposal component to the residence

foundation or to the Bickford property line because neither the property
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line nor the foundation is upgradient from the disposal component as
regulations require for the requested setback reduction. AR 57-58;
BoHRegs 10.1 SECTION 10 LOCATION (pages 4-28 to 4-30 in
Appendix,Tab B). The Disposal component(“DCR”) is defined as follows:

“Disposal component” means a subsurface absorption system

(SSAS) or other soil absorption system receiving septic tank or

other pretreatment device effluent and transmitting it into original,

undisturbed soil. Appendix B, BoH Regs at 4-6.

These issues seem to involve remarkably sloppy staff work in
which the Environmental Health staff failed to acknowledge or enforce the
definition of the term “upgradient.”

The procedural background for these issues is a bit muddled. The
majority of the Board of Health adopted the Hearing Officer’s “findings,
facts, conclusions decision of the Hearing Officer denying the issuance of
an OSS to the Griffins.” AR 1. Included in the Hearing Officer’s findings
were significant concerns and findings of deficiencies in the staff analysis.
The “upgradient” analysis by staff and the hearing officer was erroneously
based on surface elevations, though the hearing officer concluded that the
sewage system design should not have been approved because the “design
and analysis” associated with the setback reduction from the disposal

component to the home foundation were incomplete. AR 42, findings 18

& 19, AR 44, Para.6-8. Although the Board of Health apparently did not
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deem it necessary to decide these additional issues, it did observe that
Griffin had presented evidence and testimony that supported Griffin’s
contention that the “waivers and setbacks were plausible considering the
makeup of the soil underlying the subject property.” AR 3 para 19. The
Interested Parties had, of course, been wrongfully denied their due process
rights as aggrieved parties to “make arguments or question witnesses” in
the Board of Health proceeding. AR 404. The Interested Parties suggested
that the Superior Court remand these unresolved issues to the Board of
Health, but the request was denied. RP pages 8-9.

In order to qualify for a setback reduction, an applicant must
demonstrate an appropriate factual predicate to persuade the health officer
of the wisdom of waiving a particular requirement. In two instances, there
is no factual predicate for granting the requested setback waivers which
turn on whether the Bickford property line is upgradient from the Disposal
Component sand bed and whether the proposed building foundation is
upgradient from the Disposal Component sand bed. Section 10.1 and
footnotes 6 & 7. The undisputed evidence was that the building foundation
was “downgradient” not “upgradient” from the foundation as required by

the regulations and the property line was, at best, cross-gradient.
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A little orientation is helpful based on the drawing on the upper left
portion of the site plan. (AR 53, attached with annotations as Appendix
Tab A). Steamboat Island Road is northwest of lot 11(left of diagram)
with the disposal component sand beds (#6 & 7), pumping chamber(#4),
and septic tank (#3) situated in close proximity to the building on the
northwest side towards the road. On the right hand side, southeast of the
proposed residence, is the bulkhead adjacent to the beach. The Bickford
property, lot 10, is to the southwest of Griffin’s lot 11 to the bottom of the
drawing with the Carter property above on the drawing. The drawing
depicts the 2’ separation between the sand bed disposal component and the
residence and the 2.5° separation between the sand bed disposal
component and the Bickford property line.

The regulatory criterion for the requested setback reductions is
whether the Bickford property line and the proposed residence are “up-
gradient” from the item [DCR] under footnote 6 to 10.1. (Appendix Tab
B, page 4-30).

The health officer may allow a reduced horizontal

separation to not less than two feet where the property line,

easement line, or building foundation is up-gradient [from

the DCR].

Up-gradient and down gradient are defined in adjoining footnote 7 to 10.1

as follows:
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The item is down-gradient when liquid will flow toward it

upon encountering a water table or restrictive layer. The

item is up-gradient when liquid will flow away from it

upon encountering a water table or restrictive layer.

[Emphasis added]

The common sense rationale for the setback reductions of 8 feet (10 to 2
for the foundation) and 2.5 feet (5 to 2.5 for the property line) is that the
subsurface flow would take the effluent away from the protected
foundation or property line. Concerns about this flow were raised by the
Hearing Officer. AR 41, paragraph 18-19.

The Griffin hydrology expert, Lisa Palazzi, whose soils report was
specifically approved by the BoH (AR 3, conclusion #5) concluded that
the direction of the subsurface flow on lot 11 is “toward the shoreline, not
toward the adjacent property.”

Even then, the direction of the subsurface flow is

expected to be toward the shoreline, not toward the

adjacent properties. In other words, any drainage that
results from the deep trench systems right next door are not
expected to flow toward the Griffin site, but rather will

flow down slope toward the beach. . . . His lot and the ones

to the south and north (apparently Mr. Carter and Mr.

Bickford’s lots) all three slope southeast toward the beach.

[emphasis added] AR 110.

Likewise, the Griffin engineer, Bob Connolly, noted the down gradient”

flow in response to the question of Commissioner Oberquell. “I guess

down gradient would be the beach.” AR 365.
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Applying this expertise to the On-Site diagram (AR 53, Appendix
Tab A), the drawing at the top left hand of the page reflects the site plan
with the subsurface flow from the left to right from Steamboat Island Road
southeast towards the bulkhead and beach. “Down-gradient” underground
discharge from the DCR sand beds marked as #6 & #7 would flow down
slope directly towards the residence foundation and towards the
shoreline.” Thus, the DCR, being situated up gradient from the house and
cross gradient from the Bickford property line, the sand bed DCR was
down gradient from neither. Since the requested setback reductions are
predicated on the DCR sand bed being downgradient from the foundation
and the Bickford property line, the setback reductions are not factually
allowable under the regulations as discretionary setbacks. The proposed
permit should also have been denied for these reasons.

In the event that the Court decides to remand to the Board of
Health for any reason, perhaps to review “upgradient” technical aspects
that had not bee previously addressed at the Board of Health, the
Interested Parties request, in the interests of due process, that the Court
direct that they be permitted to participate fully in presenting evidence,

questioning witness and arguing to the Board.
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V. CONCLUSION

The Decision of the Board of Health denying Mr. Griffin’s
application for an on-site septic tank system should be affirmed for the
reasons stated. The Board of Health properly exercised its discretionary
authority under its regulations to deny Mr. Griffin’s permit for his
previously platted lot that is 77% smaller than the current minimum lot
size. The Superior Court Orders authorizing the permit and granting costs

should be vacated.

DATED thisﬂ day of May, 2006.
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1.1 The purpose of this articie is to protect the pubiic hsaith by:
1.1.1 Minimizing the potential for public exposure to sewage from on-sks
sswage sysiams:; and

1.1.2 Minimizing adverse effects to public health that discharges from on-site
sewage systems may have on ground and surface waters; and

1.1.3 Setting conditions for the withdrawal or revocation of approvals, for the
cessation of use of on-site sewage systems and for the elimination of
heaith hazards; and

1.1.4 Setting conditions of project approval for integration with other water
quallly, land use, and wastewater management pisns.

1.2  This article reguiates the jocation, design, instalation, operation, maintsnance,
snd monitoring of on-site sewage systems to:

1.2.1 Achieve long-term sewage treatment and effiuent disposal; and
1.2.2 Limit the discharge of contaminants to waters of the state.

1.3  This article is adoptad by the Thurston County Board of Health in accordance
with the authority granted in 70.05 RCW and WAC 248-272 to establish minimum
requirements for the treatment and disposal of sewage and the regulation of
on-site sawage disposal systems.

SECTION 2 ADMNISTRATION,

The heaith officer shall administer this articie under the authority and requirements of chapter
70.05 RCW and WAC 248-272. Under chapter 70.05.060(7) RCW, fees may be charged for
this administration.

SECTION 3 DEFINITIONS

As used In this article, the terms defined in this section shall have the mesnings indicated
uniess the context clsarly indicates otherwise.

AMENDED June 1, 1968
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Thurston County Boerd of Health
Rules and Reguistions Goveming Disposal of Sewage

Aticig IV

=Addition™ means any proposad buiiding ectivity that will not increase sewsge flows but
will result In an increass in the square footage of:

() Living spacs (other than number of bedrooms) outside the enveiope (the
exterior shell) of the structure's existing living space for residential
structures. This includes the construction of a garage or outbulkiings on
@ parcel containing a residential structure.

() The structure outside the enveiope (the extarior shelf) of the existing
structure for non-residential structures.

=Additive” means a commercial product added to an on-site sewage system intended to
affect parformance or assthetics of an on-site sswage system.

“ARernative system™ means an on-site sswage system other than a conventional
gravity systsm or conventions! pressure distribution system. Properly operated and
shemative systems provide equivalent or enhanced treatment performancs

maintained
as compared to conventional gravity systems.

“Approved™ means a written statament of acceptablility, in terms of the
requirements in this article, issued by the health officer or the secretary.

“Approved list” means “List of Approved Systems and Products®, developed annually
and maintained by the secretary and containing the following:

(a)  List of proprietary devices approved by the secretary;
(b)  List of specific systems meeting treetment standard 1 and treatment standard 2;

(c)  List of experimentsl sysiams approved by the sacretary;

(d)  List of septic tanks, pump chambers, and hoiding tanks approved by the
secretary.

*Area of speclal concem"” means an aree of definite boundaries deiinested through

pubiic process, where the board of health, or the secretary in consuitation with the health

officer, determines additional requirements for on-site sewage systems may be
necessary to reducs potential fallures, or minimize negative impact of on-site systams

upon public health.

*Board of Health” means the Thurston County Board of Heakh estabilished pursuant to
70.05.030 RCW.

“Bullding Sewer” means the tightiine bstween the building stub-out and the inlet of the
septic tank.

*Cesspool™ means a pit receiving untreated sewage and allowing the liquid to seep into
the surrounding soll or rock.

AMENDED June 1, 1908 4-4
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reserve area. This includes:

(] Amkmmmmumﬁmmm
ss specified in this articie; or

()] Amamﬁw&mmw.wummmbo
obtainad as per section 24 of this article; or

(b) mmbmmmmmmm,mm.w
opaabduﬂuapmvlomodﬁonoﬂhbarﬂdo:a

{(c) mmamrwmmwmmmwu
mmmmmmmmmam
methods; or

(d) mmum.mnm.wmmbmmmmm
and design, and, where ired, is in full conformancs with a vaiid
operational cestificate.

ngﬁsﬂn‘mm”mwmaam
mm-wmmmmmmmmmwm

muanWW'mmem
onnpﬂcwwlamfwawllmwmmbmwlhprmm

consisting
- distribution of the effluent. Thoaccephbloduhn.opunﬂonmmamm.m
are described in “Guidetines for Pressure

pabtmnamammm
mnwwmmwmwdm.w1m.
as thereafter updated.
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"Cut or bank™ means any naturally occurring or artificialty formed siope greater than
one hundrad percent (forty-five degrees) as follows:

“Department” means the Thurston County Public Health and Social Services

"Design™ means a detailed on-site sewage sysiem pian developead in accordance with
section 12 of this articie and containing the details outiined in section 9.1.4.

“Design Firm™ means a firm certified by the hesith officer to design on-sits sewage
systems in Thurston County.

“Designer™ means an engineer, a registersd sanitarian, or a person who is certified by
the heaith officer to perform site and soiis evaluations and to develop and submit
designs by matching site and soil characteristics with appropriate on-site sewage

tachnology, mbwwammmmmmm
education requirements described in this article.

“Devsiopment™ meens the creation of a residence, structure, facility, mobile home park,
subdivision, pianned unit development, site, area, or any activity resuiting in the
production of sewage.

*Disposal component™ maans a subsurface absorption sysiam (SSAS) or other soil
sbsorption system recsiving septic tank or other pretreatment devics effluent and
transmitting R into original, undisturbed soil.

“Effiuent”™ means quid discharged from a septic tank or other on-site sewage system
component

AMENDED June 1., 1908
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Article [V
“Enginesr” means a person who is licensed and in good standing under chapter 18.43

“Expansion” means a change in a residence, faciity, site, or use that:

() Results In an increase in the strength of the sewage or in the average daily
volume of sewage that may cause an on-site sewage system to exceed ks
existing treatment or disposal capability. Examples inciude, but are not imited
to, when the number of bedrooms in a residence is increased, or a change in use
from an office to a restaurant or from a residential use to a commercial use; or

(b)  Reduces the trastment or disposal capability of the existing on-site sewage
sysiem or the reserve area, for exampie, when a buliding is placed over existing

system components or a resesve area.
*Experimental system” means any allernative sysiem:
(s)  Without design guidelines deveioped by the secretary; or

(b) A proprietary device or method which has not yet been evaluated and approved
by the secretary.
=Fallure” means a condition of an on-site sewage system that threatens the public

heaith by inadequately treating sewage or by creating a potential for direct or indirect
contact between sewage and the public. Exampies of failure include:

(s)  Sewage on the surface of the ground;

() Sawage discharged directly to surface water or upon the surface of the ground
uniess the discharge is under parmit from the Washington state department of
ecology. This does not apply to septage or sewage siudge handied under a valid

permit issued in accordance with article V of this code; ]

(c) Sewage backing up into a structure caused by slow soil absorption of septic tank

()] wuwm-mmwm.mmam

(e)  Inadequately treated effiuent contaminating ground water or surface water. This
may be demonstratad upon testing by currently adoptad sankary survey
procadures, where the following occurs: (1) positive tracing dye resulis and (2) a
fecal coliform count of at least 200 organiams per 100 milliiters OR above
established background concentrations at a sampiing point (pipe, drainage
channel, seep) from which a direct discharpe to surface or ground water or to the

surface of the ground occurs;

AMENDED June 1, 1900 4-7
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Adice IV_
N Surface or ground water intrusion into a septic tank, pump chamber, hoiding
tank, or collection system;
(9) Cesspoois;
(h)  Seepege pits where site specific evidence of ground or surface water quality
degradation axists.

“Ground watsr” means a subsurface water occupying the zone of saturated soil,
permanently, seasonally, or as the result of the tides. indications of ground water may
include:

() Water seeping info or standing in an open excavation from the soil surrounding
the excavation; or

(b) Spots or biotches of different color or shades of color interspersed with 8
dominant color in soil, commonly referred to as mottiing. Mottling is a historic
indication for the presence of groundwatsr caused by intermittent periods of
saturation and drying, and may be indicative of poor seration and impaded
drainage. Also see “Water table®.

“Health officer” means the Thurston County health officer, or a representative
Mwmwmuwuwmmmammm.ummm
70. .

Wmﬂkmsﬂm’manmﬂhwmmuma
hoiding tank, the services of a sewage pumper/hauler, and the off-site treatment and
disposai for the sewage generatsd.

“industrial wastewater” means the water or liquid carried wasts from an industrial
process. These wastes may result from any process or activity of industry, manufacture,
Muwmwmdmmum.aMmMI
operations such as feediots, poultry houses, or dairies. The term Includes contaminated
storm water and leachate from solid waste facilities.

~instaliation firm" means a firm certified by the hesith officer to install, modify, or repair
an on-sits sewage system or any of its components in accordance with the provisions
contained in this article.

“Instalier” means a person meeting the requirements of saction 23 of this articie.

wmmmsmmrmwmmmm
design flows, at any common point, greater than 3,500 gallons per day.

"May" means discretionary, permissive, or aliowed.

“Minor repalr” means the repelir of one of the following on-ske sewage system
components: tightiine pipe between a structure and a septic tank; tightline between a

AMENDED June 1, 1900 4-8
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Articie [V

seaptic tank and the disposal component; 8 pump; or an intercepior drain. it shall also
|mmwdammdms&smwuummadmm

into it as part of a system evaluation.

W*mmwmmmmmmmummmnw
new construction, a repair, or an expansion.

*Monitoring firm™ means a firm certified by the heaith officer to operate, maintain,
and/or monitor an on-site sewage system.

wmmmommmmmuofmzaam

Mwsn&n(osarnmanhwmdmdmhbr
am.uﬂdm.lmm«omupmewnwwawub

sewer system which:

(a) m,m.m-mmmmwlmmmm
theptopertymfelomlnam.monadjnw\tornurbypfopaty;am

() Includes piping, treetment devices, other accessories, and soll underlying the
disposal component of the initial and reserve areas.

mmbmww(wrmmappm.wmaa
wmm.wmmmmmu«mmmma
mlmbtamdhwbrhmmm.amﬁdm

on-siis sewage sysiem.

‘OMMWWMR(MMIWMWNMW
mmwmmmmwsmwmum

of this article. mbmmmbmmmbmm
m—dbm:ymninmwmupprovoddulgn.

WW‘M.@MMH:WWW“M
oﬁwbnmﬂhmﬂmuﬂuwdmwsﬂemm. The
mmmnmmmum,m.w
monitoring of the subject on-siie sewage system.

-ommmmmmrk'mmmrkmhm.mmwm
wwmmm-mm-mwmmmmmm
dmmwmmm.wwmmlndmmub
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AMENDED Juns 1. 1908

mark upon the soll a character distinct from that of the abutting upland with respect to
vegetation, as that condition exists on the effactive date of this article, or as it may
naturally change theresfiar. The following definitions apply where the ordinary high water
mark cannot be found:

(s) The ordinary high-water mark adjoining marine water is the elevation st mean
higher high tide; and

(b)  The ordinary high-water mark adjoining freshwater is the line of mean high water.

“Person™ meens ahy indlvidual, corporation, company, associstion, society, firm,
pastnership, joint stock company, or any governmental agency, or the suthorized agents
of any such entities.

“pianned unit development™ means a development characterized by a unified ske
design, clustered residantial units and/or commercial units, and areas of common open
space.

“Preiiminary design™ means a detalied design required by the health officer prior to
prefiminary or final plat approval to evaluate whether a proposed iot or lots can meet the
site and location requiraments of this article.

*Pressure distribution” mesns a system of amall diameter pipes equally distributing
effiuent throughout a trench or bad, as described in the “Guideiines for Pressure
mwwmmmwwum Septamber 1984,
gs thereafier updated. Also see “conventional pressure distribution.”

*Proprietary device or method™ means a device or method ciassified as an altermnative
system, or a component thereof, heid under a petent, trademark or copyright.

*Pubiic sewer sysiem” means a sewerage system:
(s) Owned or operated by a city, town, municipal corporation, county, or other

spproved ownership consisting of a collection systam and necesaary trunks,
pumping faciiities and a means of final treatment and disposal; and

(b)  Approved by or under permit from the Washington state department of ecology,
uwmwmmmuofhewmmmummm

officer.
*Pumper” means 8 person meeting the requirements of section 23 of this article.

“Pumping firm™ means a firm certified by the health officer to remove and transport
wastewatsr or septage from on-site sewage sysiams.

"Registered Sanitarian™ means a person who is licensad and in good standing with the
Washington State Board of Registered Sanitarians.

4-10
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“Repalr” means restoration, by reconstruction, addition to, or modification or
Wﬂmwmmeamdhmdmm
re.

*Reserve area” means an area of land approved for the installation of an 0SS and
dedicated for replacament of the 0SS upon its fakiure.

“Resident Owner” means a person who after demonstrating compelency designs,
installs, or repairs an on-sile sewage system for a single-family residence owned and
occupied or to be owned and occupied by him/her. A resiient owner is imited to
designing, installing, or repairing a limit of one on-site sewage system per two-year

“Residential sswage” mesns sswage having the constituency and strength typical of
wastewater from domestic housshoids. Some typical values for residential sewage prior
to entering a septic tank are: 5-day biochemical oxygen dsmand (BOD,) - 230 mgA; total
suspended solids (TSS) - 250 mg/l; and total nitrogen - 40 to 50 mgA as N.

"Restrictive layer” means a stratum impeding the vertical movement of water, air,
and/or growth of plant roots, such as hardpen, ciaypan, fragipan, caliche, some
compacted solls, bedrock and unstructured ciay soiis. This also includes a watsr table.

wmmmqumwmmmwofmmm
his/her authorizad representative.

mwmmmmmmummmmm
the excavation is designed to dispose of septic tank effluent.

anﬂnnixﬁnofuoldm.wm.mmlqudspumpedm
within septic tanks, pump chambers, holding tanks, and other O88 components.

ww*'mnmﬂdnmmmmhdmmd
mﬁomawummam.mwwwwmlmmﬂon
of settieable and flogting solids from the liquid, detantion and anserobic digestion of the

organic matter, prior to discharge of the liquid.

W‘manyulm,hmuﬂﬂnwﬂuawﬁuhmnm. including
kitchen, bath, and lsundry wastes from residencss, buildings, industrial establishments
or other piaces. For the purposes of these reguiations, "sewage” is generally
synonymous with domestic wastewater. Also see “residential sewage.”

*Shall* means mandatory.

=gite Plan” means a to-scale drawing of a residential or non-residential project
propoeed on a parcel. This drawing includes all plan relsting to property access;
mmwmmmmwmw.);
setbacks: zoning, critical arees, and other planning issues; and other pertinent aspects

depending on the specific proposal.

AMENDED June 1, 1009 4-11
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Aicie IV

*Soll log” means a detailed description of soll characleristics providing information on
the soil's capacity to act a8 an acceptabie treatment and disposal medium for sewage.

*8oil type™ means a numerical classification of fine earth particies and coarse
fragments as describad in subsection 11.2.5.

“Subdivision™ means a division of land or creation of lots or parceis, described under
chapter 58.17 RCW, now or as hereafier amended, inciuding both long and short

subdivisions, planned unt developments, and mobile home perks.

“SSAS" or "subsurface soil absorption system"” means a system of trenches three
foet or less in width, or beds between three and ten feet in width, contalning distribution

pipe within a layer of ciean gravel designed and installed in original, undisturbed soll for
the purpose of recsiving efffuent and transmitting it into the sofl.

“Surface water” means any body of water, whether fresh or marine, flowing or

contained in natural or artificial uniined depressions continuously for at least four
consecutive months, including natural and artificial lakes, ponds, springs, rivers,

streams, swamps, marshes, and tidal waters.

*Treatment standard 1° means a thirty-day average of less than 10 miligrams per [ter
of biochemical oxygen demand (5 day BODy), 10 milligrams per liter of total suspended
:::fo(fSS).mandy—demdbuMMMcd"amw1w

*Trestment standard 2 means a thirty-day average of less than 10 miligrams per kter
of biochemical oxygen demand (5 day BOD;), 10 milligrams per liter of total suspended
solids (TSS), and a thirty-day geometric mean of less than 800 fecal coliform per 100
milliiters.

“Uniform Plumbing Code™ means the Uniform Plumbing Code as adoptad by Thurston

County.

*Unit volume of sewage” means:

(a)  Asingle family residence;

(b) A mobile home site in a moblle home pari; or

(c) 450 gallons of sewage per day where the deveiopment is not single family
residences or 8 mobile home park.

“Vertical separation™ means the depth of unssturated, original, undisturbed soll of soll
types 1B-8 between the bottom of a disposal component and the highest seasonal water
tabie, a restrictive layer, or soil type 1A, as ilusirated beiow by the profile drawing of a

subsurface soll absorption system:

AMENDED June 1, 1908 412
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Article IV

=Watsr table™ means the upper surface of the ground water, whether permanent or
seasonal. Also see “ground water.”

“Wave barrier” means a bulkhead of adequats height and construction protecting the
immediats area of on-sita sewage system components from wave action.

4.1  The heaith officer:

412

413

4131

4132

4133

AMENDED Juns 1. 1908

Shall spply this article to OSS treating wastewsier and disposing
of effluent from residential sewage sources;

Shall apply this article to OSS for sources other than residential
sewage, exciuding industrial wastewater, if pretreatment, siting,
design, instalistion, and operation and maintenance measures

mwmmuwmmmmwd
residential sewage.

Shall not apply the location and design requirements in this article
to any OSS existing as of the effective dsie of this article, except

when one of the following is proposed:

A repair - requirements in section 17 of this articie must be
met,

Awndiﬂaﬂon-mbhmﬂofﬂ*-ﬁdo
must be met;

An expansion - As noted in section 18 of this article, new
construction standards as defined in this articie must be

met; or

4-13
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43

4.4

4.5

4.6

4.7

AMENOED June 1, 1968

4134 An addition - must be served by a conforming 0SS and the
addition shall not reduce the potential for a repair to the
0SS should it fail in the future.

4.14 Shall apply requirements consistent with sewerage, water quality
and waste management plans to proposed systems. These
systems may be required to be abandoned and connection to
sewer for water quality or health hazard cause or when sewer is
avaiiable, in accordance with section 7.

Preiiminary piats specifying general methods of sewage treatment, disposal,
system designs and locations approved prior 1o the effective date of thess
regulations shall be acted upon in accordance with regulations in force at the
time of preiiminary piat approval for a maximum period of five ysars from the date
of approval or until January 1, 1986, whichever assures the most lenient
expiration date.

A complets, vaiid, unexpired OS8A submitted, but not approved, prior to the
effective date of thesa reguiations:

43.1 Shall be acted upon in accordance with regulations in force at the
time of appiication submittal;

4.3.2 May be modified to include additional requirements if the heaith
officer determines that a serious thraat to public health exists.

A vaiid, unexpired OSSA/OSSP (other than for a repair) approved prior to
January 1, 1885 shall have a validity period of five years from the date of
or remain vaiid until January 1, 1998, whichever assures the most

approval
lenient expiration date.
The Washington state department of ecology has authorily and spproval over:

4.5.1 DOomestic or industrial wastewster under chapter 173-240 WAC;
and

452 Sewage systams using mechanical trestment, or lagoons, with
ultimate design flows above 3,500 galions per day.

The Washinglon state department of heakth has authority and approval over any
Large On-site Sewage Systam, "LOSS", for which jurisdiction has been
transferred to the department of health under conditions of memorandum of

agresment with the departmeant of ecology.

The heaith officer has authority and approval over systems with design flows
any common point up to 3,500 gallons per day and via contract with the

through
secretary up to 14,500 gafions per day.

4-14
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compiiance with such order.
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Article IV

8.7

Before a new LOSS is used:

8.7.1 An engineer shall stamp, sigh, and submit 8 LOSS construction
report to the health officer within sixty days following the
compietion of construction of the LOSS including:

8.7.1.1 A compieted form stating the LOSS was constructed in
accordance with the heasith officer's approved pians and

specifications; and
8.7.1.2 An “as built® or "record” drawing.
8.7.2 The health officer shail conduct a final inspection.

8.7.3 The owner shak:

8.7.3.1 Submit to the heelth officer for review and approval a final
operation and maintsnance manual, deveioped by an
engineer, for the installed LOSS, containing any
amendments to the draft manual submitted prior to

approval; and

8.7.3.2 Obtain a LOSS operating certificate from the department in
accordance with the provisions of Section 18 of this article.

The owner of a LOSS that has been approved by the health officer or
constructad sfter July 1, 1984, shall:

8.8.1 Obtain a LOSS operating certificate from the health officer: and
8.8.2 Renew k annually.

The owner shall renew annually the LOSS operating certificats in accordance
with the provisions of Section 186 of this article.

Prior to beginning the instaltation of an 0SS or component thereof, a person
proposing the instaliation, repair (exciuding a minor repair), or modification to an
088 shall submit a complete OSSA to the heasith officer and obtain an OSSP.

The OSSA shall contain the following, at @ minimum:
8.1.1 General information including: !

9.1.1.1 Name and address of the property owner and the .
applicant, if different; and .‘

AMENDED Juns 1, 1998 4-22
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Articie IV

9.1.2

913

AMENDED Juns 1, 1989

9.1.1.2 Parcel number, address, If available, and the legal
description of the site; and

9.1.1.3 Source of drinking water supply. If the source is a public
mum.mmwmwaﬁonnumbu

shall be included; and

9.1.14 Identification if the propecty is within the boundaries of &
recognized sewer utiiity; and
9.1.18 Size of the parcel; and

9.1.16 dewmhmmbmm.fof
wmb.mwmuﬁon.mldon.ropak.or

modification; and
9.1.1.7 Source of sewage, for example, residential, restaurant, or
other type of business; and
9.1.1.8 Location of utiiities; and
9.1.1.9 Name of the designer; and
9.1.1.10 Date of application; and
9.1.1.11 Signature of applicant.
Thoaolmddbevahaﬂonnspoeﬁedunderncﬁonﬂiofmb
article.
A compiete, detalled, and dimensional site plan including:
9.1.3.1 Designated arees for the proposed initial and reserve
sysiems; and
9.1.3.2 The location of all soil logs and other soil tests for the
OSS; and

9.1.33 General topography snd/or slope of the site; and
8.1.34 Site drainage characteristics; and
9.1.3.5 The location of existing and proposed encumbrances



Thurston County Boerd of Health
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Arice IV

AMENDED June 1, 1999

9.1.36

8.1.3.7

9.1.3.8

9.1.3.9

9.1.3.10

8.1.3.11

9.1.3.12

easements are necessary for the health officer's approval
of the disposal system; and

Location, size, shape and piacement of all existing
bulidings on the site showing their reiationship to the
on-siis sewage disposal systems, weils, underground and
surface storege tanks, swimming pools, water supply ines,
property lines and easements; and

The location of all wells on the subject property and on
properties within one hundred (100) feet of the

adjacent
property lines; and

Any septic tank and drainfieid locations on the subject
property and aiso any on-site sewage disposal systemn
location on adjacent property within one hundred (100) feet
:;nyemﬂngotpropuodwdhmmoapplhnfsm;

Direction of flow and discharge point of all surface and
subsurface water interception drains and ditches; and

Location, size and shape of area in which on-sits sewage
disposal system is to be installed, distances from
designated area to any cuts, banks, terraces, foundations,
property lines, weils (including those on neighboring
property), iakes, streams, swamps, marshes, sait water
beaches, driveways, wakways, patics, water lines,
drainage ditches or fills shall be indicated; and

Location of soll log holes or sieve sample holes shall be
spaced uniformly over the proposed drainfleid site and
ressive area. The holes shall be identifisd by numbers. At
least three (3) soi logs (2 in the proposed primary
drainfleid area and 1 in the proposed reserve arsa) shall
be required for each lot. AddRional soil logs may be
required by the health officer as deemed necessary. The
number of soll logs may be reduced if adequate soils
information is available. Sofl logs shall be provided in
sufficient numbers or detail to allow the determination of
any restrictive layer; and

If the property has been platted, the appiication shaii
contain the lot number and the short or large lot plat
number or the piat name if a long plat. Additionadly, if there
have been any other land use actions pertalning to the lot,
mmwhbh:ﬂuu.cﬂmmmwbemm;
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9.1.4

8.1.5

9.1.8
8.1.7
8.1.8

9.1.9

AMENDED June 1, 1908

9.1.3.13 An arrow indicating north; and
9.1.3.14 Information required by other local agencies.

8.14.1

8.1.42

9.1.4.3

A detalied system design meeting the requirements under section
12 of this article including all of the following:

mnmwmdm«mnmm
the initial area;

Vertical cross-section drawings showing:

9.1.4.2.1 The depth of the disposal component, the vertical
separation, and depth of soil cover; and

9.1.4.2.2 Other 0SS components constructed at the site.

Caicuiations and sssumptions supporting the proposed
design, including:
9.1.4.3.1 Soil type; and

8.1.43.2 Hydraullc loading rate in the disposal component;
snd

9.1.43.3 System’s maximum daily flow capacity.

Using a bench mark that will remain in place throughout the
deveiopment of the project as the reference point, relative
elevations of the plumbing stub-out, the finished ground elevation
of the dreinfleid area and tha comers of the subject property and
slevation of the drainfleid trenches.

Directions of surface drainage after fingl grading.

Resuits of all required soil logs and soll snalysis.

Drawings that are to scale with dimensions indicated.
Recommended scale is one (1) inch equais twenty (20) feet or
one (1) inch squals thirty (30) feet. Other scales may be used as

appropriats to the design and approved by the heaith officer.
Accuracy in the design drawings shal be sufficient for review.

indication that the drainfieid laterais are staked in the fleid for
inspaction and review.

ICAHNNED




9.1.10 Such additiona! information as deemed necessary by the health

officer.

9.2 For a "minor repai™ no OSSA or OSSP is necessary.

9.3  The health officer shail:

9.3.1 Issue an OSSP when the information submittad under subsection
9.1 meets the requirements contained in this article.

9.3.2 MIMHMMOSSANMMOSSPh
accordance with the fee schedule contained in Appendix A of

Article |.
2.3.3 Specify the expiration date on the O88A:

9.3.3.1

9.3.3.2

9.3.3.3

AMENDED aune 1, 1008

Fotmpropoulmmmarapﬁ.lnoss.kmlmro
one yser after the date of application. This period may be
exiended for a single one ysar period without charge, if
requesied by the appiicant prior to the
date. (For an appiication approved prior to
January 1, 1985 the conditions staied in saction 4.4 shall

spply).

For a proposal other than a repair, an OSSP shall expire
three years sfter the date of design approval. if a buliding
permit is obtained during the three ysar period of vafidity
for the OSSP, the OSSP will be vaild for three ysars or as
long as the building permit is valid, whichever is greater.
(For & permi approved prior to January 1, 1985 the
conditions stated in section 4.4 shall apply).

An OSSP may be renewed after t has expired if all of the
following conditions are met:

n)mmmmumm“mﬂedh
Appendix A of articie |; and

b)ThoapplmmmmwﬂuMdh
health officer that there has been no change to the building
sits or development proposal which had been previously
approved; and

c) The heslth officer determines that the previous approval
fully compiies with all applicable laws in effect at the date
of the applicstion for renewal.

SCAMNED
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9.3.34 For a repalr the OSSA and OSSP shall expira one year
after the date of spplication. An exiension of one year may
be suthorized by the heslth officer if there are extsnuating
circumstances, such as difficult site conditions, abnormal
rainfal, or difficulty in developing an operation and
maintenance manual. If an extansion Is grented, the
muhmnbthaapplbdatmﬁmofﬂnapplaﬂonwnl
be the appiicabie standards.

934 include a reminder on tha OSSA of the applicant’s right of appeel.

935 anwummmdeamMOSSA.m
issue an OSSP, disapprove the OSSA or inform the applicant or

hmwmhMubhmdﬁnOSSA.

0.4 Thohodﬂ:dﬂeerwllnlowammpdrbbomndoonamm
MM.MOSSA“OSSPNMWM“MMW
bmmmmmbmmmmuﬁmamm
ln:udumou\omofmoosswalapplyfonmpdos&uminﬁn(&
mmmummmmm. Such repeirs will be
wammﬂmmanmmmkmm

provisions of this article.

9.5 Thehalﬂldﬂwmymho:donyanos&orosSPmmmuﬂmof
an OSS for due cause. wmm.m«mnmumw:

9.5.1 Endmbn.mmawdmﬂfadh
information submitted to the healkh officer; or

9.5.2 She conditions that have changed since the designer and/or
heaith officer reviewed the sita; or

8.5.3 Failure to meet conditions of the approval or this article.

9.6 Bduoﬂnheﬁhoﬂw”mOSSPmmmmofunossno
umdﬂmmﬁmmmﬂunmlotoramm«m:ctumm

Mpbmmwp.mapplumwlm

9.6.1 Annpprovedmblcuﬂtyowrﬁuormmglngmossm
perpetuity; or
0.6.2 An arrangement with a acceptable to the

management entity
health officer, recorded in covenant, lasting until the on-site
Whmww.amwm.wwmmz

9.6.2.1 Ammmmmummm.
opatﬁonandmim.andrepﬁofﬂnos&and

AMENDED June 1, 1960 427
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9.6.2.2

8.7
9.8

identification of an adequate financing mechanism to

assure the funding of operation, maintenance, and repair

of the OSS.
The health officer shal not delegate the authority to issue permits.

The heaith officer may stipulate additionsl requirements for approval of a
particular appiication if necessary for public health protection.

SECTION 10 _LOCATION,

101

TABLE |

MINIMUM HORIZONTAL SEPARATIONS

Persons shall design and install 088 to meet the minimum horizontal
separations shown in Table |, Minimum Horizontal Separations:

tems requiring

From edge of
disposal
component and
reserve area

From septic tank,
holding tank,
containment vessel,
pump chamber, and
distribution box

From buliding
sewer, collection,
and

distribution line’

Non-pubiic well or
suction line

1001t

50ft

SO

Public drinking water
well

100 ft.

100 ft.

100 ft.

Public drinking water

200 ft.

200 ft.

100 ft.

Spring or surface waler
used as drinking water
source™?

1001t

Sonr

50 .

Pressurized water
lupplyh"

ot

10fh

ot

1017

N/A

N/A

Surface water’
Marine water
Fresh water

100 ft.
100 ft.

50 ft.
Soft

0t
101

Buiiding foundation

on

sh *

2n

AMENDED Jue 1, 1900
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From edge of m“m&“““' From bullding

Itams requiring disposal tal t sol, |2We collection,

setback component and pump chamber, and and non-p‘rfon’hd
resatve area distribution box distribution line

Property of easement |51 13 NIA

Interceptor / curtain

drains/ drainage

ditches, stormwater K] 3 .13 N/A

drywells 101 NA N/A

Up-gradient’

soll showing sbovea |[251t NA N/A

undisturbed, soll

showing above 50 ft. N/A N/A
restrictive layer due to
a structursl or textural
m’.'
Downgradient cut or
bank that extends
vertically less than §
feet from the toe of the 101
siope to the fop of the
siope that dossnt have
amwwl,lv.ellyar

! wwuwrumbymmwm«mummmm
Code. WMWMMMMWM.

2 If surface water is usad as a public drinking water supply, the designer shall
locate the OSS outside of the required sanitary control area.

AMENDED Jure 1, 1900
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MWMM«M

10.2

10.3

AMENDED June 1, 1908

Measured from the ordinary high-water mark.

The health officer may approve a sewer transport line within 10 feet of a water
supply line If the sewer line is constructed in accordance with section 2.4 of the
Washington state department of ecology’s "Criteria For Sewage Works Design,”
revised October 1685, as thereafier updated, or equivalent.

Before any component can be piacad within 100 feet of a well, the designer shall
submit a “decommissioned water well report” provided by s licansad well driller,
which verifies that appropriate decommissioning procedures noted in chapter
173-160 WAC were followed. Once the wetl is properly decommissioned, it no
longer provides a potential conduk 10 groundwater, but septic tanks, pump
chambers, containment vesseis or distribution boxas shouid not be placed

directly over the sita.

The heelth officar may allow a reducad horizontal seperation to not less than two
feet where the property line, sasaement line, or building foundation is up-gradient.

The kem is down-gradient when liquid will flow toward it upon encountsring a
water table or a restrictive layer. The Rem is up-gradient when liquid will flow
away from R upon encouniering a water tabile or restrictive layer.

This setback is unrelated to setbacks that ars necessary for siope stabifity or
other purposes.

Where any condition indicates a greater polential for contamination or poliution,
the heaith officer may increase the minimum horizontal separations. Exampies
of such conditions inciude excasaively permeable soils, unconfined aquifers,
shallow or saturated solis, dug wells, and improperly abandoned wells.

The horizontal seperation between an OSS disposal component and an
individual water well, spring, or surface water can be reduced to a minimum of 75
feat, upon signed approval by the health officer if the applicant demonstrates:

10.3.1 Adequats prolactive site specific conditions, such as physical
settings with low hydro-geoiogic suscaptibility from contaminant
infiitration. Exampies of such condiitions include evidence of
confining layers and or aquatards separating any potable water
from the OSS treatment zone or there is an excessive depth to
groundwatsr; or

10.3.2 mmmmdmmwmﬂm
enhanced treatment performance beyond that accomplished by
meeting the vertical separation and effiuent distribution
requirements deacribed in Tabis IV in subsection 12.2.6 of this

article; or

in
(3=
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10.3.3 Evidence of protective conditions involving both subsections
10.3.1 and 10.3.2.

104 Persons shall design and/or instal disposal components only where:
10.4.1 _ The siope is less than forty-five percant (twenty-four degrees); and

104.2 The arsa is not subject to any of the following:
10.4.2.1 Encroachment by buildings or construction such as
placement of swimming poots, power poles and
underground utilities;
10422 Cover by impervious material;
104.23 Vehicular traffic;
10.4.2.4 Other activities adversely affecting the soil or the
performance of the 0SS; and
10.4.3 Sufficlent reserve area for replacement exists to treat and dispose
100% of the design flow; and
1044 The land is stable; and
1045 Surface drainage is directsd away from the site.
10.5 Upmroquutandwbmbdonofmapplaﬂononfoﬂmptwidad the health
officer may review.
10.5.1 An individual lot to determine the lot's potential for the installation

of an O8S (On-site Evaiuation Only).

10.5.1.1

in addition to the application, the following shail be
submitted:

10.5.1.1.1 A site plan showing the lot's location and

dimensions and the location of soil fest pits. Sofl
test pits shall ba dug as per subsections 8.1.3.11
and 11.3 of this article; and

10.8.1.1.2 A fee as specified in Appendix A of article |.

10.5.1.2

AMENDED June 1, 1909

This appiication and review shall be compietely separate

from an OSSA process and shall constitute neither a valid
appiication for purposes of future vesting nor permission
from the health officer to instal an OSS.
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10.5.2 A proposed deveiopment, prior to the submittal of a formal
landuse application, that proposes using OSS.

10.5.2.1 In addition to the application, the following shall be
submitted:

10.5.2.1.1 A sie plan showing the property’s location and
dimensions and the location of soll test pits. Soil

test pits shall be dug as per subsactions 9.1.3.11
and 11.3 of this article; and

10.52.1.2 A fee &s stated in Appendix A of article |.
10.5.2.2 This application and review shall constitute neither a vatid

spplication for purposes of future vesting nor permission
from the health officer to install an OSS.

SECTION 11 SOl AND SITE EVALUATION,

11.1  The health officer shall permR only engineers, designers, regisisred sanitarians,
and registerad soil sclentists (American registry of certified professionals in
agronomy, crops, and soiis) to perform soil and site evaluations. The heaith
officar may also perform soil and site evalustions.

11.2 The person avsiuating the s0il and site shall:

11.21 Record sl of the following:

11.2.1.1 Uniess a reduced number of soil logs is authorized by the
health officsr, obeerved conditions in soil logs from at
lsast:

11.2.1.1.1 Two test pits in the initial disposal component; and
11.21.1.2 One test pit in the reserve area.

11212 The ground water condktions, the date of the obeervation,
and the probabie maximum height;

11.2.1.3 The topography of the site;
11214 The drainage characteristics of the site;

11.2.156 The existance of structurally deficient soils subject to major
wind or water erosion events such as slide zones and
dunes;

AMENOCED June 1, 1000
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17.5.3 Comply with all local and state requirements stiputated in the
OSSP and the operational certificats issued for the system.
SECTION 18 EXPANSIONS,

The health officer shail require an on-site sewage system and a reserve area in full compliiance
with the new system construction standards specified in this article for an expansion of 8

residence or other facillty.

SECTION 19 ABANDONMENT,

Persons permanently removing a saptic tank, seepage pit. cesspool, or other sewsge container
from secvice shal:

18.1 Have the septage removed by a certifled pumping firm;

19.2 Remove or destroy the id; and
18.3 Fill the void with soil.

SECTION 20 SEPTAGE MANAGEMENT,

20.1 Only pumping firms certified by the health officer as per subsaction 23.3 of this
article shall remove septage from an OSS.

20.2 A pumping firm removing saptags from an 0SS shal:

202.1 Transport septage or sewage only in vehicies clearly identified
with the name of the business and approved by the health officer:

2022 Record snd report septage removal to the health officer;

2023 Dispose of septage, or apply saptage biosolids to land only in a
manner consistent with applicable laws.

21.1 A person proposing any development shall obtain approval from the heelth officer
prior to any development where the use of OSS is proposed. Any new
deveiopment proposing to use OSS shal be required to have an 088 which
meets new construction standards.

21.2 The heaith officer shall require the following prior to spproving any development:

AMENDED Juns 1, 1980 4-83
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Aice V.

2121

2122

2123

21.24

2128

21.221

21.222

21.281

&hmmﬁnummmmﬁ of this article. This
mnylnchndemfomuﬂongulmdhnprojodmmunohdh
subsaction 10.5 of this article;

mawmmmwwnupmw:

Munﬂondud\lotbanowﬂoo-footnduwmr
upplyprohdonmbmwlmhﬂnbﬂim:or

mmmhmumm
as .ofﬂoo-footprouwonmmndndt
existing and propoeed well site. Such zones shall be

shown on the final piat map.

vwmaabdlvblonbhowvedbyneoumritymlorwdbb
of WAC 248-200 and WAC 248-291

proposad, all
shall be met. mﬂlmwmm
appiicable.

Mmpmlninuyapprovdofawbdvhbnbmmhd.
ofatloutunoollbgpetptopoudu.mm
m%mmmmmmimm allows fewer

mmdummmumumwm
wmmmmmmwummu:

METHOD |. Table VI, Single Family Residence Minimum
LotSbooerrﬁmmLmdNuReqMP«UnitVolum
ofsm.mmmmummuhdpudmb
family residence. Fadaveloptmnboﬂumlndmlo

MINIMUM LAND AREA REQUIREMENT

SINGLE FAMILY RESIDENCE OR UNIT VOLUME OF SEWAGE

Type of
Water Supply

&"we(doﬂnodbyudmﬂofﬂtuﬂdo)'

1A, 1B

2A.28

3

4 5 6

Publlc

12,500 aq.
.

15,000 8q.
ft

18,000 8q.
ft

20,000 sq.
ft

22,000 oq.
t

Incividual, on or fo
each lot

1 acre’

1 acre

1 acre

1 acre

2 acres

2 acres

AMENDED June 1. 1909
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1

AMENDED June 1, 1960

N\oanSprmpoadtoboImtllbdhaoltypa1Bor2mrouqh4Mm
included in the et of Category | soil series in Chapter 17.16 of the Thursion
CountyCodo(cmulAMOnimeo).mmdwlbwonbnqum.ua
minimum. Innddﬂon.formclhgayloolmmmmlnmm

mmmmaofmpun.wmdum.mwmmm
1mmmmuwvodbyapubicmwmwmossm
Treatment Standard 2.

Due to the highly permeabie nature of type 1A soil, only aiternative systems
MM«MTmmswzmbomm.

21.26.2 METHOD Il. A minimum land area proposal using
Mwndllhmbwywlnnm:pplant

21.28.2.1 Justifies the proposal through a writtsn analysis of
the:

2128.2.1.1 Soll type and depth;
2126.2.12 Area drainage, and/or lot drainage;
2125213 Public hesith impact on ground and

surfaca watsr quaiity;

2126214 Setbacks from property fines, water
supplies, efc;

21.25.2.1.5 Source of domestic water;

21.252.1.8 Topography, geology, and ground
cover;

2125217 imstic conditions;
2128218 Availabiiity of public sewers;

2125219 Activity or land use, present, and
anticipatad;

2125.2.1.10 Growth pattarns;

21.25.2.1.11 Reserve areas for additional
subsurface treatment and disposal;

21.2.5.2.1.12 Anticipsted sewage volume;

21.252.1.13 Compliance with current planning and
zoning requirements;

[
(3]
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AMENDED Juns 1, 1960

21.252.1.14

21.2.5.2.1.15

21.2.5.2.1.16

Posasible use of alemative systems or
designs;

Existing encumbrances, such as lsted

. in subsections 9.1.3.5 and 11.2.1.7:

and

Any other information required by the
heakh officer.

212822 Shows development with public water supplles

having:

21.2522.1

2125222

212523

212524

21.26

At least 12,500 squars feet lot sizes per
single family residencs; and

No more than 3.5 unit volumes of
sewage per day per acre for
developments other than single family
residences.

Shows development with individual
water supplies having st lesst one acre
per unit volume of sewage; and

Shows land aree under surface water is
not included in the minimum land ares
calculstion.

mmammmbuwmmnqum

ntﬂmnlotsbuormhinunlmdm,ﬂnmubmmduﬂty
permitted Is 3.5 single family residences or unit volumes per acre.
mmwmwmmlwmmmm
mmmmmofwm.m.wm
supporting a conclusion the land ares provided is sufficient to:

21.26.1

21.282
existing OSS;

212863
21.284

Install conforming OSS;
Assure preservation of reserve areas for propossd and

Properly treat and disposal of the sewage; and
Minimize public health effects from the accumutation of

contaminants in surface and ground water.

21.2.7

Evldumﬁutaﬂmmnoﬂnmy-fut(%)hdmofodgiw.
maximum

undisturbed and unsaturatad soil exisis above the

4-58
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213

AMENDED Jure 1. 1900

seasonal water table, a layer of creviced or porous bedrock, or
any other restrictive layer. Certain climatic, soil permeability,
siope and system configuration factors can exist which would
indicate that the required depth may be incraased or dacreasad.
in order to decreases the depth, sufficient technical justification

must ba developed and submitted that will:
21.2.7.1 Allow instaliation of conforming OSS;
21.2.7.2 Assure preservation of reserve areas for all proposed and
existing OSS;

21.2.7.3 Assure proper treatment and dispoee of the sewage;

21.2.74 Assure presarvation of sufficient areas with sufficient soll
depths will exist in proposed drainfleid and reserve areas,
as well as areas immediately downsiope, when the sysiem
is ready to be installed; and

21.2.7.85 Assure minimizing of adverse public health sffects from the
accumulation of contaminants in surface and ground
water.

21.2.8 The proposal is consistent with requirements in city sewersge
pians and/or the Thurston County Sewerage General Pian,
depending on the project’s location.

The health officer shall require lot areas of 12,500 square feet or larger except
when a person proposes.

21.3.1 0SS within the boundaries of a recognized sewer utility having a
finalized assessment roll; or

21.32 " A planned unk development with:

21.3.2.1 A signed, notarized, and recorded deed covenant

restricting any development of lots or parceis above the
spproved denslity with the density meeting the minimum
land area requirernents of subsection 21.2.5 of this article;

and

213.2.2 A public entity responsible for operation and maintanance

of afl the 0SS, or a single individual owning all the OSS;
and

21323 Management requirements under section 8 of this articie
when instaling a LOSS; and

87
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21.3.24 An overall density not greater than 3.5 single family
residences or unit volumes per acre; and

21.3.25 Extinguishment of the deed covenant and higher density
development allowed only when the development connects
to public sewers.

21.4 The heaith officer may:
214.1 " Allow inclusion of the area to the centeriine of a road or street

-of-way in a Method |l determination under subsection
21.2.5.2 of this article to be included in the minimum land area

calculstion if:
21.4.1.1 The dedicated road or street right-of-ways are along the
perimetsr of the development; and
21.4.12 The road or sireet right-of-ways are dedicated as part of
the proposed development; and

21413 Lots are at leest 12,500 square feet in size.

2142 Require a preliminary design for one or more proposed lots prior
fo preliminary or final approvai of subdivision proposals in order to
verify that a proposed lot or lots can meet the requirements of this

srticle. If 3 preliminary design is required, the following shall

apply:
214.2.1 At a minimum, the following is required:
214211 Lot comers shall be marked and shown on the
prefiminary design;
214212  Test pits shall ba dug where the disposal
and the reserve area are proposad to
Zb'::donndlbtformofm

21.42.1.3 Afer the solls investigation, the project designer
shall submit a design to the hesith officer for sach
lot indicating the proposed locations of the disposal
component and the reserve area and the
cpodﬂc-mofﬂndhpoulwnponmt

21.42.2 Upon finding a preiiminary design acceptabie, the heaith
officer shall approve the preiiminary design. The spproval
of the praliminary design indicates that, for subdivision
purposes, the proposad lot or lots can meet the

AMENDED June 1, 1988 4-58
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of this article. it shall not be considersd pert
of an OSSA and does not give authorization to obtain an
OSSP or a building permit;

21423 A preliminary design shall be considered vald for a period

dmmmmmnmmmu
it received preliminary approval;

21424 A fee shall be charged that covers the cost of evaluating

2143

2144

2145

the lots, soils, and prefiminary design as per
Appendix A of article |.

R.qulmh:whndmotlotmmodmnﬂchum
protection.

Prohibit development on individual lots within the boundaries of an
approved subdivision if the proposed OSS design does not protect
mhlchedmbymmmlmwﬂmmubﬂom.

Permit the instaliation of an 0SS, where the minimum land area
mm«ummmmwmumm
following criteria are met:

21481 The lot is registerad as a legal lot of record creatad prior to

January 1, 1995; and

21.45.2 The iot is outside an area of special concemn where

minimum land area has been kisted as a design parameter
necessary for public heeith protection; and

21453 mpwwmnmmbof these

reguiations other than minimum lend area.

215 VWhen a COSS or a LOSS will bs usad, the person responsibie for the
subdivision shall accompiish one of the following prior to final approval of the

plat
21.5.1

21.5.2

AMENDED Jure 1, 1989

Install the COSS or LOSS and obtain approval by the appropriate
agencies; or

Provide a bond in favor of the department and sign an agresment
with the deperiment. The bond and agreement shall guarantes



-

Thurston County Boerd of Hesith
Rules and Reguiations Goveming Dieposal of Sewage

Artide IV

administrative costs). The bond and agreement shall be to the
satisfaction of the department and other appliicable agencies and
the depasiment's legal counsel. The health officer may release a
portion of the bond or surety when he/she is satisfied that a
portion of the project is compiets and has been certified by the
sppropriate agency or person. The portion(s) releasad shall not
be in increments less than thirty-five (35) percent of the projact

22.1 The health officer may investigate and take appropriste action to minimize pubiic
health risk in formally designated areas such as:

22.1.1
212

213

2214
2215

2216

2.1.7

218

2.1.9

Shelfish protection districts or shellfish growing areas;
Sole Source Aquifers designated by the U.S. Environmental
Protection Agency;

Aress with a critical recharging effect on aquifers used for potable
water as designatad under Chaptar 17.15 of the Thurston County
Code (Critical Areas Ordinancs);

Designated public water supply welthead protection areas;

Up-gradient areas directly influencing water recrestion faciiities
designated for swimming in natural waters with artificial
boundaries within the waters as described by the Water
Recraation Faciiities Act, chapter 70.90 RCW.

Aress designatad by the Washington state department of ecology
as special protsction areas under chapter 173-200-000 WAC,
Water Quality Standards for Ground Waters of the State of

Washington;
Wetiand aress under production of crops for human consumption;

Frequently flooded areas delineated by the Federal Emergency
Managsment Agency; and,

Areas identified and defineated by the board of health in
consuitstion with the secretary 0 addrass pubiic heaith threats
from on-site systems.

222 The board of health may impose more stringent requirements on new
development and corrective measures to protect public health upon existing
developments in areas of special concem, including:

AMENDED June 1, 1968
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mwmmdm
221 wm.m,mmmmu
222 Luwtnndmto:mdavdoplwm
223 Prohibition of development,
224 Addﬁa\alopouﬁon.mm.wmmmoss
performance;
225 MUMDWMOBS:
2226 mmnmmwng 08S; and
2227 Monttoring of ground water or surface water quality.
223 vwminamndspadﬂmn.wrndmrbkdwmm.am
monitoring fim shalt
223.1 lmpoclmo&dleatmmymmt: )
223.2 smuummlmmmwmmmm
mmmmmwmmuw:
223.2.1 Location of the tank;
22322 Structural condition of the tank, including baffies;
22323 Depth of solids in the tank;
22.3.24 Problonndabdadwimmypmofﬂn:ym:
223258 Mairmenance needed;
23286 _Mdnmncaptwidedltthnodlmpedon.and
22.3.2.7 Oﬂnrlnbtmm“mulmdbymomt
2233 immediately repoﬂfdhlmtoﬂndepcmmﬂt

AMENDED June 1, 1909
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County Board of Hesith
mwmmdw

2388.2 Certification suspension shall be a specific period of not

pay any reinstatement
Appendix A of articie |. Prior to reinstatement the firm or
mavuudmmnwmmmmm
mbﬂﬂ:lndmum Exceeding one
suspension &Ny one year period or two suspension in
any three year period will result in revocation of
certification. Almmdnlcurywﬁomm
certification period to the next. An Individual or firm on
mpmdonwllmtboalondbduiyn.mn.pump.or
mmmmmmum.

23683 maummmmmm-w

23.6.9

23.6.10

privileges associatad with certification of an individual or
firm. lemaﬂmmeulﬁaﬂonhubem
mmwumnmmmnu
apubdnotbnﬂmhu(:)mﬁmhdnhof
revocation. Anhclviduorhmnoldng
memnumwh
mmhmmmmnmmm
awuwmmmuwm
obligstions. Thbhd:dsapmbaﬂonuypubdofonem
year.

guidelines, and the requirements of chapter 18.43 RCW.

&mm,hlmm.bm State
mawmm.mwum
mmmhammmmm
wamnmmwm.m-w
guidelines.

SECTION 2¢ WAIVER OF REGULATIONS,

24.1 mmmmmamm-sm

24.1.1

AMENDED June 1, 1580

Th-pmcadunconulmdhuﬂdolofmmmnm
Sanitary Code shall be followed:
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Rdumdmmemnimmdw

Adicie IV

242

243

26.1

252

AMENDED June 1, 1900

24.1.2 Thohmm»upodﬂedlnnrﬁdﬂmgranum
Mspodﬂcnqmblnmnmdeforo&unduamo

galions per day If.

24.12.1 mmmhmmmmm
slﬂhrycwohabeenfolmd:ard

24122 Amnwmammw result in significant
hardship; and
24.12.3 The walver application containe justification describing how

mmwmwummmpumm
dﬁ\buﬂdawmunptﬂchedlhiMof

this article; and

24124 mmmmmmmnm
mummmmmaum.

24.1.3 Onamwbub.mmnhoﬂlcuwlfawatdbmm
myapprovodordenledwalvenmmdfm

mmwgm.mmmmmmmmu
LOBSifapunoM::l’rhl Washi

The heatith officer:

25.1.1 Muymummbdebnﬂmm:pmbdb
Wwwmnmmwwmm

28.1.2 smmumm«mbmmmmm
-ﬂdoldﬁnSanhyCodoforThumonc«mty.

m-mmmmmuam.mmmm

initiate amm.amyoﬂmbgalprocudhg

WMWW.WMMMIMwwmaammam
ng:

4-74
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Rules and D of
o Reguistions Goveming Disposal Sewage
25.2.1 informal administrative conferences, convened at the request of
mmmmawmwmmwmom
problems;

2522 Ordmdlradadtnﬂnmandlorwofmossmof
p«mcawngorrupuulbbforﬂnvblaﬂondmm:

25.2.3 Denial, suspension, modification, or revocation of permits,
approvals, or certification; and

2524 Civ or criminal action.
253 ommmmmlmmmu:
25.3.1 Orders requiring corrective messures necessary to effect

compiiance with this article. 8uch orders may include a
compilance schedule; and

25.3.2 mwmmmmmwmmossumn
dhmanmbhosswldlm.
mmmmwmﬂhmﬂd‘mm.

254 memmmmmmmm
described in article |.

255 mmmmmmwmmosamossp.orm
mm.mmmam.«mammoss&u
operational certificats of any person who has:

26.5.1 Fﬂhdoruﬂuadbcanplyudmﬂnptwldomoﬂhhm.or
%WMMwmbmumdm
. OF

255.2 Obhkndmwwomapumnulnyoﬂmwm
misreprasentation.

26.1 mmawmambuﬂmumnwmm
pursuant to Chapter 7.80 RCW as foliows:

28.1.1 wmmmmmmm«mmmmm
health is a Class 1 civil infraction. Each day of any such violstion
Is a separate civil infraction. A notice of infraction shall be issued

in accordance with article I.

AMENDED June 1, 1989 4-78
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Rules and Regulations Disposal of Sewage
Article V
28.1.2 Nwoﬂnfvlohﬁonbacmadvllhhdon Each day of any
unhvlohﬂmbaupamedvll notice of infraction

282 Ttnhedhulﬂwnwlnwdvllpmdﬁubrvmﬂomow\b-ﬁdoam

this articie shall be pumnntb“m;dnddo
l)ﬂddlyofnchvlohﬂon $100.00
b) second day of each violation $200.00
¢) third day of each violation $300.00
d)Mdayofudlvbhtbn $400.00
¢) sach additional dary of each
violation beyond four days $500.00 per day
SECTION 27 APPEALS,

mmmappodﬂnnmuupodﬂedhmtmm

mWWam.mIWNWMWNM
have
awmmmwmwmndmmmu\

27.2 omwmmmmwmnm-ﬁm'-amwws
cumwpubmwk.lw. km.pwnpef.ommmnng

27.3 Board of apoesls established. The On-Site Sewage Discipiinary Board of
R dnlmathoaoardouppeab

County Ssnitary
27.3.1 waw.mewddmb“wﬁof
five and five alternates. Esch member shall be

pleasure .
dhmmawrwm.mwm A
qmmuwlmmmmmmwwmm
make decisions.

AMENDED Juns 1, 1908 478
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MTVNMMGMWDWOIM

273.2
W,

(b)

(c)
(d)

(9

27.3.3

27.34

2735

274

The Board of Appeals shall consist of:

mmmbslndmdummmmamwmgum
mwm(OSS)m.whmlnMamrmmu
expire on January 1, 1997: and

mmmmmmww as an
ossmw.mwuumwwmmw%m
and

ommandmaltamuwnhmmhmhgaa
W,mmmmmmeuyt 1998; and

mmmmmmbawm
mm.mmummwmmmmm. 1968; and

MmeMlnuWﬂumCamywma
mmmanmmmn.mmﬂhmm“
expire on January 1, 1999,

mmmmumhmmu
provided in Saction 27.3.2. After the Initial terms, all members
Mumhmdmmmmonhnmry 1.
Nommmnmmmmmm



27.8.

AMENDED June 1. 1989

shdhmﬂnmdtytoaﬂhn.donyumbommwacﬂonw
pumanttoncﬂonzsandknpouwd\condlﬁomummryb

mmwdmbm.

mmmmmmmmmmmnwm
toSedimzamlyappodtot!andoprpub.
27.5.1 Fiing and service. Pmnwhowbhbappuladeddonml

mmwﬁonfammmwmmaw
Tmmwdmumnamwm.nmmd

whymoappoddmldbogr:ud.wadualpﬁwdﬂn
requesting.

2782 wmummmwnnmmm

Alnppedappluﬂmfomdﬂbommdbyan
nppluﬂOﬂheudehAmmdlebNﬂdoldtthode.

2754 Appeabmmtboﬂadmdwvedmwmmtm(w)mam

2753

Scheduling of hearinas

2781 Alhuﬂmdnlbosdwbdmmuamofmom
uwwmum,m:wmmdmu
Mbo&hamdﬂoﬁdmbm

27.68.2 MMdWWMWMINmHM
lmmbbbdlmanappedhm.wmmmm
::'aouﬂmuokumdmmmwuw

27.8.3 mmnmammlmmmmmm
m«wmmwmmmum

days
such Is waived byﬂnAppallmorpulynmd.

4-78

(%]

cARNMNE

L]



———————— e

Rules and mé‘;\mﬂ Disposal of
NM ng Sewage

27.7 Procedure ot hearings

2771

27.7.2

27.7.3

2774
27.7.8

(a)

(b)

(o

(d)

(o)
0

27.7.6

(®)
(d)

AMENDED June 1, 1099

Mm.mmwofmauopmmﬂ\owuhh
conformance with the Open Pubiic Meeting Act, Chapter 42,30
RCW.

Tmmbhudnmmappodmhmpumm&n
Appeliant(s).

S 113 o o ey e
admissl on
are accustomed to rely in the conduct of their affairs. Evidencs is

not admissible if t is unduly repetitious or axciudabie on
hgmadufwldwﬂuypdvlbgoncognbdhﬂnmtsdmb
state.
Tmywalbemahurmuauyonouhorm
&mummmammua
follows:

The Department will present hisher case, including all winesses
and documentary and physical evidence.

The Appelant will present its cese, Inciuding all winesses and
documentary and physical evidence. "

mWMMMMhmmm
Appeiliant’s case.

Clodngugm«mmuonbyﬂnbep.m
Closing argument or summation by the Appelant.

Ead:paﬂyﬂulhmﬂnfoloﬁngﬂnlhdahwhndm
appeal:
To pressnt and examine witnesses.
To introduce documentary and physical evidence.
4-79
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mmmmmowdw

Aticie vV

27.8

279

(©) Tommmmpuiuwlt:\ouuonanynumrpmperfw
cross-examination.

(d) To rebut the evidence against him/her.
(@ To ropruunhw«tobowbdbyan sttomey.

27.7.7 mwdwmwﬂnmmubmm
or on request of a party.

. MwﬂmmmdNMm
mW.thMmeaMmemam
invoived in the appeal. Tmaoaddnlldvoud\putymmﬂmdmy
mm-wlﬂordnd\pﬂyﬂnoppamlybbom No party shall
W&mmmuwbmmwdwmwm
any

Racord of procaedings. Arocotdolud\tnuhaonappeddnlbouudoby
tape recording. Amammdmmmwlum
mmmmmmmmmmwdafqum
ﬂ\oeodbbehwmdhpmplrlngawptortapo.

27.10 Board decision

27.10.1 Mburdulofproolbonﬂ\oApdebyapmpondomneoofm
evidence.

27.10.2 mmmmamamuwmmdm
mambers present. Oiymawdmwhohudm
mmununmmalwndmmmw
ofﬂnhwhguuyvouonadoddonmanappad. A tie vole
results in denial of the appeal.

27.10.3 Thedoddononmnppoddnlbohwﬂﬁm.domdbymsoard
dMWWMuMaumwwl
contain findings of fact and an order. A copy of the decision shal
mwwmmmmwms«mw
hlnwnrbybdngdapodtodhﬂnu.s. Mail, postage prepaid,
within seven (7) days of the hearing. The findings and order shall
ummmwmmm.

27.104 mmammammumnwmm
mmmmwmu-mmum«

27.11 WMWﬁwWWWthWmm

AMENOED A 1, 1900

mwwwmm&mmmmmmmm



27.12

27.13

27.14

27.18

dafe the decision is delivered to the Appeilant or was deposited in the U.S. Mall
by the Board of Appeals under Section 27.10.3.

Aoccearance of faimess.

27.12.1 in order to assure the appearance of faimess in matters under
considerstion by the Board of Appeals, no person shall have an ex
parts contact with Board of Appeais members regarding such
matter, and no person, including govemnment officisis and
empioyees, shail attempt to interfers with or influence the Board of
Appeals outside a public hearing.

27.122 mmawmmmamhm
hearing or discussion in which he or she may have a direct or
indirect financial or personal interest or in which such conduct or
participation would violate any rule of law appiicable thereto.

Comoutation of time. in computing any period of time, the day of the act from
which the designated period of time begins to run shall not be included. The last
day of the period s0 computed shal be inciuded, uniess & is a Saturday, Sunday,
uammmmy.hmmmummmummdmm
daywhidnbndﬂwasmmy.&mnonCamthhoidq.

Supolementary rules. The Board of Appeals may adopt suppiemental rules of
mmmmumwmmw. A copy of
mmmluﬁummwmmmmweum

inspaction and copying.

cmmmwumwmmmumwcnmuoncw.
as amended, and any appiicable court rules.

AMENDOED June 1, 1989 4-81
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CERTIFICATE OF SERVICE

THIS IS TO CERTIFY that a copy of the attached Amended
Appendix to Opening Brief of Appellant Interested Parties was served
June 8, 2006, on the following individuals by depositing the same in the
United States Mail with postage paid addressed to the following:

1. Allen Miller
Prosecuting Attorney’s Office, Civil Division
2424 Evergreen Park Dr. S.W., Suite 102 -
Olympia, WA 98502 S R

2. Matthew B. Edwards %
Owens Davies, P.S. ?
P.O. Box 187 P o
926 24™ Way SW =T
Olympia, WA 98507

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

EXECUTED this 8th day of June, 2006,

arter, WSBA #2588



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

