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ASSIGNMENTS OF ERROR 

1 .  l'1;e trial cc;ust should have suppressed the c.\gidence. 

2. The trial coitrt erred by adopting Finding oFFact No. 1.6. ~xhich reads 
as ~ O ~ ~ O M S :  

Ilispatch advised that Peggy Allen had a clear license but 
revealed her to be the protected party in a no contact order u ith a 
Ryan !,\ . Allen. DOB 08-16-77, as the resrrxined part!. 

3. The trial court erred by adopting Conclusion of Law No. 2.5. nhich 
reads as follon s: 

Pursuant to the independent source doctrine, as articulated 
in Str//c 1, 0 'B~emski, 70 Wn.2d 425, 423 P.2d 530 (1967). State I> 
Ear!;. 36 Wn.App. 21 5.  374 P.2d 179 (1  983). State v. L;tii+-ik. 40 
Wn..4pp. 257, 698 P.2d 1064 (1985). ail dSllrte v. Hull, 53 Wn. 
.4pp. 296. 766 P.2d 5 12, review denied. i 110 Wn.2d 101 6 (i989), 
~ntei. LII!LI. Officer Lowrey's subsequen: reaiiest of Peg$) .+lien for 
informa:ian regarding the male passenger's identitj ana Eer 
consequent identification of the Defendant mas an indepclijent 
source of such information that was not a derivative of ,;: an 
exploiration of e\ idence gained as a result nfihe unlau TLii seizure 
of the Defendant. 

4. The trial court erred by adopting Conclusion of Law No. 2.6. I\ hich 
reads as follom s: 

The defendant lacks standing to assert that Pegg) Alien's 
idenrification af the Defendant was unco~~sri~utionally obtained. 

5. The trial coilrt elred (in past) by adopting Conclusion of La\+ No. 2.7, 
~ t h i c h  reads as fo!lows: 

F sxceptii~g 111e Defendant's unlamfi~l seizure and dl1 
evidence obtained deril atively therefrom. Officer Lev re) had 
probable cause ai rhe time of the defend an:'^ arrest to 5r.d that the 
Defeiidz~t \\as in \ iolation of the na cmtaot order. As suci;. the 
search of the ford mas lawfullj conducted incident to his arrest. 
and the evidence found in the Ford lam full5 obtained. 

6. Mr. Allen Mas dei:ied ais constitutional rignt to a jury trial. 



7. Mr. Allen \\as denied hi> constitutional right to confront ~~ i tnes ses .  

8. Mr. Allen \\as denied his constitutional right to testify. 

9. Mr. Alle!~ \\a5 denizd his constitutional righi to present a defense. 

10. The trial court errcd by accepting Mr. Allen's purported m a i ~  er of his 
right to a j u r ~  trial \sit!io~:i ensuring that he mas fully aware oi'the right 
being relinquished. 

1 1 .  The trial court erred by con~~icting Mr. Allen following a bench trial 
based on docunientar~ el idence without a valid naiver. 

ISSUES PERTAINING TO ASSIGNMEYTS OF ERROR 

Ryan Allen was 2 passenger in a car driken by Peggy Ailen. 
During a traffic stop. an officer determined that Peggy Allen had a 
protection order. 11;i:iaii~. the dfficer did not knou the name, gender. or 
DOB of the restrained parq. and did not kno\\ the terms of the order. The 
officer detaind both Mr. Allen and Peggy Allen to determine if the! were 
in I iolation of the no coiltact order. He asked Mr. Allen for identification. 
ran the Infoncation he recei~ed. determined the name and DOB of the 
restrained party. and then removed Peggy Allen from the car and 
interrogated her C i  entually. he arrested Mr. Allen. searched ~ l i -  car. and 
found methsmphetemin~. hSr. Allen's motion to suppress was denied. 

1. hlusr the e17idence be suppressed because it was discovered 
fol!cui~lg a ~\arra~:tless search that was performed incident tc: an 
unlam till arrest? AAssignments of Error Nos. 1-5. 

2. MTas Mr. Allzri's arrest illegal becaise probable cmse mas 
developed from ail unla\\ful detention? Assignments of Error Nos. 
1-5. 

3 .  Was Mr. Allen's detention unlawful because it was not based 
on specXc and arriculabie facts giving rise to a well-fou~decl 
suspicion of crin~inai activity? Assignments of Error Kas. 1-5. 

4. Since the trial court found the officer lacked a basis to de:ain 
Mr. Allec and Peggy Alien, should the evidence have been 



s~ipprt's~t'd :IS friiits of the unlawful detentions'? Assig~??~~ents  of 
Error Xc>b. i -i. 

5 .  Iloes Mr. .Allen ha\ 2 automatic standing to assert P c g ~ j  
Allen's constitutional rights, given that he was charged uith a 
possessory ofinst '  and found to be in actual possession'? 
Assigi:i~;cnts of I-rror Nos. 1-5. 

Mr. 4iien mas cl~arged Possession of a Coiltrolled Subbtance and 
Violation o f a  Protection Order. He signed a handnritten wail t.r of his 
right to a jur! trial. There is no record of any colloquy between Mr. Allen 
and the J~ldgc. :.c.\~ie\?ing tile nai%er of trial rights. Mr. Allen ~ ~ ~ . , a ;  !:ot 
ad\ ised that he had the right to -3articipate in jgrj selection, the 1-igh: to be 
presunizd imioceilt b j  the jury u:~less pro\ en guilty by proof be] ond a 
reasonable doubt. and the right to a unanimous \ erdict. 

6. b725 Mr. Alie11'~ naiver of his right to a jury trial in1 alid under 
the state constitution? Assignments of Error Nos. 6- 1 1 . 



STATEMENT OF FACTS AND PRIOR YROCEEDESGS 

On Julie 0, 2005. Peggj 411en was pulled oker by police for 

drii ing with I'ii~ilty eq~lipn~ent. RP (1 1-18-05) 14. I'he officer rook her 

license. ran Iier name. and found that her license Mias clear and ihat she 

had no uarrants. 111 addition. the officer discokered that she was the 

pe~itioner in a 110 contact order. RP (1 1 - 18-05) 16. Initially, the officer 

did nor knou thc name. gender. date of birth. or a description of rke 

re>t:alned pal:! and did .-ot ha1 t. any information fir1 the term. c1f t h ~  no 

contact order. RP (1 1-i8-05) 22-23.25. 

The ::;'f,csf ;tent baci :o the car "to derermine whethel 12,- z a l e  

passellger u as the o:l-!er part of ihe protection order." RP (1 1 - 18-05 ) 16. 

He requested identification from the man. who did not have an!. RP (1 1- 

I 8-05 j 17. The ofEcer t:len ashed the passenger his name, and ihe 

pabsenger (and Pegg) Al!en) replied that it was Ben Haney. RP ( : 1 - 18- 

05) 18. 

The oflicer rerurned to his car, requested aJditiona1 infor~n.ition 

from dispatch. and fwnd  out that the restrained person in the no contact 

order \\as narncd Rj an :i . Allen. DOB 8/16/77; the officer did LG: get a 

description. or any other information about the restrained part) or the 



order. KP 10 ( 1  -1  8-05) 18. While checking uith dispatch, the ol'ficer sau 

the passenger n~ox ing, as though to put something under the passenger 

se3:. RP ( 1  1 - 1 8-05) 1'1. 

The officer returned to the car and asked Peggy Allen to step out. 

R ( I  1 - 1 8 -  J ! 9. L\ he:; she did, the officer confrdnted her and told her 

that he hnev. i1?2~ had provided a false name for her passenger She told 

. . 
him that the res:ranln:g crder u asn't valid. and that ;he passecgcr n as 

R j  an .4lle1i RP (1 I -: 8-05)  19. 20. 

Mr. -4!len \%as arrested and the car mas searched. Supp. CP. 

Fi!ldi~:gs of F-ct d~li i  C ' O ~ I C ~ ~ S ~ G E S  of Lav on 3.6 Scaring. 

M e t h a r n p h e : ~ ? ~ ; ~ ~  izas fbund under the mat in front of the passt::~g,-:.'s 

seat, and Mr. Allen was charged with Possession of a Controlled 

Substance 2na ITiolation af a No Contact Order in Lenis Count! superior 

Court. CP 15-1 6: Supp. CP. Findings of Fact and Conclusions of L2w on 

3.6 tIzsring 

suppression hearing was held. The c o u ~  determined :hat the 

off:cer !acl<eC a ieasozable silspicion that the passenger (Mr. Allen) was 

the restrained part) in P e o q  L - Allen's no contac: order. The c o ~  1-t 

suppressed Z4r ,411en's statements to the officer. but admitted the 

me~hampheiar;;il;e obtainzd from the search of the car. In support o i  its 



decision. the court entered Findings of Fact and Conclusions 01' I.au on 

thc 3.0 hearing. \\hich read (in part): 

1.6 Dispatch advised that Peggj Xllen had a clear license 
but re\ ealed her to be the protected part) in a no contact order with 
a RJ an U'. Allen. DOB 08- 16-77. as the restrained part). 

... 
2.3 Specifically. Officer Lower) lacked a reasonable. 

suspicion. pursuant to Terry v. Ohio. 392 I .S. 1, 88 S . 0 .  1868, 20 
Led.2d 889 (1968). and its progeny. that the Defendant \\as the 
restrained part! under the no contact order at the time of such 
request. 

... 
2.5 Pursuant to the independent source doctrint. 3s 

artic~llated in Sturc 1,. 0 Srenzski, 70 I"cli.2d 425, 423 IE.3a 530 
(19671, Siaie 1.. E ~ ! r l j ,  36 Wn.App. 215, 371 P.2d 179 (: 983 j. State 
v. Lz/~h>iic. 40 Wn.App. 257, 698 P.2d 1064 (1985), an dStare v. 
Hall 53  lTrn. Ap?; 296. 766 P.2d 5 12. re;llie~v denied. 1 l 0 M 11.2d 
10 16 ( ! 989). inter- alia. Officer Lofire! 's  suSsequent req~lest of 
Peggq Allen for information regarding the male passenger's 
identiq and her consequent identification of the Defen6ant as an 
indegr::dz:~t scurc; cf such information that was no: a Jz:l\ axive of 
or an exploitation of evidence gained as a result of the unla~zful 
s e in re  of the Defendant. 

. ." 
2.7 Excepting the Defendant's unla\vful seizure and all 

ev ide~ce  obtained derivatively therefrom. Officer Lowre) had 
proba3lz case ai the time of the Defendant's asrest to Llci that the 
Defe:~dact \%as in violation of the no contact order. As such. the 
search of the Ford was lawfully conducted incident to his arrest, 
and :kt: 21 icience found in the Ford lauf~11111> obtained. 
Sup?. CP. Findings of Fact and Conclusions of Law on 3.6 
Hearing. 

AMr. .4liec s i g n d  a '-W&i\er of Jurj Triai"  hat includei: :he 

1 Rjan Allen hereby waive my r i g h ~  to a trial bq an 
impartial jury of 13 people. Supp. CP. 



r > 

1 he court did not review the waiver with Mr. Allen on the record. 

altl~ough the judge indicated that they had rebieued it together. Mr. ,411en 

told the court that he had re\ i e~ ted  the waiver 1% ith $is attorne~ . SLIPP. 

CP: RP (2-1 7-OG) 53-53. 

The <o~!rt accepted the naiver and found kli-. Allen gui l~)  based on 

stipulated facts. Findings of Fact and Conclusions of Law were entered 

follouing the s:ipuiatzd fzcts trial, and Mr. Allen b a s  convicted as 

chdlAged. HZ d?peajeCi. 

ARGUMENT 

1. THE EC IIPEhCE MUST BE SUPPRESSED BECqLSE IT W A S  O B r A I N E D  

45 A RESB E I  OF A \  L \L&WFUL WARRA\TEESS SEARCH. 

The Fourth Amendment to the Federal Constitution provides 

The right ofthe peaple tcj be secure in their persons. hciisss. 
papers, and effects, against unreasonable searches and seizures, 
shall not be kiolated, and no Warrants sl~all issue, but upon 
probabie cause. sxpported by Oath or affirn-ation, and nar~icularly 
describing t'he place to be searched. and the 2ersons or things to be 
seized. 
V.S. Coiist. Amend. IV. 

Article I. Section 7 of the Washington Constitution pro\.ldes: "No 

person shall be disturbed in his private affairs, or his home in\ aded. 

nitilout tluthorit: of lau." Wash. Const. Afiicle I. Section 7. l'he 

Supreme Court has stated that '-it is by now axiomatic that article 1. section 



7 p ~ o \  ~ d e s  gscdter protection to an individual's right of privacj than that 

guaranteed b~ the Fourth Amendment." Statc I> Pui-ker, 139 \%'!1.3d 486 
6 

at 493. 987 P.2d 73 ( 1  999). Under Article I. Section 7. warran~less 

searches are ~~nreasonabie per ce. Purker. at 40-4. Fvceptions io she 

warrant requirement are limited and narrowly dran 11. Purker . at 494. 

The State, tllerei'ore. bearx a heavy burden to proLe that a uariandess 

search fails \\iri~in an exception. Ptrrker. at 491. 

One such evceptioii is %here the search is performed i n ~ i d e . ~  nt to a 

T ' la11 fill custcx!ai :Tar. Porker at 496. The exceptio11 is narrov er under 

Article I. Seciion 7 than it is under the Fourth Amendment. Si~i le  i .  

0 ' ~ e i i l .  148 b7rk.2c? 564. 584, 62 P.3d 489 (2003;. ]The legalit! af a search 

inc~den: :o arrest term on the laufulness of the arrest. Where .;rle axest is 

d e r i ~  ed (directl!. or indirectly) from a violation of the Fourth Amendrnent 

or f\rt;cle I. Section 7. the seized items must must be suppresscc ;s "fruits 

of the poisoi:ous tree." *Lkrdone v. United Stakes. 308 U.S .  338 zt 3-11. 60 

S.Ct. 266. 82 i .Ed .  307 (1939): State v. Glosshu.e~ze?., 146 Wc.2d 670, 685, 

49 P.3d 128 (3002). 

The Fourth Alnendment and Article I, Section 7 apply ro brief 

detentioris tkat fall short ~f formal arrest. linildd .4"!~fe\ r Britr~vo;:- 

P o ~ x e .  422 L .S.  873. 878. 95 S.Ct. 2574. 45 L.Ed.2d (1975), .Yla?e I. 

Crdune. 105 1% 11. -4pp 301, 3 11. 19 P.3d 1100 (2001). A request for 



idct~ltificr:tion from a passenger for inkestigator~ purposes con~:i~i!tes a 

sei7ure. Stcrrc I, R~rtlkin. 15  1 LVn 2d 689, 697. 92 P.3d 202 (2004). In 

order to j ustilj a brief in\ estigative detention. the police must ha\ e a well- 

founded suspicion of criminal activity based on specific and aiticulable 

facts: there must be a substantial possibility that criminal conduct has 

occurred or is about to occur. State 1,. O'C'uin. i 08 Wn. App. 542. 548. 3 1 

P.3d 733 (2001). 

A. The ex icience was the fruit of an illegal search. since Mr. Ailen was 
deta:ned e\ en rhough the officer lacked a well-founded ccspizion 
oicrinlinal ac:ivit!,. based on specific articulable facts. 

Here. the prosecution sought to justify the search as a la\\ ftil search 

incident to Mr. Ai1en.s arrest for violating a no contact order. 3i:r :he trial 

c o w  concl~dzd that the officer lacked a reason~ble suspicio~ Ihar Mr 

Ailen w7as the restrained party in the order. and thus did not have a basis to 

derair, him tor In\ estigation. Conclusion of Lzu No. 2.3, Supp CP. The 

prosecution did 1201 cross-appeal this conclusion; nor did the prosecution 

cross-appeal any of the findings of fact supporting this conclusiox. thus 

the) are 'irerit:?..~ ,?n appeai. 

When tile officer detained Mr. Allen by asking him for 

identificaticn. :he officer !<new on14 that Peggq Allen, the dril er. had a 



1 restra~ning order. KI' ( 1 1 - 18-05) 16. At that point. the officer did not 

c\ t n  knou the name. date of birth, or gender of the restrained part!, and 

had no reason'ible basis lo suspect that the male in the passenger seat was 

the restrained party. RP i 11-1 8-05) 22. Nor did the officer ha1 e an! 

information on the terms of the no contact order, which could habe 

includzd pro1 Isions for limited contact betlbeen the parties. RP( 1 1 -: 8-05) 

20-25. Thus (as xhe trial court held) the detention. the request for 

identification. 2nd the brizf interrogation of Mr. Alien was unlau ful. 

rectuiring suppression of any e l  idence derived (either directly or 

indirect!>) from that detei-ition. Glossbrener, sdpr-a. 

Mr. 4i!e1:, mas f i~~rhe r  ~ i~~lawful ly  detained hen the police 

re::lo\ ed Peggq Allen from the car and interrogated her. At t h ~ r  p i n t ,  the 

officer had a ilslne and dare of birth. but there was no additional 

inforniation 2srab!ishi::g ha t  the passenger was the person named in rhe 

restraining order. Because of this, the continuing detention u s s  also 

ur,!;i\zI-;11 urL.;lt.r shz F3u-ti-. Ames~dment and Artltie I. Section 7 sf :he 

Wzshiogron Coristiiutiorz. Anq evidence derived from this further 

I To <he extent Finding of  Fact No. 1.6 suggests that the officer lean~ed the 
restrained part),'s nal:?e and DC)B before contacting Mr. Allen. it is not suppoi-ted by 
subs:antial e\/ider,ce. and mds: be stricken. 



dctcntion must also be siippreshed, uhether dibcoi ered direct]) as a result 

of  he detention or indirectly as fruits of the in\ estigation. Glb, ,hr.c.!ier. 

Thz iri:! court proper14 suppressed Mr. A1lc:l's statement> to the 

offlcer: home\ er. it should have also suppressed Mr. Allen's furtike 

mo1 ei:lcnts and tile methamphetamine. First. if the police hadn't 

ufii'in f~i l l j  cierained hlr. Zllen to ask his identit). they would ne\ c'r have 

de\ eloped probable cause to arrest him; instead, Peggy Allen uould have 

beel released as s o o ~  hs bile u 2s ticketed for her faulxj equipi?ie:.r. and the 

tu  0 \+ ould ha\ 2 been or, their 1% ay. 

Second. the police observation of Mr. Allen making furti) e 

movements ill ..ie car occurred during the illega! detention. n L . s  the 

of5cer ran tne name he had given (after demanding his identif,:a;ior.). RP 

(1 1 - 18-05) ; 8- 19. These obserx ations were th~is  fruit of the pcisoilous 

tree, and should also hake been suppressed. Glos~brener. 

Thirz. the officer exploited the initial (illegal) interrogation mith 

PI:-. Ailen S) cdnfrontifig Peggj Allen with the suspicion that 11:. .4!len 

had given a false name: this resulted in her admission of Mr. Alleri's true 

identit) .' RP ( 1 I - 18-05) 16- 19. Because Peggj .%lien's admihsion mas 

To fhe evrent Concic!sion of Law No. 2.5 suggests t h a ~  Peggy Allen's statement 
did not stem from the ongoing finlawful seizure of both of them it is not supported 'u) the 
evidence and m:ist be stricker,. 



based in part on the false name unlawfullq obtained during the first illegal 

detcntion, her admission (nhich provided probable cause to arrest) is also 

fiuir of the po;sonous Lratt. (;lotrhrener. Without her adrnissi:)~~. the 

poiice could not have arrested Mr. Allen, and could not have searched the 

vehicle. Accordingly. the arrest was invalid. the search was in\ alici and 

the 51 idence should have been suppressed. Glo, 5 hl-ener, supru 

B. Peggq Allen Mas detained without a reasonable suspicion of 
criminal act i~~i ty and Mr. Allen has automatic standing to assert a 
violation of her rights. 

The doctrine of automatic standing permits a defendan1 ro assert a 

third party's constitutional rights. where (1) the defendant is charged with 

a possessor! ofense. a i ~ d  r 3) the defendant was in possession t?fth;- 

co;lrraband item at the time of the search or seizure. State v. Jams. 146 

Wn.2d 328. 332-333. 35 P.33 1062 (2002). 

In J O I ~ L ' I .  the defendant u a s  charged with unlawfully possessing a 

handgun found in his passenger's purse. He was permitted to assert the 

passenger's i ' ighr~ under -lrticlc I, Section 7. because both cocdi~ianb bere 

me;. The Supreme Court suppressed the handgun. and the case n a s  

dismissed. 

In this case. Mr. Allen mas charged with a possessor? o f f a ~ s e  

(possession of a controlied substance). and he mas in possessiori ur'rhe 

coalraband Itern-- the lnelnainphetamine under the passenger sid: n u t  of 



the car-- at the time of tlie arrest and search. CP 15-16; RP (1 1 - 1  8-05) 20- 

21. Accordlngi~. he had standing to assert a violation of Peggq Allzn's 

right\. ./one\ \II,OYLI 

Peggy Ailen's rights under Article I, Section 7 (and under the 

Fourth A m e n d i n ~ : ~ ~ )  1~el.c kiolated  hen she mas ui~lawfully detained 

14 ir!~out a rezsonable sucpicion of criminal actik it). 0 'Cain, czq?rci 4 s  

the trial court fbund, the police had no basis to believe that Mr. Alien was 

thc restrained part) in 1!2e no contact order. Concl;lsion of La\i No. 2.3, 

Supp. CP. A!! that mas known initially, u a s  that Peggy Allen mas the 

Pz::ticner a:lc there Ltas a no contact order.' A%ll that was knomn (at 

the time Peg! mas asked to step from her car) was that ibe 

resrrai:led psi?! 1.. as named Rq an Allen. u ith a DOB of 811 6/77: the 

officer had no description of the restrained person and no reascz to suspect 

that the passenger uas  the restrained person. Furthermore, the officer was 

igaorant of Ice terms of the 1x0 contact order. which could ha\ e allowed 

contacr in pcblic. or far certain purposes. etc. Accordingly, uhen the 

officer detained Peggq Allen (first by questioning her passenger. ther, by 

req~iring her :o relxai:; at the s c a e  while the) ran the passenger's 

' To the exten1 that Finding of Fact No. 1.6 suggests otlienvise. it is nor supported 
b>, substantial e\ idence and must be stricken. 



information. and then bj  interrogating her), the! \ iolated her 

consti;~ltion,;I rights undtr the Fourth Amendn~cnt and Article I. Se~t ion  7 .  

C'i.i,ne. 1q,l-r1, Runkin. .\ zl/?ru, 0 'C'ain, supru 

Sincc l l r .  Allen has automatic standing to assert her sigh15 a> well 

as his oun .  all a idence derived from the unlamful detentions should be 

suppressed. and the case should be dismissed. Jones, supra. 

11. V ~ R .  ALLEY DID \OT \ ALIDLY W41CE HIS COYSTITUTIO\ 4L 

RlGHT TO 4 J I  Rb TRIAL UNDER THE STATE CONSTITCTIOh, 

The Sixrh Amendment TO the U.S. constitution (applicable 10 the 

states ~hrough rhe Fourteenth -4mendment) guarantees a crimillal 

defendant the right to a jury rriai. U.S. Const. Anlend. VI; L.S. Const. 

Amend. XI'.': 3 ~ ; i w n n  13. Loz!isianu, 391 U.S. 145. 88 S.Ct. 1441. 30 

L.Ed.2d 491 ( 1  968). Waiver of the federal jury trial right mus? be made 

kneu ingly, ?n~ei!igen:!y and volmtarily; the waiver must either be in 

. . 
xtnting. or ccnz orall! on :he record. Stute 1: Tred .  109 Wn.App. 41 9 at 

427-328. 35 P.3d 1 192 (2001). The federal constitutional right ro a jury 

- .  trid Is one oft!:? ?nost f~ridarnelltal of constitu:ionai rights. OK= v,h:ch an 

attcirne! "cannot 13 ailre n ithout the fully informed and public15 

aclinouiedged consent of the client. .." Tuylor I>. Illinois 484 U.S. 400 at 

4 18 n. 24, 108 S,Ct. 646 ( 1  988 'i In the absence of z valid \vat+ si cf-the 



federal right. a criminal defendant's conviction following a bench trial 

mu4 hc reversed. Tl.c'~r~. 5 z/pru 

Thrash. Const. Ariicle I. Section 2 1 pro\ ides that "[tlhe right of trial 

bj jur) shali remain in\ ioiate.. ." Wash. Const. Article I, Section 22 

(amend. 10) pro\ ides that "[iln criminal prosecutions the accubecl shall 

. . 
ha\ e the right to. . . a speedj public trial by an i~npartial jury.. . 

4 s  \\it11 nlan> oiiler co~lstitutional pro1 isions, the right to a jury 

trial under the Washington State Constitution is broader than the federal 

right. Sec~, e.g. <'if] of PL!.SL,O 1%. \lace, 98 Wn.2d 87 at 97, 653 t' Id 618 

( 1  982:. Becabse the righ: is broader and more highly valued under the 

state constitution. a naiver of the state constitutional right must be 

e\a:nined nm:e cart-fu111 ;hail a waiver of the corresponding i';-zed right. 

A. A uai: cr of the state constitutional right to a j u q  trial is x alid on14 
if the record establishes ihat the accused was fully aware of the 
rights being waived. 

The \ alidii~ of a t ~ a i t  er ~inder the state coilstitution is deiemii~ed 

1% ith respect ro the six noeex~lusi\~e factors set forth in State v. Gz~n~t'~~11, 106 

Wn.26 54, 72'1 P.2d 808 (1986). Under a Gun~,ull analysis, w a i ~ e r  of the 

state constitutional right to a juq trial is valid onlj- if the record sllous that 

the defendant is fuilj aware of the meaning of the state constitutio~~al right. 

This includes (among other things) an understanding of the righ; ro 

participate in the se!;ection of jurors, the right to a jury of twelve. :he right to 



be presumed iilnocent bj the juq unless proken guilty by proof b e ~ o n d  a 

reasoilable doub~. and the right to a unanin~ous verdict. 

The language of the State Constitution. The first Gz:/~ustrlI Factor 

requires examination of the text of the State Constitutional pro1 isions at 

issue. Wash. Const. Article I. Section 21 provides that "[tlhe right of trial 

bj  .jurj. shal! ~.rl~zui'n in~+iolute.. ." emphasis uu'cn'eti. The strong. sin~ple, 

direct. and m31-dator~ language ("shall remain in\ iolate") imp!:<, a high 

lel el of protection. and. in fact. the Court has noted that the 1ang~:age of 

tht prel ision rsqilires strict attention to the rights of individual>. I n  Sofie 

I?. Ei'hi-ehoard C ' Q , ~ . .  the Supreme Court clarified the meaning cf the term 

The term *'in\ iolzte" connotes deserving of the highes: pr~te~ction. 
[Webster's Dictionary] defines "inviolate" as *'free from change or 
blemish: pure. unbroken . . . free from assault or trespass: 
untouched, intact . . ." Applied to the right to trial by j~r : ,  . this 
lang~age indicates that the right must re~riain the essecii'zl 
component of our legal system that it has alwaj~s been. Far such a 
righr to remain in\ iolate. it must not din~i:?ish over tim? , 2110 must 
be pro:ected fi-on? all assaults to its essentiai guarantees 
Sofie I; Fibrebonrd Corp., 112 Wn.2d 636.656, 771 P.2d 71 1.780 
P.2d 260 (1 989). 

In addi~ion. byash. Const. Article I. Section 22. (amend. i Oj 

provides thai -'lijn criminal prosecutions the accilsed shall have th: right 

.. to. . . a speedy public trial by an impartial jury.. . &qgain, the direct and 

mandatory language ("shall Zlai e the right") in-qlies a high !e: el of 



pro~ection. 1-11c existence of a separate section specifically referencing 

criminal prosecutions f~~rtlier emphasizes the importance of thc. right to a 

ju!-J trial in criminal cases. 

rhds. the language of Article I. Section 21 and Article I ,  Section 

22 favors the independent application of the State Constitution ad\ ocated 

in this case, and suggests that a ~ j  naiver must be btringentlq ~xdiii i l~ed. 

Significant differences in the texts of parallel provisio~s of the 

Federal and State Constitutions. The second Gzmvall factor requires 

anal! \ i 4  of the Jiffsi-er,ce\ betlieen the texts of parailel provisions of the 

federal and State Constitutions The Federal Sixth Amendment ai:d Wash. 

Const. Articie i. Section 32 are similar in that bdth grant the '-i:gkr :c> . . . 

.. an mipartial j :;;j- . 

But Li'ash. Cons:. Articie I, Section 2 1. ui-iich declares .'[t]he right 

of trial by j~r-) shali remain ins iolate . . . ." has no federal cour,re:part. 

The b'ashington Suprenie Court in Pasco v hfuce, 98 Wn.2d 87. 553 P.2d 

61 8 (1952) ioand the difference between ihe t u o  coi~siitutions signif:cant. 

and detern~i~ied that the State Constitution pro1 ides broader pro~ection. 

The court held that under the U'ashington Constitution "no offense can be 

desmed so pert! as to wmsn: dciying a jury trial if it constitgteb a crime." 

- 
i his is in conr:.ast to the :r_ore lixited protections as ailable under :he Federal 

Constitution. 1'~sco v A+l~~ce. at 99-100. 



I hus. di1'i'erznct.s in the language betmeel? the state and Federal 

Constitutions aiso f a ~ o r  an independent application of the State 

Constitution 11: this case. Wai\ er of the state co~istitutional right to a jury 

trial require\ more than a maiver of the corresponding federal rigl:~ 

State Constitutional history, state common law history, and 

pre-existing state lam. 1 nder the third and fourth Gtln-~tull fac:orb ihis 

Court must !oak to state common law history, State Constitutional history. 

and other pre-existing state lau. 

Prior to rhe adopiion of the State Constitution in 1889. the I '3. 

Supreme Court had ruled that (even in a chi1 case) "every reasonable 

presunqiiol: 3:1a~lid be ;ndulgec against [aj m 2 1 ~  sc" of the f u i ~ ,  ;;cntal 

riglit ro a juij trial. iLlodgt?s 1,~. Easton. 106 U.S. 408 at 412. 1 S.Ce. 307, 

27 L.Ed. 169 (1882). Indeed, during the decade prior to the adoptioli of 

the State Coz:s:;tution it \i as believed that a defendant could i l o r  iTdai.i e the 

right to a jurj trial: *'This is a right which cannot be waived. and it has 

been fiequel-itij held tha: the trial of a criminal case before the cocrr by the 

pr:soner's corisenr is erroneous " US.  v To-ylo~.. ! ! F. 470 at 

471 (C.C.Kar,. 1882). ,Ye? also LTS v. Smith, ;7 F. 510 (C.C.51ass. i 883): 

'-7 ne distric: j d g e s  in this dist~ict have thought thar it goes ex e : ~  be! ond 

the pouers of congress in permitting the accused to waive a trial bq .jury, 

an2 he\ e ne.i 21 xnsenred to tr! rhe facts by the cc~rc . .  ." CT.S I );-?~th at 



5 12. 1 hese authorities suggest :hat the drafters of the Constitutiol? ~xould 

ha\ e beell loathe to permit a casual waiver of this important right. Even 

bq 1900 there \j a5 siiil disagreement on mhether or :lot a defendant could 

nail e her or his right to a jurq trial. State v. Ellis. 22 Wn. 129. GO P. 136 

( 1  900). 

tizrn:r I;!/ facti;rs 3 and 4 thus favor an independent appliL,dtion of 

Article I. Sections 21 and 22. 

Differences in structure between the Federal and State 

Constitutions. In Srure 1, Yozing, 123 Wn.2d 173. 867 P.2d 593 ( i 994). 

the Supreme Court no:ed ?hat '.!t]he fifth Gunt1,rnli factor ... ui!? ' ~ i ~ a !  s 

poh t  tom arJ pc.rsu!i~g an independent State Constlttltional anal! 

because the Fedcra! Ca~stitution is a grant of pou zr from the srax-s. while 

the State Constitution represents a limitation of the State's pou er." State 

I*. >oung. at 180. 

Matters of particular state interest or local concern. The sixth 

C ; L i i ! i ~  factor dzais ~t whether the issue is ii : :,i;:cr of parr:cL !a: state 

interest or li)ca: concern. The protection afforded a criminal defendant 

co!itelnplatir;g a uaix er of rights guaranteed b j  U'ash. Const. Article I. 

Sec~ion 21 anti 23 is a rx:ter of State concern: t52:-e is no nee6 for 

national uniformity on the issue. See Stare v Smirh. 150 Wash.2cl 135 at 

152, 7'5 P.3d 924 at 9-41 (2003). Gzln~)all factor n~ilnber six tiltis also 



points to an indepe~ldent application ot'the Stale C'onstitutiona! pro\ ision 

in this case. 

Conclusion. All six Gz/nwull factors f a  or an indeperidenr 

application of Article I. Section 21 and 22 of the ilTashington Constitution 

in this case. F x l i  fkctor establishes that our state consiitutior, p1.o~ idcs 

greater protection to criminal defendants than does the Federci 

Constitution. To sustain a waiver, a reviewing court must find i n  the 

record proof thzt  he defendant fully understoad i1;~ right under Li:e state 

co11siit~;tion-i;lc!~idir?g the right (along with counsel) to participt; in 

selecting jurors. the righr 10 ajury of twelve, the rignt to be presumed 

in:;acent by ihe j:ir> unless pro. zn guilty by pro:;f beyond a re,ts~-.ib!e 

doubt. ar,d the right to a unanimaus verdict. 

B. Mr. Allen's uaiver of his state constitutionai right to a juq  trial 
mas in\ alid because the record does not est~ablish that he :\(as fully 
a-are of ~ i l e  rights he w 2s uaiving. 

In this case. Mr. Allen signed a written waiver; however. there is 

no record of an) colloquq with the trial court judge prior to accepiaace of 

the M ai~rer (alt!~ough the jgdge referred to a cons.ersation aboat :he 

waiver). RP (2-17-06) 53-54. 

This rscord does riot establish that Mr. Allen fully understood the 

state constitutional right to a jury trial: there is fiothing to shorn that he was 

at? are rkat he coud participate 1 .I selection of the .i E r j .  that the 3 ~:ro:.s 



~zould be required to presume him innocent unless proven guilty beqond a 

reasonable doubt. or that a guilt) verdict required a unanimous jurq . RP 

(2-! 7-06) 53-54. 

Since the record does not establish that Mr. Allen was fiilic aware 

of his right to a jurj trial under the state constitution, the w a i ~  er cannot be 

sustained on appeal. The conkiction must be re1 ersed and the case 

remanded for a neu trial. 

CONCLUSION 

For the foregoing reasons, the convictions must be reversed. the 

evidence suppi.~s~ed, 2nd the case dismissed. 

Respectfully submitted on June 14, 2006. 
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