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ARGUMENT 

1. THE LOSS 01: 1 1 1 1 .  T R I A L  REC'ORD R E Q I ' I R E S  REVERSAL,. 
I 

A. Respondent t'ailcd to address Mr. Strand's argument under Wash. 
Const. Article I\'. Section 1 1 .  

Respondent has not addressed Mr. Strand's argument relating to 

Wash. Const. Article 11'. Section 1 1 .  Accordingly. Mr. Strand stands on 

the Opening Brief. 

B. Mr. Strand's constitutional rights to due process and to appeal 
were violated. 

Respondent asserts that "[tlhe record in this case mas painstakinglj 

reconstructed...." and argues that the record is "sufficiently complete to 

allow appellate revie\\ in this case." Brief of Respondent. pp. 11, 12. 

This is incorrect. 

Respondent docs not dispute that all of Mr. Strand's evidence was 

omitted from the Verbatim Report of Proceedings. Nor does Respondent 

dispute that trial counsel did not take notes and was unable to agree with 

or dispute opposing counsel's version of certain facts. Furthermore. trial 

counsel's so-called concession (that "nothing of significance was objected 

I The Respondent ha\ elected to number and organize its arguments so the! do not 
correspond to the argumelit\ ~ a i s e d  in the opening brief. The original order is preserved here. 



to" during the testimon~. Brief of Respondent. p. 12) should not bind Mr. 

Strand's appellate counsel. who is charged with independently reviewing 

the record and evaluating trial coui~sel's performance. 

Respondent also suggests that Mr. Strand's failure to supplemeilt 

the record amounts to '1 \\ aiver of a complete record on appeal. Brief of 

Respondent, pp. 1 4- 1 5 .  L /ling Stctte v. Miller, Wn. App. 483. 698 P.2d 

11 23 (1985). This is incorrect. In 1Willer, no attempt was made to 

provide the Court of Ippeals ni th  information regarding the trial judge's 

response to a jurj que\tion. In this case. by contrast. the missing 

testimony was addressed on the record. Trial counsel moved for a new 

trial when the probleln \\as discovered, and objected to the court's efforts 

to reconstruct the record. CP 39-88. [Jnder these circumstances. no 

waiver can be presumed. 

Finally. Respondent suggests that Mr. Strand has failed to probe 

specific prejudice resi~lting from the loss of the record. Brief of 

Respondent, pp. 15-1 0. But this circular argument. if accepted. would 

render the rule meaningless. The absence of a record prevents appellate 

counsel from asserting specific prejudice. The inability to review the 

record precludes an e\ aluation of trial errors and the performance of trial 

counsel. and is itself prejudicial. 



Because the e\ iilc~ice presented bj Mr. Strand mas not preserved 

for appellate revieu. lit. \ \as denied his constitutional rights to due process 

and to appeal. 'l'he ordcr of commitment must be re~ersed and the case 

remanded to the trial co111.t for a new trial. 

11. THE STATE CIR< I RIVENTED RCW 71.09.040 AND \ IOLATED MR. 
STRA~D'S  CON\ I ITLITIONAL RIGHT TO DllE PROCESS. 

Respondent asserts that Mr. Strand "has waived his right to bring" 

any issues relating to his SVP evaluation. Brief of Respondent, p. 16.' 

This is incorrect. 

Under RAP 2.5(a)(3). an appellant may raise for the first time on 

review a manifest error al'fecting a constitutional right. An error is 

"manifest" for purpose\ of the rule when it has practical and identifiable 

consequences in the trial of the case. State I: ,~ i l l s .  154 Wn.2d 1 at 6. 109 

P.3d 787 (2005): Stuti) I .  Roberts, 142 Wn.2d 471 at 500. 14 P.3d 713 

(2000). In his opening brief, Mr. Strand outlines manifest errors affecting 

his constitutioiial riglit to due process: initially. Mr. Strand asserts that the 

state intentionally circum\ ented his constitutional right to coiisult with 

counsel by subjecting him to a pre-filing SVP evaluation. See Appellant's 

Respondent aggi cg'1tes Mr. Strand's arguments regarding the evaluation (set forth 
in Section 11 of the Opening B~.~efl  with his ~neffective assistance arguments (set forth in 
Section IV of the Opening Hr~st) .  Brief of Respondent. p. 17. The tuo  sets of arguments 
are analytically distinct. 



Opening Brief. Section 11.4. p. 10. Next. Mr. Strand asserts that the state 

violated his due proce44 sight to have counsel present during the SVP 

evaluation. See Appell~uit's Opening Brief. Section IIB. p. 13. Finally. 

Mr. Strand demonstrate\ the '-practical and identifiable consequences" of 

these violations on tlic oiltconie of his case: if I.1e.d been allowed to 

consult with counsel. or to have counsel present during the SVP 

evaluation. he uould ha\ e exercised his Fifth Amendment right to remain 

silent because of his potential exposure to additional criminal charges. 

The exercise of this rigli~ \sould have hindered the state's efforts to build a 

commitment case again\r him. and would have significantly changed the 

evidence introduced at trial. See Appellant's Opening Brief. Section IIC. 

p. 17. Accordingly, the errors are subject to reviem under RAP 2.5(a)(3). 

Without citation to authority or the record. and without even 

referencing the Opening Brief, Respondent asserts that Mr. Strand (1) 

"fail[ed] to raise an\ iswes of constitutional magnitude." (2) "had no right 

to counsel at the prefiling psychological evaluation." (3) "made no 

statements ... that would expose him to criminal liability ...." and (4) 

"cannot shou any act~lal prejudice ...." Brief of Respondent. p. 19. The 

first statement is incorrect. since Mr. Strand's arguments are based on the 

right to counsel secured bq the due process clauses of the state and federal 

constitutions. The secotid statement is an attack on the merits of the 



argument. and not a re'lson to refuse review. The third statement shows an 

apparent lack of undcrst'tnding of criminal law. since any statement 

relevant to the u11chal.gc.d allegations (such as an admission that he was 

present) could be used 10 prosecute Mr. Strand. The fourth statement is 

rebutted by Section I I C  o f  the Opening Brief. which outlined the evidence 

that would have been L I I ~ ~ \  ailable had Mr. Strand's constitutional right to 

counsel been respected. 

Under RAP 2.5( '1). the appellate court has discretion to consider 

and rule on any noncol~\titutional errors raised for the first time on r e~~ iew.  

See, e.g.. Roberson I, /'i~~.cz. 156 Wn.2d 33 at 39. 123 P.3d 844 (2005) 

(the rule is "discretionx! . rather than mandatory"). and Pulcino 17. 

Federal Express. 141 M n.2d 629 at 649. 9 P.3d 787 (2000) ("RAP 2.5(a) 

is permissive in naturc and does not automatically preclude the 

introduction of an issue at the appellate level"). Mr. Strand does raise one 

nonconstitutional error in his Opening Brief. Specifically. he argues that 

the state violated his btatutory right to have counsel present during his 

SVP evaluation. See LAppellant's Opening Brief, Section IIB. p. 13. This 

issue is legal rather tli,111 factual. and does not depend on matters outside 

the record. It is an issue of statutor>- interpretation appropriate for 

resolution in the first instance by an appellate court. 



For all these reawns. this court should reach the merits of Mr. 

Strand's claims 

A & B. RC W 71.09.025 does not authorize a full-blomn SVP evaluation: 
instead, a full e\ aluation is permitted only after a petition has been 
filed, the right 10 counsel has attached. atid a judge has determined 
tlie existence 01' probable cause. 

Respondent asserts that Dr. Longwell's evaluation was not an SVP 

evaluation under RC\i' 7 1.09.040, but rather was (in Respondent's various 

formulations) a -'pre-filing psychological evaluation," an "investigatory 

evaluation." or a "mental health evaluation" conducted pursuant to RCW 

71.09.025. Brief of Respondent, p. 20. 2 1, 22. 25. According to 

Respondent. such e\.al uations are statutorily authorized and may be 

conducted without tlie opportunity for consultation with counsel. Brief of 

Respondent. pp. 20-20. This is incorrect. 

RC W 7 1.09.025 is captioned "Notice to prosecuting attornej prior 

to release," and directs [hat the prosecutor shall be provided with 

[All1 relevant information including but not limited to the 
follouing information: 
(i> A complete copy of the institutional records compiled bj 

the department of corrections relating to the person. and 
an) such out-of-state department of corrections' records. 
if a\ ailable; 

(ii) A complete copy. if applicable. of any file compiled bj 
the indeterminate sentence review board relating to the 
person: 

(iii) All records relating to the psychological or psychiatric 
evaluation and/or treatment of the person: 



( i ~ )  A ci~rtcnt record of all prior arrests and convictions. and 
full police case reports relating to those arrests and 
con\ ictions; and 

(k 1 A c u ~  rcnt mental health evaluation or mental health 
reco~.J\ review. 

RCW 71.09.025( 1 )(b) 

B j  contrast, RC'M' 71.09.040 does not refer to a "mental health 

evaluation." Instead. IZC' W 7 1.09.040(4) provides for an evaluation that is 

geared toward determining whether or not someone qualifies as a sexually 

violent predator. U n d c ~  the statute, such an evaluation can occur only 

after a judge has determined that probable cause exists: 

If the probable cause determination is made. the judge shall direct 
that the person bc transferred to an appropriate facility for an 
evaluation as to \z hether the person is a sexually violent predator. 
The ekaluation ,hall be conducted by a person deemed to be 
profession all^ qualified to conduct such an examination ... 
RCW 71.09.040(1). 

The two sections use different language to describe the 

evaluations: RCW 71.09.025 refers to a "current mental health 

evaluation." while RC'\\' 71.09.040 refers to "an evaluation as to whether 

the person is a sexuall! iolent predator[,] conducted by a person deemed 

to be professionally qualified to conduct such an examination ..." Where 

the Legislature uses certain statutory language in one instance, and 

different language in another. there is a difference in legislative intent. 

Sfate 1,. Jacobs. 154 VI 11.2d 596 at 603. 1 15 P.3d 28 1 (2005). 

Accordingly-. the evaluation referred to in RCW 71.09.025 is not a 



sexuallj \.iolent predato~ evaluation. The latter is permitted only after a 

probable cause determin,ltion. RCW 71.09.040. 

As a factual rn~lltcr. the record does not support Respondent's 

contention that the initi,~l evaluation mas inerely a "current mental health 

evaluation or mental hcnltli records review" under RCW 71.09.025. First. 

Dr. Longwell. a speciali4t on sex offender comniitnient evaluations. based 

in Oakland California. performed the 2004 evaluation. CP 99-1 39. The 

state employed Dr. LongLzell (rather than a local professional) because she 

is "a person deemed to be professionally qualified to conduct such an 

examination" under RC'b' 71.09.040. Second. the 2004 evaluation is 

entitled 'vSexually Violcnt Predator Evaluation," rather than "n~ental 

health evaluation." CP 104. Third, Dr. Longwell herself understood the 

2004 evaluation to be '-completed pursuant to RCW 71.09. the Sexually 

. . 
Violent Predator Act .... rather than simply a generic mental health 

evaluation. CP 104. Fourth. the 2004 evaluation addressed whether or not 

Mr. Strand had a mental abnormality (as defined bq the statute) and 

whether such abnormalit> would make him likelj to engage in predatory 

acts of sexual violence. CP 104-105. The evaluation was focused on 

these specific issues: it 11 as not a general evaluation of Mr. Strand's 

mental health. Finall!. the follow up evaluation (performed in 2005)-- 

which Respondent apparently claims was the main evaluation conducted 



under RCW 71.09.040 ( \ec. Brief of Respondent. p. 2-3)-- was -'merelq ... 

an update o f '  the 2004 c.\ aluation. RP (113 1/06) 128. This bolsters the 

conclusion that the 2004 evaluation was the primary SVP evaluation, and 

not simply a "mental hc.alth" evaluation. 

The SVP statutc is structured so that an individual is not sub.jected 

to the intrusive process of a full-blown SVP evaluation until after a 

petition has been filed. the right to counsel has attached, and a judge has 

determined the existence of probable cause. See RCW 71.09 generally. 

The state intentionall! circumvented the requirements of the statute and 

Mr. Strand's constitutional rights by conducting a full SVP evaluation 

(rather than a general 111ental health evaluation) prior to filing a petition. 

Because of this, the commitment order must be reversed and the case 

remanded to the trial court. 

C. If Mr. Strand had been permitted to consult with counsel prior to or 
during his evaluation, he would have remained silent regarding 
uncharged crinli~lal offenses. 

Respondent misu~~derstands Mr. Strand's argument regarding the 

Fifth Amendment. Contrary to Respondent's assertions, Mr. Strand does 

not "[claim] that his Fifth Amendment rights were violated because he 

was denied counsel at the psychological evaluations." Brief of 

Respondent. p. 26. Nor does Mr. Strand contend that the Fifth 

Amendment applies to SVP proceedings. 



Instead. Section 11C of Appellant's Opening Brief outlines the 

practical and identifinblc consequences that resulted from the denial of his 

constitutional right to counsel under the due process clause. If Mr. Strand 

had been permitted to consult with counsel (as he argues mas required by 

the due process clausc). a competent attorney would have advised him that 

he faced criminal expo\ure. and would have advised him to remain silent. 

His attorney's advice \\oi~ld have been based on his Fifth Amendment 

privilege against self-i~~crin~ination, but Mr. Strand does not argue that the 

privilege itself directl! bars the use of his statements in the SVP 

proceeding. 

In other words. Cection IIC of the Opening Brief demonstrates that 

the error affecting Mr. Ctrand's constitutional right to due process was 

manifest: it had practical and identifiable consequences impacting the 

outcome of his SVP trial. Section IIC was intended to address the 

prejudice caused by the errors argued in Sections IIA and IIB; it was not 

intended to raise additional constitutional errors. 

Respondent's argument regarding the "ripeness'" of anj claim 

under the Fifth Amendment privilege is likewise irrelevant to this appeal. 

Brief of Respondent p. 28. 



111. MR. STRAND \\ \ \  ENTITLED TO A \.OLllNTARINESS HEAKIUG. 

Respondent asserts that any right to a voluntariness hearing under 

the due process clausc 1 4  uaiked by the failure of Mr. Strand's trial 

counsel to request such a hearing. Brief of Respondent. p. 36. This is 

incorrect. Under Mr. Strand's argument, proof ofvoluntariness is a 

component of due process. and the burden is on the state to establish 

voluntariness before the state may use those statements to involuiitarily 

commit Mr. Strand. Sea Appellant's Opening Brief. Section 111. p. 22. 

Accordingly, the claimecl error raises an issue of colistitutional dimension. 

which may be addressccl for the first time on appeal. RAP 2.5(a)(3). 

Respondent iie\t argues that no hearing was required because there 

is no proof of involuntariness. Brief of Respondent, p. 37. But Mr. 

Strand's argument is that the burden rests with the state; the state's failure 

to introduce evidence of \,oluntariness should not be held against Mr. 

Strand. The remedy requested is an evidentiary hearing, at which the state 

can introduce any evidence establishing compliance with due process. See 

Appellant's Opening Brief. Section 111, p. 22. 

IV. MR. STRAND \\ AS DEYIED THE EFFECTIL'E ASSISTANCE OF 

COl'NSEL. 

Respondent suggests that trial counsel's failure to object to Mr. 

Strand's evaluation mas .'ill all likelihood a conscious choice relating to 



trial strategq ." Briel'ol Respondent. p. 33. Respondent further suggests 

that Mr. Strand never 11iade any statements that were incriminating. Brief 

of Respondent, p. 33. I<espondent is incorrect on both counts. 

First. there is no legitimate strategy that would involve forgoing a 

motion to suppress thc c ' i  aluation. The evaluation uas  the primary 

evidence against Mr. Strand: without it. the state would not have been able 

to proceed. See, e.g , . Y / ~ I I ~  V .  R~ziney. 107 Wn. App. 129. 28 P.3d 10 

(2001). Furthermore. his statements were used to corroborate the 

accusations against him. and provided a foundation sufficient to convince 

the court that prior allegations should be admissible against him. 

RP(1130106) 14-30. L i  1t1iout his statements. the prior allegations would 

have been excluded. and the jury would not have considered damaging 

propensit) evidence. 

Second. although Mr. Strand never admitted guilt. his statements 

were nonetheless incriminating. For example. he admitted to being 

present and having contact with his alleged victims. RP(211106) 127-138. 

Although insufficient b! itself to sustain a conviction. such information 

could be used (and mas ured in this case) to confirm the identit) of the 

perpetrator and/or his opportunity to commit each crime. 

Respondent also suggests that trial counsel's errors could not have 

affected the outcome of the trial. Brief of Respondent. p. 34. This is 



incorrect. Exclusion oi'the evaluatio~l would have prevented the state 

from proceeding. Furthcsmore. even if the evaluation &ere admitted. the 

excision of Mr. Strand'\ statements would have undermined Dr. 

Longwell's c o n c l u s i o ~ ~ ~  and would have resulted in exclusion of the prior 

allegations (since his btatements were used to provide the foundation for 

admission of the testimony). 

Finally. Respondent argues that the failure to request a 

voluntariness hearing \ \as  not ineffective. Brief of Respondent, p. 37. 

This argument is directed to the merits of Mr. Strand's claim. which will 

not be repeated here. If a voluntariness hearing was required by the due 

process clause, and if the issue is not preserved for review. then trial 

counsel's failure to reqiittst a voluntariness hearing was ineffective. 

For all these re~isons, Mr. Strand was denied the effecti~ e 

assistance of counsel. 1 he commitment order must be reversed and the 

case remanded to the trial court. In re Greenwood. 130 Wn.App. 277 at 

286-287, 122 P.3d 747 (2005). 



CONCLUSION 

For the foregoi~~g reasons. the order of commitment must be 

reversed and the case ~.cmanded for a new trial. 

Respectfully submitted on December 28.2006. 

BACKLITND AND MISTRY 

&or*ii.! for the Appellant 
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