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I. CROSS-APPELLANT’S ASSIGNMENTS OF ERROR

A. The trial court erred in concluding (CL 3, CP 69) that
David Ramsden’s recommendations and sales of four speculative limited
partnership investments to G. Jerome Ives were not unsuitable, simply
because following each sale Ives still “had sufficient liquidity [from other
assets] for his circumstances”.

B. The trial court erred in failing to award plaintiff damages
for each of the four limited partnership investments listed in Conclusion of

Law No. 3.

II. ISSUE PERTAINING TO ASSIGNMENTS OF ERROR

A. When a securities salesperson in a fiduciary capacity
recommends that an elderly person with modest means and little
investment experience, whose investment objective is “‘conservative
income”, purchase a series of speculative and illiquid limited partnership
interests that pay high commissions, do the recommendations nevertheless
satisfy the securities industry’s Suitability Rule simply because, after the
purchase, the investor still has some liquid assets?

B. When a securities salesperson has a fiduciary relationship
with an elderly person of modest means, who has little investment

experience, whose investment objective is “‘conservative income”, and
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who reasonably believes the broker is acting for the elderly person’s
benefit rather than out of self-interest, is it a breach of the broker/adviser’s
duty of due care and duty of fair dealing to recommend that the elderly
person purchase a series of speculative, illiquid, limited partnership
interests that pay high commissions to the stockbroker?

C. When a securities salesperson recommends that an investor
buy limited partnership investments which, due to their commission costs,
are excessive in size or frequency in light of the client’s investment
objectives and financial and other circumstances, does the salesperson (1)
violate the Suitability Rule, (2) a breach his duty of care and duty of fair
dealing, and/or (3) violate the Consumer Protection Act?

D. Do the trial court’s Findings of Fact support Conclusion of
Law No. 3 that four of the limited partnership investments David Ramsden
recommended to G. Jerome Ives did not violate the Suitability Rule?

E. In light of Findings of Fact 35 and 37 (re excessive
trading), did the trial court err by failing to conclude that Mr. Ramsden
breached his duty of due care and fair dealing in recommending and
selling the first four limited partnership investments to Mr. Ives?

III. INTRODUCTION
This is an action by Jerry Ives’ Estate against the decedent’s

investment adviser/stockbroker, David Ramsden. Starting in 1989, when
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Ives was 75 years old, and continuing through 1995 when he was 82.
Ramsden recommended and sold Ives a series of speculative limited
partnership interests, and personally borrowed $86,500 from his elderly
client with an unsecured promissory note at below-market interest rates.

Ramsden was represented by counsel for about 2 %2 years but by
the time of trial his counsel had withdrawn. Ramsden represented himself
at trial. When plaintiff presented Findings of Fact and Conclusion of Law
for entry, Ramsden engaged new counsel, who represented him during
entry of the trial court Judgment and now represents him on this appeal.

IV. STATEMENT OF FACTS

G. Jerome Ives was born in 1913. After high school he attended
two years of vocational/technical college training in air conditioning and
refrigeration (RP I, 19/16-24). He worked as a refrigeration and air
conditioning installer/repairman. RP I, 93/1 — 94/16.

In early 1989 Ives lived in Sequim. He was 75 years old, retired
and of very modest means. He lived in a mobile home which he had just
bought for $31,900 (Ex. 121; RP I, 119/1-25) and for which he still owed
$24,000 (Ex. 121). He had about $21,000 income annually from social

security and pensions. Exs. 47, 48.
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Ives had only about $105,000 in liquid assets: $102,000 invested in
mutual bond funds that paid out income, and $3,000 in a checking
account. FF 25, 28 (CP 55).

His other assets were: two vehicles ($10,000; FF 25, CP 55);
stamp, coin, gun and “collectible plates” collections (appraised at slightly
over $10,000 upon his death); and he was owed about $84,000 by family
members to whom he had loaned money. Ex. 113; RP II, 100/13 — 103/10.

David Ramsden has a law degree but never practiced law (FF 2,
CP 51-52). He retired as a Los Angeles county employee in 1985 (RP 1I,
67/24 — 68/3). Shortly thereafter he became licensed as a securities
salesperson (referred to as a stockbroker, or “registered representative”).
FF 1 (CP 51). In 1987 Ramsden associated with an NASD Member
broker-dealer firm as an independent contractor (FF 3, CP 52), and began
selling insurance and investment products (RP I, 53/10 — 55/22).

Ramsden moved to Sequim in 1988 (FF 15; CP 53), and started an
insurance and securities sales business from scratch (RP I, 62/24 — 63/11),
still as an independent contractor associated with the NASD broker-dealer.
He joined multiple local fraternal organizations (Elks, Rotary, Lions,
VEW, Moose) in order to develop clients. RP I, 63/20 — 64/5. About 50%

of his clients were retired people. RP I, 64/6-9.
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Ramsden appears to have been in financial distress around this
time. On August 31, 1990 First Interstate Bank obtained a $5,711
judgment against him in California. Ex. 128. That judgment was still
unpaid as of May 16, 2000 when it was renewed in the increased amount
of $11,244 and recorded in Clallam County. Ex. 129.

Ramsden met the elderly Mr. Ives through the Elks. They
socialized together and became friends. Ramsden visited Ives” home
several times (FF 16, CP 53), and knew that his “assets” included boxes of
“collectible plates”, and other collections including an “extensive
collection” of video tapes. RP 25/3-27/2.

In Findings of Fact which Ramsden does not deny are supported
by substantial evidence', the court found that Ramsden developed a
fiduciary relationship with Ives (FF 22; CP 55) and occupied an unequal
bargaining position with him. FF 19 (CP 53). While not totally naive, Ives
was not sophisticated about investments. FF 18 (CP 53) and was justified
in expecting that Ramsden, in their transactions, would care for Ives’
interest. FIF 21 (CP 53-54). For example, Ives participated in a chain-letter
“Friends Network gifting program” that simply involved sending cash to a
number of people with the expectation that they, and others they in turn

contacted, would send cash to you ever-increasing numbers. Exs. 36-44.

! See discussion at 23-24, infra, and Appendix 1.
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Ramsden specialized in selling limited partnership investments. FF
11 (CP 53). He marketed multiple different limited partnerships at any
one time (RP 1, 70/6 — 71/16; 72/5 — 73/7), and would sell interests in the
same limited partnership to as many as 20-30 individuals (CP 410, p. 111,
lines 9/15), sometimes marketing them in group seminar-type settings of
30-50 people (RP II, 81/16 — 82/25. He actively solicited Ives, and others,
as clients. FF 17 (CP 53).

Ramsden also participated in Amway-type multi-level marketing
programs, including a prepaid legal services program for which he Ives up
as an “associate” (Ex. 35, Doc. 00093-95; RP 1I, 27/24 — 29/3), and a
program selling vitamins or health related products (Ramsden didn’t recall
at trial if he had signed Ives up as a salesperson for the heath product
program). RP II, 32/13 - 33/19; Ex. 34.

Under securities industry rules and regulations, as well as
Washington law, a securities salesperson has an affirmative duty to
determine a customer’s financial circumstances and recommend only
investments that he (objectively) has reasonable grounds to believe are
“suitable” for that client in light of their circumstances. FF 7 (CP 52); Ex.
87; RP I, 157/18 — 159/21; 161/15 — 165/1. “Suitable” is a term of art,
meaning appropriate in light of the client’s circumstances, including his

e age,
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wealth (or lack of wealth),
investment needs and objectives,
risk tolerance, and

investment sophistication”.

This is the Suitability Rule, which originated in NASD Conduct Rule 2310
(Appendix 2) and is now also codified at RCW 21.20.702:
Suitability of recommendation—Reasonable grounds required

(1) Inrecommending to a customer the purchase . . . of a security,
a ... salesperson, [or] investment adviser. . . Must have
reasonable grounds for believing that the recommendation is
suitable for the customer upon the basis of the facts, if any,
disclosed by the customer as to his or her other security holdings
and as to his or her financial situation and needs.

(2) Before the execution of a transaction recommended to a
noninstitutional customer . . . , a broker-dealer, salesperson, [or]
investment adviser . . . shall make reasonable efforts to obtain
information concerning:

(a) The customer's financial status;

(b) The customer's tax status;

(c) The customer's investment objectives; and

(d) Such other information used or considered to be
reasonable . . . in making recommendations to the
customer.

All securities salespersons are required to be registered with the
National Association of Securities Dealers (NASD) and comply with its

rules. Ramsden was registered with the NASD. FF 3; CP 52. At his

2 Ramsden’s trial testimony confused the industry’s Suitability Rule with the
unrelated requirements imposed by the promoters of limited partnerships in order
for an investor to qualify, for the partnership’s purposes, to invest in the limited
partnership. See RP I, 159/22 — 160/21.
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deposition Ramsden expressed near total ignorance of the Suitability Rule.
CP 410, p. 13, line 10 — p. 15, line 4.

Ramsden knew Ives’ financial circumstances, including his modest
assets (unchallenged’ FF 24, 25, CP 54-55; RP 11, 21/8 — 27/21), that Ives
was invested entirely in liquid, conservative, bond mutual funds
(unchallenged FF 28; CP 55), and that his investment objective was to
generate regular income with conservative investments. Unchallenged FF
26,27, 28 (CP 55); Ex. 102; RP 1, 172/20 — 173/10.

Yet between 1989 — 1993 Ramsden recommended and sold to Ives
five speculative, illiquid, limited partnership interests that paid out
extremely high commissions to the salesperson:

03/20/1989 $10,000 Phoenix Leasing Fund III

03/31/1989 $10,000 Southwest Oil & Gas Fund VIII

07/20/1990 $10,000 Windsor Park Properties 6

04/15/1991 $ 5,000 Southwest Oil & Gas Fund XB

12/29/1993 $12,150 Texas Keystone Natural Gas Drilling LP.
In each case Ives withdrew cash from his conservative bond mutual fund
to invest in the limited partnership interests. Unchallenged FF 29; CP 55.

Ramsden collected about 8% commission on each of his limited

partnership sales to Ives, which was “considerably higher than the

’ When this brief refers to a Finding as “unchallenged” it means Ramsden does
not dispute the finding is supported by substantial evidence. See discussion at, p.
23, infra.



commission rate which brokers generally receive for the sale of stocks,
bonds and mutual funds”. Unchallenged FF 13 (CP 53.).

Despite Ives’ investment objective of “income—conservative”,
every one of the limited partnership interests was high risk, in the
“speculative” category. Unchallenged FF 39; CP 57; RP I, 84/22 — 85/12;
RP II, 9/11 - 13/8; see disclaimers in Ex 29, p. H-6, Exs. 20, 21. Expert
Scott Rhodes testified that “The term speculative in the investment
industry is really a term of art that denotes a high level of risk—not just
risk, but a high level of risk.” RP I, 177/14-25.

The limited partnership interests were also all, by their nature,
illiquid (RP I, 74/8 -78/5; CP 410, at p. 110, line 20 — p. 111, line. &; p.
117, lines 21-24). Ramsden testified “They are not intended to be liquid,
they all recite in their contracts that they are not liquid”.4 Instead, they
aim to pay out income over long periods of time, and then, eventually to
liquidate. See, e.g., CP 410, p. 112, line 12 — 113, line 5. They are not sold

on any national securities exchange (Unchallenged FF 31; CP 55-56; Ex.

¢ “The oil and gas limited partnerships by their very nature, . . . have

extremely long lives. The area that Texas Keystone was drilling in Pennsylvania
had a history of the average well lasting 40 to 50 years. The nature of the units
themselves were absolutely illiquid and there's a disclaimer in the document to
the purchaser that if they buy it they should understand that it could only be
liquidated in the prior sale, basically. Substantial loss [sic].” RP I, 74/11 -22:

rl070103 12/15/06
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8091 S, 6,7,9), and Ives would have been unable to access those funds if
he needed cash on short notice (RP 175/8 — 176/1). To sell a limited
partnership interest an investor must find a private secondary market (RP
I, 75/16 — 78/5), or hope the Partnership will buy it back (see RP II, 53/5
—61/7). Ives’ personal representative liquidated his limited partnership
interests by selling them back to the Partnerships. RP II, 110/16 — 112/8.

Scott Rhodes, a financial planner and Chartered Financial Analyst,
testified as an expert for the estate. Rhodes had for 10 years been an
NASD examiner and investigator (Ex. 86), regularly auditing brokers and
brokerage firm, examining whether their recommendations complied with
the Suitability Rule (RP I, 154/17 -159/21).

Rhodes testified that in light of Ives’ advanced age, modest
income, limited assets, conservative investment objectives, and limited
investment experience, Ramsden’s recommendations that he purchase the
pattern of limited partnerships was unsuitable (RP I, 165/2 — 174/13);
illiquid investments were not aﬁpropriate for him (RP I, 175/8-21), and
indeed, for someone in Ives’ circumstances to put even $10,000 of a
$100,000 net worth into a single illiquid investment “a very questionable
practice” (RP I, 201/1-4); and the limited partnership interests had
relatively high risk that was probably inconsistent with his objectives for

conservative income-producing investments. RP I, 176/2 - 177/13.

10
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Ives lost money on the limited partnership interests. Even after

counting the income they paid out over the 6-10 years he owned them, he

(and his Estate) did not even recover his principal, losing over $6,000:

Phoenix | SW Gas | Windsor | SW Gas | Texas Totals
Leasing | VIIT A Park X-B Keystone
Purchase Date | 3/29/89 3/29/89 7/20/90 4/15/91 12/29/93
Purchase $10,000 $10,000 | $10,000 | $5,000 $12,150 $47,150
Price
Sell Date 12/17/99 | 01/05/99 | 02/19/99 | 1/05/99 12/07/99
Total Return: | $ 9,039 $10,453 $11,802 | $4,549 $5,074 $40,917
income + sale

CP 393; RP II, 109/13 — 115/18; exhibits 81-85, 116.

No overall economic circumstances explain these losses. Rhodes
testified that if Ives had just left his funds invested in an intermediate term
bond fund, much like the IDS Funds he was invested in when Ramsden
got involved—which was suitable for one in his circumstances—far from
losing money he would have been $50,000 better off than with the limited
partnerships. RP I, 178/12 — 180/17; Ex. 91.°

The Texas Keystone sale had an added twist: each unit cost

$25,000 but Ives was down to his last $12,500 available cash, so Ramsden

° Rhodes also testified that it would have been within the range of “suitable” for
one in Ives’ circumstances to take on modest risk and invest in a portfolio of 70%
intermediate term bonds and 30% diversified stocks. Using the S&P 500 as a
proxy for a diversified portfolio of stocks, Rhodes testified that with such a 70/30
investment mix during this same time period Ives would have been $59,000
better off than with the limited partnerships. RP 178/12 — 181/17; Ex. 92.

11
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got permission from the promoter to sell Ives a ¥2 unit. FF 48, 49, 50; CP
58. Ramsden then filled out Texas Keystone’s investor questionnaire for
Ives, intentionally misstating facts about Ives’ financial condition in order
to meet Texas Keystone’s minimum requirements for one to invest in the
offering. FF 41, 42, 43, 44, 45, 46, and 47; CP 57-58.
Ramsden’s personal borrowing from Ives

1990 Loan. After the first two limited partnership sales, Ramsden
in 1990 borrowed $40,000 from Ives and $32,000 from another individual
to buy a house. FF 57; CP 59. Ives withdrew cash from his bond mutual
funds to loan the money to Ramsden. FF 58; CP 60. The loan was for one
year, secured by a deed of trust on Ramsden’s house. FF 59; CP 60.

May 1991 Loan. Ramsden made no payments on the loan, and

when it came due in 1991 he borrowed another $32,000 from Ives to pay
off the second lender, added $2,000 for accrued interest on the 1990 loan
(FF 60, 61; CP 60), and signed a new 4-year promissory note for $72,000,
again secured by a deed of trust (FF 60, 65, 66, 67, 68; CP 60-61).

With respect to the $2,000 accrued interest Ramsden “paid” the
trial court, in findings which Ramsden does not deny are supported by
substantial evidence (but which he argues were “unnecessary”), found:

61. The $2,000 interest Mr. Ramsden paid Mr. Ives for the $40,000
May 1990 loan amounted to 5% interest annually.

12
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62. At the time of the May 1990 loan the current market rate of
interest for mortgage loans was substantially higher than 5%.

63. ... Mr. Ramsden was enriched by (1) avoiding the payment of
the “points” and fees which were standard on mortgage loans,
and (2) receiving an interest rate substantially below the then-
current fair market rate of interest. . . .

Ives, on the other hand, got no greater return than he would have received
from his bond mutual fund, while losing immediate access to the cash and
incurring greater risk. FF 64; CP 60-61. The court awarded Ives $1,200
damages for the below market 5% of interest Ramsden paid. FF 15, CP

53; CL 36, CP 74.

July 1995 Loan ($86.900). When the 1991 note came due, instead

of paying it off Ramsden executed a new note (FF 70; CP 61), rolling over
the original $72,000 and adding accrued unpaid interest of $14,890. FF 71;
61. Ives was 83 years old at the time. The 1995 note was not due and
payable for 10 years.

Ramsden prepared the 1995 promissory note (FF 72; CP 62),
typing it up “off a computer program” (RP I, 93/7-22), along with an
amortization schedule (RP I, 94/8 — 23; Ex. 15). Like the other notes, it
recited that it was secured by a deed of trust on his house. The trial court
found “It is likely that Mr. Ives relied on Mr. Ramsden, who had prepared
the documentation, to record the Deed of Trust.” FF 75; CP 62. No deed

of trust was ever recorded. (Answer, CP 717).

13
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The 1995 note called for 8% interest (FF 73; CP 62), while the
court found in unchallenged Finding 77 (CP 62) that

An unsecured personal loan by a commercial lender to a borrower

with Mr. Ramsden’s profile in July 1995 would have carried an

interest rate of not less than 12% and more likely around 14%.
The court also found that Ramsden presented the 1991 and 1995 loans to

him as investment opportunities for Ives. Unchallenged FF 81, CP 63.

To recap the sequence of events:

03/1989 | Ramsden sells 83-year old Ives $10,000 SW Oil & Gas
Fund VIII-A, $10,000 Phoenix Leasing.

05/1990 | Ramsden borrows $40,000 secured by deed of trust.

07/1990 | Ramsden sells Ives $10,000 Windsor Park.

02/1991 | Ramsden borrows $30,000 more from Ives; new promissory
note for $72,000 ($40,000 + $30,000 + $2,000 accrued
interest) secured by deed of trust.

04/1991 | Ramsden sells Ives $5,000 SW Oil & Gas XB.

12/1993 | Ramsden sells Ives $12,150 Texas Keystone L.P.

07/1995 | Ramsden rolls $72,000 loan plus accrued interest into new
$86,500 10-year promissory note ; unsecured.

Ives’ death; Consent Order
Ives died in 1996. His son, Jerome Ives, was appointed personal
representative. Jerome complained about Ramsden’s investments and
personal borrowing to the Washington Department of Financial
Institutions, Securities Division. After what Ramsden described as a very
thorough investigation (RP I, 118/6-12) the Securities Division entered a

Consent Order, accepted by Ramsden without admitting or denying its

14
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findings and conclusions, which found that in his sales of limited
partnership interests to Ives and his borrowing from Ives, Ramsden:
1. Did not have reasonable grounds for believing that
recommendations for the purchase . . . of a security were
suitable;
2. Engaged in one or more dishonest or unethical practices by
failing to have reasonable grounds for believing that his

recommendations to purchase a security were suitable; and

3. Engaged in one or more dishonest or unethical practices by
engaging in the practice of borrowing money from a customer.

FF 103; CP 66; Ex. 80.
Trial; Findings and Conclusions

Securities claims. The trial court found that all five of the limited

partnership interests Ramsden recommended to Ives
e were speculative (FF 39; CP 57),
e were illiquid (FF 31; CP 55-56),
e had extremely high commissions (FF 13; CP 53), and
e constituted excessive trading due to their commission costs, in
light of Mr. Ives’s investment objectives and financial and
other circumstances (FF 36, 37; CP 56).
But then the court concluded that only the final purchase—Texas
Keystone— breached Ramsden’s fiduciary duties to Ives and violated the
suitability rule, simply because after each of the first 4 sales “Mr. Ives had
sufficient liquidity for his circumstances.” CL 3; CP 69.

The court also concluded that Ramsden made misrepresentations in

connection with the sale of the Texas Keystone limited partnership interest
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(CL 4; CP 69), violating RCW 21.20.010, and that his conduct violated the

Consumer Protection Act.

Ramsden’s personal loans from Mr. Ives. The court found that the

July 1995 loan was an unsuitable investment for a person of Ives’ age,

financial circumstances, and with his investment objectives (FF 83, 84; CP

63). The court further found the personal loans created a conflict of

interest between the fiduciary/professional and his client, and had the

potential for repetition (FF 85; CP 63). The court concluded that by

offering the opportunity to loan him money to Ives, Ramsden

recommended an unsuitable investment (CL 13; CP 70-71);
breached his fiduciary duties to Mr. Ives;

breached his professional duty of due care and fair dealing;
breached his ethical duties under securities industry statutes,
rules, regulations, and standards of practice; and

violated RCW Chapter 21.20 (CL 12, CP 70).

The court concluded Ramsden was unjustly enriched, and Ives was

damaged by, the 1990 and 1995 loans but not by the 1991 secured note

which bore a reasonable 12% rate of interest.

Finally, the court concluded that Ramsden’s failure to provide the

deed of trust called for in the 1995 note was a breach of the note.

rl070103 12/15/06
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V. ARGUMENT

A. The Trial Court Correctly Denied Ramsden’s Motion to
Dismiss Based on an Arbitration Clause.

When Ives opened his account with Ramsden’s company he signed
an arbitration clause.® It is not a “forum selection clause”, as Ramsden
mislabels it. Forum selection clauses address jurisdiction and venue in
civil litigation. See Voicelink Data Services, Inc. v. Datapulse, Inc,. 86
Wn.App. 613,937 P.2d 1158 (1997). “Jurisdiction” and “venue” have no
role in arbitrations. None of the cases Ramsden cites (Brief, at p. 42)
involved an arbitration clause.

The Estate sued Ramsden in Superior Court. The procedure to
enforce an arbitration clause when the other party sues in court is a motion
to stay the proceeding and refer the matter to arbitration. RCW 7.04.030":

If any action . . . be brought by any party to a written agreement to

arbitrate, the court . . . shall, on motion of any party to the

arbitration agreement, stay the action or proceeding until an
arbitration has been had in accordance with the agreement.

5 “The undersigned agree(s) that any and all controversies which may arise
between me/us and United Pacific Securities, Inc. any of its officers, employees
or agents . . . shall be settled by arbitration in accordance with the rules then in
effect, of the National Association of Securities Dealers.” Exhibit 27.

The Predispute Arbitration Agreement disclosed (among other things) that one of
its effects was that “The parties are waiving their right to seek remedies in court.”

7 Amended eff. January 1, 2006, with adoption of the Uniform Arbitration Act.
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Ramsden did not raise the arbitration clause in his Answer (CP
714-716). He made no effort to stay the case or refer it to arbitration.
Instead he litigated matter for more than three years (FF 114, 115, 118; CP
68), extensive discovery was conducted (FF 117; CP 68), two trial dates
came and went (FF 116, CP 68)°, and finally the parties appeared for trial.
FF No. 118; CP 68.° Not until the first day of trial did Ramsden raise the
arbitration clause, moving to dismiss.

The trial court correctly held that Ramsden had “waived his right
to rely on, and compel arbitration pursuant to, the arbitration clauses.” CL
35; CP 74. When a party engages in sustained litigation despite an
arbitration clause, he waives the right to rely on that clause. Steele v.
Lundgren, 85 Wn.App. 845, 935 P.2d 671 (1997); Pederson v. Klinkert,
56 Wn.2d 313, 352 P.2d 1025 (1960); Lake Washington School District v.
Mobile Modules Northwest, 28 Wn.App. 59, 621 P.2d 791 (1980).

Ramsden just ignores this case law. Instead he argues that the trial

court lacked jurisdiction over the parties because, in the arbitration clause,

8 Trial was first set for January 7, 2002. The parties continued the date to July
15, 2002. When the second trial date arrived it was bumped by a criminal trial.
The date was reset and trial finally commenced on February 18, 2003.

° While Ramsden assigns error to every one of the trial court’s factual findings,
he does not argue that Findings 114-118 are unsupported by substantial evidence
and they are verities on appeal. Wallace v. Kuehner, 111 Wn.App. 809, 817, 46
P.3d 823 (2002) (“Wallace does not expressly argue against this portion of
Finding No. 6. It is, therefore, a verity on appeal.”)
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Ives “waived” his right to pursue his remedies in court. This is incorrect.

Parties cannot, by contract between themselves, deprive a court of

it personal jurisdiction. Washington Local Lodge No. 104 v. International
Brotherhood of Boilermakers, Wn.2d 536, 544, 183 P.2d 504 (1947) (“If a
court has no jurisdiction of an action, the parties cannot by stipulation
confer it upon the court. . . . Likewise, if the court has jurisdiction, the
parties cannot by contract deprive the court of it”); Bremen v. Zapata Off-

Shore Co., 407 U.S. 1,32 L. Ed. 2d 513, 92 S.Ct. 1907 (1972):

The argument that [forum seicction] clauses are improper because
they tend to “oust” a court of jurisdiction is hardly more than a
vestigial legal fiction. . . . No one seriously contends in this case
that the forum selection clause “ousted” the District Court of
jurisdiction over Zapata's action.

A party signing a forum selection clause consents to personal

jurisdiction in a particular forum, waiving the right to object that that
forum does not have personal jurisdiction over him. Kysar v. Lambert, 76

Wn.App. 470, 478, 887 P.2d 431 (1995):

because the personal jurisdiction requirement [that is, one’s
right to require that a court have personal jurisdiction over
him] is a waiveable right . . . a litigant may give "express or
implied consent to the personal jurisdiction of the court."
(Emphases added.)

Contrary to Ramsden’s assertion, the converse is not true. No authority
holds that party consenting to one court’s personal jurisdiction thereby

deprives any other court of the personal jurisdiction it has under the law.
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B. The Trial Court Correctly Denied Ramsden’s Motion to
Dismiss on Statute of Limitations Grounds.

Ramsden assigns error to a plethora of the trial court’s Findings
and Conclusions that relate to statute of limitations issues. But the sole
statute of limitations issue he argues is that the trial court erred in not
measuring the 3-year statute of limitations for fraud and securities claims
from the date the decedent’s family members first learned that Ives, Sr.
had purchased limited partnership interests from Ramsden'’.

Before turning to this argument, it should be noted that:

e No statute of limitations argument on CPA claims. The court
found that the conduct which was fraudulent and violated
securities laws—sale of the Texas Keystone LP interest—also
violated Washington’s Consumer Protection Act, with a 4-year

statute of limitations. CL 7, CL 9 (69-70). Ramsden does not
argue that the 4-year statute ran.

e No statute of limitations argument on loan claims. Neither does
Ramsden argue that the 6-year statute of limitations ran on the
Estate’s claims based on his loans from Ives at below-market
rates, and failing to provide a deed of trust for the 1995 loan.

Ramsden erroneously treats the claims below as son Jerome Ives’

claims (“Jerome Ives met with his family . . . And discussed Jerry Ives’

' “In June 1996, more than three years before he filed this action, Jerome Ives
met with his family . . . and discussed Jerry [Sr.] Ives' investments. . . . Jerome Ives'
daughter-in-law and son were aghast that Jerry Ives [Sr.] had invested in limited
partnerships. . . . Jerome Ives' claim for fraud, if any, accrued at that meeting. . . .

By failing to take action within three years of the June 1996 meeting . . . Jerome
Ives' securities claims are . . . time-barred.” (Brief, at 47)

20
rl070103 12/15/06



investments’’; “Jerome Ives' claim for fraud, if any, accrued at that
meeting”; “Jerome Ives' securities claims are . . . time-barred”.) These
were not Jerome Ives’ claims. They were the senior Mr. Ives’ claims,
which survived not to his children or grandchildren, but to the personal
representative of his Estate —whoever that might turn out to be. RCW
4.20.046 (Survival of actions):

All causes of action by a person . . . against another person . . .
shall survive to the personal representatives of the former.

Jerome Ives could not have commenced any action against
Ramsden following the family meeting Ramsden cites. When the court
appointed Jerome personal representative for his father’s Estate, only then
did he have the authority as personal representative to pursue the Estate’s
actions which survived to the personal representative. RCW 11.48.010.:

It shall be the duty of every personal representative to settle

the estate. . .. The personal representative shall collect all

debts due the deceased. . . . The personal representative shall

be authorized in his or her own name to maintain and

prosecute such actions as pertain to the management and

settlement of the estate, and may institute suit to collect any

debts due the estate. . . .

At the time the family met following his father’s death, Jerome had
no status as a representative for the probate Estate. He was not appointed

personal representative until July 9, 1996. FF No. 95; CP 65. This action

was commenced on July 6, 1999 (Complaint, CP 722), less than 3 years
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after the personal representative was appointed. FF No. 95 (CP 65).

Ramsden offers no explanation for his bald assumption that
knowledge which an individual may acquire after a decedent’s death, but
before any personal representative is appointed for the estate, triggers the
statutes of limitations for the estate’s personal representative to assert
claims which by survive to him. Neither does Ramsden offer any
authority for such a proposition. There is none.

Ramsden’s myriad complaints about the trial court’s Findings and
Conclusions on the burdens of proof that apply to statutes of limitations
are immaterial: it makes no difference who had the burden of proof on the
statute of limitations issue argued by Ramsden, because no one disputes
that the personal representative filed this action within three years of his
appointment, which is when the claims survived to him.""

C. The Challenged Findings are Supported by Substantial
Evidence, and Do Support the Trial Court’s Conclusions.

1. Ramsden ignores the correct test for challenging factual
findings, but instead just argues with the trial court.

On appeal the court reviews solely whether a trial court's findings

' Still, it is an affirmative defense and the burden is on the party asserting the
defense to prove that a statute of limitations bars a claim. Rivas v. Eastside
Radiology Associates, 134 Wn.App. 921, 143 P.3d 330, 332 (2006). Only after a
defendant establishes that a statute of limitations has run, is the burden is on the
plaintiff to show the statute was tolled. Here, Ramsden never proved the statute
ran on the personal representative’s survivorship action in the first place.
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of fact are supported by substantial evidence. And “where there is
conflicting evidence, the court needs only to determine whether the
evidence viewed most favorable to respondent supports the challenged
finding”. In re Estate of Lint, 135 Wn.2d 518, 532, 957 P.2d 755 (1998).
The party challenging a finding bears the burden of showing it is not
supported by substantial evidence. Nordstrom Credit, Inc. v. Dep’t of
Revenue, 120 Wn.2d 935, 939-940, 845 P.2d 1331 (1993).

While assigning error to every single one of the trial court’s 118
Findings of Fact, Ramsden does not dispute that most of them are
supported by substantial evidence. Rather, he argues that (1) the trial court
lacked jurisdiction to enter the Findings (discussed above), and/or (2) they
were “‘unnecessary’ to the trial court’s result. Neither a purported lack of
jurisdiction, nor “‘unnecessariness”, undermines the substance of the
evidence at trial supporting the trial court’s findings. Appendix 1 lists the
many Findings that Ramsden does not deny are supported by substantial
evidence, and they are verities on appeal.

With the remaining Findings, Ramsden never tries to demonstrate
the absence of substantial evidence. He instead just cites bits and pieces
of evidence or inferences therefrom which he argues are “contrary to”
various Findings, expecting this court to re-weigh the evidence.

Ramsden challenges many of the trial court’s findings and
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conclusions on the sole ground that the trial court treated a $20,000
annuity, and Ives’ personal loans to family members and Ramsden, as
illiquid. Ramsden apparently assumes that an investment cannot violate
the Suitability Rule unless, after the purchase, the investor is left with
absolutely no liquid assets. Ramsden completely fails to understand, or to
address, the elements of the Suitability Rule, which he never once
mentions in his Brief on Appeal.

2. Ramsden’s specific criticisms of the trial court’s
Findings and Conclusions.

Findings 33 and 37 (annuity commissions). Besides the limited
partnerships, Ramsden sold Ives a $20,000 American Skandia variable
annuity. The Estate asserted no claim relating to that annuity. The trial
court nevertheless entered findings that “Annuities have high commission
rates for the salesman” (FF 33; CP 56), and Ives’ “purchases of the limited
partnership investments and the Skandia annuity constituted excessive
trading due to their commission costs”. FF 37 (CP 56).

Ramsden argues that annuities don’t have high commissions. This
is immaterial. The court below based no conclusions of law on the finding
regarding the American Skandia commission. The Estate did not claim,

and the court did not award, any damages related to the annuity.
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Even so, the finding that “annuities” have high commission rates is
supported by substantial evidence. When asked his commission on the
American Skandia sale Ramsden initially testified “I don’t know what the
life insurance company paid. It was probably 5% or less” (RP II, 40/10-
20)—a “high” commission by any standard. It is true he modified that to
say the commission on sales to persons over 70 generally “was reduced”,
but he didn’t know what the commission was on the Ives annuity.'> Ibid.

Finding 33 further stated annuities are “also illiquid, with penalties
for early withdrawal”, and the Skandia Annuity had “an annuity date of
1999”. Ramsden argues that Ives could immediately begin receiving
“some” annuity payments, but there was no evidence at trial to that effect.
He admitted he himself did not know what withdrawals Ives could take
from the annuity (RP II, 38/13-18)."°

Ramsden doesn’t seem to understand what liquid asset means: it is
something that can quickly and without material cost be converted to cash.
Annuities are an insurance product (RP II, 37/20-22; 38/22 — 39/9),

designed to provide a stream of income over time (see fn.14, below).

"> The other “evidence” cited by Ramsden for his argument, Ex. 103, has no
information about the commission on the Skandia annuity.

" Ramsden is incorrect when he asserts that plaintiff’s counsel in argument
“acknowledged” that Ives “had access to some of the $20,000.00 that he paid for
the American Skandia annuity”. Counsel said “perhaps Mr. Ives may have had
access to some of that $20,000,” when arguing it was immaterial.
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Ramsden does not dispute the court’s finding that the American Skandia
contract set the Annuity Date for January 1, 1999—seven years in the
future. Ex. 103, p. 3. An Annuity Date is the date the annuitant may begin
drawing periodic annuity payments.'* Further, Ramsden wrote, under
“Remarks” on Ives’ annuity application: “Do not need funds—1Just want it
to grow over the period” (ibid.)—clearly reflecting that no payments were
expected to be made in the near future. Substantial evidence supports the
court’s Finding 33 that the American Skandia annuity was illiquid.
Findings 51, 68, 69 and 94. Each of these findings refers to
Ramsden’s sales of limited partnerships to Ives, or loans from Ives, as
leaving Ives with little access to liquid funds. Ramsden argues the trial
court “overlooked” evidence of other assets—Ives’ American Skandia

annuity (discussed above), personal loans to family members, and his loan

" This term is explained on many major insurance companies’ web sites. E.g.,

* Prudential Financial: “Annuity Date. The date when income payments begin,
as specified in the annuity contract.” http://www.prudential.com/glossary/;

e Wells Fargo Bank: “An annuity is a contract between you and an insurance
company, under which you make purchase payments to the insurance
company during the ‘accumulation period” and the insurance company
agrees to make periodic income payments to you, either beginning
immediately or at some future date, during the “income period”. . .. You
may select the date on which income payments are to begin (the “annuity
date”). https://www.wellsfargo.com/investing/annuities/intro

e Metropolitan Life: “Annuity Date: The date when your annuity income
payments begin. This date usually appears in your annuity contract. You
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to Ramsden—assuming without discussion that personal loans to

individuals are liquid assets."> Substantial evidence supports these

Ives had only about $105,000 in liquid assets when he met
Ramsden. FF 25, 28 (CP 55);

each time Ives withdrew funds from his liquid IDS account to
buy limited partnerships or to loan money to Ramsden, his
liquid assets shrunk;

Ramsden’s $86,500 note was not due and payable for 10 years
(Ex. 14) and was unsecured (FF 74; CP 62). Clearly Ives could
not have quickly and without cost converted it to cash;

On Ives’ death loans to his family members remained unpaid.
They were still unpaid several years later, at the time of trial.
RP II1, 130/5 — 134/6.

Plaintiff’s expert analyzed Ives’ assets, and considered the personal loans

to be illiquid:

What did you mean by liquidity?

Um, Mr. Ives in 1989 only had a $100,000 worth of liquid
net worth. He had—he may have had $175,000 to $200,000

may be able to change this date, with limitations, before you reach the
annuity or maturity date.” http://www.metlife.com/Applications

" Ramsden also argues the court “overlooked” that Ives suffered no direct
damages from the illiquidity of his investments. Ramsden’s point is irrelevant.
Damages were awarded because the Texas Keystone limited partnership was
unsuitable for Ives—not because it was illiquid. Ives suffered damages due to his
purchase of the unsuitable investment.

Liquidity is just a factor in evaluating whether an investment is suitable.
The Texas Keystone investment was unsuitable because it was speculative, it was
illiquid, and it had excessive commissions. It is irrelevant to the suitability
determination which factor ultimately causes the resulting damage.
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worth of assets but most of that was in promissory notes to
his relatives, so he was left with around a hundred
[thousand liquid net worth]. RP I, 175/14-21.

Findings 42, 43, and 44. The trial court found that in connection
with the sale of the Texas Keystone limited partnership, Ramsden filled
out a Client Data Form dated December 29, 1993 (Exhibit 27) for Ives’s
signature. That form gave false information about Ives’ income and net
worth that just met the Texas Keystone Partnership’s minimum
requirements to qualify as an investor. FF 42, 43, and 44 (CP 57).

Ramsden doesn’t deny that substantial evidence supports each of
these findings. He argues the trial court “failed to recognize”—i.e., wasn’t
persuaded by—another bit of evidence: that Ives himself “provided
detailed information in the Texas Keystone subscription agreement [an
entirely different document], and had the subscription agreement
notarized. EX. 29”. (Brief, at 51- 52). The only “detailed information” in
the subscription agreement was that Ives’ net worth was at least 5 times
his $12,150 investment (true), and his 1992 and 1993 taxable income
would exceed $60,000 (not true). Nothing suggests the trial court “failed
to recognize” the subscription agreement. The court just did not give it the
weight Ramsden wants to give it. Regardless of what Ives signed in the
subscription agreement, the court found that Ramsden, who had a

fiduciary relationship with Ives and on whom Ives relied, knew the
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information he himself filled out for Ives on the Client Data Form was
false. Substantial evidence supports that finding. See discussion below at
30-31, and FF 23 (CP 54); Ex. 102 (Ramsden’s writing—see RP II, 8/12-
22); FF 24 (CP 54); FF 25 (CP 55).

Finding 45. The court found “Mr. Ramsden knew that the dollar
figures on the December 29, 1993 customer account form were not true.”
FF 45 (CP 58). Again Ramsden does not deny this. He instead argues that
Ramsden was entitled to absolutely rely on the information Ives gave him
(as if Ives would know the minimums required to buy into the Texas
Keystone limited partnership). As discussed above, the court weighed the
overall evidence and concluded that, despite what Ives signed off on in the
subscription agreement, Ramsden was certainly not mislead by Ives as to
his income or other circumstances.

Finding 46. The court found “Mr. Ramsden also knew that
speculation was not one of Mr. Ives’s investment goals.” FF 46 (CP 58).
Ramsden argues the court failed to give due weight to one piece of
evidence: “that ‘speculation’ is circled under the heading of ‘Investment
Objectives’ on the United Pacific Securities Client Data Form”, citing
exhibit 27. But exhibit 27 is the form Ramsden himself falsely filled out.

Substantial evidence supports Finding 46: when Ives first began

doing business with Ramsden in 1989, his “Client Account Data” form
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stated his investment objectives to be “Cash Flow — Conservative”. Ex.
102."® By December 1993 Ramsden knew that Ives had limited means
and no history of speculating. Findings 23, 24, 25, 26 and 27 (CP 54-55),
all unchallenged; Exs. 62-74.

Finding 47. The court found that Ramsden intentionally
misrepresented the dollar amounts, and Ives’s investments goals, on the
1993 Client Data Form so that Ives would meet Texas Keystone’s criteria
to invest in the limited partnership and Ramsden would receive a
commission. (CP 58) Ramsden’s sole objection to this finding is that the
court was not persuaded by (“failed to recognize”) his own testimony that:

I never had any intent to ever defraud in this case anybody, but
only to do a decent job of what I did.

RP III at 39-40. Substantial evidence supports FF 47. Ramsden knew

e Ives’ true financial condition (FF 25; CP 55);

e [Ives’ investment objectives were conservative (FF 26, 27; CP 55);

e that in order to qualify to buy a Texas Keystone partnership
interest investors were required to have a minimum net worth and
level of income (FF 41; CP 57);

e the information on exhibit 27 about Ives’ income ($61,000),
investment experience (30 years, many types of investments), and
investment objectives (speculation) was not true; and

' The court reporter transcribed testimony about “Cash flow—conservative” as
“cash no conservative”. RP 1II, 9/1-9.
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e Ramsden filled out exhibit 27. Finding 42 (CP 57); ¢f. Ex. 102,
Ramsden’s writing (RP 11, 8/12-22) with writing on Ex. 27,

Ramsden’s subjective feeling that he “never had any intent to defraud
anybody” does not cause this evidence to become insubstantial.
Finding 53. The court found that Ramsden’s recommendation and

sale of the Texas Keystone limited partnership interest to Ives

a. constituted an unfair or deceptive act;

b. occurred in the course of trade or commerce;

C. occurred in the course of Mr. Ramsden’s business;

d. were part of a pattern or generalized course of conduct; and
e. occurred after repeated prior similar acts.

Finding 53 (CP 59). Ramsden assigns error to this finding claiming (the
logic escapes Respondent) that after buying the Texas Keystone
investment in December 1993 Ives still “retained liquid assets”—the
Skandia annuity, personal loans to family and Ramsden, and income from
social security and his pensions. The annuity and personal loans were not
liquid assets. Income is not a “liquid asset”; it is income. And even if Ives
had liquid assets after buying the Texas Keystone interest (which he did
not), Ramsden’s conduct still occurred in the course of trade or
commerce, occurred in the course of Ramsden’s business, would have

constituted an unfair or deceptive act or practice, etc.
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Ramsden further argues that Ives “affirmatively misrepresented his
financial information” on the Texas Keystone subscription agreement. As
discussed above the only incorrect information on the subscription
agreement was his taxable income. The trial court obviously believed,
from the rest of the evidence at trial, that Ramsden knew that income
information was not correct. See above re Findings 42, 43 and 44.

Citing no evidence and offering no argument Ramsden finally just
baldly asserts, in challenge to Finding 53, that “Dave's conduct had little
potential to deceive substantial portion of the public, and was therefore
neither unfair nor deceptive.” The trial court found otherwise. Hangman
Ridge Training Stables, Inc. v. Safeco Title Ins. Co. 105 Wash.2d 778,
790-791, 719 P.2d 531 (1986) establishes what gives rise to a potential for
repetition in consumer transactions:

[1]t is the likelihood that additional plaintiffs have been or will be

injured in exactly the same fashion that changes a factual pattern

from a private dispute to one that affects the public interest.

[Citation] Factors indicating public interest in this context include:

(1) Were the alleged acts committed in the course of defendant's

business? (2) Did defendant advertise to the public in general? (3)

Did defendant actively solicit this particular plaintiff, indicating

potential solicitation of others? (4) Did plaintiff and defendant

occupy unequal bargaining positions? . . .[N]ot one of these factors
is dispositive, nor is it necessary that all be present.

Ramsden’s conduct was in the course of his business. He marketed

himself to the public at large. He actively solicited customers like Ives to
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buy limited partnership interests. He and Ives had unequal bargaining
positions. Virtually @/l the factors indicative of a potential for repetition
are present here.

Finding 54. Ramsden is simply wrong when he complains,
challenging Finding 54 (CP 59), that the court calculated damages based
on “what a fair rate of return would have been during the same time on the
same $12,125 investment”."” Finding 54 clearly and explicitly applies the
statutory formula to calculate the $15,958 damage award: (1) the original
purchase price, (2) plus interest at 8% from the date of purchase, (3) less
amounts actually received from the investment. CP 393; RP II, 109/13 —
115/18; exhibits 81-85, 116.

Also contrary to Ramsden’s understanding, the court did credit
Ramsden for the income received from the investment. 1bid

Findings 56 and 91. Finding 56 (CP 59) determined that

Securities industry standards of due care and professional conduct,

and the rules and regulations governing securities salespersons,

make it unethical and a breach of duty for a securities salesperson
to borrow money personally from an investor client.

Ramsden argues “To the extent that Findings 56 and 91 rest upon WAC

60 22B.090(1)”, these findings are in error because Ramsden’s notes were

7 Ramsden cites comments at 42-43 of the courts’ Memorandum Opinion. The
court there simply pointed out that the dollar figure produced by the statutory
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executed before that WAC became effective (August 20, 1995). But the
Findings do not purport to “rest” on WAC 60-22B-090, nor, indeed, do
they anywhere even mention that WAC.

Further, Finding 56 is not a determination of a disputed fact in the
first place. It is a statement of law, and of the controlling industry
standards, which are matters of law. The court’s statement of the law, and
industry standard, is correct. The North American Securities
Administrators Association publishes on its web site a Statement of
Policy, more than 20 years old, declaring it an unethical or dishonest
business practice for a securities salesperson to “Engag|e] in the practice
of lending or borrowing money or securities from a customer”.'®  The
NASD’s Conduct Rules have long required that

A member, in the conduct of [the member's] business, shall

observe high standards of commercial honor and just and equitable

principles of trade.
The NASD has disciplined securities salespersons who have engaged in
unfair borrowing practices with customers under this rule. In 2003 the

SEC formally adopted a rule explicitly barring all loans between brokers

and investors arising out of their professional relationship (permitting

formula was within the range of the alternative “well-managed portfolio”
measures of damage advocated by Ives.

" NASAA Statement of Policy, 05/23/1983, available at
www.nasaa.orgindustry_regulatory__resources/borker__dealers/1050.cfm
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them only when there is an unrelated family or business relationship in
five narrowly defined circumstances). This was not a new ethical standard.
It reiterated and emphasized what had always been the case. As the NASD
explained in Notice to Members 03-62 (available on the NASD web site):
Loans between registered persons and their customers are of
legitimate interest to NASD and member firms because of the
potential for misconduct. NASD has brought disciplinary action
against registered persons who have violated just and equitable
principles of trade by taking unfair advantage of their customers by
inducing them to lend money in disregard of the customers' best
interests. . . .
The safeguards provided under [the new] Rule 2370 are in addition
to the general powers that NASD has to bring a disciplinary action
against a registered person who has entered into an unethical
lending arrangement with a customer under NASD Rule 2110.
Washington law has long prohibited stockbrokers from engaging in
“dishonest or unethical practices in the securities or commodities
business.” RCW 21.20.110(g). The court had before it the Washington
Securities Division’s Consent Order (Ex. 80), which concluded that
Ramsden had “engaged in one or more dishonest or unethical practices in
the securities business” by borrowing money from Ives. The Securities
Division, while referencing the recently promulgated WAC, held such

practice was “grounds for suspension and/or revocation of Ramsden’s

securities salesperson registration pursuant to RCW 21.20.110(g).
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The trial court was also aware that just three weeks after Ramsden
entered into the 1995 promissory note with Ives (on July 21, 1995), the
Washington Securities Division had filed a regulation defining a
stockbroker’s “dishonest or unethical practices” to include “lending or
borrowing money or securities from a customer”, which became effective
30 days later as WAC 460-22B-090(1). The trial court could well have
concluded that the Securities Division’s filing reflected the existing
industry standard in the weeks immediately prior to the formal filing.

Finding 56 (CP 59) correctly states the industry standard of
requiring from a securities salesperson “high standards of commercial
honor and just and equitable principles of trade,” and to refrain from
engaging in dishonest or unethical practices, including borrowing from a
customer under the circumstances before the court.

Particularly since Ramsden was in a fiduciary relationship with
Ives (FF 22; CP 54), Ives was justified in expecting that Ramsden would
care for his interests in their transactions (FF 21; CP 54), and the loans
created a conflict of interest, the court correctly ruled that as a matter of
law, securities industries standards made it unethical and a breach of
fiduciary duty for Ramsden to borrow money personally from Ives.

In any event, the only Conclusion of Law which relies on Finding

56 is CL 12(c) (CP 70), concluding that in taking the loans from Ives
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Ramsden breached “breached his ethical duties under securities industry
statutes, rules, regulations, and standards of practice”). All of the other
parts of CL 12 are supported by Findings independent of FF 56, including
unchallenged Findings 6, 8, 19, 21, 22, 63, 64, 77, and 81 (CP 52-63), and
challenged findings (discussed herein) 69, 83, 84, 85 and 87 (CP 61-64).

Ramsden “challenges” Findings 74 (failed to provide or record
deed of trust securing 1995 promissory note); 75 (likely Ives relied on
Ramsden to record deed of trust); 76 (no evidence whether or not Ives
knew deed of trust not recorded); 79 (Ramsden borrowed $150,000 in
2000 and gave a deed of trust on his house, so not possible to specifically
enforce 1995 note at trial); 82 (Ramsden offered Ives opportunity to make
loans to him as a result of their business relationship, and in the course of
his role as investment plrofessional)19 by arguing the 1995 promissory note
did not obligate anyone to provide a deed of trust in the first place. He
does not challenge the sufficiency of the evidence supporting any of the
Findings, and they are verities on appeal. Instead, he argues with court’s
interpretation of the contract as calling for a deed of trust.

A court’s goal in interpreting a contract is to ascertain the parties’'
intent. The facts that (1) the parties included in the note the provision that

it was secured by a deed of trust, and (2) Ramsden’s prior two loans from
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Ives had been secured by recorded deeds of trust, are consistent with the
court’s interpretation of the contract. Ramsden just asserts the 1995 note
did not call for any security. He offers no further explanation for his claim.
But in any event Finding 74 is supported by substantial evidence:
Ramsden testified he did not prepare any deed of trust, and neither he nor
his wife ever signed a deed of trust securing this note. RP I, 93/24 — 94/7.
Finding 75 is supported by substantial evidence:
e Ramsden prepared the promissory note (RP I, 93/7-22; Ex. 14);

e Ramsden prepared the amortization schedule (RP I, 94/8 — 23;
Ex. 15);

e Ramsden prepared the escrow instructions for the earlier
$40,000 original 1990 promissory note (Ex. 6);

e Ramsden prepared the escrow instructions directing the escrow
company in 1991 to prepare/record reconveyances of the deeds

of trust securing Ives and Vonderfecht 1990 notes (Ex. 10);

e Ramsden had filled out other documents for Ives (FF 23, 42;
CP 54, CP 57);

e Ramsden had a law degree (FF 2; CP 51);

e Ramsden had a fiduciary relationship with Ives at the time he
borrowed the money (FF 22; CP 54); and

e Ramsden’s relationship with Ives justified Ives in expecting
that Ramsden would care for Ives’s interests (FF 21; CP 54).

Finding 76 (“no evidence whether. . .””) is correct. Ramsden does

" Findings 75-82 at CP 62-63.
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not identify any such evidence.
Finding 79 is supported by substantial evidence: Ramsden’s own
testimony to the very facts which the court recited, at RP I, 95/3 — 99/11.
Finding 82 is supported by the entire history of the relationship
between Ramsden and Ives:

e Ramsden established a professional relationship with Ives with
Ives as the client;

e Ramsden sold Ives securities and insurance products over the
course of many years;

e while the professional relationship was in effect, Ramsden
borrowed the money from his client, Ives;

e Ramsden offered Ives the opportunity to loan him money as an
investment (unchallenged Finding 81);

e recommending and selling investments was Ramsden’s
business.

Ramsden’s objection to Findings 83 (CP 54) (1995 loan was
unsuitable investment for person of Ives’ age, financial circumstances, and
investment objectives) and 84 (CP 54) (Ramsden did not have reasonable
grounds to believe 1995 loan was suitable investment), again, does not
challenge the sufficiency of the evidence supporting them. Instead he
points to what he thinks is “contrary” evidence, arguing (incorrectly) that
the 1995 loan did not exhaust Ives’ liquid assets, ergo it was not

unsuitable. Ramsden is wrong factually: the annuity and personal loans
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that he thinks gave Ives post-1995 “liquid assets” were not liquid assets at
all; see discussion supra 25-26. And he is wrong legally: an investment
need not exhaust an investor’s liquid assets in order to be unsuitable. That
is just one factor—and a minor one—in the overall analysis; see
discussion of the Suitability Rule, at 6-6, and 57-62.

Substantial evidence supports the court’s findings Ramsden did not
have no reasonable grounds to believe the 1995 loan was a suitable
investment for one in Ives’ financial and other circumstances:

o Ives was 82 years old; the 1995 loan put $86,900 of his limited
assets out of his reach for 10 years. He barely lived one more year.
No substantial illiquid investment was suitable for one in his
circumstances (RP I, 175/8-21; RP 1, 201/1-4);

e Ives’ total financial assets were very limited; the $86,500
investment concentrated 2/3 of those assets in a single investment,
contrary to rules of prudent investment diversification;

e Ives’ circumstances and his investment objectives called for
conservative investments; an unsecured personal loan to a
borrower individual of uncertain financial strength is high risk.
That risk is starkly illustrated here: in 2000, with 6 years remaining
on the note, Ramsden became totally disabled and ceased work. RP

11, 68/4-10.

¢ the note bore below-market interest rates, exposing Ives to
uncompensated risk, making it a poor investment.

Finding 85 (CP 83) (securities salesperson recommending that
clients loan him money creates a conflict of interest). Simply ignoring the

substance of this Finding—the circumstances create a conflict of
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interest—Ramsden argues that a securities salesperson was not prohibited
by State law from borrowing from a client before the August 1995
promulgation of WAC 60 22B.090(1). That does not address the court’s
Finding. The court is here stating a logical proposition, not resolving a
factual dispute: when a professional in a fiduciary position engages in a
related-party transaction with a beneficiary in a subordinate position who
is reliant on the professional, it logically and necessarily follows that the
situation “creates a conflict of interest” and the “potential for deception”.

Finding 87 (CP 64) (Ramsden’s borrowing from client had the
capacity to deceive a substantial portion of the public, i.e., investors
relying on a securities salesperson’s professional status) is supported by
substantial evidence:

e Ramsden actively solicited Ives as a client, indicating potential
solicitation of others (unchallenged FF 17, CP 53);

e Ramsden and Ives occupied unequal bargaining positions
(unchallenged FF 19, CP 53);

e Ramsden was in the business of recommending and selling
investments;

e Ramsden offered Ives the opportunity to loan him money as
investments for Ives (unchallenged FF 81);

e Ramsden borrowed repeatedly from Ives, while he was a client
(unchallenged FF 57-67, 70-73; CP 59-62);

e Ramsden actively solicited the public in general to purchase
investments from him (unchallenged FF 17, CP 53);
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e Ramsden had other clients (RP I, 63/2 — 64/9);

e Ramsden borrowed from other individuals during this same
time frame (RP I, 85/13-21; RP 11, 62/25 — 65/23);

e Ramsden apparently had money problems (See Exs. 128, 129;
deposition at CP 410, p. 65 line 1 — p.67 line 25), and

e continued to need to borrow (deposition at CP 410, p. 86 line
24 — 87, line 20; RP I, 95/3 — 96/7; see RP 104/24-106/11).

The fact that as of the time of trial Ramsden had actually borrowed from
only one client does not negate all of this evidence.

Finding 89 (CP 64) (Ramsden’s 1995 loan from Ives was an unfair
or deceptive act, occurred in the course of trade or commerce, etc) is
supported by the entire history of this case, outlined in Respondent’s
Statement of Facts; unchallenged FF 73, 77 (note was at below market
rate); the evidence cited above, re Finding 87 (CP 64).

Ramsden’s objections to Findings 78 (CP 62) (8% interest rate in
1995 promissory note not reasonable for unsecured note to a borrower
with Ramsden’s financial profile) and Finding 90 (CP 64) (1995 loan
caused Ives injury in his business or property, and damaged him by
yielding a lower rate of return fair or reasonable) do not challenge the
sufficiency of the evidence supporting them.

Instead he argues that what he thinks is “‘contrary” evidence should

have lead to a different conclusion (the rate was “negotiated”, and the note
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rate was the same as RCW 21.20 applies in calculating damages for
violations of the statute). The evidence Ramsden cites demonstrates no
“negotiation”, and if it did, that would not disprove Findings 78 and 90:
the court found that Ramsden had a fiduciary relationship with Ives, was
in a superior bargaining position, and that Ives relied on Ramsden to look
out for Ives’ interests. “Negotiating” a below-market rate under the
circumstances would not make it fair or reasonable.

Findings 78 and 90 are supported by the testimony of the Estate’s
expert witness on lending, Thomas Kirkwood (RP I, 133-148); Scott
Rhodes’ testimony calculating damages caused by the below-market rate
of interest (RP I, 186 /20 — 189); and unchallenged FF 77 (CP 62):

An unsecured personal loan by a commercial lender to a borrower

with Mr. Ramsden’s profile in July 1995 would have carried an
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