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I. ASSIGNMENTS OF ERROR 

THE T R I A L  COURT ERRED I N  F I N D I N G  THAT THERE 
WAS S U F F I C I E N T  EVIDENCE OF AN ASSAULT I N  THE 
T H I R D  DEGREE. 

THE T R I A L  COURT ERRED I N  F I N D I N G  THAT THERE 
WAS S U F F I C I E N T  EVIDENCE THAT S C I M E M I  KNEW OF 
THE NO CONTACT ORDER OR THAT HE COMMITTED AN 
I N T E N T I O N A L  ASSAULT I N  V I O L A T I O N  OF A NO- 
CONTACT ORDER. 

THE T R I A L  COURT ERRED I N  F I N D I N G  THAT THERE 
WAS S U F F I C I E N T  EVIDENCE THAT S C I M E M I  
PREVENTED OR ATTEMPTED TO PREVENT A L I S A  
CLEMENTS FROM C A L L I N G  FOR ASSISTANCE OR TO 
REPORT AN ASSAULT, AN ORDER V I O L A T I O N ,  OR A 
M A L I C I O U S  M I S C H I E F  I N C I D E N T .  

THE T R I A L  COURT ERRED WHEN I T  FOUND AN 
OREGON CONVICTION FOR C R I M I N A L  POSSESSION OF 
A FORGED INSTRUMENT TO BE COMPARABLE TO A 
WASHINGTON FELONY. 

THE T R I A L  COURT ERRED WHEN I T  INCLUDED THE 
OREGON C R I M I N A L  POSSESSION OF A FORGED 
INSTRUMENT I N  S C I M E M I ' S  OFFENDER SCORE 
CALCULATION.  

THE T R I A L  COURT ERRED WHEN I T  INCLUDED AS A 
CONDIT ION OF S C I M E M I ' S  MISDEMEANOR JUDGMENT 
AND SENTENCE THAT S C I M E M I  COULD NOT POSSESS 
DEADLY WEAPONS OR AMMUNIT ION.  

I S S U E S  P E R T A I N I N G  TO ASSIGNMENTS OF ERROR 

WHETHER THERE WAS S U F F I C I E N T  EVIDENCE OF 
ASSAULT I N  THE T H I R D  DEGREE, FELONY 
V I O L A T I O N  OF A NO CONTACT ORDER, AND 
I N T E R F E R I N G  W I T H  REPORTING OF DOMESTIC 
V IOLENCE WHEN THE ONLY OCCURRENCE WITNESS,  
A L I S A  CLEMENTS, F A I L E D  TO G I V E  S P E C I F I C  



DETAIL ABOUT THE CHARGES AND THE JURY FOUND 
S C I M E M I  D I D  NOT INTENTIONALLY ASSAULT 
CLEMENTS? 

2. WHETHER THE TRIAL COURT ERRED I N  FINDING 
THAT AN OREGON CONVICTION FOR CRIMINAL 
POSSESSION OF A FORGED INSTRUMENT WAS 
COMPARABLE TO A WASHINGTON FORGERY WHEN THE 
OREGON CHARGE, I N  CONTRAST TO WASHINGTON'S 
FORGERY, DOES NOT REQUIRE AN INTENT TO 
DEFRAUD? 

3.  WHETHER THE TRIAL COURT EXCEEDS ITS LEGAL 
AUTHORITY BY PROHIBITING S C I M E M I  FROM 
POSSESSING AMMUNITION AND DEADLY WEAPONS 
WHEN THE CONDITION I S  IMPOSED AS PART OF A 
MISDEMEANOR DOMESTIC VIOLENCE SENTENCE? 

4 .  WHETHER THE SENTENCING CONDITION THAT 
S C I M E M I  NOT POSSESS A DEADLY WEAPON AS A 
CONDITION OF H I S  SENTENCE I S  A VIOLATION OF 
DUE PROCESS AS THE TERM I S  VOID FOR 
VAGUENESS? 

111. STATEMENT OF THE CASE 

(1) P rocedu ra l  H i  s t o r y .  

By amended i n f o r m a t i o n ,  Joseph Michae l  

Scimemi faced t h e  f o l l o w i n g  charges .  

COUNT 0 1  - ASSAULT I N  THE THIRD DEGREE (DOMESTIC 
V I O L E N C E  A.36.031(1) (d) /gA.36.031(1)  ( f )  

That  he, JOSEPH MICHAEL S C I M E M I ,  i n  t he  
County o f  C l a r k ,  S t a t e  o f  Washington, on o r  about 
November 28, 2005, w i t h  c r i m i n a l  neg l i gence ,  d i d  
cause b o d i l y  harm t o  another  person,  t o  w i t :  
A l i s a  Clements, by means o f  a weapon o r  o t h e r  
i n s t r umen t  o r  t h i n g  l i k e l y  t o  produce b o d i l y  harm 
and d i d  cause b o d i l y  harm accompanied by 



s u b s t a n t i a l  p a i n  t h a t  extended f o r  a  p e r i o d  
s u f f i c i e n t  t o  cause c o n s i d e r a b l e  s u f f e r i n g  t o  
a n o t h e r  person,  t o  w i t :  A l i  sa Clements;  c o n t r a r y  
t o  Rev ised Code o f  Washington 9A.36.031(1)  (d) and 
9A.36.031(1)  ( f )  . 

COUNT 02 - FELONY DOMESTIC VIOLENCE COURT ORDER 
VIOLATION (ASSAULT) 26.50.110 (4) 

That  he, JOSEPH M I C H A E L  S C I M E M I ,  i n  t h e  
County o f  C l a r k ,  S t a t e  o f  Washington, on o r  about  
November 28, 2005, w i t h  knowledge t h a t  t h e  C l a r k  
County D i s t r i c t  Cour t ,  had p r e v i o u s l y  i s s u e d  a no 
c o n t r a c t  o r d e r  pu rsuan t  t o  Chapter  10 .99  RCW i n  
Cause No. 14182V, d i d  v i o l a t e  t h e  o r d e r  w h i l e  t h e  
o r d e r  was i n  e f f e c t  by  k n o w i n g l y  v i o l a t i n g  t h e  
r e s t r a i n t  p r o v i s i o n s  t h e r e i n ,  and/or  by know ing ly  
v i o l a t i n g  a p r o v i s i o n  e x c l u d i n g  h im o r  h e r  f rom a 
r e s i d e n c e ,  a workp lace ,  a s c h o o l  o r  a  daycare ,  
and /o r  by know ing ly  coming w i t h i n ,  o r  know ing ly  
r e m a i n i n g  w i t h i n ,  a  s p e c i f i e d  d i s t a n c e  o f  a  
l o c a t i o n ,  and f u r t h e r m o r e ,  t h e  de fendan t  d i d  
i n t e n t i o n a l l y  a s s a u l t ,  A l i  sa Clements,  c o n t r a r y  
t o  Rev ised Code o f  Washington 26 .50 .110 (4 ) .  

COUNT 03 - MALICIOUS M I S C H I E F  I N  THE THIRD DEGREE 
(DAMAGE EXCEEDING $50) (DOMESTIC VIOLENCE) - 
10.99.020/9A.  48.090 (1) (a) /9A. 48 .090 (2) (a) 

Tha t  he, JOSEPH MICHAEL S C I M E M I ,  i n  t h e  
County if C l a r k ,  S t a t e  o f  Washington,  on o r  about  
November 28, 2005, d i d  k n o w i n g l y  and m a l i c i o u s l y  
cause p h y s i c a l  damage i n  an amount exceed ing  
$50.00 t o  t h e  p r o p e r t y  o f  a n o t h e r ,  t o  w i t :  A l i s a  
Clements;  c o n t r a r y  t o  Revi  sed Code o f  Washington 
9A.48.090(1)  ( /9A.48.090(2)  ( a ) .  



COUNT 04 - INTERFERENCE WITH REPORTING OF 
DOMESTIC VIOLENCE - 9A.36.150 

That  he, JOSEPH M I C H A E L  S C I M E M I ,  i n  t h e  
County o f  C l a r k ,  S t a t e  o f  Washington, on o r  about  
November 28, 2005, d i d  commit a  c r ime  o f  domest ic  
v i o l e n c e  a g a i n s t  a  f a m i l y  o r  household member, as 
d e f i n e d  i n  RCW 10.99.020,  t o  w i t :  A s s a u l t  i n  t h e  
T h i r d  Degree - Domest ic V i o l e n c e ,  Fe lony  Domest ic 
V i o l e n c e  Cour t  Order  V i o l a t i o n  (Assau l  t) and 
M a l i c i o u s  M i s c h i e f  - Domest ic V i o l e n c e ,  and d i d  
p r e v e n t  o r  a t t e m p t  t o  p r e v e n t  t h e  v i c t i m  o f  o r  a  
w i t n e s s  t o  t h a t  domes t i c  v i o l e n c e  c r i m e  f rom 
c a l l i n g  a  911 emergency communicat ion system, 
o b t a i n i n g  med ica l  a s s i s t a n c e ,  o r  make a  r e p o r t  t o  
any l a w  enforcement  o f f i c i a l ;  c o n t r a r y  t o  Rev ised 
Code o f  Washington 9A. 36 .150 (1) . 

Scimemi was t r i e d  on February  15-16,  2006. 

l A R P  & l B R P ,  2RP1. The s t a t e  c a l l e d  A l i s a  

Clements,  and two p o l i c e  o f f i c e r s  i n  i t s  c a s e - i n -  

c h i e f .  1ARP 34-143, l B R P  144-46.  Scimemi d i d  

n o t  p r e s e n t  any e v i d e n c e .  lBRP 167. 

Scimemi d i d  n o t  o b j e c t  t o  any o f  t h e  c o u r t ' s  

j u r y  i n s t r u c t i o n s .  1BRP 167-68.  

" 1 A R P "  and " 1 B R P "  r e f e r  t o  t h e  two volumes o f  
v e r b a t i m  r e p o r t  o f  p r o c e e d i n g s  f o r  t h e  t r i a l  
t e s t i m o n y  taken  on F e b r u a r y  15, 2006. "2RP" 
r e f e r s  t o  t h e  second day o f  t r i a l  i n c l u d i n g  
c l o s i n g  argument.  



Scimemi was c o n v i c t e d  on a l l  f o u r  coun ts  as 

charged i n  t h e  amended i n f o r m a t i o n .  2RP 240-42; 

C P  42-46.  

A t  sen tenc ing ,  t h e  t r i a l  c o u r t  i n c l u d e d  

t h r e e  Oregon c o n v i c t i o n s  as f e l o n i e s  i n  

d e t e r m i n i n g  Scimemi ' s  o f f e n d e r  s c o r e .  6RP2 297- 

98 ;  C P  92 .  Scimemi agreed w i t h  t h e  c o m p a r a b i l i t y  

o f  Oregon's  f i r s t  degree t h e f t  t o  a  Washington 

f e l o n y .  He d i d ,  however, c h a l l e n g e  t h e  

comparabi li t y  o f  t h e  Oregon c r i m i n a l  possess ion  

o f  a  f o r g e d  i n s t r u m e n t  and i d e n t i t y  t h e f t .  C P  

58-60.  The c o u r t  agreed t h a t  Sc imemi 's  c u r r e n t  

c o n v i c t i o n s  f o r  a s s a u l t  i n  t h e  t h i r d  degree and 

f e l o n y  v i o l a t i o n  o f  a  no c o n t a c t  o r d e r  were same 

c r i m i  n a l  c o n d u c t .  6RP 300-01.  Based upon an 

o f f e n d e r  s c o r e  c a l c u l a t i o n  o f  "3 "  t h e  c o u r t  

sentenced Scimemi t o  12 months on t h e  a s s a u l t  i n  

t h e  t h i r d  degree and 17 months on t h e  f e l o n y  

v i o l a t i o n  o f  a  no c o n t a c t  o r d e r .  C P  82 .  

- 

"6RP" r e f e r s  t o  a  c o n t i n u e d  s e n t e n c i n g  h e a r i n g  
h e l d  on A p r i l  13,  2006. 



Scimemi f i l e d  a  t i m e l y  n o t i c e  o f  a p p e a l .  CP 

66 .  

(2) F a c t u a l  H i s t o r y .  

I n  November 2005, Joseph Scimemi and A l i s a  

Clements were a  coup le  and shared an apar tment  i n  

Vancouver,  Washington. lARP 47-48.  On November 

28, 2005, t h e  coup le  argued;  t h e  argument became 

p h y s i c a l  . l A R P  56. Scimemi ' s  head connected 

w i t h  Clements '  f a c e  c a u s i n g  b r u i s i n g  and 

b lackened  b o t h  eyes .  l A R P  55.  A t  some p o i n t  i n  

t h e  argument,  Scimemi took  C lements '  c e l l  phone 

away f r o m  h e r .  lARP 64. Scimemi a l s o  knocked a  

h o l e  t h r o u g h  a  bedroom d o o r .  1ARP 66.  Clements 

was on t h e  o t h e r  s i d e  o f  t h e  door  when Scimemi 

d i d  t h i s .  The c o s t  t o  r e p a i r  two d o o r s  i n  h e r  

apa r tmen t  was somewhere between 850-8100. 

The coup le  c o n t i n u e d  t o  a rgue a f t e r  l e a v i n g  

t h e  apar tment  as t h e y  d r o v e  t o  Beaver ton ,  Oregon. 

l A R P  85 -86 .  Wh i le  d r i v i n g  i n  Beaver ton ,  Scimemi 

s lapped  Clements '  f a c e .  lARP 85 -86 .  



Clements d i d  n o t  r e p o r t  any o f  t h i s  t o  t h e  

p o l i c e ;  someone e l s e  c a l l e d  t h e  p o l i c e .  l A R P  51. 

The p o l i c e  i n v e s t i g a t e d  t h e  n e x t  day and took  

p i c t u r e s  o f  t h e  b r u i s i n g  on Clements '  f a c e .  lARP 

Clements d i d  n o t  want t o  t e s t i f y  a t  

Sc imemi 's  t r i a l  b u t  she d i d  so .  l A R P  50. She 

b e l i e v e d  a t  t h e  t i m e  o f  t h i s  i n c i d e n t  t h e r e  was a  

no c o n t a c t  o r d e r  i n  e f f e c t  p r o h i b i t i n g  Scimemi 

f rom h a v i n g  c o n t a c t  w i t h  h e r .  1ARP 49 .  She 

t h o u g h t  t h a t  Scimemi m i g h t  be aware o f  t h e  o r d e r .  

lARP 49-50.  A  copy o f  a  no c o n t a c t  o r d e r  o r d e r i n g  

Joseph Scimemi n o t  t o  have c o n t a c t  w i t h  A l i s a  

Clements f rom October  25, 2005, t h r o u g h  October  

25, 2007, was a d m i t t e d  i n t o  ev idence  as E x h i b i t  

I V .  ARGUMENT 

I. JOSEPH S C I M E M I  SHOULD NOT STAND CONVICTED OF 
ASSAULT I N  THE T H I R D  DEGREE, FELONY 
V I O L A T I O N  OF A  NO CONTACT ORDER, OR 
I N T E R F E R I N G  W I T H  REPORTING OF DOMESTIC 
V IOLENCE.  THE EVIDENCE FOR A L L  CHARGES I S  
I N S U F F I C I E N T .  



Evidence i s  s u f f i c i e n t  t o  s u p p o r t  a  

c o n v i c t i o n  i f ,  v iewed i n  t h e  l i g h t  most f a v o r a b l e  

t o  t h e  S t a t e ,  i t  p e r m i t s  any r a t i o n a l  t r i e r  o f  

f a c t  t o  f i n d  t h e  e s s e n t i a l  e lements o f  t h e  c r ime  

beyond a  reasonab le  doub t .  S t a t e  v .  S a l i n a s ,  119 

Wn.2d 192, 201, 829 P.2d 1068 (1992) ;  S t a t e  v. 

Green, 94 Wn.2d 216, 220-21, 616 P.2d 628 (1980) .  

"A c l a i m  o f  i n s u f f i c i e n c y  admi t s  t h e  t r u t h  o f  t h e  

S t a t e ' s  ev idence  and a l l  i n f e r e n c e s  t h a t  

reasonab ly  can be drawn t h e r e f r o m .  " S a l i n a s ,  119 

Wn .2d a t  201. C i  r c u m s t a n t i  a1 ev idence  and d i  r e c t  

ev idence  a r e  e q u a l l y  r e l i a b l e .  S t a t e  v .  

D e l m a r t e r ,  94 Wn.2d 634, 638, 618 P.2d 99 (1980) .  

I n  d e t e r m i n i n g  whether  t h e  necessary  quantum o f  

p r o o f  e x i s t s ,  t h e  r e v i e w i n g  c o u r t  need n o t  be 

conv inced  o f  t h e  d e f e n d a n t ' s  g u i l t  beyond a  

reasonab le  doub t ,  b u t  o n l y  t h a t  s u b s t a n t i a l  

ev idence  s u p p o r t s  t h e  S t a t e ' s  case.  S t a t e  v .  

F i s e r ,  99 Wn. App. 714, 718, 995 P.2d 107, r e v i e w  

den ied ,  141 Wn.2d 1023 (2000) .  S u b s t a n t i a l  

ev idence i s  e v i d e n c e  t h a t  "wou ld  c o n v i n c e  an 



u n p r e j u d i c e d ,  t h i n k i n g  mind o f  t h e  t r u t h  o f  t h e  

f a c t  t o  wh ich  t h e  ev idence i s  d i r e c t e d . "  -. S t a t e  . 

v .  H u t t o n ,  7  Wn. App. 726, 728, 502 P.2d 1037 

(1972) . I n  f i n d i n g  s u b s t a n t i a l  ev idence ,  t h e  

c o u r t  cannot  r e l y  upon guesswork, s p e c u l a t i o n ,  o r  

c o n j e c t u r e .  Hu t ton ,  7  Wn. App. a t  728. 

(a) I n s u f f i c i e n t  p r o o f  o f  t h e  a s s a u l t  i n  
t h e  t h i r d  degree.  

As charged and i n s t r u c t e d 3 ,  a s s a u l t  i n  t h e  

t h i r d  degree r e q u i r e d  p r o o f  t h a t  Scimemi (1) w i t h  

c r i m i n a l  n e g l i g e n c e  caused b o d i l y  harm t o  A l i s a  

Clements and t h a t  (2) t h e  b o d i l y  harm was 

accompanied by s u b s t a n t i a l  p a i n  t h a t  ex tended f o r  

a  p e r i o d  o f  t i m e  s u f f i c i e n t  t o  cause c o n s i d e r a b l e  

s u f f e r i n g .  A l i s a  Clements was a  r e l u c t a n t  

w i t n e s s  and t h e  o n l y  occu r rence  w i t n e s s  c a l l e d  by 

t h e  s t a t e .  

The s t a t e  a l s o  charged Scimemi w i t h  n e g l i g e n t l y  
c a u s i n g  b o d i l y  harm t o  A l i s a  Clements by means o f  
a  weapon o r  o t h e r  i n s t r u m e n t  o r  t h i n g  l i k e l y  t o  
p roduce b o d i l y  harm. The s t a t e ,  however,  dropped 
t h i s  a l t e r n a t i v e  when i n s t r u c t i n g  t h e  j u r y .  CP 
6, 15 ( I n s t r u c t i o n  5 ) .  



Clements t e s t i f i e d  t h a t  on November 28, 

2005, she and he r  b o y f r i e n d ,  Scimemi, argued a t  

t h e i r  shared apar tment  i n  Vancouver .  They 

s t r u g g l e d .  "I  k i n d a  moved, and he k i n d a  moved, 

and I t hough t  a t  t h e  t i m e  t h a t  he h e a d - b u t t e d  me, 

b u t  I d o n ' t  know t h a t  he meant t o . "  l A R P  5 5 .  

L a t e r  t h a t  day, w h i l e  d r i v i n g  i n  Oregon, Scimemi 

s lapped  Clements '  f a c e  a f t e r  she th rew h i s  g l a s s  

p i p e  f rom t h e  c a r  win do^.^ Clements '  f a c e  was 

b r u i s e d  and she had two b l a c k  eyes t h e  n e x t  day .  

She exper ienced  a  l o t  o f  p a i n  wh ich  l a s t e d  f o r  a  

s i g n i f i c a n t  amount o f  t i m e  c a u s i n g  h e r  t o  m iss  

work .  

I n  essence, t h a t  was a l l  o f  t h e  s u b s t a n t i v e  

ev idence  o f  t h e  a s s a u l t  p r o v i d e d  by Clements.  

The t r i a l  c o u r t  d i d  a l l o w  t h e  s t a t e  t o  impeach 

Clements w i t h  c o n t r a d i c t o r y  s ta temen ts  made t o  

Vancouver p o l i c e  o f f i c e r  Day, b u t  t hose  

s t a t e m e n t s  were a d m i t t e d  as impeachment o n l y  and 

-- 
The s t a t e  argued i n  c l o s i n g  t h a t  t h e  p h y s i c a l  

c o n t a c t  between Scimemi and Clement was a  
c o n t i n u a n c e  a c t .  2 R P  236.  



f o r  no o t h e r  purpose.  J a c q u e l i n e ' s  Wash. v .  

M e r c a n t i l e  S t o r e s  Co., 80 Wn.2d 784, 788, 498 

P.2d 870 (1972) (as a  g e n e r a l  r u l e  impeach ing  

ev idence a f f e c t s  o n l y  t h e  c r e d i b i l i t y  o f  t h e  

w i t n e s s  and i s  incompetent  t o  p r o v e  t h e  

s u b s t a n t i v e  f a c t s  encompassed t h e r e i n ) .  

Clements '  t e s t i m o n y  about  t h e  n a t u r e  and 

e x t e n t  o f  h e r  f a c i a l  i n j u r y  i s  s u f f i c i e n t  

ev idence  o f  b o d i l y  harm. But  Clements '  t e s t i m o n y  

does n o t  p rove  t h a t  Scimemi a c t e d  w i t h  c r i m i n a l  

n e g l i g e n c e .  C r i m i n a l  n e g l i g e n c e  r e q u i  r e s  p r o o f  

t h a t  a  person f a i l s  t o  be aware o f  a  s u b s t a n t i a l  

r i s k  t h a t  a  w r o n g f u l  a c t  may occu r  and h i s  

f a i l u r e  t o  be aware o f  such s u b s t a n t i a l  r i s k  

c o n s t i t u t e s  a  g r o s s  d e v i a t i o n  f rom t h e  s t a n d a r d  

o f  c a r e  a  reasonab le  man would e x e r c i s e  i n  t h e  

same s i t u a t i o n .  RCW 9A.08.010(1)  (d) . The o n l y  

s u b s t a n t i v e  ev idence  i s  t h a t  o f  an argument and a  



s t r u g g l e .  W i thou t  more, t h e  ev idence  o f  

Sc imemi 's  c u l p a b i l i t y  i s  i n s ~ f f i c i e n t . ~  

(b) I n s u f f i c i e n t  p r o o f  o f  t h e  f e l o n y  
v i o l a t i o n  o f  a  n o - c o n t a c t  o r d e r .  

As i n s t r u c t e d ,  t h e  s t a t e  has t o  p r o v e  t h a t  

Scimemi (1) w i l l f u l l y  had c o n t a c t  w i t h  A l i s a  

Clements (2) i n  v i o l a t i o n  o f  a  n o - c o n t a c t  o r d e r  

he knew o f  and (3) a s s a u l t e d  Clements i n  

v i o l a t i o n  o f  t h e  o r d e r .  The s t a t e  o f f e r e d  

i n s u f f i c i e n t  ev idence t h a t  Scimemi knew o f  t h e  no 

c o n t a c t  o r d e r .  The j u r y  a l s o  d i s a g r e e d  by 

s p e c i a l  v e r d i c t  t h a t  Scimemi i n t e n t i o n a l l y  

a s s a u l t e d  Clements as charged.  

(i) There i s  i n s u f f i c i e n t  p r o o f  t h a t  
Scimemi knew o f  t h e  o r d e r .  

The s t a t e ' s  o n l y  ev idence  t h a t  Scimemi 

knew o f  t h e  o r d e r  was Clements '  t e s t i m o n y  t h a t ,  

" I  t h i n k  he may have known" and an i l l e g i b l e  

I t  i s  a n t i c i p a t e d  t h a t  t h e  s t a t e  may argue 
Scimemi a c t e d  r e c k l e s s l y ,  k n o w i n g l y ,  o r  
i n t e n t i o n a l l y  i n  c a u s i n g  C lements '  f a c i a l  i n j u r y .  
RCW 9A.08.010.  But  t h e  same argument h o l d s  t r u e  
f o r  any o f  t h e  g r e a t e r  l e v e l s  o f  c u l p a b i l i t y ;  t h e  
scan t  r e c o r d  f a i l s  t o  e s t a b l i s h  s u f f i c i e n t  f a c t s  
o f  c r i m i n a l  c u l p a b i l i  t y .  



s i g n a t u r e  on a  n o - c o n t a c t  o r d e r  a d m i t t e d  as 

E x h i b i t  4 .  No one - i n c l u d i n g  Clements - 

i d e n t i f i e d  t h e  s i g n a t u r e  as t h a t  o f  Scimemi. To 

s u s t a i n  t h e  burden o f  p r o o f  when c r i m i n a l  

l i a b i l i t y  depends on t h e  accused b e i n g  t h e  person 

t o  whom a  document p e r t a i n s ,  t h e  s t a t e  must do 

more t h a n  a u t h e n t i  c a t i o n  and admi t t h e  document. 

S t a t e  v .  Huber, 129 Wn. App. 499,502, 119 P.3d 

388 (2005) .  Here, t h a t  i s  a l l  t h e  s t a t e  d i d  and 

t h a t  i s  i n s u f f i c i e n t .  

(ii) The j u r y  s p e c i f i c a l l y  found no 
i n t e n t i o n a l  a s s a u l t .  

W i t h  s p e c i f i c  e x c e p t i o n s ,  a  v i o l a t i o n  o f  a  

n o - c o n t a c t  o r d e r  i s  g e n e r a l l y  a  g ross  

misdemeanor. An e x c e p t i o n  - as charged he re  - i s  

when t h e  o r d e r  v i o l a t i o n  i s  an a s s a u l t  i n  t h e  

t h i r d  o r  f o u r t h  degree.  

Any a s s a u l t  t h a t  i s  a  v i o l a t i o n  o f  an o r d e r  

i s s u e d  under  t h i s  c h a p t e r  . . . and t h a t  does 

n o t  amount t o  a s s a u l t  i n  t h e  f i r s t  o r  second 

degree under RCW 9A.36.011 o r  RCW 9A.36.021 i s  a  

c l a s s  C f e l o n y ,  and any conduc t  i n  v i o l a t i o n  o f  



such an o r d e r  t h a t  i s  r e c k l e s s  and c r e a t e s  a 

s u b s t a n t i a l  r i s k  o f  d e a t h  o r  s e r i o u s  p h y s i c a l  

i n j u r y  t o  another  person i s  a  c l a s s  C f e l o n y .  

RCW 26.50.110 (4) . Under ou r  f a c t s ,  t h e  s t a t e  

s p e c i f i c a l l y  charged Scimemi w i t h  c o m m i t t i n g  an 

i n t e n t i o n a l  a s s a u l t  i n  v i o l a t i o n  o f  t h e  o r d e r .  

C P  6  ( a l s o  see t e x t  o f  s t a t u t e  above i n  

P r o c e d u r a l  H i s t o r y ) .  The j u r y  d i s a g r e e d  w i t h  t h e  

s t a t e ' s  p r o o f .  I n  t h e  j u r y  i n s t r u c t i o n s ,  t h e  

c o u r t  gave a  g e n e r a l  " t o  c o n v i c t "  f o r  t h e  o r d e r  

v i o l a t i o n  ( i n s t r u c t i o n  1Z6) and f o l l o w e d  l a t e r  

w i t h  a  s p e c i a l  v e r d i c t  f o r  t h e  a s s a u l t .  The 

s p e c i a l  v e r d i c t  f o r m  reads ,  

We, t h e  j u r y ,  r e t u r n  a  s p e c i a l  v e r d i c t  by 
answer ing  as f o l l o w s :  

Was t h e  conduct  t h a t  c o n s t i t u t e d  a  v i o l a t i o n  
o f  t h e  n o - c o n t a c t  o r d e r  an a s s a u l t  wh ich  d i d  
n o t  amount t o  an a s s a u l t  i n  t h e  t h i r d  o r  
f o u r t h  degree:  

ANSWER: NO 

Was t h e  conduct  t h a t  c o n s t i t u t e d  a  v i o l a t i o n  
o f  t h e  n o - c o n t a c t  o r d e r  r e c k l e s s  and d i d  i t  



c r e a t e  a  s u b s t a n t i a l  r i s k  o f  dea th  o r  
s e r i o u s  p h y s i c a l  i n j u r y  t o  another  person? 

ANSWER: YES. 

C P  46. 

The s t a t e  d i d  n o t  charge Scimemi w i t h  a  

r e c k l e s s  fo rm o f  an a s s a u l t ;  i t  charged h im w i t h  

an i n t e n t i o n a l  f o r m  o f  a s s a u l t .  As i n s t r u c t e d  i n  

t h e  s p e c i a l  v e r d i c t ,  t h e  j u r y  f a i l e d  t o  f i n d  

Scimemi g u i l t y  o f  an i n t e n t i o n a l  a s s a u l t .  I t  was 

e r r o r  f o r  t h e  t r i a l  c o u r t  t o  e n t e r  a  f i n d i n g  o f  

g u i l t  on a  f e l o n y  v i o l a t i o n  o f  t h e  o r d e r  based 

upon an i n t e n t i o n a l  a s s a u l t  t h e  j u r y  s p e c i f i c a l l y  

d e c l i n e d  t o  f i n d .  

(i i i) I n s u f f i c i e n t  p r o o f  o f  i n t e r f e r i n g  
w i t h  r e p o r t i n g  o f  domest ic  v i o l e n c e .  

As charged and i n s t r u c t e d ,  Scimemi c o u l d  

o n l y  be c o n v i c t e d  o f  t h i s  o f f e n s e  i f  he f i r s t  

commit ted and t h e n  p reven ted ,  o r  a t t e m p t e d  t o  

p r e v e n t ,  AZ isa  Clements f rom c a l l i n g  a  911 

emergency communicat ion system, o b t a i n i n g  m e d i c a l  

a s s i s t a n c e ,  o r  mak ing  a  r e p o r t  t o  any l aw  

enforcement o f f i c e r  a f t e r  h a v i n g  commi t ted  any o f  



t hese  c r i m e s :  a s s a u l t  i n  t h e  t h i r d  degree (DV7), 

f e l o n y  domest ic  v i o l e n c e  o r d e r  v i o l a t i o n  

( a s s a u l t ) ,  o r  m a l i c i o u s  m i s c h i e f  i n  t h e  t h i r d  

degree (DV) .  As n o t e d  under t h e  d i s c u s s i o n  o f  

t h e  t h i r d  degree a s s a u l t  above, A l i s a  Clements 

was a  r e l u c t a n t  w i t n e s s .  The o n l y  t h i n g  she 

t e s t i f i e d  t o  s u b s t a n t i v e l y  about  h e r  i n a b i l i t y  t o  

access a  phone was t h a t  Scimemi t o o k  h e r  c e l l  

phone f o r  some p e r i o d  o f  t i m e  w h i l e  t h e y  argued.  

I t  i s  c o m p l e t e l y  unknown f rom t h e  r e c o r d  i f  

Scimemi t o o k  t h e  phone f rom Clements as soon as 

t h e y  began t o  argue o r  a f t e r  a n y t h i n g  e l s e  

o c c u r r e d .  W i thou t  more, a  c o n v i c t i o n  f o r  

i n t e r f e r i n g  w i t h  r e p o r t i n g  o f  domes t i c  v i o l e n c e  

cannot  be s u s t a i n e d .  

11. OREGON'S C R I M I N A L  POSSESSION OF A FORGED 
INSTRUMENT I S  NOT A COMPARABLE FELONY TO 
WASHINGTON'S FORGERY; OREGON'S CHARGE, 
U N L I K E  WASHINGTON'S CHARGE, DOES NOT REQUIRE 
AN I N T E N T  TO DEFRAUD. 

The Sen tenc ing  Reform A c t  o f  1981 (SRA) 

c r e a t e s  a  g r i d  o f  s t a n d a r d  s e n t e n c i n g  ranges 

d o m e s t i c  v i o l e n c e  



f a c t o r e d  by t h e  d e f e n d a n t ' s  " o f f e n d e r  sco re "  and 

t h e  "se r iousness  l e v e l "  o f  t h e  c u r r e n t  o f f e n s e .  

S t a t e  v .  W i k y ,  124 Wn.2d 679, 682, 880 P.2d 983 

(1994) ; RCW 9.94A.505, .510,  .517, .525, .530.  

The o f f e n d e r  sco re  measures a  d e f e n d a n t ' s  

c r i m i n a l  h i s t o r y  and i s  c a l c u l a t e d  by t o t a l i n g  

t h e  d e f e n d a n t ' s  p r i o r  c o n v i c t i o n s  f o r  f e l o n i e s  

and c e r t a i n  j u v e n i l e  o f f e n s e s .  S t a t e  v .  Mor ley ,  

134 Wn.2d 588, 952 P.2d 167 (1998) ; RCW 

9.94A.525, .530. Where a  d e f e n d a n t ' s  c r i m i n a l  

h i  s t o r y  i n c l u d e s  o u t - o f - s t a t e  ( " f o r e i  gn") 

c o n v i c t i o n s ,  t h e  SRA r e q u i  r e s  these c o n v i c t i o n s  

be c l a s s i f i e d  " a c c o r d i n g  t o  t h e  comparable 

o f f e n s e  d e f i n i t i o n s  and sentences  p r o v i d e d  by 

Washington l a w " .  S t a t e  v .  Ford ,  137 Wn.Zd, 472, 

480, 973 P.2d 452 (1999) ( q u o t i n g  RCW 

9 .94A .525(3 ) ) .  

I n  t h e  p a s t ,  Washington c o u r t s  had r u l e d  

t h a t  if t h e  f o r e i g n  s t a t u t e  l a c k e d  some o f  t h e  

e lements  o f  a  p u r p o r t e d l y  comparable Washington 

s t a t u t e ;  o r  i f  t h e  f o r e i g n  s t a t u t e  c o n t a i n e d  



a l t e r n a t i v e  e lements,  some o f  which a r e  m i s s i n g  

f rom t h e  supposedly  comparable Washington c r ime ;  

t h e n  t h e  Washington c o u r t  c o u l d  r e v i e w  p o r t i o n s  

o f  t h e  f o r e i g n  c o n v i c t i o n  r e c o r d  t o  f i g u r e  o u t  

wh ich  a l t e r n a t i v e  and what f a c t s  a c t u a l l y  a p p l i e d  

t o  t h e  de fendan t .  See S t a t e  v .  Ford,  137 Wn.2d 

472, 479, 973 P .  2d 452 (1999) . 

But  t h a t  has changed. I n  I n  r e  t h e  Persona l  

R e s t r a i n t  o f  L a v e r t y ,  154 Wn.2d 249, 111 P.3d 837 

(2005),  t h e  Washington Supreme Cour t  r u l e d  t h a t  

t h e  c o m p a r a b i l i t y  a n a l y s i s  i s  based, f i r s t  and 

fo remos t ,  on a  s i d e - b y - s i d e  compar ison o f  t h e  

e lements  o f  t h e  Washington and o u t - o f - s t a t e  

c r i m e s .  Any compar ison o f  t h e  f a c t s  a l l e g e d l y  

u n d e r l y i n g  t h e  c o n v i c t i o n  i s  a t  b e s t  

" p r o b l e m a t i c ,  " a c c o r d i n g  t o  t h a t  C o u r t ,  g i v e n  t h e  

p r a c t i c a l  c o n s i d e r a t i o n  t h a t  a  pe rson  who p l e d  

g u i l t y  t o  a  p r i o r  f o r e i g n  o f f e n s e  d i d  n o t  

n e c e s s a r i l y  have any i n c e n t i v e  t o  l i t i g a t e  t h e  

s p e c i f i c s  o f  t h e  a l l e g a t i o n s  t h a t  t h e  S t a t e  o f  



Washington now sought t o  use a g a i n s t  h im .  Id., 

154 Wn.2d a t  255. 

We t h e r e f o r e  compare t h e  e lements  o f  

c r i m i n a l  possess ion  o f  a  f o r g e d  i n s t r u m e n t  i n  

Oregon w i t h  t h e  e lements o f  f o r g e r y  i n  

Washington, t o  see i f  t h e  fo rmer  i s  comparable t o  

t h e  l a t t e r .  A  person commits t h e  Oregon c r i m e  o f  

c r i m i n a l  possess ion  o f  a  f o r g e d  i n s t r u m e n t  i n  t h e  

f i r s t  degree i f ,  knowing i t  t o  be f o r g e d  and w i t h  

i n t e n t  t o  u t t e r  same, t h e  pe rson  possesses a  

f o r g e d  i n s t r u m e n t .  ORS 165.022. I n  Washington, 

a pe rson  commits f o r g e r y  i f ,  w i t h  i n t e n t  t o  

i n j u r e  o r  d e f r a u d ,  he f a l s e l y  makes, comple tes ,  

o r  a l t e r s  a  w r i t t e n  i n s t r u m e n t  o r  he u t t e r s ,  

o f f e r s ,  d i s p o s e s  o f ,  o r  p u t s  o f f  as t r u e  a  

w r i t t e n  i n s t r u m e n t  wh ich  he knows t o  be t r u e .  

RCW 9A.60.020. Wash ing ton 's  l a w  i s  b roader  i n  

t h a t  i t  r e q u i r e s  t h e  i n t e n t  t o  i n j u r e  o r  d e f r a u d  

w h i l e  t h e  Oregon c r i m e  does n o t .  Cha l l enges  t o  

t h e  c l a s s i f i c a t i o n  o f  a  f o r e i g n  c o n v i c t i o n  a r e  



rev iewed de novo. S t a t e  v .  Bea ls ,  100 Wn. App. 

189, 196, 997 P.2d 941, r e v i e w  den ied ,  141 Wn.2d 

1006 (2000) .  Here, i t  i s  apparen t  t h a t  t h e  t r i a l  

c o u r t  e r r e d  i n  f i n d i n g  t h e  Oregon c r ime  

comparable t o  t h e  Washington c r i m e .  As such, 

Sc imemi 's  o f f e n d e r  s c o r e  was m i s c a l c u l a t e d .  

111. THE T R I A L  COURT EXCEEDED I T S  A U T H O R I T Y  WHEN 
I T  ORDERED THAT S C I M E M I  NOT USE OR POSSESS 
A M M U N I T I O N  OR DEADLY WEAPONS W H I L E  ON 
MISDEMEANOR PROBATION.  

(a) The t r i a l  c o u r t  l a c k e d  a u t h o r i t y  t o  
p r o h i b i t  S C I M E M I  f r o m  p o s s e s s i n g  o r  u s i n g  
ammuni t ion o r  d e a d l y  weapons. 

The f i x i n g  o f  l e g a l  pun ishments  f o r  c r i m i n a l  

o f f e n s e s  i s  a  l e g i s l a t i v e  f u n c t i o n .  S t a t e  v .  

Ammons, 105 Wn.2d 175, 180, 713 P.2d 719, 718 

P.2d 796 (1986) .  A t r i a l  c o u r t  may o n l y  impose a  

sentence which i s  a u t h o r i z e d  by  s t a t u t e .  S t a t e  

v .  B a r n e t t ,  139 Wn.2d 462, 987 P.2d 626 (1999) ;  

I n  r e  Pe rsona l  R e s t r a i n t  P e t i t i o n  o f  C a r l e ,  93 

Wn.2d 31,  604 P.2d 1293 (1980) .  Here, t h e  t r i a l  

c o u r t  exceeded i t s  l e g a l  a u t h o r i t y  when i t  

p u n i s h e d  Scimemi beyond t h e  s t a t u t o r y  a u t h o r i t y .  



Speci a l  cond i  t i  on 11 o f  Scimemi ' s  

misdemeanor judgment and sentence p r o h i b i t s  

Scimemi f rom use o r  possess ion  o f  f i r e a r m s ,  

ammuni t i o n ,  and dead ly  weapons. 

C P  74.  

Whi le  RCW 9 .41 .040 does make i t  i l l e g a l  f o r  

Scimemi, as a  c o n v i c t e d  f e l o n  o r  misdemeanor 

domest ic  v i o l e n c e  o f f e n d e r ,  t o  use o r  possess a  

f i r e a r m ,  t h e r e  i s  no law i n  Washington 

p r o h i b i t i n g  h im f r o m  u s i n g  o r  p o s s e s s i n g  

ammuni t ion o r  d e a d l y  weapons pe r  se .  Because 

t h e  ammuni t ion and d e a d l y  weapon p r o h i b i t i o n  o f  

s p e c i a l  c o n d i t i o n  11 exceed t h e  c o u r t ' s  

a u t h o r i t y ,  i t  s h o u l d  be s t r i c k e n .  

(b) The p o s s e s s i o n  and use o f  a  d e a d l y  
weapon p r o v i s i o n  o f  s p e c i a l  c o n d i t i o n  11 i s  
a l s o  v o i d  f o r  vagueness. 

The p r o b a t i o n  a g a i n s t  use o r  p o s s e s s i o n  o f  

d e a d l y  weapons i s  u n c o n s t i t u t i o n a l l y  vague as 

a p p l  i ed . The due p r o c e s s  vagueness d o c t r i n e  

se rves  two i m p o r t a n t  pu rposes :  f i  r s t ,  t o  p r o v i d e  



c i t i z e n s  w i t h  f a i r  wa rn ing  o f  what conduc t  t h e y  

must a v o i d ;  and second, t o  p r o t e c t  them f r o m  

a r b i t r a r y ,  ad hoc, o r  d i s c r i m i n a t o r y  l aw  

enforcement .  S t a t e  v .  Sansone, 127 Wn. App. 630, 

638-39, 111 P.3d 1251 (2005) ; S t a t e  v .  H a l s t i e n ,  

122 Wn.2d 109, 116-17, 857 P.2d 270 (1993).  

However, a s t a t u e  o r  c o n d i t i o n  i s  presumed t o  be 

c o n s t i t u t i o n a l  u n l e s s  t h e  p a r t y  c h a l l e n g i n g  i t  

proves  t h a t  i t  i s  u n c o n s t i t u t i o n a l  beyond a 

reasonab le  d o u b t .  Id. a t  639. The c o n s t i t u t i o n  

does n o t  r e q u i r e  i m p o s s i b l e  s t a n d a r d s  o f  

s p e c i f i c i t y  o r  ma themat i ca l  c e r t a i n t y  because 

some degree o f  vagueness i s  i n h e r e n t  i n  t h e  use 

o f  ou r  language.  S t a t e  v .  R i l e s ,  135 Wn. 2d 326, 

348, 957 P .  2d 655 (1998) . 

Sansone i s  i l l u s t r a t i v e  o f  u n c o n s t i t u t i o n a l  

vagueness. Sansone had a c o n d i t i o n  o f  community 

p lacement  p r o h i b i t i n g  h im  f rom p o s s e s s i n g  o r  

p e r u s i n g  p o r n o g r a p h i c  m a t e r i a l  u n l e s s  g i v e n  p r i o r  

p e r m i s s i o n  f r o m  h i s  s e x u a l  d e v i a n c y  t r e a t m e n t  

p r o v i d e r  o r  community c o r r e c t i o n s  o f f i c e r .  



D u r i n g  an o f f i c e  v i s i t ,  t h e  community c o r r e c t i o n s  

o f f i c e r  saw t h a t  Sansone was i n  possess ion  of  

photographs she f e l t  were i n a p p r o p r i a t e  so she 

f i l e d  a  p r o b a t i o n  v i o l a t i o n .  The c o u r t  found 

t h a t  Sansone had w i l l f u l l y  v i o l a t e d  h i s  community 

p lacement  c o n d i t i o n .  On appea l ,  Sansone 

c h a l l e n g e d  t h e  s e n t e n c i n g  as b e i  ng 

u n c o n s t i t u t i o n a l l y  vague i n  v i o l a t i o n  o f  h i s  due 

p rocess  r i g h t s .  The c o u r t  agreed t h a t  t h e  te rm 

"po rnograph i  c "  was unconst  i t u t  i o n a l l y  vague 

e s p e c i a l l y  as Sansone had t o  show t h e  m a t e r i a l  t o  

t h e  p r o b a t i o n  o f f i c e r  j u s t  t o  g e t  a  d e t e r m i n a t i o n  

i f  t h e  m a t e r i a l  was p o r n o g r a p h i c .  

Here, Scimemi i s  p r o h i b i t e d  f r o m  possess ing  

o r  u s i n g  a  dead ly  weapon. "Dead ly  weapon" means 

an i n s t r u m e n t  wh ich  has t h e  c a p a c i t y  t o  i n f l i c t  

d e a t h  and f rom t h e  manner i n  wh ich  i t  i s  used i s  

l i k e l y  t o  produce o r  may e a s i l y  and r e a d i l y  

produce d e a t h .  S t a t e  v .  C . Q . ,  96 Wn. App. 273, 

277-78, 979 P.2d 473 (1999) .  T h i s  d e f i n i t i o n  

does n o t  make t h e  t e r m  " d e a d l y  weapon" any l e s s  



vague as i t  p e r t a i n s  t o  Scimemi's possess ion  - 

a c t u a l  o r  c o n s t r u c t i v e  - o r  use o f  a  dead ly  

weapon. Can Scimemi a c t u a l l y  o r  c o n s t r u c t i v e l y  

possess a  k i t c h e n  k n i f e ,  a  t i r e  i r o n ,  an i c e  

p i c k ,  a  screw d r i v e r ,  o r  o t h e r  common household 

i t e m s ?  O r  i s  he o n l y  i n  v i o l a t i o n  i f  he uses any 

o f  t h e  above i tems i n  a  manner l i k e l y  t o  produce 

d e a t h ?  An o r d i n a r y  pe rson  cannot  t e l l  what 

conduct  i s  p r o h i b i t e d  t h u s  l e a v i n g  t h e  way f o r  

a r b i t r a r y  en forcement .  The possess ion  o r  use o f  

a  dead ly  weapon p r o h i b i t i o n  c o n d i t i o n  i s  s i m p l y  

t o o  vague and must be s t r i c k e n .  

V .  CONCLUSION 

Scimemi i s  e n t i t l e d  t o  d i s m i s s a l  o f  t h e  

a s s a u l t  i n  t h e  t h i r d  degree,  t h e  f e l o n y  v i o l a t i o n  

o f  a  no c o n t a c t  o r d e r ,  and t h e  i n t e r f e r i n g  w i t h  

r e p o r t i n g  o f  domes t i c  v i o l e n c e .  None o f  t h e s e  

charges were s u p p o r t e d  by  s u f f i c i e n t  ev idence  a t  

t r i a l .  A l t e r n a t i v e l y ,  i f  e i t h e r  o f  t h e  f e l o n y  

charges a r e  a f f i r m e d ,  Scimemi i s  e n t i t l e d  t o  be 

resentenced w i t h o u t  t h e  Oregon c r i m i n a l  



possess ion  o f  a  f o r g e d  i n s t r u m e n t  i n c l u d e d  i n  h i s  

o f f e n d e r  s c o r e .  F i n a l l y ,  t h e  p r o h i b i t i o n  on 

possess ion  o f  ammuni t i o n  and dead ly  weapons 

s h o u l d  be s t r i c k e n  f rom Scimemi 's  misdemeanor 

judgment and sentence.  

R e s p e c t f u l l y  s u b m i t t e d  t h i s  23rd day o f  

October ,  2006. 

p -9- --I/ 
LISA E--TA-BBUT/WSBA #21344 
A t t o r n e y  f o r  A p p e l l a n t  



APPENDIX 

RCW 9.41.040 
U n l a w f u l  possess ion  o f  f i  rearms - Ownership,  
p o s s e s s i o n  by  c e r t a i n  persons - P e n a l t i e s .  

(1) (a) A person,  whether an a d u l t  o r  j u v e n i l e ,  i s  
g u i l t y  o f  t h e  c r ime  o f  u n l a w f u l  possess ion  o f  a  
f i r e a r m  i n  t h e  f i r s t  degree,  i f  t h e  pe rson  owns, 
has i n  h i s  o r  he r  possess ion ,  o r  has i n  h i s  o r  
h e r  c o n t r o l  any f i r e a r m  a f t e r  h a v i n g  p r e v i o u s l y  
been c o n v i c t e d  o r  found n o t  g u i l t y  by reason o f  
i n s a n i t y  i n  t h i s  s t a t e  o r  e lsewhere  o f  any 
s e r i o u s  o f f e n s e  as d e f i n e d  i n  t h i s  c h a p t e r .  

(b) U n l a w f u l  possess ion  o f  a  f i r e a r m  i n  t h e  
f i r s t  degree i s  a  c l a s s  B f e l o n y  p u n i s h a b l e  
a c c o r d i n g  t o  chap te r  9A.20 R C W .  

(2) (a) A  person,  whether an a d u l t  o r  
j u v e n i l e ,  i s  g u i l t y  o f  t h e  c r i m e  o f  u n l a w f u l  
possess ion  o f  a  f i r e a r m  i n  t h e  second degree,  i f  
t h e  person does n o t  q u a l i f y  under s u b s e c t i o n  (1) 
o f  t h i s  s e c t i o n  f o r  t h e  c r i m e  o f  u n l a w f u l  
possess ion  o f  a  f i r e a r m  i n  t h e  f i r s t  degree and 
t h e  person owns, has i n  h i s  o r  h e r  possess ion ,  o r  
has i n  h i s  o r  h e r  c o n t r o l  any f i r e a r m :  

(i) A f t e r  h a v i n g  p r e v i o u s l y  been c o n v i c t e d  
o r  f ound  n o t  g u i l t y  by reason o f  i n s a n i t y  i n  t h i s  
s t a t e  o r  e lsewhere  o f  any f e l o n y  n o t  s p e c i f i c a l l y  
l i s t e d  as p r o h i b i t i n g  f i  rearm p o s s e s s i o n  under 
s u b s e c t i o n  (1) o f  t h i s  s e c t i o n ,  o r  any o f  t h e  
f o l l o w i n g  c r i m e s  when commi t t e d  by one f a m i l y  o r  
househo ld  member a g a i n s t  a n o t h e r ,  commi t ted  on o r  
a f t e r  J u l y  1, 1993: A s s a u l t  i n  t h e  f o u r t h  degree,  
c o e r c i o n ,  s t a l k i n g ,  r e c k l e s s  endangerment,  
c r i m i n a l  t r e s p a s s  i n  t h e  f i r s t  degree,  o r  
v i o l a t i o n  o f  t h e  p r o v i s i o n s  o f  a  p r o t e c t i o n  o r d e r  
o r  n o - c o n t a c t  o r d e r  r e s t r a i n i n g  t h e  p e r s o n  o r  



e x c l u d i n g  t h e  person f r o m  a  res idence  (RCW 
26.50.060,  26.50.070, 26.50.130,  o r  10 .99 .040 ) ;  

(ii) A f t e r  h a v i n g  p r e v i o u s l y  been 
i n v o l u n t a r i l y  commit ted f o r  men ta l  h e a l t h  
t r e a t m e n t  under RCW 71.05.320,  *71.34.090,  
c h a p t e r  10.77 RCW, o r  e q u i v a l e n t  s t a t u t e s  o f  
a n o t h e r  j u r i s d i c t i o n ,  u n l e s s  h i s  o r  he r  r i g h t  t o  
possess a  f i r e a r m  has been r e s t o r e d  as p r o v i d e d  
i n  RCW 9.41.047; 

( i i i )  I f  t h e  person i s  under e i g h t e e n  yea rs  
o f  age, except  as p r o v i d e d  i n  RCW 9.41.042;  
and /o r  

( i v )  I f  t h e  person i s  f r e e  on bond o r  
p e r s o n a l  recogn izance pend i  ng t r i  a l ,  appea l ,  o r  
s e n t e n c i n g  f o r  a  s e r i o u s  o f f e n s e  as d e f i n e d  i n  
RCW 9 .41 .010.  

(b) U n l a w f u l  possess ion  o f  a  f i  rearm i n  t h e  
second degree i s  a  c l a s s  C f e l o n y  p u n i s h a b l e  
a c c o r d i n g  t o  chap te r  9A.20 RCW. 

(3) N o t w i t h s t a n d i n g  RCW 9 .41 .047 o r  any 
o t h e r  p r o v i s i o n s  o f  l aw ,  as used i n  t h i s  c h a p t e r ,  
a  pe rson  has been " c o n v i c t e d " ,  whether  i n  an 
a d u l t  c o u r t  o r  a d j u d i c a t e d  i n  a  j u v e n i l e  c o u r t ,  
a t  such t i m e  as a  p l e a  o f  g u i l t y  has been 
accepted,  o r  a  v e r d i c t  o f  g u i l t y  has been f i l e d ,  
n o t w i t h s t a n d i n g  t h e  pendency o f  any f u t u r e  
p roceed ings  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  
s e n t e n c i n g  o r  d i s p o s i t i o n ,  p o s t - t r i a l  o r  p o s t -  
f a c t - f i n d i n g  mo t ions ,  and a p p e a l s .  C o n v i c t i o n  
i n c l u d e s  a  d i s m i s s a l  e n t e r e d  a f t e r  a  p e r i o d  o f  
p r o b a t i o n ,  suspens ion  o r  d e f e r r a l  o f  sen tence,  
and a l s o  i n c l u d e s  e q u i v a l e n t  d i s p o s i t i o n s  by 
c o u r t s  i n  j u r i s d i c t i o n s  o t h e r  t h a n  Washington 
s t a t e .  A  person s h a l l  n o t  be p r e c l u d e d  f r o m  
possess ion  o f  a  f i r e a r m  i f  t h e  c o n v i c t i o n  has 
been t h e  s u b j e c t  o f  a  pardon,  annulment ,  
c e r t i f i c a t e  o f  r e h a b i l i t a t i o n ,  o r  o t h e r  



e q u i v a l e n t  p rocedure  based on a  f i n d i n g  o f  t h e  
r e h a b i l i t a t i o n  o f  t h e  person c o n v i c t e d  o r  t h e  
c o n v i c t i o n  o r  d i s p o s i t i o n  has been t h e  s u b j e c t  o f  
a  pardon, annulment,  o r  o t h e r  e q u i v a l e n t  
p rocedure  based on a  f i n d i n g  o f  innocence.  Where 
no r e c o r d  o f  t h e  c o u r t ' s  d i s p o s i t i o n  o f  t h e  
charges can be found,  t h e r e  s h a l l  be a  r e b u t t a b l e  
p resumpt ion  t h a t  t h e  pe rson  was n o t  c o n v i c t e d  o f  
t h e  charge.  

(4) Notwi  t h s t a n d i  n g  s u b s e c t i o n  (1) o r  (2) o f  
t h i s  s e c t i o n ,  a  person c o n v i c t e d  o r  found n o t  
g u i l t y  by reason o f  i n s a n i t y  o f  an o f f e n s e  
p r o h i b i t i n g  t h e  possess ion  o f  a  f i r e a r m  under 
t h i s  s e c t i o n  o t h e r  t h a n  murder ,  mans laughter ,  
robbery ,  rape,  i n d e c e n t  l i b e r t i e s ,  a rson,  
a s s a u l t ,  k i dnapp ing ,  e x t o r t i o n ,  b u r g l a r y ,  o r  
v i o l a t i o n s  w i t h  r e s p e c t  t o  c o n t r o l l e d  substances 
under RCW 69 .50 .401  and 69.50.410,  who r e c e i v e d  a  
p r o b a t i o n a r y  sentence under  RCW 9.95.200,  and who 
r e c e i v e d  a  d i s m i s s a l  o f  t h e  charge under RCW 
9.95.240,  s h a l l  n o t  be p r e c l u d e d  f rom possess ion  
o f  a  f i r e a r m  as a  r e s u l t  o f  t h e  c o n v i c t i o n  o r  
f i n d i n g  o f  n o t  g u i l t y  by  reason o f  i n s a n i t y .  
N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n s  o f  t h i s  
s e c t i o n ,  i f  a  pe rson  i s  p r o h i b i t e d  f rom 
possess ion  o f  a  f i r e a r m  under  s u b s e c t i o n  (1) o r  
(2) o f  t h i s  s e c t i o n  and has n o t  p r e v i o u s l y  been 
c o n v i c t e d  o r  found n o t  g u i l t y  by reason o f  
i n s a n i t y  o f  a  sex o f f e n s e  p r o h i b i t i n g  f i  rearm 
ownersh ip  under s u b s e c t i o n  (1) o r  (2) o f  t h i s  
s e c t i o n  and/or  any f e l o n y  d e f i n e d  under any l a w  
as a  c l a s s  A f e l o n y  o r  w i t h  a  maximum sentence o f  
a t  l e a s t  twen ty  y e a r s ,  o r  b o t h ,  t h e  i n d i v i d u a l  
may p e t i t i o n  a  c o u r t  o f  r e c o r d  t o  have h i s  o r  h e r  
r i g h t  t o  possess a  f i r e a r m  r e s t o r e d :  

(a) Under RCW 9 .41 .047;  and/or  

(b) ( i )  I f  t h e  c o n v i c t i o n  o r  f i n d i n g  o f  n o t  
g u i l t y  by reason o f  i n s a n i t y  was f o r  a  f e l o n y  
o f f e n s e ,  a f t e r  f i v e  o r  more c o n s e c u t i v e  y e a r s  i n  



t h e  community w i t h o u t  b e i n g  c o n v i c t e d  o r  found 
n o t  g u i l t y  by reason o f  i n s a n i t y  o r  c u r r e n t l y  
charged w i t h  any f e l o n y ,  g ross  misdemeanor, o r  
misdemeanor c r imes ,  i f  t h e  i n d i v i d u a l  has no 
p r i o r  f e l o n y  c o n v i c t i o n s  t h a t  p r o h i b i t  t h e  
possess ion  o f  a  f i r e a r m  counted as p a r t  o f  t h e  
o f f e n d e r  sco re  under RCW 9.94A.525; o r  

(ii) I f  t h e  c o n v i c t i o n  o r  f i n d i n g  o f  n o t  
g u i l t y  by reason o f  i n s a n i t y  was f o r  a  n o n - f e l o n y  
o f f e n s e ,  a f t e r  t h r e e  o r  more c o n s e c u t i v e  y e a r s  i n  
t h e  community w i t h o u t  b e i n g  c o n v i c t e d  o r  found 
n o t  g u i l t y  by reason o f  i n s a n i t y  o r  c u r r e n t l y  
charged w i t h  any f e l o n y ,  g ross  misdemeanor, o r  
misdemeanor c r i m e s ,  i f  t h e  i n d i v i d u a l  has no 
p r i o r  f e l o n y  c o n v i c t i o n s  t h a t  p r o h i b i t  t h e  
possess ion  o f  a  f i r e a r m  counted as p a r t  o f  t h e  
o f f e n d e r  sco re  under RCW 9.94A.525 and t h e  
i n d i v i d u a l  has completed a l l  c o n d i t i o n s  o f  t h e  
sentence.  

(5) I n  a d d i t i o n  t o  any o t h e r  p e n a l t y  
p r o v i d e d  f o r  by law,  i f  a  person under  t h e  age o f  
e i g h t e e n  y e a r s  i s  found by a  c o u r t  t o  have 
possessed a  f i r e a r m  i n  a  v e h i c l e  i n  v i o l a t i o n  o f  
s u b s e c t i o n  (1) o r  (2) o f  t h i s  s e c t i o n  o r  t o  have 
commi t ted  an o f f e n s e  w h i l e  armed w i t h  a  f i r e a r m  
d u r i n g  wh ich  o f f e n s e  a  motor  v e h i c l e  s e r v e d  an 
i n t e g r a l  f u n c t i o n ,  t h e  c o u r t  s h a l l  n o t i f y  t h e  
depar tment  o f  l i c e n s i n g  w i t h i n  t w e n t y - f o u r  hou rs  
and t h e  p e r s o n ' s  p r i v i l e g e  t o  d r i v e  s h a l l  be 
revoked under RCW 46 .20 .265.  

(6) N o t h i n g  i n  c h a p t e r  129, Laws o f  1995 
s h a l l  e v e r  be c o n s t r u e d  o r  i n t e r p r e t e d  as 
p r e v e n t i n g  an o f f e n d e r  f r o m  b e i n g  charged and 
subsequen t l y  c o n v i c t e d  f o r  t h e  s e p a r a t e  f e l o n y  
c r imes  o f  t h e f t  o f  a  f i r e a r m  o r  p o s s e s s i o n  o f  a  
s t o l e n  f i r e a r m ,  o r  b o t h ,  i n  a d d i t i o n  t o  b e i n g  
charged and s u b s e q u e n t l y  c o n v i c t e d  under  t h i s  
s e c t i o n  f o r  u n l a w f u l  p o s s e s s i o n  o f  a  f i r e a r m  i n  
t h e  f i r s t  o r  second degree .  N o t w i t h s t a n d i n g  any 



o t h e r  law,  i f  t h e  o f f e n d e r  i s  c o n v i c t e d  under 
t h i s  s e c t i o n  f o r  u n l a w f u l  possess ion  o f  a  f i r e a r m  
i n  t h e  f i r s t  o r  second degree and f o r  t h e  f e l o n y  
c r imes  o f  t h e f t  o f  a  f i  rearm o r  possess ion  o f  a  
s t o l e n  f i r e a r m ,  o r  bo th ,  t h e n  t h e  o f f e n d e r  s h a l l  
s e r v e  c o n s e c u t i v e  sentences f o r  each o f  t h e  
f e l o n y  c r imes  o f  c o n v i c t i o n  l i s t e d  i n  t h i s  
s u b s e c t i o n .  

(7) Each f i r e a r m  u n l a w f u l l y  possessed under 
t h i s  s e c t i o n  s h a l l  be a  separa te  o f f e n s e .  

RCW 9A.08.010 
Genera l  requ i remen ts  o f  c u l p a b i l i t y ,  

(1) K i n d s  o f  C u l p a b i l i t y  D e f i n e d .  

(a) I N T E N T .  A person a c t s  w i t h  i n t e n t  o r  
i n t e n t i o n a l l y  when he a c t s  w i t h  t h e  o b j e c t i v e  o r  
purpose t o  accompl ish  a  r e s u l t  wh ich  c o n s t i t u t e s  
a  c r i m e .  

(b) KNOWLEDGE.  A pe rson  knows o r  a c t s  
k n o w i n g l y  o r  w i t h  knowledge when: 

(i) he i s  aware o f  a  f a c t ,  f a c t s ,  o r  
c i r c u m s t a n c e s  o r  r e s u l t  d e s c r i b e d  by a  s t a t u t e  
d e f i n i n g  an o f f e n s e ;  o r  

(ii) he has i n f o r m a t i o n  wh ich  would l e a d  a  
reasonab le  man i n  t h e  same s i t u a t i o n  t o  b e l i e v e  
t h a t  f a c t s  e x i s t  wh ich  f a c t s  a r e  d e s c r i b e d  by a  
s t a t u t e  d e f i n i n g  an o f f e n s e .  

(c) RECKLESSNESS. A p e r s o n  i s  r e c k l e s s  o r  
a c t s  r e c k l e s s l y  when he knows o f  and d i s r e g a r d s  a  
s u b s t a n t i a l  r i s k  t h a t  a  w r o n g f u l  a c t  may occu r  
and h i s  d i s r e g a r d  o f  such s u b s t a n t i a l  r i s k  i s  a  
g r o s s  d e v i a t i o n  f rom conduc t  t h a t  a  reasonab le  
man wou ld  e x e r c i s e  i n  t h e  same s i t u a t i o n .  



(d) C R I M I N A L  NEGLIGENCE. A person i s  
c r i m i n a l l y  n e g l i g e n t  o r  a c t s  w i t h  c r i m i n a l  
n e g l i g e n c e  when he f a i l s  t o  be aware o f  a  
s u b s t a n t i a l  r i s k  t h a t  a  w r o n g f u l  a c t  may occur  
and h i s  f a i l u r e  t o  be aware o f  such s u b s t a n t i a l  
r i s k  c o n s t i t u t e s  a  g ross  d e v i a t i o n  f rom t h e  
s t a n d a r d  o f  ca re  t h a t  a  reasonab le  man would 
e x e r c i s e  i n  t h e  same s i t u a t i o n .  

(2) S u b s t i t u t e s  f o r  C r i m i n a l  Neg l i gence ,  
Recklessness,  and Knowledge. When a  s t a t u t e  
p r o v i d e s  t h a t  c r i m i n a l  n e g l i g e n c e  s u f f  i ces t o  
e s t a b l i s h  an e lement  o f  an o f f e n s e ,  such e lement  
a l s o  i s  e s t a b l i s h e d  i f  a  pe rson  a c t s  
i n t e n t i o n a l l y ,  k n o w i n g l y ,  o r  r e c k l e s s l y .  When 
reck lessness  s u f f i c e s  t o  e s t a b l i s h  an e lement ,  
such e lement  a l s o  i s  e s t a b l i s h e d  i f  a  person a c t s  
i n t e n t i o n a l l y  o r  k n o w i n g l y .  When a c t i n g  know ing ly  
s u f f i c e s  t o  e s t a b l i s h  an e lement ,  such e lement  
a l s o  i s  e s t a b l i s h e d  i f  a  pe rson  a c t s  
i n t e n t i o n a l l y .  

(3) C u l p a b i l i t y  as De te rm inan t  o f  Grade o f  
O f fense .  When t h e  grade o r  degree o f  an o f f e n s e  
depends on whether t h e  o f f e n s e  i s  commit ted 
i n t e n t i o n a l l y ,  k n o w i n g l y ,  r e c k l e s s l y ,  o r  w i t h  
c r i m i n a l  n e g l i g e n c e ,  i t s  g rade  o r  degree s h a l l  be 
t h e  l o w e s t  f o r  wh ich  t h e  d e t e r m i n a t i v e  k i n d  o f  
c u l p a b i l i t y  i s  e s t a b l i s h e d  w i t h  r e s p e c t  t o  any 
m a t e r i a l  e lement  o f  t h e  o f f e n s e .  

(4) Requi rement o f  W i  l l f u l n e s s  S a t i s f i e d  by 
A c t i n g  Knowing ly .  A r e q u i r e m e n t  t h a t  an o f f e n s e  
be commit ted w i l l f u l l y  i s  s a t i s f i e d  i f  a pe rson  
a c t s  know ing ly  w i t h  r e s p e c t  t o  t h e  m a t e r i a l  
e lements  o f  t h e  o f f e n s e ,  u n l e s s  a  purpose t o  
impose f u r t h e r  r e q u i r e m e n t s  p l a i n l y  appears .  



RCW 9A.36.031 
A s s a u l t  i n  t h e  t h i r d  degree.  

(1) A person i s  g u i l t y  o f  a s s a u l t  i n  t h e  t h i r d  
degree i f  he o r  she, under c i rcumstances  n o t  
amount ing t o  a s s a u l t  i n  t h e  f i r s t  o r  second 
degree : 

(a) W i t h  i n t e n t  t o  p r e v e n t  o r  r e s i s t  t h e  
e x e c u t i o n  o f  any l a w f u l  p rocess  o r  mandate o f  any 
c o u r t  o f f i c e r  o r  t h e  l a w f u l  apprehens ion  o r  
d e t e n t i o n  o f  h i m s e l f  o r  ano the r  person,  a s s a u l t s  
a n o t h e r ;  o r  

(b) A s s a u l t s  a  person employed as a  t r a n s i t  
o p e r a t o r  o r  d r i v e r ,  t h e  immediate s u p e r v i s o r  o f  a  
t r a n s i t  o p e r a t o r  o r  d r i v e r ,  a  mechanic,  o r  a  
s e c u r i t y  o f f i c e r ,  by  a  p u b l i c  o r  p r i v a t e  t r a n s i t  
company o r  a  c o n t r a c t e d  t r a n s i t  s e r v i c e  p r o v i d e r ,  
w h i l e  t h a t  person i s  p e r f o r m i n g  h i s  o r  h e r  
o f f i c i a l  d u t i e s  a t  t h e  t i m e  o f  t h e  a s s a u l t ;  o r  

(c)  A s s a u l t s  a  s c h o o l  bus d r i v e r ,  t h e  
immediate s u p e r v i s o r  o f  a  d r i v e r ,  a  mechanic ,  o r  
a  s e c u r i t y  o f f i c e r ,  employed by a  s c h o o l  d i s t r i c t  
t r a n s p o r t a t i o n  s e r v i c e  o r  a  p r i v a t e  company under 
c o n t r a c t  f o r  t r a n s p o r t a t i o n  s e r v i c e s  w i t h  a  
schoo l  d i s t r i c t ,  w h i l e  t h e  person i s  p e r f o r m i n g  
h i s  o r  h e r  o f f i c i a l  d u t i e s  a t  t h e  t i m e  o f  t h e  
a s s a u l t ;  o r  

(d) W i  t h  c r i m i n a l  n e g l i g e n c e ,  causes b o d i l y  
harm t o  ano the r  pe rson  by means o f  a  weapon o r  
o t h e r  i n s t r u m e n t  o r  t h i n g  l i k e l y  t o  p roduce 
b o d i l y  harm; o r  

(e) A s s a u l t s  a  f i r e  f i g h t e r  o r  o t h e r  
employee o f  a  f i r e  depar tmen t ,  c o u n t y  f i r e  
m a r s h a l ' s  o f f i c e ,  c o u n t y  f i r e  p r e v e n t i o n  bureau,  
o r  f i r e  p r o t e c t i o n  d i s t r i c t  who was p e r f o r m i n g  
h i s  o r  h e r  o f f i c i a l  d u t i e s  a t  t h e  t i m e  o f  t h e  
a s s a u l t ;  o r  



( f )  W i t h  c r i m i n a l  n e g l i g e n c e ,  causes b o d i l y  
harm accompanied by s u b s t a n t i a l  p a i n  t h a t  extends 
f o r  a  p e r i o d  s u f f i c i e n t  t o  cause c o n s i d e r a b l e  
s u f f e r i n g ;  o r  

(g) A s s a u l t s  a  l aw  enforcement  o f f i c e r  o r  
o t h e r  employee o f  a  l aw  enforcement  agency who 
was p e r f o r m i n g  h i s  o r  he r  o f f i c i a l  d u t i e s  a t  t h e  
t i m e  o f  t h e  a s s a u l t ;  o r  

(h) A s s a u l t s  a  peace o f f i c e r  w i t h  a  
p r o j e c t i l e  s t u n  gun; o r  

(i) A s s a u l t s  a  nurse ,  p h y s i c i a n ,  o r  h e a l t h  
c a r e  p r o v i d e r  who was p e r f o r m i n g  h i s  o r  h e r  
n u r s i n g  o r  h e a l t h  c a r e  d u t i e s  a t  t h e  t i m e  o f  t h e  
a s s a u l t .  For  purposes o f  t h i s  s u b s e c t i o n :  "Nurse"  
means a  pe rson  l i c e n s e d  under c h a p t e r  18.79 RCW; 
" p h y s i c i a n "  means a  person l i c e n s e d  under  chap te r  
18 .57  o r  18 .71  RCW; and " h e a l t h  c a r e  p r o v i d e r "  
means a  pe rson  c e r t i f i e d  under c h a p t e r  18 .71  o r  
18.73 RCW who pe r fo rms  emergency m e d i c a l  s e r v i c e s  
o r  a  pe rson  r e g u l a t e d  under T i t l e  18 RCW and 
employed b y ,  o r  c o n t r a c t i n g  w i t h ,  a  h o s p i t a l  
l i c e n s e d  under  c h a p t e r  70 .41  RCW. 

RCW 9A.36.150 
I n t e r f e r i n g  w i t h  t h e  r e p o r t i n g  o f  domest ic  
v i o l e n c e .  

(1) A  pe rson  commits t h e  c r i m e  o f  i n t e r f e r i n g  
w i t h  t h e  r e p o r t i n g  o f  domest ic  v i o l e n c e  i f  t h e  
pe rson :  

(a) Commits a  c r i m e  o f  domes t i c  v i o l e n c e ,  as 
d e f i n e d  i n  RCW 10 .99 .020;  and 

(b) P r e v e n t s  o r  a t t e m p t s  t o  p r e v e n t  t h e  
v i c t i m  o f  o r  a  w i t n e s s  t o  t h a t  domes t i c  v i o l e n c e  
c r i m e  f rom c a l l i n g  a  911 emergency communicat ion 



system, o b t a i n i n g  m e d i c a l  a s s i s t a n c e ,  o r  making a  
r e p o r t  t o  any law enforcement  o f f i c i a l .  

(2) Commission o f  a  c r i m e  o f  domest ic  
v i o l e n c e  under s u b s e c t i o n  (1) o f  t h i s  s e c t i o n  i s  
a  necessary element o f  t h e  c r i m e  o f  i n t e r f e r i n g  
w i t h  t h e  r e p o r t i n g  o f  domest ic  v i o l e n c e .  

(3) I n t e r f e r e n c e  w i t h  t h e  r e p o r t i n g  o f  
domest ic  v i o l e n c e  i s  a  g r o s s  misdemeanor. 

RCW 9A.48.090 
M a l i c i o u s  m i s c h i e f  i n  t h e  t h i r d  degree.  

(1) A person i s  g u i l t y  o f  m a l i c i o u s  m i s c h i e f  i n  
t h e  t h i r d  degree i f  he o r  she:  

(a) Knowi n g l y  and mal  i c i  o u s l y  causes 
p h y s i c a l  damage t o  t h e  p r o p e r t y  o f  a n o t h e r ,  under 
c i r cums tances  n o t  amount ing  t o  m a l i c i o u s  m i s c h i e f  
i n  t h e  f i r s t  o r  second degree ;  o r  

(b) W r i t e s ,  p a i n t s ,  o r  draws any 
i n s c r i p t i o n ,  f i g u r e ,  o r  mark o f  any t y p e  on any 
p u b l i c  o r  p r i v a t e  b u i l d i n g  o r  o t h e r  s t r u c t u r e  o r  
any r e a l  o r  p e r s o n a l  p r o p e r t y  owned by any o t h e r  
p e r s o n  u n l e s s  t h e  pe rson  has o b t a i n e d  t h e  express  
p e r m i s s i o n  o f  t h e  owner o r  o p e r a t o r  o f  t h e  
p r o p e r t y ,  under c i r c u m s t a n c e s  n o t  amount ing t o  
m a l i c i o u s  m i s c h i e f  i n  t h e  f i r s t  o r  second degree.  

(2) (a) M a l i c i o u s  m i s c h i e f  i n  t h e  t h i r d  
degree under s u b s e c t i o n  (1) (a) o f  t h i s  s e c t i o n  i s  
a  g r o s s  misdemeanor i f  t h e  damage t o  t h e  p r o p e r t y  
i s  i n  an amount exceed ing  f i f t y  d o l l a r s .  

(b) M a l i c i o u s  m i s c h i e f  i n  t h e  t h i r d  degree 
under  s u b s e c t i o n  ( I )  (a) o f  t h i s  s e c t i o n  i s  a  
misdemeanor i f  t h e  damage t o  t h e  p r o p e r t y  i s  
f i f t y  d o l l a r s  o r  l e s s .  

(c) M a l i c i o u s  m i s c h i e f  i n  t h e  t h i r d  degree 



under s u b s e c t i o n  (1) (b) o f  t h i s  s e c t i o n  i s  a  
g r o s s  m i  sdemeanor . 

RCW 9A.60.020 
Forgery .  

(1) A person i s  g u i l t y  o f  f o r g e r y  i f ,  w i t h  i n t e n t  
t o  i n j u r e  o r  d e f r a u d :  

(a) He f a l s e l y  makes, completes,  o r  a l t e r s  a  
w r i t t e n  i n s t r u m e n t  o r ;  

(b) He possesses, u t t e r s ,  o f f e r s ,  d i sposes  
o f ,  o r  p u t s  o f f  as t r u e  a  w r i t t e n  i n s t r u m e n t  
wh ich  he knows t o  be f o r g e d .  

(2) I n  a  p r o c e e d i n g  under t h i s  s e c t i o n  t h a t  
i s  r e l a t e d  t o  an i d e n t i t y  t h e f t  under RCW 
9 .35 .020,  t h e  c r i m e  w i l l  be cons ide red  t o  have 
been commit ted i n  any l o c a l i t y  where t h e  pe rson  
whose means o f  i d e n t i f i c a t i o n  o r  f i n a n c i a l  
i n f o r m a t i o n  was a p p r o p r i a t e d  r e s i d e s ,  o r  i n  wh ich  
any p a r t  o f  t h e  o f f e n s e  t o o k  p l a c e ,  r e g a r d l e s s  o f  
whether  t h e  de fendan t  was eve r  a c t u a l l y  i n  t h a t  
l o c a l i  t y .  

(3) Fo rge ry  i s  a  c l a s s  C f e l o n y .  

RCW 26.50.110 
V i o l a t i o n  o f  o r d e r  - P e n a l t i e s .  

(1) Whenever an o r d e r  i s  g r a n t e d  under t h i s  c h a p t e r ,  
c h a p t e r  7.90, 10.99, 26.09, 26.10, 26.26, o r  74.34 
RCW, o r  t h e r e  i s  a  v a l i d  f o r e i g n  p r o t e c t i o n  o r d e r  as 
d e f i n e d  i n  RCW 26.52.020, and t h e  respondent  o r  pe rson  
t o  be r e s t r a i n e d  knows o f  t h e  o r d e r ,  a  v i o l a t i o n  o f  
t h e  r e s t r a i n t  p r o v i s i o n s ,  o r  o f  a  p r o v i s i o n  e x c l u d i n g  
t h e  person f rom a  r e s i d e n c e ,  workp lace ,  s c h o o l ,  o r  day 
ca re ,  o r  o f  a  p r o v i s i o n  p r o h i b i t i n g  a  pe rson  f r o m  
know ing l y  coming w i t h i n ,  o r  k n o w i n g l y  r e m a i n i n g  



w i t h i n ,  a  s p e c i f i e d  d i s t a n c e  o f  a  l o c a t i o n ,  o r  o f  a  
p r o v i s i o n  o f  a  f o r e i g n  p r o t e c t i o n  o r d e r  s p e c i f i c a l l y  
i n d i c a t i n g  t h a t  a  v i o l a t i o n  w i l l  be a  c r ime ,  f o r  which 
an a r r e s t  i s  r e q u i r e d  under RCW 10.31.100(2)  (a) o r  
( b ) ,  i s  a  g ross  misdemeanor except  as p r o v i d e d  i n  
s u b s e c t i o n s  (4) and (5) o f  t h i s  s e c t i o n .  Upon 
c o n v i c t i o n ,  and i n  a d d i t i o n  t o  any o t h e r  p e n a l t i e s  
p r o v i d e d  by law,  t h e  c o u r t  may r e q u i r e  t h a t  t h e  
respondent  submi t  t o  e l e c t r o n i c  m o n i t o r i n g .  The c o u r t  
s h a l l  s p e c i f y  who s h a l l  p r o v i d e  t h e  e l e c t r o n i c  
m o n i t o r i n g  s e r v i c e s ,  and t h e  terms under wh ich  t h e  
m o n i t o r i n g  s h a l l  be per fo rmed.  The o r d e r  a l s o  may 
i n c l u d e  a  requ i remen t  t h a t  t h e  respondent  pay t h e  
c o s t s  o f  t h e  m o n i t o r i n g .  The c o u r t  s h a l l  c o n s i d e r  t h e  
a b i l i t y  o f  t h e  c o n v i c t e d  person t o  pay f o r  e l e c t r o n i c  
moni t o r i  ng.  

(2) A  peace o f f i c e r  s h a l l  a r r e s t  w i t h o u t  a  
w a r r a n t  and t a k e  i n t o  cus tody  a  person whom t h e  peace 
o f f i c e r  has p r o b a b l e  cause t o  b e l i e v e  has v i o l a t e d  an 
o r d e r  i s s u e d  under  t h i s  c h a p t e r ,  c h a p t e r  7 .90 ,  10 .99 ,  
26.09,  26.10,  26.26, o r  74 .34  RCW, o r  a  v a l i d  f o r e i g n  
p r o t e c t i o n  o r d e r  as d e f i n e d  i n  RCW 26 .52.020,  t h a t  
r e s t r a i n s  t h e  pe rson  o r  exc ludes  t h e  pe rson  f r o m  a  
r e s i d e n c e ,  workp lace ,  s c h o o l ,  o r  day c a r e ,  o r  
p r o h i b i t s  t h e  pe rson  f rom know ing l y  coming w i t h i n ,  o r  
know ing l y  r e m a i n i n g  w i t h i n ,  a  s p e c i f i e d  d i s t a n c e  o f  a  
l o c a t i o n ,  i f  t h e  person r e s t r a i n e d  knows o f  t h e  o r d e r .  
Presence o f  t h e  o r d e r  i n  t h e  l aw  en fo rcemen t  computer-  
based c r i m i n a l  i n t e l l i g e n c e  i n f o r m a t i o n  system i s  n o t  
t h e  o n l y  means o f  e s t a b l i s h i n g  knowledge o f  t h e  o r d e r .  

(3) A  v i o l a t i o n  o f  an o r d e r  i s s u e d  under  t h i s  
c h a p t e r ,  c h a p t e r  7 .90 ,  10.99, 26.09,  26 .10 ,  26 .26 ,  o r  
74 .34  RCW, o r  o f  a  v a l i d  f o r e i g n  p r o t e c t i o n  o r d e r  as 
d e f i n e d  i n  RCW 26.52.020,  s h a l l  a l s o  c o n s t i t u t e  
contempt o f  c o u r t ,  and i s  s u b j e c t  t o  t h e  p e n a l t i e s  
p r e s c r i b e d  by l a w .  

(4) Any a s s a u l t  t h a t  i s  a  v i o l a t i o n  o f  an o r d e r  
i s s u e d  under t h i s  c h a p t e r ,  c h a p t e r  7 .90 ,  10 .99 ,  26.09,  
26.10, 26.26,  o r  74 .34  RCW, o r  o f  a  v a l i d  f o r e i g n  
p r o t e c t i o n  o r d e r  as d e f i n e d  i n  RCW 26.52.020,  and t h a t  
does n o t  amount t o  a s s a u l t  i n  t h e  f i r s t  o r  second 
degree under  RCW 9A.36.011 o r  9A.36.021 i s  a  c l a s s  C 
f e l o n y ,  and any conduct  i n  v i o l a t i o n  o f  such an o r d e r  



t h a t  i s  r e c k l e s s  and c r e a t e s  a  s u b s t a n t i a l  r i s k  o f  
d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  ano the r  person i s  
a  c l a s s  C f e l o n y .  

(5) A v i o l a t i o n  o f  a  c o u r t  o r d e r  i s s u e d  under 
t h i s  c h a p t e r ,  chap te r  7 .90 ,  10.99,  26 .09 ,  26 .10 ,  
26.26,  o r  74.34 RCW, o r  o f  a  v a l i d  f o r e i g n  p r o t e c t i o n  
o r d e r  as d e f i n e d  i n  RCW 26.52.020,  i s  a  c l a s s  C f e l o n y  
i f  t h e  o f f e n d e r  has a t  l e a s t  two p r e v i o u s  c o n v i c t i o n s  
f o r  v i o l a t i n g  t h e  p r o v i s i o n s  o f  an o r d e r  i s s u e d  under 
t h i s  c h a p t e r ,  chap te r  7 .90 ,  10 .99 ,  26.09,  26 .10 ,  
26 .26 ,  o r  74 .34  RCW, o r  a  v a l i d  f o r e i g n  p r o t e c t i o n  
o r d e r  as d e f i n e d  i n  RCW 26 .52.020.  The p r e v i o u s  
c o n v i c t i o n s  may i n v o l v e  t h e  same v i c t i m  o r  o t h e r  
v i c t i m s  s p e c i f i c a l l y  p r o t e c t e d  by t h e  o r d e r s  t h e  
o f f e n d e r  v i o l a t e d .  

(6) Upon t h e  f i l i n g  o f  an a f f i d a v i t  by t h e  
p e t i t i o n e r  o r  any peace o f f i c e r  a l l e g i n g  t h a t  t h e  
respondent  has v i o l a t e d  an o r d e r  g r a n t e d  under t h i s  
c h a p t e r ,  chap te r  7 .90 ,  10 .99 ,  26.09,  26.10,  26.26,  o r  
74 .34  RCW, o r  a  v a l i d  f o r e i g n  p r o t e c t i o n  o r d e r  as 
d e f i n e d  i n  RCW 26.52.020,  t h e  c o u r t  may i s s u e  an o r d e r  
t o  t h e  respondent ,  r e q u i r i n g  t h e  respondent  t o  appear 
and show cause w i t h i n  f o u r t e e n  days why t h e  respondent  
s h o u l d  n o t  be found i n  contempt o f  c o u r t  and pun ished 
a c c o r d i n g l y .  The h e a r i n g  may be h e l d  i n  t h e  c o u r t  o f  
any coun ty  o r  m u n i c i p a l i t y  i n  wh ich  t h e  p e t i t i o n e r  o r  
respondent  t e m p o r a r i l y  o r  pe rmanen t l y  r e s i d e s  a t  t h e  
t i m e  o f  t h e  a l l e g e d  v i o l a t i o n .  

ORS 5 165.022 (2006) 

Oregon Revi  sed S t a t u t e  165.022 C r i m i n a l  
possess ion  o f  a  f o r g e d  i n s t r u m e n t  i n  t h e  f i r s t  
degree.  

(1) A person commits t h e  c r i m e  o f  c r i m i n a l  
possess ion  o f  a  f o r g e d  i n s t r u m e n t  i n  t h e  f i r s t  
degree i f ,  knowing i t  t o  be f o r g e d  and w i t h  
i n t e n t  t o  u t t e r  same, t h e  pe rson  possesses a  
f o r g e d  i n s t r u m e n t  o f  t h e  k i n d  and i n  t h e  amount 
spec i  f i e d  i n  ORS 165.013 (1) . 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION I1 

STATE OF WASHINGTON, ) Clark County No. 05-1 -028 16-5 
) Court of Appeals No. 34706-7-11 

Respondent, ) 
) 

VS. ) AFFIDAVIT OF MAILING 
1 

JOSEPH MICHAEL SCIMEMI, 1 
1 

Appellant. 1 
1 

LISA E. TABBUT, being sworn on oath, states that on the 23rd day of October 

2006, affiant deposited in the mails of the United States of America, a properly stamped 

envelope directed to: 

Camara Jones 
Clark County Prosecuting Attorney 
P.O. Box 5000 
Vancouver, WA 98666-5000 

And 

Joseph M. Scimemi/DOC# 877401 
Washington State Penitentiary 
13 13 N. 1 3th   venue 
Walla Walla, WA 99362-1065 

AFFIDAVIT OF MAILING - 1 - 

LISA E. TABBUT 
A T T O R N E Y  A T  L A W '  

1402 Broadway Longvlew, WA 98632 
Phone: (360) 425-8155 Fax: (360) 423-7499 



and that said envelope contained the following: 

(1) BRIEF OF APPELLANT 
(2) AFFIDAVIT OF MAILING 

Dated this 23rd day of October 2006. 

LISA E. TABBUT, WSBA #2 1344 
Attorney for Appellant 

SUBSCRIBED AND SWORN to before me this 23rd day of October 2006. 

Sharon A. Ball 
Notary Public in and for the 
State of Washington 
Residing at Longview, WA 98632 
My commission expires 0611 0107 

1 AFFIDAVIT OF MAILING - 2 - 

A T T O R N E Y  A T  L A W '  

1402 Broadway Longview, WA 98632 
Phone:  (360) 425-8155 Fax:  (360) 423-7499 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

