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'2. ASSl(;hl\/ll:N71 S 0 1 -  E R R O R  

01. I'hc trial court erred in not talting count I 1  
Srom the jur! for failure of the inl'ormation 
to allege all of'tlic clemcnts ol'malicious 
miscliief'in the lirst dcgrcc. 

02. 1 he trial co~lrt erred in finding I'etcrson 
sul?ject to the scntcncc cnhanccmcnt for 
artncd \\it11 a dcadl! \\capon in count 11. 

Icrrce. malicious mischief in the lirst dc, 
\z here thc c\ idencc does not support 
such a finding. 

03. Tlie trial court erred in not dismissing 
count 1. attempted robberj in the first 
degree. for lack of sufficient) of the 
e l  idence. 

04. In f-inding Peterson guilt! of attempted 
robber] in the first degree. the trial court 
erred in entering tindings of fact 1 1. 13, 13 
and 15 as set forth herein at pages 6-7. 

05. I11 finding Peterson guilt) of nlalicious 
mischief in the first degree while arined 
M ith a dead15 lveapon, the trial court 
erred in entering finding of fact 15 as 
set forth herein at pages 8-9. 

06. In finding Peterson guilt! of attempted 
robberj in the first degree. the trial court 
erred in entering conclusions of Ian 2, 3 a11d 
4 as set forth herein at pages 8-9. 

07. In finding Peterson guilt) of  ~nalieious 
niischief in the first degree nliile armed 
17, it11 a d e a d l ~  \heapon, the trial court 
erred in entering conclusions of lam 7 
and 8 as set forth herein at pages 9-1 0. 



08. 1 he trial court erred in entering the lerdict 
finding I'eterson guilt! of attempted 
robber) in the first degree as set forth 
herein at page 10. 

0 .  The trial court erred in entering the erdict 
linding I'eterson guilt! ol'malicious 
miscllief in the first dcgrec as set forth 
hcrein at page 10. 

10. Phe tsial coiu.t erred in entering the \ e d i c t  
finding Peterson armed II it11 a dcadl) \%capon 
at the time of the commission of count 11. 

(lrce as lllalicious mischief in the first de, 
set forth herein at page 10. 

H. ISSL'E-23 PERTAINING TO ASSIGNhlEN'I'S OF ERROII 

01. Whether a con\ iction for n~alicious mischief in the 
first degree pursuant to an information that 
fails to allege all of the elel~ients of the offense 
must be rci ersed and disnlissed? [Assignment of 
Error No. 11. 

02. M'hether there mas sufficient e l  idence to 
support the sentence enhancement for armed 
13 ith a deadlj meapon in count 11. n~alicious 
mischief in the first degree? [Assignments of 
Error Nos. 2. 5 and 71. 

03. Whetlier an attempted robbery in the first 
degree con~ic t ion  can be based upon force used 
after the propertj taken had been abandoned? 
[Assiynrne~its of Error Nos. 3. 4 and 61. 

04. Whether there mas sufficieilt e~ridence to 
uphold Peterson's cri~ninal  con\riction for 
attempted robbery in the first degree? 
[Assignment of Errol- No. 3, 4 and 61. 



08. U'hether the trial court erred in cntcring the 
I erdict finding I'cterson guilt) of attempted 
robber! in the first dcgrcc? (.\ssignment ot' Error 
h o .  81. 

0 \AThether the trial court errcd in entering tlic 
Icrdict linding Pctcrson guilt) of malicious 
mischief in the first degree'? [Assignment 01' 1~-sor  
KO. 91. 

10. M'lictlier the trial court errcd in cntcring tlie I crdict 
finding Pctcrson armed \\it11 a dcadl) \\capon 
at the time of the co~~imiss ion of count 11. 
malicious miscl~icf in t l ~ e  first degree'? 
[Assignment of Error No. 101. 

C. STATkJXIENT OF THE CASE 

01. Procedural Facts 

Ronnie Adam TJ ler Peterson (Peterson) \\as 

charged by first amended information filed in Thurston Count! Superior 

Court on April 11. 2006. 1\it11 attempted robber! in the first degree nhilc 

armed \<it11 a deadl! neapon, count I. or. in the alternati~ e, assault in the 

second degree mhile armed u i th  a deadly neapon. and malicious mischief 

in the first degree ~ ~ h i l e  armed ~ v i t h  a deadl: weapon. count 11. contrarjr to 

RCM's 9.4.28.020. 9A.56.200(l)(a)(i) or (ii). 9A.36.021(1)(c) or (e). 

9A.48.070(l)(a) and 9.94A.602. [CP 17-1 81. 

Peterson \\as found guilty of attempted robber! in the first degree 

while armed \vith a deadl! meapon and malicious mischief in the first 



degree \iliilc armed uitli a dcadl! \\capon. [('P 331. ?'he court entered 

the fbllo\z ing Findings ol'1;act & ('onclusions of  Ida\\. and Verdicts: 

I At about 6:30 p.m. on Ileceml~cr 28 .  3005. 
Ilonald M'cstfall. his 1 8-4 car old son 
"Donnic." and the latter's 18-4 ear old fi-iend 
KJ an Johnson. ucrc returning to the Mudd 
Bay Parl, & Kide alicr a dal of skiing. Ihc! 
were going to drop Ryan off \z here his car 
mas parked. 

7 -. "Donnie" as dri\ i ~ i g  the Westfall \ ehicle. 
IIis father \\as in the front passenger seat. 
and R! an \\as in tlie rear scat. As tlie trio 
approaclied Johnson's parked car. the! each 
noticed that the rear lights mere llashing 
There mas one other car parked in tlie lot as 
\\ell. some distance ama! (exhibit 17). 

3. As the trio approached Johnson's car the! 
could see a person - later identified as the 
defendant - emerging froni n ithin Jol~nson's 
car. lit up b) the headlights of their truck. 
The defendant ran, and was seen to be 
carrying something. The defendant later 
admitted to the police that lie had the car's 
stereo in his left hand and knife in his right 
liand. The theft of t l ~ e  stereo \\as occurring 
as the trio mas approaching Johnson's 
\ ehicle. 

3.  Donald Westfall noted that the defendant ran 
to the vehicle parked on the souther l~~ side of 
the lot. and then he ran nest. to\\ ards tlie 
Madrona Beach Road and O'Learl Road 
intersection (exhibit 17). Do~iald ordered 
his son to pursue. and the bo! did so. and 



calne along side the running dclkndant 
(clhibits 5 .  6. 17). 

5 .  While thc \ chiclc \ins still moi ing Ilonald 
U'estfhll lcapcd from tlic passenger seat and 
salt tlic del'cndant tr! to escape into bushes 
that apparcntl! \terc impenctrablc. fi)r the 
defendant turned and conf'ronted M/estfall. 
"Ilonnic" U'cstfall and Rq an Johnson heard 
t l ~ c  dcf'cndant threatcn Donald. Senior. b! 
saq ing "I ha\ e a hnife - I ' l l  cut J ou!" or 
nords  to that cffect. Donald Senior did not 
immediatelq see the knife. but put his arms 
out more than s h o ~ ~ l d e r  \\idth apart to 
defend himself as the defendant "came at 
mc." as he testified. 

6. Westfall blocked the defendant's attack b j  
grasping both his urists and. after a brief' 
struggle, overpowered the defendant and put 
him on the ground. The defendant 
continued to fight bq trq ing to move his 
arms and buck \A'estfall from on top of liim. 
to no alrail. It was during these moments 
that Mr. Westfall could see the knife - blade 
out - (exhibit 10) in the defendant's right 
hand. Westfall m-restled the knife a u a j  bq 
verbal comniands and phj sical force. and 
held the dcfendant on the ground until 
deputy shcriffs arri\.ed. 

7. Short11 after subduing the defendant. the 
other vehicle i l l  the lot - the one the 
defendant initiall~ had run to -pulled out of 
the park 8( ride and stopped bq the scene. 
'I-lie defendant mas heard to q ell "Eric!" and 
urged the dri~rer to 1eat.e. 13 hich he did - 
\vestbound on bladrona Beach Road (exhibit 
17). 13he dri\ er has Iie\.er been identified. 



8. 1:acIi of'thc "\ ictinis" - Donald M'cstSall. his 
. . 

son. "Donnic. and I<! an  Johnson. testified 
that things "happened fast" or "\ er) fast ." 
I IILIS,  "llonnic" and Johnson did not s c  thc 
knife held bq the defendant until he (the 
def'cndant) \i as on tlic ground. fhc) \I ere 
unsure 01' \z lien the dcf'cndant - \hho  as 
cars) ing the car stereo li-om Johnson's car. 
relinquished it .  Neither mas Donald 
Wcstl'all. l ie  san the dcl'cndant running 
ui th  it. but did not notice it nhcn the 
defendant turned and "came at" him. fhe  
car stereo -\,slued at $650 - \ \ a s  located in 
the \ icinit! of ~zrhere the altercation bet~heen 
the defendant and Donald Westfall took 
place. (exhibits 5. 6. 17). 

9. Af'ter the deputies arsil ed, the defendant mas 
inter\ iened at the scene. The tape-recorded 
inter1 ien and transcript of it mere admitted 
into elridenee as exhibits 13 and 13. 

10. The defendant admitted that he used the 
knife (exhibit 10) to cut the mires and 
extricate the car stereo from the dashboard 
(exhibit 2 & 3). He had used a metal punch 
(exhibit 10) and flashlight to gain entry into 
the vcliicle (exhibit 1 & 2). Wlien he was 
cauglit leal ing the car. the defendant had the 
stereo in his left hand and the knife in liis 
right. He said that remo\ ing the stereo "\\as 
a bitch." and that he "ripped the dash apart." 
The damage to the ehicle mas in excess of 
$1,500. 

1 1 .  When l4'estfall caught up to him. the 
defendant admitted that he said "1'11 cut J ou. 
don't f~lcking touch me or 1-11 cut you." He 
said that he had a knife in his right hand. the 
stereo in his left hand (exhibit 14. page 4. 
lines 1-4). The defendant dropped the car 



stereo onl! in a11 effhrt to conli.ont M'estfall 
and tlircatcn him \+it11 the I,nilk. 

13. He~idcs thc knife uscd in tlic foregoing 
(c\hibit 10). the defendant \ \as  fbund to be 
carrj ing a 3 "buttcrfl! " knifc (cdiibit 12) 
and another folding knife (e\Iiibit 1 1 ) .  1 he 
blade on exhibit 10 - the knife uscd to 
commit tllc rcmo\al and theii oi'the stereo, 
and the knilL. carried thercaf cr b\ the 
deScndant - \+as three inches. 

13. The testimony of the three ictinis \\as 
credible. l'lie testisiio~iy of the defendant 
mas not credible. Ob\ iouslj . he mas not 
relating ex ents as the) transpired. but he 
prepared for this trial and prepared his ow11 
testimon! . More01 er, he admitted to lies 
during his cross-examination. 

14. The foregoing elJents occurred in the State 
of Washington. 

15. These facts are sufficient to pro\ e the crimes 
alleged - .4tten1pted Robber) in the First 
Degree bThiled Armed w ith a Dead11 
Weapon. and Malicious Mischief in the First 
Degree M'hile Arsned with a Deadlj 
\'capon - be! ond a reasonable doubt. 

Based on these iindings. the Court made the 
folio\+ ing: 

11. CONCLUSIONS O F  L A W  

1 .  Generally. robber) requires theft fro111 the 
person of another or in the presence against 
his mill b! the use or threatened use of force 
or iolence. Such force must be used to 
obtain or retain possession of the propert). 
or to prel ent or 01 ercome resistance to the 



taking. .l'liis is tlie so-callccl "trans:ictional" 
\ ic\\ ol ' robbcr~ Sollo\\cd in the State of 
\4'asliington. State \ . I I a n d b r ~ d l .  1 19 
M'n.2d 284. 200. 830 P.2d 631 ( 1  992). 

7 -. In State \ .  Johnson. 155 M n.2d 600. 12 1 
1'.3d 91 (2005) the court ruled that a robber! 
con\ iction could not be sustained mhcn tlie 
force used (b\  the desendant) \+as to cscapc, 
afier. the (Iormallq) pcaccabll - -  taken 
propert! \\as abandoned. -llie decision in 
Johnson. supra. drans  a line bctneen uhen  a 
"transaction" ends and m hen an escape 
begins. and that appears to bc the ~ n o ~ n e n t  
the propertj is abandoned. 

3. Essentiall! . the defendant testified that he 
abandoned the stolen car stereo and mas 
attempting to escape. The court did not find 
this testimon> credible. Rather. the 
e\ idcncc proI7es that insofar as tlie defendant 
relinquished the stereo. or dropped it. lie did 
so in an effort to confront Ilonald Westfall 
in order to retain possession of the stolen 
propertj or to 01 ercome resistance to the 
taking of the property. 

The conduct of the defendant constituted a 
substantial step to+bards the commission of 
Robber! in the First Degree. The defendant 
attempted to take personal property from the 
person of another. or in his presence. against 
his \+ill. b ~ r  the threatened use of immediate 
force. violence, or fear of injur! to that 
person or the person of anjrone. Said force 
mas used in an attempt to retain possession 
of said propertj (the car stereo) or to pre\ ent 
or oxercome resistance to the taking. 
Furthermore . at the time of the cominission 
of tlie aforesaid. the defendant \.\.as armed 
n i t h  a deadlq \\ eapon. Accordingl! . the 



defendant is guilt! of' the crimc of' 
.Ittempted Robber! in the 1-irst I1eg1-cc as 
cliargcd in Count I .  

5 .  1 lie def'cndclnt \?.as armed \\it11 cuhibit 10 
during the commission of the crimc alleged 
in count I .  Thc Lscapon. used b! the 
dcf'endant. carried b! thc defendant in his 
right hand. Lsas rcadil! axailable for 
oSScnsi\ e or dcl'cnsi\ c use. Considering the 
nature of the crime. the \&capon itsell: and 
thc circun~stances. the court is con\ inced, 
be] ond a reasonable doubt. that the 
dcfcndant Isas artncd M ith a dead! \$capo11 
as proscribed b! RCN' 9.94A.602. 

6. The defendant smashed his \\a! into RJ an 
.lolitison's kehicle and pried the car stereo 
from the dashboard and damaged the car in a 
dollar amount in excess of $1.500. He was 
anarc of \$hat he \\as doing. The defendant 
acted knowingl! and maliciousl~ at the this 
time. Accordingl!. the defendant i~ guilt) 
of Malicious Mischief in tlie First Degree as 
charged in count 11. 

7. Furthermore. the knife used in the 
comniission of the crime in Count I1 mas 
deadl! 1s capon as proscribed b! RCW 
9.94,4.603. The ex idence has pro1 ed. 
be) ond a reasonable doubt. that there I tas a 
connection bet\% een thc defendant and the 
\I. eapon. the n eapon \?,as easilj accessible 
and readil) a\lailablc for offensix e and 
defensil e use. and there mas a coilnection 
betmeen the meapon and the crime. 

8. As to both the dead11 weapon special 
findings of Count I and 11. the knife - 
exhibit 10 - \\as an implement or i~~st rument  
that had the capacit~r to inflict death and. 



lYom the nianner in \\hich it  \ \ as  L I S C ~ .  \ \as 
likcl! to produce or ma) easil) produce 
death. 

Based upon the f'orcgoing findings ol' fact and 
conclusions of' lau.  the \ crdicts of'the court are: 

1 .  'fhe defendant is guilt) of thc crime 01' 
-0rce as Attempted Robber) in the First IIL, 

charged in Count 1. 

2.  The defendant is guilt! of the crime of 
Malicious Mischief in the First Degree as 
cliarged in Count 11. 

1 
-1 . The defendant \\as armed ui th  a deadlj 

ueapon at the time of the conlmissio~i of the 
crime in Count I .  

4. The defendant mas armed u i th  a dead!. 
weapon at the time of the conlnlission of the 
crinle in Count 11. 

[CP 30-341. 

Peterson 11-as sentenced 13 ithin his standard range and timely notice 

of this appeal followed. [CP 22, 35-43]. 

02. Substanti1.e Facts 

According to D e p u t ~ ~  I \  anovich. Donald Westfall. 

Sr. heard threats made b! Peterson but "didn't remember \\hat was said at 

all." [RP 04/12/06 151. The blade of the knife used in the incident 

measured to be no more than 3 three inches. [RP 04112/06 301 



Donald \h c~~l'a11. Sr. explained that he and I'etcrson e\cntuallj got 

into a "\\restling match. and I nrestled hi111 to the ground." [RP 04'12'06 

441. "1 don't k n o \ \  \\hat he mas jelling at me." [RI' 03'1 2/06 35 1 .  "I 

could see tlle blade in his riglit hand." [RI' 04'1 2 06 371. 

At some point, hc dropped tlic stereo. tossed it  
do\\ n 011 tlic ground. I Iis hand \\ere - - one hand 
\\as out, I remember that. Like I said. it \ \as  \ e r j  
quick. I knoll that I grabbed, I grabbed both of liis 
nrists and held them awa) from our bodies as I 
brought him down to the ground. 

I don't exact11 remember \\lien he dropped the 
stereo. so I can't remember at that point if lie threu 
it down. I beliebe he had it in liis hands \&hen I got 
out of tlie truck. but it mas 1) iilg, it mas la! ing these 
in the ditch. 

[RP 03  '1 2,'06 541. 

Q. You mentioned that he canie out of the 
bushes. Do you recall him hating a stereo 
in his hand when he came out of the bushes? 

A. I do not recall u h e n  I sam him drop. 
specificallj . \\hen he dropped the - - \\ hen 
he dropped tlie stereo. 

Q. W7heii he came out of the bushes. did I, ou 
see a stereo in his hands? 

A. He n a s  mith his back to  the bushes. At 
sonie point he tossed the stereo donn .  

[RP 041 12/06 5 81 



Mlcstfall. Ss. remembered telling the police that Peterson had 

tIi~-o\\n the radio in the b~~sl ies  bcfbrc tlic t\io them got into a tussle. [RP 

03'1 2'06 59-60]. Il'cstl'all's son heard I'ctcsson tell his dad that he Iiad a 

hnil'c and that lie ~ o u l d  cut him. "or something like that." I RP 031 12/06 

I'etesson told Deput) Mark flolden: "I had the kniSe in m! sight 

hand and the stereo in n11 left liand." [RI' 04/12/06 1091. 1 Ie testified that 

lie had dropped the stereo \\hen he \\as running ana:. prior to his 

encounter mith Westfall. [RP 03/1 2/06 107, 1091. M'lien questioned about 

his statement to I-Iolden. he explained: '-1 \&as tr! ing to recall n l ~ a t  had 

happened. and when I \\as running m a y .  that is \\lien I I~ad that." [RI' 

01. A CONVICTION FOR MALICIOUS 
MISCHIEF IN THE FIRST DEGREE 
PURSUATT TO AN INFORMATION 
'TI-IAT FAILS TO ALLEGE ALL OF THE 
THE ELEMENTS OF THE OFFENSE 
MUST BE REVERSED AND DISMISSED. 

The constitutional right of a person to be informed 

of the nature and cause of the accusation against him or her requires that 

el er? material clenicllt of the offense be charged 1% it11 definiteness and 

certaint!. 2 C. Poreia. \&'liarton on Criminal Procedure Section 238. at 69 

(1 3111 ed. 1990). In Lf'asliington. the information  nus st include the 



essential common la\\ elements. as \\ell as tlic statutorj clciiients. of thc 

crime charged in order to appraise tlie accused of tlie nature of the charge. 

Sixth Amendment: Const. art. 1 .  Section 22 (amend. 10): CrR 2.1 (b): State 

\ . I<iors\ ik. 1 17 M:n.2d 93. 8 12. P.2d 86 ( 1991 ). Charging documents that 

fail to set forth tlie essential elements of'a crime are constitutionallj 

del'ecti\ e and require dismissal. regardless of uliether the dcl'endant ha5 

sho\\n pre.judice. Statc \ . I Iopper. 1 18 Wn.2d 15 1 ,  155. 822 11.2d 775 

(1992). I f :  as here, the s~~f'ficiencj of the informatio~i is not challenged 

  until after the \,erdict. tlic information "\bill be niore liberally construed in 

fa\ or of aliditj . .. ." K i o r s ~  ik. 1 1 7 \Vn.2d at 102. 'l'he test for the 

sufficiencj of charging docutncnts challenged for the first time on appeal 

( I )  do the necessarj facts appear in an! form. or b) 
fair construction can tliej be found. in the charging 
docun~ent; and. if so, (2) can the defendant s h o ~  
that he or she as nonetheless actuallj prejudiced 
by the inartful language \hhicli caused a lack of 
notice? 

It is not fatal to an infonnation that the exact nords  of the statute 

are not used; it is instead sufficie~it "to use \lords con\ e j  ing the same 

meaning and import as the statutor! language." State 1.. L2eacli. 1 13 

lf'i1.2d 679. 689, 782 P.2d 552 (1989). The information must. home\,er. 

"state the acts constituting the offense in ordinar! and concise 



language ...." State I .  R q  se. 66 \J7n.2d 552, 557. 403 P.2d 838 (1 965). 

1 lie cluestion "is ~zlietlier the nords  mould rcasonablj appraise an a c c ~ ~ s c d  

o f  the elements of'thc crinic charged." Kiorslik. 1 17 Min.2d at 109 

I he primal-! purpose (of a charging document) is to 
g i \ e  notice to an accused so a defense can be 
prepared. (citation omitted) 'l'hcrc are t ~ o  aspects 
ol' this notice f'unction ink o l ~  cd in a charging 
document: ( 1 ) tlie description (elements) of tlie 
crime charged: and (2) a description of tlic specific 
conduct of the defendant mhich allegedlq 
coiistituted tlie crime. 

Auburn I . Brooke. 1 I 0  Wn.2d 623. 629-30. 836 P.2d 21 2 (1 902). 

RCU' 9A.48.070(l)(a) p r o ~ ~ i d e s  that a person is guilty of malicious 

mischief in tlie first degree if lie k~io~kiiigly and maliciouslq : 

(a) Causes phq sical damage to the propert! of 
another i11 an aniou~lt euceeding one thousand fi\ e 
hundred dollars.. . . [Emphasis added]. 

Peterson was charged in the first amended information as follo\i s: 

In that the defendant. RONNIE ADAM TYLER 
PETERSON. in tlie State of Washington. on or 
about the 28"' daq of December. 2005. did 
kiio~? inglq and maliciouslq cause ph j  sical damage 
in excess of $1.500 Ihhile armed n i th  a dead]! 
meapon: That at the time of the conimission of said 
criilie. the defendant mas armed m ith a deadly 
ueapon as proscribed by RCU7 9.94A.602. 

[CP 1 81. 

The amended information failed to appraise Peterson of all of the 

elements of ~nalicious mischief i l l  the first degree. The inforniation did 



not alleged that Peterson c a ~ ~ s e d  "phj sical damage to the propert! of' 

. . 
another. I lie infostnation is thiis dcSecti\ e. and the con\~iction obtained 

on this charge I I I L I S ~  be rc\ersed and the charge dismissed. State 1 .  

Kitchen. 61 U'n. App. 91 1 .  812 1'.2d 888 ( 1  991 ). I'ctcrson need not slio\i 

prejudice. since I<joss\ i l i  calls I'or a re\ ic\\ of' pre.judicc onl! il'the "liberal 

interpretation" upholds the lalidit! of the inf'ormation. .See State 1. 

02. THERE F'AS IKSUFFICIENT EVIDEUCF TO 
IJPHOLD PETERSON'S SENTENCE 
EKI-IANCEMENT FOR ARMED WITH A 
DEADLY F'EAPON AT THE TIME OF THE 
COMMISSION OF TIIE CRIME OF MALICIOliS 
MISCHIEF IN THE FIRST DEGREE. 

The test for deterniining the sufficiencj of the 

el idence is nhether. after \-ie~xing the evidence i11 light niost fa\ orable to 

the State. an! rational trier of fact could ha\re found guilt be: ond a 

reasonable doubt. State \,. Salinas, 1 19 Wn.2d 192. 201. 829 P.2d 1068 

(1 992). All reasonable inferences fro111 the evidence 111ust be drawn in 

fa\ or of the State and interpreted most strong11 against the defendant 

Saliiias. at 201: State 11. Cral~en. 67 Wn. App. 921. 928. 841 P.2d 774 

11 ence. (1 992). Circumstantial el idence is no less reliable than direct e\ 'd 

and criminal intent ma! be inferred from conduct n liere "plainlj indicated 

as a matter of logical probabilit! ." State 1. Deln~arter. 94 U'n.2d 634. 638. 



0 18 1'.2d 09 ( 1080). A claim 01' insuf'licicnc! admits the truth of the 

State's L'\ idencc and all infercnccs that rcasonabl! can bc dram11 

RCM 9.94A.602 pro\ ides, in r c l c ~  ant part: 

kor purposes ol'this section, a dcadlq \\capon is an 
implcmcnt or instrument \\hicli has thc capacitl to 
inflict death and fiom the manner in \iliich it  IS  

used. is likelq to produce or Ilia! easil! and rcadilq 
producc death. The follou ing instruments are 
included in the tern1 deadlj \\capon: Blackjack. 
sling shot. bill), sand club. sandbag. metal 
knuckles. any dirk. dagger. pistol. re\ 011 er. or an! 
other firearm. an] hnifc ha\ inz a blade longer than 
three inches. an> razor uith an unguarded blade. 
an! metal pipe or bar used or intended to be used as 
a club. an! explosi\~e, or an! weapon containing 
poisonous or injurious gas. [Emphasis added]. 

As the blade on the knife used in the incident measured to be no 

more than 3 inches [RP 04/12/06 30](,) as acknolvledged bj. tlie trial court 

[RP 04/12/06 145-461, it did not conie ~ i t l i i n  the statutory list of deadlj 

weapons. and thus required extrinsic el~idence that it \?;as used in a manner 

-'liltely to produce or tna? easilj and readily produce deatl~." The State did 

not carrj its burden of prol~ing this. offering no evidence of the use of the 

knife in this context \,is-a-vis the lnalicious mischief charge. mith tlie 

result that it mas error to enhance Peterson's sentence for malicious 

mischief in the first degree based on this factor. 



0 3 1 1  11 Rl M 11'; INS1 1 1 IC'I12h l I VIDklCF:  TO 
(11'1 IO1,Il 1'1 1 1  IISOU'S COSVICTION FOR 
A l I I.MP I I I >  I IRY I 111 GRL-1 ROBBERY ' 
A pus011 commits robber! b! unlan full! taking 

propert) f'rom anothcr or in his presclicc against his \ \ i l l  b) the use o l  

threatened ~ ~ s e  of Sorcc to take or rctain the propcrt~ . 

Such fhrcc or fear must be ilsed to obtain or rctain 
possession of the propert!, or to prc\ ent or 
01 ercon~e resistance to the taking: in either of uhich 
cases the degree of force is immaterial. 

A person commits first degree robber! if during the commission of 

the robber), or in immediate flight therefrom. he or she is armed \%it11 a 

deadlj ueapon or displays \\hat appears to be a deadlj weapon. RCNF 

9A.56.200(1)(i)(ii). And a person con~mits  attempted first degree robber! 

\\hen he or she takes a substantial step toward the commission of robbery 

in thc first degree. RC\h7 9A.28.020. 

The tra~isactional ~ ~ i e u  of robber) as reflected in IVashington's 

robber! statute requires that the force be used to either obtain or retain 

propert! or to o\,ercome resistance to the taking. State \.. Jol~nson. 155 

' The test relating to the sufficienc~. of the evidence previously set forth hereiii. at 
15-1 6. is her&> incorporated t p  reference for the sole purpose of a\.oiding needless 
duplication. 



I lcre. Peterson tc\tilicd that lie had droppcd the stereo \\hen he 

\\as running a\\ a).  prior to his encounter \\ it11 Ll.'cstlall [RI' 0 4 1  2/06 107. 

1001. and no \+itncss testified to the contrar~.  \+ith U'cstfall stating that he 

d ~ d n ' t  remember ~ h c n  I'eterson had droppcd the sterco [RP 0411 2 06 541. 

\zhich is consistent \sit11 the trial court's oral finding that "there is a chase" 

and "at some point the defendant releases his grip on the stereo but 

maintains his grip on the knife." [RI' 04/12/06 1421. Conconiitantlq. 

under these facts. gi\ en tliat Peterson \\as not attempting to retain the 

sterco during his encounter \\it11 Westfall. and had in fact abandoned tlic 

propert! before using force to a\ oid apprehension. the State failed to carr? 

its burden of prol~ing tliat the force used b> Peterson in his struggle nit11 

M'estfall related to the taking or retention of the stereo. either as force used 

direct]! in the tal\ing or retention or as force used to prevent or o\Tercome 

resistance. mith the result that his con\ iction for attempted first degree 

robbery must be re\ ersed and dismissed. 

E. CONCLCSION 

Rased on the a b o ~  e. Peterson respect full^ requests this 

court to re\ erse and dismiss his con\ictions consistent ~ v i t h  the arguments 

presented herein. 

1 



I I A T I ~ D  this 9"' da!. of August 2006. 

Rcspectfullj submitted. 

7'110171~1\ 1101 / C  

?'IIOh~lAS E. DOY1,l: 
Attosncj Ibs llplxllant 
%/SEA NO.  10634 

I ' u / /* ic~~ i  , 1  I'ethick 
I'AI'RICIA A. 1'1; 1.1 IICK 
Attosl~cq Sos Appellant 
WSBA NO.  21 324 



I ccrtil) that I mailed a cop! oi'the abol c brief bj  depositing same 

in the Ilnited States Mail. first class postage prc-paid, to the follo\hing 

people at the addresses indicated: 

James C. I'oners I<onnie '2. I .  Pctcrson #803785 
Senior 1)cp I1ros Attosncq WSII 
2000 1,ahcridgc Ilsi\c 'in P.O. 1301 777 
01) mpia. U'A 98502 h4onsoc. \4'4 08272 

DATF:D this 9"' da) of .4ugust 2006. 

Thonms E. Dq,,le 
Thomas E. Do! le 
Attornel for Appellant 
WSBA No. 10634 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

