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I. ASSIGNMENT OF ERROR

A. Assignment of Error

1. The trial court erred by denying Deanna Kraft an opportunity
to request an award of her attorney fees and costs as the prevailing party
following Wachovia’s voluntary dismissal of their claims against her. CP
108-109; RP 1-13.
B. Issues Pertaining to Assignment of Error

1. Was it error for the trial court to deny Deanna Kraft the
opportunity to request an award of attorney fees and costs as the prevailing
party following Wachovia’s voluntary dismissal of all its claims against her
on the morning of trial? (Assignment of Error 1).

II. STATEMENT OF THE CASE

In June of 1997, Deanna Kraft’s husband at the time (now her former
husband) took out a Small Business Administration loan from The Money
Store to purchase a home and veterinary business, which were located on the
same premises. CP 4-5, 11, 30, 56. The home and business were located in
North Carolina. CP 56. Ms. Kraft’s former husband, Randolph Kraft
(hereinafter, “Dr. Kraft”), signed a Note in the amount of $172,000 and a
Deed of Trust that attached to the home. CP 30-41. Deanna Kraft did not

sign the Note. CP 30-33, 56. She did sign a Personal Guaranty and the Deed
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of Trust (which attached to her home). CP 34-44; 56. Wachovia alleges it is
the holder of the obligations signed by the Krafts to The Money Store. CP 5.

The Krafts were divorced in 1998. CP 59-64. Pursuant to the Kraft’s
Separation Agreement Dr. Kraft was made responsible for the obligations to
The Money Store. Id. In 2003, Dr. Kraft filed for Chapter 7 bankruptcy
protection. CP 5, 11. In approximately 2004, after getting relief from the
bankruptcy stay, The Money Store’s deed of trust was foreclosed in North
Carolina. CP 5, 11, 25-29, 95. On September 19, 2005, Wachovia brought
suit against Deanna Kraft alleging it is the holder of the The Money Store
obligations, that a deficiency of almost $80,000 remained after the
foreclosure, and that Deanna Kraft is liable for the deficiency. CP 2-6. A
trial on Wachovia’s claims was set for March 20, 2006. CP 1.

In January of 2006, Wachovia filed a motion for summary judgment,
which included a request that Ms. Kraft be held liable for Wachovia’s
attorney fees and costs pursuant to the deed of trust and guaranty signed by
Ms. Kraft. CP 14-18. Wachovia’s motion for summary judgment was denied
on March 3, 2006. CP 104-107.

Seventeen days later, on the day set for trial, Wachovia presented to
the court a motion for voluntary dismissal without prejudice and without an

award of fees or costs pursuant to CR 41(a)(1)(B). CP 108-109; RP 4. Ms.
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Kraft opposed the dismissal being without prejudice and without an award of
fees or costs. RP 6. At the hearing, the following discussions took place:

[MR. KIGER]: And then we're also asking that the
Court just reserve jurisdiction to award attorneys' fees, with
defendant as a prevailing party.

[ attached a case, Marassi v. Lau, which basically says
that when a plaintiff dismisses a case voluntarily, either with
or without prejudice, the Court does retain jurisdiction to
consider an award of fees. And if the Court would just
reserve that issue, I can talk to my client about bringing a
motion at a later time for that, as long as the Court reserves
jurisdiction.

RP 6-7.

MR. KIGER: Could we reserve the issue of costs?
The other case I submitted said that the defendant is
automatically a prevailing party. We would have to brief the
Court on the issue of whether -- you know, what types of fees
and costs are awarded. But we just want to reserve that issue,
your Honor.

I believe their proposed order says without fees or
costs, and we just want to reserve that issue.

That's the Marassi v. Lau case.

THE COURT: Anything further, Mr. Kiger?

MR. KIGER: Just to reiterate we're not asking for a
decision today; we're just asking that the issue be reserved.

THE COURT: The problem I have with reserving this
is that it will be hanging out there. And it may hang out there
for eternity if the parties do decide to settle and go away and
never inform this Court of that issue.




I believe the civil rule does give the defendant the
opportunity to ask for those fees if Wachovia files suit again,
under the Civil Rule 41.

MR. KIGER: The rule only allows costs, it doesn't
allow fees, is my reading of it.

For what it's worth, I can assure the Court that I will
probably file a motion within the week if I could -- Ms. Kraft
has other attorneys advise her, you know, a North Carolina
attorney on this issue. And it may take a little while for me to
get their cost bill. And we could certainly let the Court know
too if for some reason Ms. Kraft decides not to file a motion.

MR. KLEINBERG: Your Honor, from what I recall
too under CR 41 and the applicable case law, the Court does
have the discretion as to whether or not it will reserve or even
decide this issue. And again, I'd like to reiterate this is the
first time plaintiff has filed suit and dismissed the case. It's
not a case where we have had two or three filings here.

So we would ask that the Court deny the request here
of defendant's counsel and allow each party to bear its own
fees and costs, which seems appropriate. Frankly, in this case
it's a matter of equity, especially given that the statute of
limitations issue was raised today for the first time.

THE COURT: I am going to dismiss this case without
prejudice and without costs.

RP 11-13. The order entered by the court denied an award of costs to either

party.! CP 109, 112. Ms. Kraft appeals the denial of her request for fees and

costs as the prevailing party. CP 110-112.

! Technically the written order only denies an award of costs, but the discussion between
counsel and the Court at the hearing made it clear the Court was also denying Ms. Kraft’s

desire to present a request for attorney fees. RP 11-13.
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III. ARGUMENT
A. IT WAS ERROR FOR THE TRIAL COURT TO DENY MS.

KRAFT THE OPPORTUNITY TO REQUEST AN AWARD OF

ATTORNEY FEES FOLLOWING A VOLUNTARY DISMISSAL

BY WACHOVIA OF ITS CLAIMS AGAINST HER BECAUSE MS.

KRAFT WAS THE PREVAILING PARTY AT THAT POINT AND

THE AGREEMENTS BETWEEN THE PARTIES PROVIDED FOR

AN AWARD OF FEES AND COSTS TO THE PREVAILING

PARTY.

Ms. Kraft should have been permitted to request an award of attorney
fees and costs as the prevailing party when Wachovia dismissed its claims
against her on the morning of trial. If a Plaintiff takes a voluntary non-suit
pursuant to CR 41, the Defendant is considered a prevailing party for
purposes of an attorney fee or cost award. Allayariv. Carter Subaru, 78 Wn.
App. 518, 897 P.2d 413 (1995); Gilman v. MacDonald, 74 Wn. App. 733,
875 P.2d 697 (1994); Marassi v. Lau, 71 Wn. App. 912, 918-919, 859 P.2d
605 (1993); In re the Marriage of Fow, 44 Wn. App. 6, 720 P.2d 850 (1986).

In a civil case, even if dismissal is without prejudice, it is error for a trial
court to refuse to hear a request for an award of attorney fees and costs by the
prevailing party. Id.; In the Matter of the Guardianship of Freitas, 58 Wn.2d
400, 363 P.2d 385 (1961). Not even the cost award provisions of CR 41(d)

address this problem because the rule talks about costs, not fees. Hall v.

Stolte, 24 Wn. App. 423, 601 P.2d 967 (1979).




Wachovia’s claim against Ms. Kraft was for a deficiency judgment
following foreclosure of a deed of trust. CP 5, 20, 46. At a minimum Ms.
Kraft should be allowed statutory costs and attorney fees as the prevailing
party under RCW 4.84.010, RCW 4.84.060, and RCW 4.84.080. However,
Ms. Kraft, and her husband at the time, Dr. Randolph Kraft, signed a deed of
trust that provided for an award of reasonable attorney fees. Page 6 of the
Deed of Trust provides:

If Lender institutes any suit or action to enforce any terms of

this Deed of Trust, Lender shall be entitled to recover such

sum as the court may adjudge reasonable as attorneys’ fees at

trial and on any appeal.... Expenses covered by this paragraph

include...Lender’s reasonable attorneys’ fees. ... Grantor will

also pay any court costs, in addition to all other sums
provided by law.

CP 39.
Ms. Kraft also signed a Guaranty that provided, “[Ms. Kraft] hereby
unconditionally guarantees to Lender...all other sums payable, or stated to be
payable, with respect to the note of the Debtor....” CP 42. The “note of the
debtor,” which was signed by Dr. Randolph Kraft, provides:
The undersigned shall pay all expenses of any nature...
including but not limited to reasonable attorney’s fees and

costs, which Holder may deem necessary or proper in
connection with the satisfaction of the indebtedness.




CP 32. Although each of these attorney’s fee clauses refers to the lender or
holder’s attorney’s fees, these clauses are deemed to be reciprocal under
Washington law. RCW 4.84.330.

Because Ms. Kraft was a party to the deed of trust and because this
was an action for a deficiency following a foreclosure of that deed of trust,
Ms. Kraft should be awarded her fees under that deed of trust. See Conrad v.
Smith, 42 Wn. App. 559, 712 P.2d 866 (1986) (attorney fees awarded to
lender pursuant to deed of trust where borrower tried to set aside foreclosure).

Also, Ms. Kraft should be permitted her reasonable attorney fees and costs
under the guaranty and note. See Grant v. Auvil, 39 Wn.2d 722, at 724-25,
238 P.2d 393 (1951) (for a discussion of incorporation by reference in the
context of a statute of frauds case). The guaranty provided that she would be
responsible for all sums payable under the note. The note provided for
attorney fees. Wachovia likely will not dispute that reasonable attorney fees
are payable to the prevailing party in this case since it already requested them
on that basis at summary judgment. In fact, Wachovia asked not only for the
fees incurred in its claim against Ms. Kraft, it also asked that she be
responsible for the fees it incurred in its bankruptcy litigation against her

former husband. CP 14-18.




B. MS. KRAFT SHOULD BE AWARDED HER ATTORNEY FEES

ON APPEAL PURSUANT TO THE GUARANTY, NOTE, DEED

OF TRUST, AND RAP 18.1.

Attorney fees on appeal can be awarded if applicable law permits an
award of fees. RAP 18.1(a). Ata minimum Ms. Kraft should be allowed her
statutory costs and attorney fees pursuant to RCW 4.84.010, RCW 4.84.060,
and RCW 4.84.080. Because the note and deed of trust in this case permits
an award of fees, Ms. Kraft also asks for an award of fees and costs on appeal
pursuant RAP 18.1 should she prevail. In that event the Ms. Kraft intends to
submit an affidavit of fees and expenses as authorized by RAP 18.1(d).

IV. CONCLUSION

Ms. Kraft respectfully requests that the trial court’s denial of her
request to present a request for an award of attorney fees and costs be
reversed, that Ms. Kraft be awarded her attorney fees and costs on appeal, and
that the matter be remanded for entry of judgment in Ms. Kraft’s favor for the
attorney fees and costs she has incurred in this matter.

DATED this /2 day of Jp_Ze, , 2006.

BLADO, STRATTON & KIGER, P.S.

N. KIGER A #26211
for Appella
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~ RESPONDENT |

ATTORNEY FOR RESPONDENT
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" SMALL BUSINESS ADMINISTRATION (SBA)
GUARANTY

in order to induce The Money Slore Investmend Corporation, (hereinzfier called "Lender”) to make & loan or 1oans, or renowsd
or extension therse?, 1o Randolph S. Kraft (herninsfter cailed "Debior~), the Uindersignsd hereby unconditionally guarantees o Lender, lis
sutcessors andt sssigns, (he dus and punctusl payment wheh dus, whethsr iy sccelarstion o othurwise, in sccordance Wwith the terms
therec, of the principal of and interest on end s} other sums paysble, or staied to be payabis, with respect o the note of the Debtor, made by
the Debtor to Lender, dated 32 in the principel amouni ot $172,000.00, with Interes! at the rate of (initial) 10.750 percent
per annum (Prime plus 2,500 percent). Buch nots, snd the interss] therson and sl other sums paysble with respect thereto are hersinafter
collectively called “Liabiilles.” As securfiy for the performance of thia guaranly the Undarsigned hessby morigages, plodges, assigns,
transfers, and dellvers to Lendar ceriain collataral (i any}, listad in the scheduls at the end hersol. The fsrm “coliateral” as used heorein sheft
mean any funds, gusrenties, agreements, or other property or rights or inferests of sny naturs whaisoever, or the procsedds thereof, which
msy have been, are, or heresfter may be, mortgeged, pladged, sssigned, transferred or delivered direclly or inditectly by or on behaif of the
Debtor or the Lindersigned or eny other party lo Lender o (o the hoidar of the aforesald note of the Deblor, or which may have been, are, or
hereatter may be heid by sny party as irusiee or otherwise, 88 securily, whether immediate or undertying, for the performance of this guarsnty
or the peyment of the Liadilities or any of them of &ty securtly therefor.

The Undersigned waives any nollea of the tncurring by ihe Deblor at any time of any of the Lisbiifies, and walves sny and Al
presentment, demand, protest, ar notice of dishonor, nontpayment, or cther default with respect to any ot the Liabllities ana any odligation of
any party o eny lime comprised in the collateral. The Undersigned hereby granis to Lender full powes, in Rs uncontrolled discretion and
withoul nolice to the Undersigned, but subject to ths pravisions of any sgreement belween the Deblor or eny other parly anid Lender at the
fime In forcs, bmmmmwmmummmmeolmmmm. but without limiting the generality of the foregoing, the
following powers:

{(8) To modily or olherwise change any terms of ail or sny part of the Liahilities or the rate of interest thereon (but not to increass the
principal amount of the note of the Deblor to Lender), to grant any extension of renewsl thareo! and sny other induigence with
respect ihereio, and to effect any relesse, compromiss, or settiement with respect thereto;

{b} To enter lnlo any sgreemant of forbesrance with raspect to ail or any past of the Liabliities, or with respect to ail or any part of the
collateret, and to change the terms of any such sgreemant;

{c) To forbear from cailing for mdditional collalerw) to sscurs any of the Liabllitiss or fo secura any obligation comprised ts the collsiersl;

(d) Yo consent lo the subsiitution, exchange, or reiease of all or eny part of the collaters, whether or nol the collateral, tf any, recelved
by Lender upon any such subdsiitution, exchange, os raisase shall be of the seme or of 8 different character or vaiue than the
collaieral surrendered by Lender;

{8) In the event of the nonpeyment when dus, whether by accelerstion or otherwise, of any of the Lisbilitles, or in the event of detauli in
the performancs of any obligsiion comprised In ihe colateral, 10 reslize on the collateral or any pari thereof, as 8 witale or In such
parcels or subdivided Interesis ss Lender may olect, af any public 07 privats sale or asles, for cash or on credit or for futurs dellvery,
withou! demand, sdvertisement, or notica of (he {imé or place of s&le or sny adjournment theteof (ihs Undersigned hersby walving
any such demand, adveriisemant end nolice 10 the extent permitted by law), or by foreciosure or otherwise, or to forbear from
reaiizing thereon, al) as Lendsr In it unconirolied discretion moy deem proper, and to puchase ell or anty port of the collateral tor its
own accaunt at any such sale or foraciosure, such powers fo be exercised onty to the extsnt permiited by law.,

The obligations of the Undersigned hereunder shalt not be relsased, discharged or In any way sifected, nor shall the Undaraigned have
any tights or recourse againsi Lender, by reason of any action Lenider may take or omit to take ynder (he forepoing powers.

In case the Deblor shall full to pay ell or eny pert of e Lisdlities when dus, whether by accelerstion or otherwise, according to the terms
of s&id note, the Undersipned, immediately upon the wriiten dsmand of Lander, wiil pay to Lender (he amount dus snd unpaid by the Dehtor
a3 storeazid, in like manner as if such amount conslituted the direct and primary obligation of the Undersignad, Lender shall not be required,
prio? to eny such demand on, or payment by, the Undersigned, to make any demang upon or pursue or exhaus! any of Hs rights or remsdies
againg! the Deblor or oiners with respect to the payment of any of the Liabllitlies, or 1o puraue or sxhausi eny of ils righls or remediss with

collaterat uniess and until Lender shall hava received full psymant of all the Lisbilitigg,

respect lo any part of the collsters!. The Undsrsigned shall have no'right of subrpgstion whatsoever with respect 10 the z.unnumaa"
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The obligations of the Undersigned hersunder, snd the rights of Lender i the cofialersl, shail not be releasad, discharged, or In any way
affected, nor shail the Undersigned have sny rights against Lender: by reason of thy tact that any of the collateral may be in detautt ot the
time of scceplance thareof by Lender of later; nor by reascn of the tact that a valld llen in any of the collaiarai may not be conveyed lo, or
created in tavor of, Lender; nor by resson of the fact that any of the colisteral may be subject lo oquilies or defenses or claims In favor of
ofhers or may be invalid or defective in any way; no¢ by rasscn of the fact that any of ihe Liahilities may be Invalld for any reason whitscever;
nor by reason of the tact that the value of any of the collateral, or tise finantial condition of the Debtor or of any obiigor under or guarantor of
any of (e coliateral, mey not have hesnt correclly astimated of may heve changed or emay hereafter change; hot by rseson ot eny
delariorslion, wasts, or joss by fire, thefl, or otherwise of any of the collatersl, Unigss such daterioration, waste, or loas be caused by the
wintud act or wilifug fallurs fo act of Lender.

The Undersigned sgrees to furnish Lender, or the holder of the aforaseid nots of the Debior, Upon demand, but nol more oftan than
semisnnually, 8o long as any par! of the indadisdness under such nots remains unpaid, a financisl stxtement sefting forth, In reasonable
delnll, the ssscls, ishiNliss, and net worth of the Undersipned.

The Undemnigned acimowledges end understanda that B the Small Busingss Administration (SBA) enters inlo, has entared into, or wilt
snier info, a Guaranty Agreement, with Lander or any other lsnding institution, guarantesing a portion of Dablor’s Lighiiitias, the Undersigned
sgroca that i is not & coguarantor with S8A and shall have no right of conwidution apainat SBA. The Undersigned turther agress thel st
lisdity hereunder shall continue notwiihstanding payment by SBA ondes Its Guarsnty Agreement to the ather lending insittution.

The term “Undersigned” as used In this sgreement shall mean the sipner or signurs of this agreement, and such signers, if mors than
one, shall be joinily and severally liable hereunder. The Undersigned further agrees that all liabliily hereundsr shall eontinue notwithstanding
the incapectiy, iack of authority, desth, or diashiity of any one or more of the Undersigned, and that amy fellure by Lender or Its assipns fo flie
or enforce a cisim against the estale of ay of the Undersigned ehall not opereie o release any othar of the Undersigned from Hebliity
hersundier. The fallure of any other person {0 sign this guaranty shall not release or afiect the fability of any signer harsof,

THIS GUARANTY 18 DATED _[of32 /97,

GUARANTOR:

x ! | (SEAL)

Oesnna D. Kraft
7YY/
X

Witness

«idhnenT gl

Withess

NOTE~Corporaie gusraniors must exetule guaranty in corporate name, by duly authortaed officer, and seal must be afftxed and duly
oftesied; partnership guersniors mus! exscute guaranty In finn name, together with signature of 8 penersl pariner. Formally executed
guaranty is tn be detiverad of ta ime of disburssment of loen. -

(LIST COLLATERAL SECURING THE GUARANTY)

Guaranty of Deanna D, Kraft sascured by Deed of Trust of FIRST priority om borrower's property

located at 65 Beverly Road, Asheville, NC 28805.

See attached EXHIBIT A for legal deacription.

SBA FORM 148 (5-87) REF: SOP 70 50 USE 10-85 EDITION UNTIL EXHAUSTED

P A

[hoo7
" oen.. 727 172672886 88874

}
t
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BEGINNING at a peint gaid poiat being in the Scuthe:sT marzin of 3everly
Road and being the most Norcthern point in Lenoir 3. Moors, Jr. proparty
asn dagczibed in the Buncembe County Registsy Deed Book 13169, Page 174;
chence from said estcablished begianing point the next th=ee calls being
along the Southarn margin of Beverly Read: HNorth 43 degrees 19 minuces
0 ssconds Wesc 27.88 feet, North 50 degrees 17 minuces 0 seconds Wasc
38.09 faet, North 54 degzmag 350 minutes 0 seconds Westc 209.48 feet;
thence South 318 degrees 41 minuces 10 ssconds West 39.7] feec to 4 an
iron pipe set in the Southern margia of a 10 feot soil drive: thence
South S2 degrees 26 minutes 40 secsnds Tast 144.37 feet 20 an izon pipe
set; thencea South 36 dagrees 9 miautss 40 seconds zast 39.0 feet to a
point in thae Northwest margin of Lenoir B. Mocrs, Jr. propersy as
described in Deed Book 1167, Page 374; chence Nor:th 53 degTeses 35 minutas
40 saconds RBast 135.62 feac t> tha point and place of BEGINNING.

L
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* OMB Approves No 32450201
U.S. Small Business Administration SBA LOAN NUMBER
NOTE PLP-1055574004

Asheville, NC

(City and State)

72,000.00 {Date) ___June 30 19 97_

Forvaluafece“ed‘theundarsbnedpromb”to.paytomewﬂoﬁ R C O EP I PP P OPIIT ISR OGPIPOETRIOGOOROTROOSEES

XXX X2 XX 2 R AR EY ) m.“on.ys:onlnv.’m.ntcowontlon........'...........‘...
“Coven

at its office in the city of Sacramento ., State of Califomnia

or at holder's option, at such other place as may be designated from time to ime by the holder *******c¢s=*<ve
****One Hundred Seventy-Two Thousand Dollars and No Cents ($172,000.00)*

(Wrim oot o)
with interest on unpaid principal computed from the date of each advance to the undersigned at the rate of Prime +2.500

percent per annum, payment to be made in instaliments as follows:

One instaliment of interest only will bs payable on the first day of the month following date of Nots. Then,
squal monthly instaliments of principal and interest in the amount of $1,723.00 will be due on the first day of
the sacond month following date of Note and on the first day of each and every month thereafter, unless the
amount of any instaiment changes pursuant hereto. The balance of principal and accrued intersst shall be
payable on or before Twenty-One (21} years from date of Note. The initial interest rate shall be Ten and
Three-Quartars Percent (10.750%) per annum. Each payment shall be applied first to the interest accrued to
the date of receipt of said payment, and the balance, if any, to principal. The interest rate shall not sxcead the
rate allowable under Federal or State Usury laws, whichever is applicable.

This is a variabie interest rate loan in which the interest rate will filuctuate in accordance with the Prime Rate
published in the Wall Street Joumnal. The interast rate (spread) to bs added to the Prime Rate at the beginning
of each adjustment pariod will be Twe and One-Half Percent (2.500%). Each adjustment pefiod will be three
months beginning on the firat business day of the calendar quartsr following date of first disbursement.
Adjustment pariods and calendar quarters shal commence on the first business day of January, April, July
and October.

The intarest rate on this Note shall increase or decrease by adding the interest rate spread to the Prime Rats
as of the beginning of each adjustment periad.

Upon any changae in the note interest rate, the above monthly principal and interest paymant shall be adjusted
to amortize the remaining joan balance in equal monthly payments of principal and interest over the remaining

term of the ican.

Lender ghal give written notice to Borrower of each increase or decrease in the interest rate within thirty (30)
days after the effective date of each rate adjustment; however, the fluctuation of the interest rate is not
contingent on whether the notice is given.

EXHIBIT l '
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It Borrower shall be in defauit in payment due on the indebtedness herein and the Small Business
Administration (SBA) purchases its guarantesd portion of said indebtadnass, the rate of interest on both the
guaranteed and ungusrantaed portions herein shall be fixed at the rate in effact as of the first date of uncured
default If the Borrowar shal not be in default in payment when SBA purchases its guaranteed portion. the rate
of interest on both the guaranteed and unguaranteed portion harein shall be fixed at the rate in effect as of the
date of purchase by SBA.

Borrower agrees to pay 8 lste charge equal to 4% of the payment amount &uc if such payment is not received
within 15 DAYS of the due date. Funds received from the Borrower will be applied first to interest to the date of
receipt, then to principal and then to the (ate fes.

if this Note contains s fluctuating interest rate, the notice provision is not a pre-condition for fluctuation (which
shall take place regardiess of notice). Payment of any instaiiment of principal or interest owing on this Note
may be made prior to the maturity date thereof without penalty. Borrower shall provide iender with written
notice of intent to prepay part or all of this loan at least three {3) weeks prior to the anticipated prepayment
date. A prepayment is any payment made ahead of schedule that exceeds twanty (20) percent of the then
outstanding principal balance. If borrower makes a prepayment and falis to give at least three weeks sdvance
notice of intent to prepay, then, notwithstanding any other provision to the contrary in this note or other
document, borrower shall be required to pay lender three wesks interast on the unpaid princips! as of the date
preceding such prepayment.

The term “indebtedness™ as used herein shall mean the Indabtedness evidenced by this Nots, inciuding
principal, interest, and expenses, whether contingsnt, now due or hereafter to become due and whether
heretofore or contemporaneously herewith or hereafter contracted. Ths tarm “Collataral” as used in this Note
shail mean any funds, guaranties, or other property or rights therein of any nature whatsoever or the proceeds
thereof which may have been, are, or hareafter may be, hypothacated, diractly or indirectly by the undersigned

\ or others, in connection with, or as sscurity for, the Indsbtadness or any part thereof. The Collaters, and each
‘pant thereof, shafl secure the indebtedness and each part thereof. The covenants and conditions set forth or
referred 1o in any and all instruments of hypothecation constituting the Collateral are hereby incorporated in
this Nota as covenants and conditions of the undersigned with the same force and effect a8 though such
covensnts and conditions wera fully set forth herein,

The Indebtedness shall immediately become due and payable, without notics or demand. upon the
appointment of a receiver or fiquidstor, whether veluntary or involuntary, for the undersigned or for any of its
property, or upon the fiing of a petition by ar against the undersigned undesr the provisions of any State
insoivency (aw or under the provisions of the Bankruptcy Reform Act of 1978, as amended, or upon the making
by the undersigned of an assignment for the benefit of its creditors. Holder is authorized to deciare all or any
part of the Indebtedness due and payable upen the happening of any of the following events: (1) Failure to pay
any part of the indettedness when dus; (2) nonperformance by the undersigned of any agreement with, or any
condition imposed by, Hoider or Small Business Administration (hereinaftar called “SBA"), with respect to the
Indebtedness; (3) Holdars discovery of the undersigned's failure in any application of the undersigned to
Molder or SBA to discioss any fact desmed by Holder to be meterial or of the making therein or in any of the
said agreements, or in any affidavit or other documents submitted in connection with said spplication or the
Indebtedness, of any misrepresentation by, on bahalf of, or for the benefit of the undemsigned; (4) the
recrganization (other than & reorganization pursuant to any of the provisions of the Bankruptcy Reform Act of
1978, as amended) or merger or cansolidation of the undersigned (or the making of any agresment thersfor)
without the prior written consent of Halder, (S) the undersigned's faliure duly to account to Holder's
sgtisfaction, at such time or Smes as Holder may require, for any of the Collateral, or procesds thersof,
coming into the contral of the undersigned; or (8) the institution of any suit aftecting the undersigned deemed
by Holder to affect adversely its interest hereunder in the Coilateral or otherwise. Holder's failure to exercise
its rights under this paragraph shafl not conatituts 8 waiver thereof.

GDA Form 187 Dage 2
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Upon the nonpayment of indebtedness, or any part thareof, when due, whether by acceleration or otherwise.
Holder is empowered to seil, assign, and deliver the whole or any part.of the Cailateral at public or private
sale, without demand, advertisement or notice of the time or piace of saie or of sny adjournment thereof,
which are hereby expressly waived. After deducting ail expenses incidental to or arising from such sate or
sales, Holder may apply the residue of the procasds thereof to the payment of the Indebtedness, as it shall
deem proper, returning the excess, if any, to the undersigned. The undersigned hereby waives afl right of
redemption or appraissment whether before or after sale.

Holder is further empowered to collect or cause to be collected or otherwise to bs converted into monay all or
any part of the Collateral, by suit or otherwise, and to sumrender, compromise, rsiease, renew, extend,
exchange, or substitute any item of the Coflateral in transsctions with the undersigned of any third party,
irrespective of any assignment thersct by the undersigned, and without prior notice to or consent of the
undersigned or any assignes. Whenever any item of the Collateral shall not be paid when due, of otherwise
shal be in default, whether or not the Indebtsdness, or any part thereof, has become due, Holder shail have
the same rights and powers with respsct to such item of the Collateral as are granted in this paragraph in
case of nonpayment of the Indebtedness, or any part thereof, when due. None of the rights, remadias,
piivileges, or powers of Holder expressly provided for herein shall be exclusive, but each of them shall be
cumulative with and in addition to every other right, remedy, priviiegs, and power now or hereafter sxisting in
favor of Holder, whether at law or equity, by statute or otherwise,

The undersigned agrees to teke all nacessary steps to administer, supervise, preserve, and protect the
Collatersl; and regardiess of any action taken by Holder, there shall be no duty upon Holder in this respect.
The undersigned shall pay all expenses of any nature, whethar incurred in or out of court, and whether
incurred before of after this Note shall become due at its maturity date or otherwise, including but not limited to
reasonable attorey's fees and costs, which Hoider may deam necessary or proper in connection with the
satisfaction of the Indebtedness or the administration, supervision, preasrvation, protection of (including, but
not imited 10, the maintenance of adequate insurance) or the reaiization upon the Collatersl. Holder is
authorized to pay at sny time and from time to time any or all of such expenses, add the amount of such
payment to the amount of the Indebtedness, and charge interest theraon at the rate specified herein with
respect to the principal amount of this Note.

The security rights of Holder and its assigns hereunder shall not be impaired by Holder's sale, hypothecation
or rehypothecation of any note of the undsrsigned or any iter of the Coliatersl, or by any indulgence, including
but not mited to (a) any renewal, extension, or modification which Hoider may grant with respect to the
Indebtedness or any part thereof, or (b) any surrender, compromiss, release, renewsl, extension, exchange,
or substitution which Hokier may grant in respect of the Collateral, or {c) any indulgence granted in respect of
any endorser, guarantor, or surety. The purchaser, assignes, transferes, or pledgee of this Nots, the
Colaterel, and guaranty, and any othar document (or any of them), sold assigned, transferred, pledged, or
repiedged, shall forthwith become vested with and entitied to sxercise all the powars and rights given by this
Note and ail applications of the undersigned to Holder ar SBA, as if said purchaser, assignee, transferes, or
pledgen were originally named as Payee in this Note and in sald application or applications.

This promissory note is given to secure a loan which SBA is making or in which It is participating and,
pursuant t¢ Part 101 of the Rules and Regulations of S8BA (13 C.F.R. 101.1(d)), this insrumant is to be
construed and (when SBA is the Hoider or & party in interest} enforced in accordance with applicsble Federal

law.

This Note is secured by real property and the Deed(s) of Trust and/or Mortgage(s) securing same contain the
following:

Pup3
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in the event the herein describad praperty or any part therecf, of any interest therein is sold, agreed to be sold,
conveyad, transferred, cisposad of, further encumbered, or alienated by Martgsgor or by the operation of law or
otherwise without the written consent of Mortgsgee first obtained, all obligations secured by this instrument,
itrespective of the maturity dates axprassad harein, at the option of the hoider Mortgages, and without demand
or notice, shail Inmediately become dus and payable. Consent to one such transaction shall not be deemed
1o be a waiver of the right to require such consent to future or successive transactions.

Randolph S.
L
Nots: Corsorete seOREAS Must e te NO. ) PO Aayng, by sy oo, e oevs 1At Do it Brg dhdy slett Np spplowes Nelis s fovn nara, gatrear
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This Doed of Trust propared by: X Ellea
The Money nvi Cormporetion

DEED OF TRUST

THIS DEED OF TRUST IS DATED 2O Zny= /9770, among Rendolph S. Kraft and Deanna D. Kraft, whose
address is 65 Beverly Road, Asheville, NC 28805 (referred to beiow ss "Grantor”); The Money Store Investment
Corporstion, whose address is P.O. Box 162247, Sacramento, CA 95816-2247 (referred to below sometimes s
“Lender” and sometimes as "Beneficiary”); and Paul Finnican, a resident of Charlotie, NC & Dave White, a
resident of Raleigh, NC (referred to below as "Trustee”).

CONVEYANCE AND GRANT. NOW, THEREFORE, as security for the indebtedness, advancemenis and other sums expended by the
mypunu-ubdeTM“MdMMmm’WuWhmm;::owvuwe

presents as
.Baneficlary, al of Grantor’s right, #la, and Interest in and to the following described rea! property, mmamwwm'mw'a
n

mem: mummdny,am-m:mm.dm mmmammmfscnaudmm
utitties o irvigatian rights); royaities, and proftis relg qu; b
oas, gecthermal mdsimhrmhs.) focated in Buncombe County, sme"gg"mnh C”amﬂm (the "Real Pmperty" :

See Exhibit "A", sttached hereto and incorporsted herein by this reference.

To have and to hoid said Real Property with all privileges and appurtenances thereunto belonging, to
the Trustee, his heirs, succeasors and sasigns forever, upon the trusts, terms and conditions and for
the uses hereinafter get forth.

The Real Property or fts address is commonly known as &5 Beverly Road, Asheville, NC 2B805. The Rea! Property
tax ldentificaion number is 9658.08-83-5028.

Gmntor prosently assigns to Lender (also known as Beneficiary in this Deed of Trust) all of Grantor's right, tilla, and interest in and to all present and
mmumﬁmnwnmmmw In addiion, Grantor grants Lender a Uniform Commaercial Coda securfly intsrest in the
Rents and the Personal Property defined below.

DEFINITIONS. The toliowing words shall have the foiowing meanings when used [n this Deed of Trust. Terms not otherwise defined in this Deed of
Trust shal have the meanings attributsd to such larms In the Uniform Commercial Code. All references 1o doilar amounts shall mean amounts in lawfui
money of the United Stales of Americe,

Beneficiary. The word "Beneficiary” means The Money Store lnvesiment Corporation, iis successors and assigns. The Money Store investment
Corporation aiso is referred 1o as "“Lender” in this Deed of Trust.

Borrowst. The word "Bomower™ means each and avery person or entity signing the Note, including without fimitation Randoiph S. Kratt.

Deed of Trust. mmwumsrmmwsomammmmmmmw and Trustes, and Includes without imitation alt
tssignment and security inferest provisions relating to the Personal Property and Rents.

Grantor, The word "Grantor* means any end all persons and entities axacuting this Deed of Trust, lndud:ngmmﬁwonﬂlndwhs Kraft
and Deanna . Kis. Any Grantor who signs this Deed of Trust, but does not sign the No'e, is sigring this Deed of Trust ordy 1o prant and convey
that Granlor's inlerast in the Ree! Properly and to grant & security inlerast in Grantor's interest In the Rents and Personal Property lo Lender and is
not personally lable under the Note axoept as otherwise provided by contract or law.

Gueranior. The word “Guarantor” mesns and inciudes without mitation any and afl guarantors, surelies, and accommodation parties in
connaction with ihe indebledness.

improvements. The word “mprovemenis® means and inciudes without limitation sl existing and future improvements, buildings, SWBS
mobiie homes atfxed on the Real Property, faciiities, additions, replacements and other construction on the Rea!l Property.

Lender lo discharge obligations of Grantor o expenses incurred by Trusiee of Lender to enforce obligations of Grantor under this Deed of Trus!,
together with interest on such amounts as pravided in this Deed of Trust. 000019 EXHIBIT

indebtedness. The word "Indebtedness® means al principal and inlerest payable under the Note and any amounts expended or advanced by

1
B

Lender. The word “Lender” means The Maney Store investment Corporation, its successors 8nd assigns.
Note. The word “Note” means the Note dated Junt 30,1§9Fin the principal amount of $172,000.00 om Borower to Lander,

P M4




‘ et 727 Vs 26,2886 8886
BK 1834 573 &
. . DEED OF TRUST Page 2
Loan No 11026300 (Continued) X

topetner with all renewals, extensions, modifications, rafinancings, and substituions for the Nots. NOTICE TO GRANTOR: THE NOTE

CONTAINS A VARIABLE INTEREST RATE.

Personsl Property. nnwmmwmymnanupmmmmmumwwmumnuwm

by Granior, and now or heresfier attached or affxad 5o the Real Property; together with ail socessions, paris, and additions {o, all repiscements o,

and ail substiutions for, mummmmwamwwmmmnmmmmw and refunds of

premiums) from any sajo or other disposition of the Property.

Property. Mwwwmmwmmmmmw.

Rest Property. The words "Real Property” moan the property, intarests and rights described above in the “Conveyance and Grant™ section.
Reisted Documents. The words “Related Documents” meen and include without Imitation a2 promissory notes, credit agreements, lcan

agreaments, envikonmeantal agreaments, guarsntiag, sacurity agreemants, morigages, deads of trust, and all cther instuments, agreemens and
wmmummwm.mhmmm indebtednass. l

Rents. The word "Rents" meana all present and future rents, revenues, incoma, issues, roysities, profits, and other beneflis derived from the

Trusies. The word “Trusige™ means Paul Finnicen, a resident of Chariolte, NC & Dave While, g resident of Raleigh, NC and srvy substiule or
SUCoBSSOY trusiess.

THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN THE RENTS AND PERSONAL
PROPERTY, I8 GIVEN TO SECURE (1) PAYMENT OF THE INDESTEDNESS AND (2) PERFORMANCE OF ANY AND ALL OBLIGATIONS OF
wuqﬁgemmmmm , AND THIS DEED OF TRUST. THIS DEED OF TRUST IS GIVEN ANID ACCEPTED

GRANTOR'S REPRESENTATIONS AND WARRANTIES. Grantor warrants that: (a) this of Trust is executed at Borrower's request and not at
the raquest of Lender; (b) Granior has the full power, right, and authortty to enter into this Dood Trust and o hypothecais the Property; (c) the
provisions of this Deed of Trusi do nat confiict with, or result in & default under any agreement or other instrument binding upon Grantor and do not
oSt in a violation of any law, mmmamwwm (d )mmmwmawumwm
Bomower on & continuing basls information about Borrower's financial condition; and (e) Lender has made no representation to Girantor about
Borower (Inciuding without timitation the creditworthiness of Borrower). : ‘

GRANTOR'S WAIVERS. Granior waives all rights or defenses arising by resson of any “one action® or "anti-daficlency” iaw, or any other taw which
may preverd Lender from bringing any sction agains! Grenter, including a claim for deficiency to the exdent Lender is otherwise entitied 0 & claim for
mmamwmmwwwd foreciosure ecion, efther judicially or by exercise of & power of sale. Grantr ./
epressly walves, i the exent psrmitied by Nummumm.uummmum (8) N.C. Gen. Stat. Sections 26-7 througrh © (1886) to
equire Lander {0 fake sction, (b) N.C. Gen. Stst. Section 25-3-608 (1965 and Supplament 1985) relating io the impainment of the coltmters!, and (c)
N.C. Gon. Stat. Section 25-8-501 (1968) with raspect to the "commercial reasonablaness® of any saie of colizloral.

PAYMENT AND PERFORMANCE. Excep! as otherwiss provided in this Deed of Trust, Borower shall pay to Londer ali indebiodness secured by this
Marwunmdm.msmmwmmmmamwmmmmm thlsoeod of Trust, and

WMWGMW Grantor and Borrower agree that Grantor's possession and use of the Progrerty shall be
povemed by the following provisions:
Possession and Use. Unti the occurmence of an Event of Defautt, Grantor may (a) remain in possassion and control of the Property, {b) uss,
operate or manage the Property, andd (¢) collect any Rents from the Property.

Haxardous ® “disposal,” “reloase,

MdTMMMwmummmswmmHnWEmwnmmCoumlon.lndthlIlyAcid
1980, &s amendad, 42 U.S.C. Secion 9601, ot saq. ("CERCLA"), the Superfund Amendments and Raguthorizmtion Act of 1986, Pub. L. No. 99-499
{"SARA"), the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801, et 36q., the Resource Conservation and Rocovery Act, 42 ,
mm.dwawmmcwuwnm«mmwmwwm foregoing. The terms

acknowledged manuischre, storage, trostment,
mm«mmm.Mumnmwwmmumuuwu (1) mny sctual or
Mwlwawmdwmbymmmmwmmm {c) Exoept as previously disciosed to and ackrvowiedgod by
tander in writng, (1) neither Grantor nor any tenant, contracior, agent or other authorized user of the Property shall uss, generais, manufscturs,
siore, feat, disposs of, o reloass sy hazardous wasts or substance on, under, about or from the Propery and () a0y such activity shal bs
conducied in complisnce with al applicabie federsl, stats, and local laws, reguiations and. ordingnoes, indluding without imitstion those laws,
reguiations, and ordinanoos described above. Grantor atthorizes Lander gnd is agents 1o enfer upon the Property to make such Inspactions and
mﬁWmnwmmmbmmmmhMWMWmdmw of Trust. Any
wummwwmumwm purposas only and shall not be consiruad to create any responsbifily or Siabiity on the

Rulsance, Waste. Gunhsmnodnwo.muctumnﬂmnmammmnﬂ mit.ormmysvbpimdorm on or to the
Proparty or any portion of the Propesty. Without Imiting the generality of the foregoing, Grantar will not remove, or grant fo any other parly the
right o remove, any imbaer, minerals (including ofl and gas), soll, Gravel or rock products without the prior wiitlan corsent of Lendaer,
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Lander. As & condition to the removal of any Improvements, Lender may require Granior to make amgngemaents satisfaciory to Lender {0 replace

such improvaments with improvements of at least equal value.

| Lender's Right to Enfer. Lender and iis agents and representatives may enter upon the Real Property al af reasonabie times to attend to
’ Lender's inferests and to Inspect the Property for pumoses of Grantor's compéiance with the leems and conditions of this Deed of Trust.

727 172672886 88867

with Governmental Requirements. Grantor shall promplly comply with &l faws, ordinances, and reguiations, now or hereafter in
Mdummm:mwwhwawwdhm.mﬁmlmm-”"mmm
Disabifies Act. Gruntor may conles! in good faith any such law, ordinance, or reguiation and withhold compliance during any proceeding,
including appropriais appeels, 30 long as Grantor has notified Lender in wiiing prict 1o doing S0 and so long as, in Lender’s sole opinion,
Londer's interests in the Property are not jooperdized. Lander may require Geantor 1o post adequaty security or a surely bond, ressonably
safistactory to Lander, 1o protect Lander's interest.

* Duly to Protect. Granior agrees nelther to abandon nor leave unattsnded the Proparty. Grantor shall do all other acts, in addiion to those scts
el forth above in ihis saction, which from the character and use of the Property mre ressonably necessary o protect and presarve the Property.

DUE ON S8ALE - CONSENT BY LENDER. Londer may, at s oplion, docisre immeciiaely due and payeble all sums secured by this Deed of Trust
upon the sals or transier, without the Lander's prior writien consent, of aX or any part of the Rasl Properly, or any interesi in the Real Properly. A “ssie
or rarsier” meens the conveyance of Real Froperty or any right, title or intarest thersin; whether lsgal, beneficial or equitable; whether voluniary or
Involuniary; whether by outright sale, deed, instaliment sals contract, land contract, contract for daed, lsasehold interest with & tarm greater than three
{3) years, loaso-option contract, or by saje, assignment, or fanster of any boneficlal interest in or to any land trust holding titie to ihe Real Property, or
Dy any other method of conveyance of Real Property Interest. |f any Grantor is & corporstion, partnership or Imited Labiily company, transter aiso
inciudes any change In ownership of more than iwenty—five percent (25%) of the voting stock, partnership intevests or Emited ilabillly cormpany intergsts,
a8 the caso may be, of Grantor. However, this option shatt not be exercised by Lander if such exarcise is prohibiied by federal law or by North Carolina

s

TAXES AND LIENS. The following provisions relating 1o the taxes and liens on the Property 80 8 part of this Deed of Trust.

Peymonl. Granior shalt pay when due (and in et evertls prior (o delinquency) & taxss, spacia! taxes, assessments, charges (inciudiing waler and
sewer), Snes and Impasitions levied against or on account of the Property, and shett pay when due all claims for work done on or for services
randered or malerial fumished fo the Property. Grantor shall maintain the Property free of all lens having peiortly over or squal 1o the interest of
Lander under this Dasd of Trust, sxcapt for the lien of taxas and assessmants not dus and sxcep! as otherwisa providad in this Desd of Trust.

Right To Contssl. Grantor may withhold payment of sny tax, assessment, or claim ln conneclion with a good faith dispule over the obiigation lo
pay, 80 long ss Lender's Interest in the Property is not jecperctmd. N a lion arises or is fled &s a result of nonpayment, Grantor shall within fifteen
(15) days afier the lien arises or, It & fien is tied, within Eteen (15) days after Grankor hes notios of the fiing, secure the discharge of the lien, or #
requesiad by Lander, deposit with Lender cash or a sufficient corporaie sursly bond or other securlly satistectory to Lander in an amount sufficient
fo discharpe the fien pius any cosls and reasonsbie aliomeys' foes or other cherges that coukt sccrue as a result of & foreciosure or sals under the
fen. In gny conles!, Grantor shall defend lsolf and Londer and shall salisly any adverse judgment belore enforcement against the Property.
Grantor shall nems Lander as an additional obiiges under any surety bond fumished in the contest proceedings. :

Evidence ot Payment. Grantor shal upon demand furmish to Lander sastaciory evidence of payment of the taxes or assessrents and shal
authorizs the appropriste govemmenta! officlal to deliver to Lender at any ima a written sialoment of the taxes and assessments against the

Notice of Construction. Granor shall nolify Londer al leas! fifteen (15) days before arnty work is commenced, any services are furnished, or any
malerials are supplied to the Property, #f any mechanic’s len, matseriaimen's lien, or other lien could be essertad on account of the work, services,
or malerigls. Grantor will Upon request of Londor furnish 10 Lender advancs assurances safistsctory to Lender that Grantor can and will pay the

PROPERTY DAMAGE INSURANCE. The following provisions relating to insuring the Property are a part of this Deed of Trust.

Saintenance of Insurance. Grantor shall procurs and meintsin policies of firs insurance with standard extended coverage endorsements on a
replacement basis for the full insurable value covering all Improvements on the Resl Propérty in an amount sufficient to avold application of any
consuance clause, and with & siandard morigagee cizuse in tavor of Lander. Grantor shal also procure and maintain comprehensive geners!
Nabitty insurance in such coverage amounis as Lender may request with frusios and Lender being named as additional insureds in such fabiily
insurence policies. Additionally, Grantor shall mainiain such other insuranos, inciuding but not iimited 10 harard, business interruption, and boder
insurance, a3 Lender may reasonably require. Policies shal be written in form, amounis, Covarages and basis reasonably scceptabie to Londer
snd issued by 8 company or companies reasonably scceptable to Lander. Grantor, upon request of Lander, will detiver 1o Lendar from time to
Sme the policies or cerfificates of insurance &t form to Lender, including stipulstions that coversges witt not be cancelied or diminished
without at loast ten (10) days’ prior wittien nofica i Lander. Each insurence policy aiso shal includa an endorsement providing thal coverage in
favor of Lender wil not be impaired in any wary by any act, omission or detsutt of Granior or any other parson. Should the Real Praperty at any
Sme bacome locatad in sn ares dasignaiod by the Director of the Federal Emergency Managamant Agency as & spacial ficod harsrd srea, Grantor

fo obisin and maintain Fedara) Flood Insurance for the full unpaid principst baiance of the loan, up to the mmdmum policy Emits sat under
the Netional Fiood insurance Prograrm, or 83 otherwise required by Lender, and to meinisin such insurance for the term of the foen.

Application of Procesds. Grantor shall promptly notily Lander of any loss or damage 1o the Properly. Lender may make prool of Soss #f Grantor
faly to do 5o within Efigen (15) days of the casuafty. Whether or nol Lender’s sacurlly Is impaired, Lander may, al fts election, receive and retain
the proceeds of any insurance and apply the proceads (o ihe reduction of the indebledness, paymert of any llen sffacling te , or the
and repair of the Property, if Lander slacts to zpply the procssds o restonzion and repakr, Grantor shall repair or replasces the damaged
Improvements in & manner satistsctory to Lander. Lander shall, upon satisiactory proot of such expenditure, pay or reimburse
Grantor from the procesds for the reasonable cost of repair or resioration i Grantor is nol in detault under this Deed of Trust. Any proceeds which
have not been dishirsed within 180 cays after their recsipt and which Lander has nol committad to the repair or restoration of the Property shel
be used frst to pay &ny amount owing to Lender under this Dead of Trust, then to pay acorued Interest, and the remainder, if any, shat be applied
to the principa! balance of the indebtadness. i Lender hoids any procosds efier payment in full of the indebtadness, such procesds shal be paid
l fo Grantor a3 Grarnvor's interests may appear. -
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EXPENDITURES BY LENDER. 1t Grantor fails fo comply with any provision of this Dead of Trust, or if any action or proceeding is cornmenced that
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would materially aftect Conder's Interests In the Property, Lender on Grantor's behalf may, but shal not be required ta, take any action that Lender
Geems appropriste. Any amount that Lender sxpands in so doing wifl bear inferast «! the rate provided for In the Noto from the date Incurred or pald
by Lender io the date of repayment by Grantor. Al such expensas, at Lender's 6ption, wh (a) be payable on demand, (b)
the Nole and be spportioned among and be ng
insuranos policy or (Hi) the remaining ferm of .
This Dasd of Trust aiss wifl sacure payment of these amaunts. The righls provided for in this paragraph shall be In addition to any other rights or any
ternodiies to which Lendler may be entilied on aoccount of the defauft. Any such action by Lander shall not be construad as curing the default 50 as to
bar Lendar from any remedy that it otherwise would have had.

WARRANTY; DEFENSE OF TITLE. The following provisions refating to ownership of the Praperty are a part of this Dead of Trust.

Titte. Granior wartants that: (a) Granior hoids good and marketable tite of record to the Property In foe simple, free and clagr of afl liens end
encumbrances other than thoss set forth In the Real Proparty description or in any title insurance poiicy, Hitle report, or inal file opinion issusd in
favor of, and scceptad by, Lender in connection with this Deed of Trust, and (b) Grantor has the full right, powss, snd authority to sxacule and
deliver this Deed of Trust to Londer.

Defense of Titie. Subject to the eweption in the paragraph above, Grantor warrants and will forever defend the titie to the Proparty against the
lawfut clalms of aX porsons. in the event any action or procseding is commencad that questions Grantor's title or the interest of Trusstee or Lander
under this Deed of Trust, Granior shall defend the action st Grantor's expense. Grantor may be the nominal party in such procesding, but Lender
shall be enttied 1o pasticipals in the procesding and fo be representad in ihe proceeding by counsal of Lendier's own cholce, and Grantor wil
deliver, Or cause 1o be delivored, to Lander such insruments as Lendar may request from ime to ime 1o parmit such participation.

Compliance With (sws. Grantor wamanis that the Properly and Grantor's Use of the Properly complies with af existing applicablo laws,
ordinances, and reguistions of governmental authoriias, Incluciing without mitation aX applicable snvironmental laws, ordinances, and regulations,
uniess otherwise spocificelly excepied in the environmentsl agreement exscutod by Grantor and Lander relating o the Property.

COMDEMNATION. The foillowing provisions relating to condemnation procesdings are a part of this Deed of Trust,

Appiication of Net Procesds. ! al or any part of the Property is condemned by sminent domain proceedings or by any proceeding or purchase

. in Reu of condemnation, Lander may at Hs election require that all or any portion of the net proceads of the award be applied o the indebledness
or the repair or restoralion of the Property. The nel proceeds of the award ahall mean the award after payment of all ressonsble costs, axpenses,
and aitorneys’ fess incumed by Trusise or Lender in connection with the condemnation.

Proceedings. it any proceeding in condemnalion is fled, Grantor shall promptly notify Lender in writing, and Grantor shall promptly take such
$10p3 &3 May be necessary to defend the action and cbiain the award. Geantor may be the nominal parly in such proceeding, but Lander shal be
enttied to participate in the‘procesding and to be representad in the proceeding by counsel of tis own choics, and Grantor will deliver or cause to
be dsfivered to Lander such instruments as may be requested by & from time {o ime to permit such participation.

INPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The following provisions relaling to governmenta! taxss, lees
and charges are a part of this Deed of Trust: moe

Cusvent Tuxes, Fees end Charpes. Upon request by Lender, Grantor shall exscute such documents in addition o this Deed of Trust and take
whatever other action is requastad by Lender to perfoct and continue Lendar's Ben on the Real Property. Gerantor shal relmburse Lender for al
faxas, a3 dascribod below, together with a) expenses incurred in recording, perfecting or continuing this Deed of Trust, including without imitziion
o)l taxes, fees, documentary stamps, and other charpes for racording or registoring ihis Deed of Trust.

Taxes. The folowing shas constiiute taxss io which this saction applies: () & specific tax upon this type of Desd of Trust or upon al or sny part
of the Indabledness secured by this Deed of Trust; (b) a specific tax on Borrower which Sorower Is authorized or required 1o deduct from
payments on the indebledness sacurad by this type of Dead of Trust; (c) 8 tax on this type of Deed of Trust chergeable sgainst the Lender or the
hoider of the Note; and (d) a specific tax on all or any portion of the indebtaciness or on payments of principal and interast made by Borrower.

Subsegquent Taxes. ff any tax to which this section applies is enacied subsequont 1o the dale of this Deed of Trust, this svont shall have the same
eflact as an Event of Default (es defined below), and Lender may exercise any or all of s avaliable remedies for an Event of Detauft as provided
below unioss Grantor alther (a) pays the tax betore R becomas delinguent, or (b) contests the tax e provided above in the Texes and
MMMWWMuQMMWMamMMbuM. ‘

M#&fmm;nmuenum The following provisions relating to this Desd of Trust as a security agresment are a part of
Desd s

Securtly Agreement. This instrument shall constituie a secrity agreement 1o the axtent any of the Properly consitutes fodures or other persona!
property, and Lender shall have all of the rights of a secured party under the Uniform Commercist Code as amended from time to ime.

Security inferest. Upon request by Lender, Grantor shall execute inancing siziaments and take whatsver other action is requested by Lander to
perfect and continus Lender's sacurity interest in the Renis and Personal Property. In addilion to recording this Desd of Trust in the rea! property
records, Lender may, &t any ime and without further althorization from Grandor, e exacuied countarpasts, copies or reproductions of this Deed
of Trust as a financing statement, Grantor shal reimbirse Lender for all axpenses incumed in perfeciing or continuing this securtly irtterest. Upon
dolaull, Grantor shall assemble the Personal Properly in & manner and at & piace reasonably convenient 1o Granior and Lander and make it
avaliabls to Lander within ihroe (3) duys aftor receipt of written demand from Londer.

Addresses. The maling addresses of Granior (deblor) and Lender (secured parly), from which. information conceming the securty inferest
grarid by this Deed of Trust may be obined (sach 2 equire by the Unflorm Commarcal Code), e as staled on thefrslpage of tis Desd of

E

mnwces; ATTORNEY-IN-FACT, mmmwmwmmmmuwmmapmdmw

Further Assurances. Al any Bme, and from time to time, Upon request of Lander, Grantor will maks, exacute and deliver, or will csuse to be
made, axacided or celversd, 10 Lander. or 10 Landers designee, and when requested by Lender, cause to ‘be fied, rocorced, refled:-or
rerscortded, &s the case may be, at such $mes and in such officas and places as Lender may deem appropriats, any and ol such morigages,
deeds of trust, security deeds, security agresments, financing statements, continuation siatements, instruments of futher gssurance, cortificates,
and other documants as may, in the sole opinion of Lender, be nacessary or desirabls in orger to effectuats, complele, pertect, continue, or
proserve {g) the obigations of Granior and Barrower under the Nole, this Deed of Trust, and the Related Documents, and (b) the lens and
securtly interests creqtad by this Dead of Trust as frst and prior Bens on the Property, whether now owried or hereafier goquired by Grantor, The
fon of this Deed of Trust and the secisity interest grantad hersby wit automatically attach, without furthes act, to al after-acquired property
attached 10 and or used in the opomation of the Propatty or any part thareol. Uniess prohibited by law or agreed to the contrary by Lender in
writing, Grantor shat reimburse Lender for a)l costs and expensas incurred in connaction with the matiers refarraed (o In this paragmaph.

Attomey_in-Fact. If Grantor falis to do any of the things referred o in the preceding paragraph, Lender may do 30 for and in the name of
LA L 4
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Grantor and 8! Grgnior's expanse. For such purposas, Grantor heraby mevecably appoints Lender as Grantor's attorney—in-fact for tha pumposs
of making, executing, delivering, flling, recording, and doing aXl cthar things s may be nhecessary or desireble, in Lender's sale opinion, to
sccomplish the mgtters reterred to in the preceding pargraph. o
FULL PERFORMANCE. if Borrower pays all the ndeblodness when due, and ctherwiss performs all the cbligations imposed upon Grantor under this
Doed of Trust, Lander shall axecute and deiiver to Trustoe & request for sl reconveyance end shall execute snd deliver lo Grantor siilable statements
dmdnwmmxmmmmw:mmmmmmwmmwPmpmy. Any ToCOTYVEYance fee
required by law shalt be paki by Grantor, if permitted by applicable law.
DEFAULT. Each of the following, 8t the option of Landar, shall constitvia an event of detaut ("Event of Detauit”) under this Deed of Trust:
Detautt on Indebladiness. Fafire of Borrower 10 make any payment when dus on the indabtedness.

Detault on Other Pgyments. Faiiure of Grantor within the time required by this Dead of Trust to maka any paymant for taxes or insurance, or any
other payment necassary to prevent Kiing of or 1o effect discharge of any lien.

Environmenial Detault. Fallure of any parly to comply with or perform when due any fem, obigation, covenant or condition contained in any
environmentsl agreemen! axacutad in connection with the Property.

Compliance Detautt. Falre of Geantar or Borrower 1o comply with sny other term, obiigstion, covenant or condition contained in this Deed of
Trust, the Nate or in any of the Related Documents,

Faise Statements, Any wamanty, reprasentation or stalament made or firnished to Lender by or on behal! of Grantor or Borower under this
Dead of Trust, the Nols or the Related Documents is faise or misieading in sny material respect, either now or at the time made or furnished.

Defective Coliateraiization. This Dead of Trust or any of the Reiaisd Documents ceases 10 be in full forcs and effect (including talure of any
Collalaral documents to crosle & vafid and perfacied securlly interest or Ben) at any time and for any reason,

Death or insolvency. The death of Grantor or Borrower or the dissoiution or fermination of Grantor or Borower's exisience as & golrg business,
the inscivency of Granior or Borrower, the appointment of & receiver for any part of Grantor or Borrower’s property, any assignment for the benefit
umwwmdmmmahmmmu.wmmamumwammmmmmmm
or .

Foreclosure, Forteiture, etc. Commencement of foreciosure or forfeiturs proceadinga, whether by judicial proceeding, selt-heip, repOssession or
any other method, by any creditor of Grantor or by any govemmental sgency againsi any of the Properly. However, this subsaction shall not apply
in the even! of 2 good falth dispute by Grantor as to the validily or ressonableness of the claim which S the basis of the foraciosure o foredeliure
prooesding, provided thet Grantor gives Lender writhen notice of such clalm and fumishes reserves or & surety bond for the cisim satistactory to

Breach of Other Agresment. Any braech by Grantor or Borrowsr under the terma of any other agreement between Grantor or Borrower and
Londer that Is not remedied within any grace pesiod provided therein, including without Emitation any agresment concerning any indebtedness or
cther obilgation of Grantor or Borrower to Lander, whather axisting now or igler.

Events Affecting Guaranior. Any of the preceding events occurs with respect 1o any Guaranior of any of the indeblodness or any Gusaranior dies
or bacomes incompetant, or revokas or disputes the validity of, or keblity under, any Guaranty of the indebisdness. Lender, at fis option, may, but
shall not ba required to, permit the Gusranior's estals to essume unconditionally the obiigations arising under the guaranty in 8 manner satisfactory
fo Lendex, and, in doing 30, ture he Event of Detautt.

Adverse Change. A material sdverss change occurs in Borrower's financia! condiion, of Lender bolloves tha prospect of payment or
pecformance of the indebtaciness is impaired, ’
Insecurity. Lender in good faith deems liself insecurs.,
Right to Cure. ¥ such a fallure is curable and ¥ Grantor or Borrower has not been given & notice of 8 breach of the same provision ©f this Deed
of Trust within the preceding twalve (12) months, # may be cured (and no Event of Default will have accurred) ¥ Grantor or Borrower, &fter Lander
sends wiitisn notice demanding cure of such taliwre: (x) curas the faure within ffisen (15) days: or (b) if the cure requires more tharn Bfteen (15)
days, immedialely inftiaiss steps sufficient to cure the fallure and thersafter continues and compietas al reasonable and necessary staps sufficient
to produce compliance s s00n as reasonably practical,
RIGHTS AND REMEDIES ON DEFALLLT. Upon the occurrence of any Event of Defsult and at any lime thereaftor, Trusise or Lender, &f s Option, may
sxrolss any ong or more of the following rights and remedies, in additian to any othor rights or remedies provided by law:
Accelerats indeblodness. Lendar shell have the rght at s aption without notice to Grantor or Borrower in deciare the entie inclebiadness
immediaiely due and payable, including any prepayment panally which Borrower would be roquirsd 1o pay.
Bxpresa Power of Ssle Provision. Upan tha applcation or request of Lander, i shall be lawiul for and the duly of tha Trusies, and the Trusise is
hereby authorized and smpowersd, 10 expose {0 sale and to sel the Property at public suction for cash, after having first compdied with af
requirements of North Carolina law with respect to the exercise of powers of ssle contained in doeds of frust or such ©ther sales
the

|
g
|

agresments gither concumentty or independently and in such order as Lender may determine. -

Foreclosure, With respect to al or any past of the Real Property, the Trustos shall have the right to foreciose by nolice and saie, and Lender shall
have the right 1o forecioas by judicial foreciosure, in either case in accardance with and to the full exient provided Dy applicabie w.

Collect Remts. Lender shall have thg right, without notios to Grantor or Borrowes, 10 take possession of and mansge the Property andt callect the
Rents, including amounts past due and unpaid, and apply the net procosds, over arki above Lender's cosis, against the indebtedness. In
furthorance of this right, Lender mey require any lenant or other user of the Property o make payments of rent Or use lees directly 1o Lender. It
the Rents s coleciod by Lendex, then Grantar itevocably designatas Lender as Grantor's atomey-in—iact 1o endorse instruments received in
payment thergof in the name of Grantor and to negotiate the same and collect the proceeds. Payments by tenants or other users 2O Lendar in

<P 10
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resporse o Lender’s damand shall satisty the cbigations for which 1he payments are macie, whather or not any proper grounds for the demand
Sxisiod. Lander may exercise its rights Under this subparagraph either in person, by agent, or through a receiver.

Appoint Recelver, Lmdouwlhavathoripmmhawumaimnppwmtompmdmduuwmdmﬁm.wuhmopmto
mmdmﬂmhopﬂy.bmhthﬁmmm%umum.ammmmmmum and apply the
proceecs, over and above the cost of tha receivarship, againg! the (ndsbiadiness. The recelver may serve withoul bond if permnitted by law,
lemhﬂomommmmolnWSMMMaMwammﬂmnmmmmmaommbyn
Subsiantial amount. Employmont by Lander shall nol gisquatity a persan YoM serving as a receiver,

Tenancy at Suffersnce. if Granor remains in possession of the Property after the Property &5 said as provided above o Lendler oihanwiss
mmwpwondmaMwMuuUMW.Msmmammummdwym purchaser of
NWWS&U..!WS option, sither (s) pay a reesonabie rental for the use of the Propery, o (b) vacala ihe Property Immediatoly

Other Remedies. Trustoe or Lander shal have any other right or remedy provided in this Dead of Trust or the Note or by law.

Notice of Sale, mmwmmmummmmmauypumummmyud tho time after
which any privato saie or other imended disposition of the Personal Properly is fo be made. Reasonable notice shall mean natics iven sl leas!
fon (10) days belors the time of the sale or disposition, Any sale of Personal Proparty may be mads in conjynction with any sale of the Real

Sale of the Property. TothanVth.mmmwmwmwnwumm!ohavo the Properly
marghalied, lnwummmwthmumwlhubommuﬁ-lu.wmdhhmmormamy.h
one saip o by separaie sales. Lander shall be enfiied to bid al any publc sale on ¥ or any portion of the Property,

L-Mmmnbbdlumn'bawhwuwndmnamWmmsombluﬂomm‘hubrumtvwnos (inciuding
Mbm:;:munywmUINWLMMW:WWMWMN"?? ol'sudﬂung
recornds, reports (inciuding foraciosurs reparts), surveyors' repovts, appraisal lrsuranoe, a rustos, ip
®dent permitiad by applicable aw, Grantor aiso will pay any court costs, in addition 10 a2 other sums provided by law.

Rights of Trusies. Trustee shall have all of the rights and duties of Lender &3 set forth in this saction.

VWMNMWMWMMO#WMMM (n) Joint In preparing and Ging a map or piat of the Raal Property,
including the dedication of streets or other rights 10 the pubic: (b) Join In granting any sasement or creating any restriction on the Raxal Property;
and (c) join in any subercinaion or other agreament affocting this Oead of Trus! or the intarest of Lorder undor this Doed of Trust

Trustes. Trusioe shall meat all quatifications required for Trustoe under appicable faw. In addition (o the righls and remadies 5ot forth above,
with respect to all or any past of the Property, the Trssise shal have the right to toraciose by notice and sale, and Lender shall have the right 1o
forecloss by judicial forecicsure, in either case in accordance with and o the il extent provided by appicable law.

foreciosure is commenced, but not compieled, Grantor shal pay all Bxpenses Incued by Trusis end patia) commission computsd on ve

percent (5%) of the oulstanding indebledness, according fo the folowing schedule: one-towth of the commission betore Trusise lsSuses & notice

GMMhthWdemwmdmﬂde:Mdhmdhn
and the full commission a%or the inftal sale.

taering:
Exprass Power lo Stbatttute & Trustes. Lander shall have the imevoceble right fo remove al any time and from time to time withsout fimit the
Tiwhwmdhﬂsbuddmmﬁwnduurumwhwmnmbymlmwhwrlnw.duym\mdoad.lnsuchn
form as to entitie such wattien instrumant o te recarded in the Stats of North Cerolina; and, i the event of the desth o resignation of the Trustos
mhmnowonnm.umwMuummwmamwmmmmwmmmummmu
vestad with the tie to the Properly, and shall possess aX the powers, duties and obligations harein conterred on the Trustes in the same msnner
and o the same extant as though the successor insies wers named bn this Deed of Trust as Trusise.
NOTICES TO GRANTOR AND OTHER PARTIES. Any notice under this Desd of Trust ghall be in writing, may be sant by lelsiacsimils, &nd shall be
mmmmamwm..mmmmm.mnmm.mummm
depcafied in the Unitad States mall first class, certtfiod or regisiered mal, postage prapeid, directed to the addresses shown nets the begirvning of this
Deed of Trust. Any party may change Hs address for noioss under this Deed of Trust by giving formal written nolice (o the other parties, spercitying that
the purpose of tha notice i to change the party's address. For nolice purposes, Grantor agrees (o keep Lander and Trustes informed at sl times of

MNSCELLANEDUS PROVISIONS. The following miscellaneous provisions are a past of this Deed of Trust: .

Amendments. MMdTmmmewmmmhm&auWWwwmmah parties as o
the maltters &t forth In this Deod of Trust. No aftarstion of or amentment to this Dead of Trust shall he effective uniass given in wiiing and signad
by tha party or parties sought to be charged or bound by the aftemBon or smendment. ”
AUl Reports, K the Property s used for purposes other than Grantor's residence, Grantor shall furnish fo Lender, upon requast, a certified

mmdwmumlmwmhﬁmﬁydﬁmmmmwmmwmwwuunwsho,llqum.
"Nt operating income* shas motn & cash receipis from ihe Properly lexs af Cash expendiiures magie in connection with the operation of the

Applicable Law. This Deed of Ttust has been deiivered to Lender and accepted by Lender In the Siate of North Carolina. Thias Deed of
Trust shat) be governad by end consirued in sccordance with the Laws of the State of North Carolina.

Laas Al N
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Caption Heatings. Caption hesdings in this Desd of Trust are for convenience Drposes only and we not 1o be used Io inlerprat or defing the 1
provisions of this Deed of Trust,

Werger. Thars shal bs N0 marger of the interse! or estale creaind by this Deed of Trust with any other nkares! or sstale in the Property at any
fme haid by or for the beneft of Lender in any capactly, without the writien consent of Lander.

Nullipls Parties. MM«MMWMMMdTwa‘m-tnmnwumbchmrm
mean each and avary Bomower, &nd &l relerences 10 Granior shall mean sach and svery Grantor. This means that each of the persons signing
below is retponsibie for il obiigaions in this Deed of Trust.

Seversbiitly. u.mdwm any grovision of this Desd of Tt 10 be imeid or unenforoeabis a8 10 any person or
mmmmmmwmw:muuwmm circumstances. 1t leasibie, any such

shal be deemad to be moditiad fe be within the imits of enforceedibly or validtly, however, i the oBlending provision cannot be
$0 modtied, it shell be strickan and al other provisions of this Died of Trust i 4T 0thir reapects shall remain valld and entorcesbie.

Successors and Assipns. Sudject to the miations sialed in this Deed of Trus!t on ransler of Grantor's intwest, this Dsed of Trust ghall be
. m:m Inure to the benefit of the parfies, thek sucosssors and assigns. ¥ ownership of the Property becomes vesied in a person other
; than Granior, Lander, without nolios (o Grantor, may deal with Grantor's sucoessors with reference 10 This Deed of Trust endt the indsbiedness by
1 way of forbesrance of exisnsion without releasing Grantor from the obiigations of this Dead of Trust or Eabilily undar the indebledness.

! Time I8 0f the Esssnce. Time ks of 0 azsence in the parformance of this Desd of Trust.

Waivers snd Consents. Lender shall nol be desmed o have weived any rights under this Dasd of Trusl {or undar the Related Documents)
! unfess such walver is in writing and 5igned by Lender. No delay or omissicn on the pest of Lander in sxwtising any right shal oparaie a3 & waiver

ammumwm Amwmmaamammurwwmmnmaummm
] rioht otherwiss 10 dermand sirict compliance with that provision of any other provigion. No prior waiver by Lander, nor any oourss of desting
i betwesn Lender and Grunter or Borrower, shal constiule & wahver of a0y of Lender’s rights or eny of Grantor or Borrower's obiigations 48 to any
. ransaciions. mwwwuwnmo‘nwﬂszhmummmwmmmm
i not constiute confinuing consent 1 subsequent nstances where such consent s required.
GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST, AND GRANTOR AGREES TO ITS TERMS.

N WITNESS WHEREOF ON THE DATE SHOWN AT THE BEGDOINING OF THIS DEED OF TRUST. |

W«w m&a%L__m
Ranoolph 8. Deanna D. Kraft

' Signed, scinowiedged and Gellversd I the presence of:
X

g

X
T Wneea

INDIVIDUAL ACKNOWLEDGMENT
oareor_North (arolioa.
)jss
comrvor__(Suncombe i
L_WJ , & Notary Pubkc for said Courty and Stat, oartly thal
Randolph and Desnra D, Keaft cams bafors me this day and acknowiedged the due emcution of the foregoing instrument.

1 Witness my hond and Mot Seites toe T+ odwyot_sTzmo wD7.

Fathe e,
My Commiasion Expires; g :

R
L3
<
3
Y .
. Y A

( Atrtx Moterial Sest Here )

TR T T B TR YT Yy ey T TRy YV YT STy T-a
LASER PRO, Reg U8 Pat. 3 T.M. O, Vor. A2I £) 1067 CF 1 FroServaces, ine. ANTghis raserved. {NC-08Y OMT02008.LN 81,0V ]

ﬁiut: of North Uarolina, lemtq of Buncontbe hd

Each of the loregoing certificales, ‘I!It: f) ﬁl Ig‘ 3

s notary or Nolaries public of the State and County desioneled is hereby cariied 1o be comrect.

n.anmq»m”mzm_L__ma%_ w G7 % 4w

OTTO W. DsBRUNL l &
Regiater of Deeds, Buncombe County syuuuommz soua
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L ' BK 1839 572
| €XHiB11 A TO DEED OF TRUSI

727 172572885 838872

BEGINNING at a point said point being in the Southern margin of Beverly
Road and being the most Northern point in Lenoir 8. Moore, Jr. property
as desc>ibed in the Bunccmie County Registzy Deed Book 1369, Page 374;
thence from said estabiished beginning point the next threse calla being
along the Southern margin of Beverly Road: North 43 degrees 19 minutes
0 seconds Westc 27.88 Zeet, Norsh S0 degrses 17 minuces 0 seconds Wesc
38.09 feet, North 54 degrses SO minutes 0 seconds Wast 209.48 feec;
thencs South 38 dagrees 41 minuces 30 saconds West 79.7) feet to & an
iron pipe set in the Southern margia of a 10 foot soil drive; thence
South 52 degrees 26 minutes 40 seconds Zast 144.37 feec o an iron pipe
set; chence South 36 degrees 9 minuces 40 seconds East 39.0 feet to a
point in the Northwes: margiz of Lanoir B. Mcore, Jr. properzy as
described in Deed Book 1363, Page 374; cthence Norzh 53 degrees 3S minutes -
40 seconds Bagk 135.62 feer to> the point and place of BEGINNING,




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

