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I .  CLAIMS FOR RELIEF 

1 .  The Superior Court's reliance upon a piior Oregon 

collviction to elevate Mr. Davenport's currei~t Washington conviction to a 

"third strike" under the Persistent Offender Accoiu~~tability Act ("POAA") 

\\as imper~nissible for two reasons: 

(a) the Oregoii robbery statute lacks t hee  eleillents of second- 

degree robbery in Washington - a completed crime, ownership, and a taking 

froin the person or presence of the victim - so that prior out-of-state 

conviction cannot be counted as a "strilce"; and 

(b) the prior coilviction iiivolved a "comparability" 

determination rather than just a decision about whether the prior coilvictioli 

existed, so relegating this decision to a judge without the beyond-a- 

reasonable-doubt proof standard violated Apprendi.' 

2. The maiidatory ininiinuin sentence of life witl~out possibility 

of parole is disproportioilate to the criine of robbery and, hence, violates state 

Constitutional protections against cruel or unusual punislx~lents. 

3.  Trial counsel was ineffective in failing to move to suppress 

due to Mr. Davenport's warrantless ai-sest. 

11. ISSUES PRESENTED 

' -4pprendl Y. New Jersey, 530 U S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). 
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1 .  Was the prior Oregon robbery conviction "comparable" to 

second-degree robbery in Washington, such that it can be classified as a 

"strilte" (under RCW 9.94A.030(29)(0)) elevating Mr. Davenport's standard 

sentence range to life ~vitllout parole - given that the Oregon statute lacks the 

elements of a con~pleted crime, ownersliip, and a taking from the person or 

presence of the victim the conviction ~mder the Washington statute requires? 

2. Does the trial court's decisio~l to raise the statutory maximum 

from the SRA range to life without parole, based on a prior Oregon 

conviction that could have been committed in a variety of ways, some of 

which would amount to a "strike" and some of which would not, without a 

jury detennillatio~l beyond a reasoliable doubt, violate Apprendi? 

3. Is a mandatory lninimun~ sentence of life without possibility 

of parole for second-degree robbery unconstitutionally disproportionate, 

under the state Constitution? 

4. Was the warrantless arrest of Mr. Davenport for this felony, 

based on the supposedly exigent circ~l~nstance of the nature of this crime, 

valid - and, hence, was trial counsel ineffective for failing to raise t h s  issue? 

111. STATEMENT OF THE CASE 

A. Overview of Procedural Posture 

Jerald Davenport, Jr., was convicted of two coullts of robbery in 

the first degree for a single incident on Novenlber 19, 2000, in Clark 

DAVENPORT - PRP OPENING BRIEF - 2 - 
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County, Washington. He was sentenced to life without parole under 

POAA. Following direct appeal, one of his robbery convictions was 

reversed. State v. Davenport, 154 Wn.2d 1001, 110 P.3d 753 (2005) 

(remanding to Court of Appeals for reconsideration of unit of prosecution 

issue); State v.  Davenport, 2005 Wash. App. LEXIS 1550 (2005) 

(vacating one robbery conviction). One robbery collviction remains, and 

Mr. Davenport's case has 11ow been returned to the Superior Court for re- 

sentencing. Because of his two prior second-degree robbery convictions, 

it is anticipated that another life-~vithout-parole senteilce nlay be inlposed. 

B. The Trial 

The current conviction arose out of an incideilt at "Handy Andy's," 

a convenience store in Vancouver, Washington, on November 19, 2000. 

Janna Wiseman was worlting behind the counter, operating the cash 

register. Ricki Singleton was cleaning and stoclting shelves. VRP:325- 

26; 342-43; 349-50; 363-64. 

A male who had been in the store a few minutes earlier approached 

Wisenlan at the clzeckout counter, and pulled a gun from his poclcet. 

Singletoil was near the counter, tallcing to Wiseman, but was not behind it. 

She did not have access to the registers at any time during the robbery. 

VRP: 327-28; 344-45; 352-52; 363-65. 

The male pointed the gun at Wiseman and told her to give him the 
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money fiom the cash registers. Wiseman complied, while Singleton stood 

to one side and watched. The male thanked Wiselnan and left the store, 

approximately three minutes after he first approached the counter. 

VRP:327-30; 332-33; 350-54. 

As the robber left the store, Lilton James, a regular customer, 

pulled into the parking lot. Jarnes saw a male exit the building, walk to 

tlie right side of the parking lot, and drive away in a green Volkswagen 

Golf. He was unable to obtain a license plate 11umber for the vehicle. 

VRP:367-72. 

Wiseman, Singleton and Jailles immediately contacted the police. 

Officer Boswell of the Vailcouver Police Department responded and 

obtained a description of the car and the robber. VRP:380. 

A few minutes later, Officer Spencer Harris of the Vancouver 

Police Depart~nent observed a vehicle matching the broadcast description 

headed westbound towards Interstate 205. Harris briefly observed the 

driver, who appeared to match the description given on the radio. As 

Harris pursued the vehicle, it entered Interstate 205 southbound, and 

accelerated. RP, p. 395-98. 

Several police vehjcles pursued the Volkswagen south on Interstate 

205. across the bridge illto northeast Portland, Oregon. The car left the 

freeway a short time later, and was found abandoned. A search of the area 
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did not locate the driver of tlie vehicle. VRP:398-406. 

Police searched the interior of tlie Volkswageii, and determined 

that its registered owner was a Hispanic male, Carlos Pacheco. Inside the 

vehicle, the officers discovered a birth certificate beloiiging to the 

defendant, Jerald Davenport, Jr. They also located a photograph of two 

males, including the defendant. Harris looked at this photograph, and 

indicated to otlier officers that the male on the right - Davenport - looked 

like the driver. VW:205-207; 405-408. 

The two store clerl<s were shown pictures of Mr. Davenport in both 

a single-photo show up aiid a photographic montage, including a montage 

in which Davenport's photo - the only oiie repeated from the show-up - 

was the only person of color (he is a light-skinned African-American) 

depicted. They identified him. VRP:205-13; 232-35; 289-91; 245-58; 

386-94; 418-19. 

011 Novenlber 22, 2000, three days after the incident, police 

officers received informatioil that Daveilport was residing at a home in the 

Portland area. Several officers went to tlie house to arrest Davenport. But 

they did not have a warraiit for Davenport's arrest. The Oregon officers 

were aware that Davenport liad an arrest warrant in Clark County, for an 

ulz~elatecl felony probation violation. This warrant was not the subject of 

ally oligoing extradition proceedings in the State of Oregon. VRP:53-57; 
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Officers encoiuntered two individuals conlillg from Davenport's 

residence, but did not determine whether they lived there. These 

individuals indicated that they did not know whether anyone was in the 

residence, and that they did not care if officers loolced for hill1 inside. The 

officers then entered the residence, ordered Davenport downstairs at 

gunpoint, and an-ested him. VRP:54-58; 68-69; 71-78.' 

Before that, the court conducted a CrR 3.5 hearing coilceiming the 

adn~issibility of the defendant's statements to police. The coui-t ruled that 

the statenlents were voluntarily made after a l<no\ving and intelligent 

naiver of rights, and that they were adnlissible at trial. Trial counsel did 

not nlove to suppress the statements as the product of tlie defendant's 

warrantless arrest from his residence. 

Mr. Davenport was convicted followiilg a bench trial. 

C. Sentencing 

Because Mr. Davenport had two prior convictions for robbery, the 

trial court sentenced Davenport under the POAA to life imprisoninent 

without possibility of parole. VRP:522-40. As discussed above, one of 

' Davenport was bleeding from a gash on his neck, the result of an attenlpted suicide. A 
large anlount of blood Lvas located in the residence. As a result of his \\~ouiid, Davenport 
lost significant blood, became short of breath, and lost consciousness. VRP:30-33; 46- 
37: 49-50; 58-59; 77-81; 155-68. Davenport was taken to Einnlanuel Hospital, where 
doctors spent several hours tending to his wou~ld.  
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the robbery convictions was vacated; one reiliains; and the two prior 

"stril<es" remain, also. 

IV. ARGUMENT 

A. Mr. Davenport's Prior Oregon Second-Degree Robbery 
Conviction Cannot Count as a "Strike", Because Its 
Elements Are Not "Comparable" to The Elements of 
Second-Degree Robbery in Washington. 

1. Mr. Dciverzyort's Prior Oregorz Corzvictiorz for 
Second-Degree Robbery 

Mr. Davenport was convicted of second-degree robbery in Oregoil 

He was charged on November 19, 1992, with two counts of 

robbery in the second degree, in violation of ORS 164.405, for an October 

17, 1992, robbery; the charging docurneilt is attached as Appendix A. 

But lle was convicted of just one count. The Order Entering Plea 

of Guilty Pursuant to Petition Filed, dated April 15, 1993, Appendix B, 

shows that Mr. Daveilport pled guilty to Count 1, robbery in the second 

degree. As discussed in Section (2) below, that crime can be conlnlitted in 

a variety of ways. Seine ways do not require proof of a completed crime; 

some ways do not require proof that the taking was froin the person or 

presence of the victim; solme ways do not require proof of the victim's 

o~vnership of the property talcen. The Judgment did not specify which 

\vay Mr. Davenport's second-degree robbery was conlnlitted. It recited 
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only that he was convicted of second-degree robbery. See Appendix C 

The Petition to Plead Guilty and Waiver of Jury Trial contains Mr. 

Davenport's statement, and i t  did not fill ~ I I  those blanks either; it said: 

"On 10117192, I helped another person steal iiloney from a store clerk. 

The other person pretended he had a gun." Petition to Plead Guilty, 

paragraph 15-A, Appendix D. This statement does not contain ally 

admission that he tool< anything from the person or presence of the clerk, 

or say anyth i~~g about oivnership of the money, or whether an actual 

robbery was completed. 

2. Oregorz's Second-Degree Robbery Statcite Lacks 
Tlze Eleilte~zts of a Cor~zpleted Takilzg, Ownerslzip, 
and Taking Fror~z the Person of A~zotlzer, Tlzat Are 
Corztai~zed i ~ z  Washi~zgtorz 's Second-Degree 
Robbery Statcite 

When dealing with out-of-state or foreign convictions in a "three 

strikes" or POAA case, Washington courts first ask whether the out-of- 

state conviction is "comparable" to one of the Washington convictions that 

co~~i i t s  as a "strilte," so that it can be counted as a "stril<e" for "three 

strikes" purposes. State v. Russell, 104 Wn. App. 422, 440, 16 P.3d 664 

(2001). 

To determine if the foreign convictioii is comparable to a "strike" - 

that is, coinparable to a most serious offense which would count as a strike 
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under RCW 9.94A.030(29)(0) - the court lilust compare tlie elements of 

the out-of-state offense \+/it11 the elements of a comparable Washiilgton 

offense. State \ .  Morley, 134 Wn.2d 588, 605, 952 P.2d 167 (1998). If 

the elements of the out-of-state offense are the same as those of the 

co~nparable Washington crime, then the foreign conviction is comparable. 

Morlev, 134 W11.2d at 605. 

If the out-of-state offense is illissil1g any element required to prove 

the Washington counterpart of the offense, then the foreign conviction is 

not comparable to its purported Washington counterpart. Id., 134 Wn.2d 

at 606; Russell, 104 Wn. App. at 441. 

I11 the past, Washington courts had ruled that if the foreign statute 

lacked sonze of the elerneilts of a purportedly comparable Washiilgton 

statute; or if the foreign statute contained alternative elements, solne of 

n~hich are missing from the supposedly comparable Washington crime; 

t l~en tlie Wasl~ingtoi~ court could review portions of the foreign conviction 

record to figure out which alternative and what facts actually applied to 

the defendant. State v. Ford, 137 UTn.2d 472, 479, 973 P.2d 452 

( 1  999). 

But that has changed. In I11 re the Personal Restraint of Lavertv, 

154 W11.2d 249, 11 1 P.3d 837 (2005), the Wasl~ington Supreme Court 

ruled that the comparability analysis is based, first and foremost, on a side- 
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by-side comparison of the elements of the Washington and out-of-state 

crimes. Any comparison of the facts allegedly underlying the co~lviction 

is at best "problematic," according to that Court, given the practical 

col~sideration that a persoil who pled guilty to a prior foreign offense did 

not necessarily have ally incentive to litigate the specifics of the 

allegations that the state of Washington now sought to use against him. 

Id., 154 W11.2d at 255. - 

We therefore compare the elements of second-degree robbery in 

Oregon wit11 the eleineilts of second-degree robbery in Washington, to see 

if the former is comparable to the latter. 

Mr. Davenport was charged wit11 second-degree robbery in Oregon 

in violat io~~ of ORS 164.405. That statute provides, "(1) A person 

commits tlie criine of robbery in the second degree If the person violutes 

ORS 164.395 and the person: (a) Represents by word or conduct that the 

persoil is anned with what purports to be a dangerous or deadly weapon; 

or (b) Is aided by another person actually present." (Emphasis added.) 

The referenced ORS 164.395 provides - or rather provided, at the 

time of Mr. Davenport's prior Oregon conviction: 

(1) A person commits the criine of robbery in the third degree 
If in the course of cornrnitti~zg or attempting to commit t11eft the 
person uses or threatens the immediate use of physical force upon 
nizother person with the intent o f  
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(a) Preventing or overcomillg resistance to the taking of the 
property or to retention thereof immediately after the talcing; or 

(b) Co~npelling the owner of such property or- clnother- per-sorl 
to deliver tlie property or to engage in other collduct which might 
aid in the colilmission of the theft. 

(Emphasis added.) As tlie en~phasized portions show, in the order in 

which they appear, this robbery statute does not require proof of a 

completed crime; does not require proof of taking fro111 the person or 

presence of another (that force call be used, instead, on anyone); and does 

not require proof of another's ownership. 

This third-degree robbery statute, by its prohibition of theft, 

incorporates by reference the elements of Oregon's theft statute, ORS 

164.015. That statute sets forth a variety of ways of cornlnitti~lg theft, 

including several that do not involve a taking from or in the presence of 

the victim, such as simply taking lost or illislaid property, withholding 

property, and obtaining property by deception; it also lacks the element of 

taking the property from the actual owner: 

A person commits theft when, with intent to deprive another of 
property or to appropriate property to the person or to a third 
person, the person: 

(1) Taltes, appropriates, obtains or withholds such property 
from an owner thereoc or 

(2) Comrnits theft of property lost, mislaid or delivered by 
mistake as provided in ORS 164.065; or 
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(3) Co~~ini i ts  theft by extortion as provided in ORS 
163.075; or 

(4) Commits theft by deception as provided in ORS 
164.085; or 

( 5 )  Commits theft by receiving as provided in ORS 
164.095. 

In  Washiiigtoi~, second-degree robbery is defined in RCW 

9A.56.190 and RCW 9A.56.210. The first statute, RCW 9A.56.190, 

defines robbery: 

A person comi~lits robbery when he uillawfully takes personal 
propertyfio.onl the person of another or* in his presence ngnivist his 
tt~ill by the use or threatened use of illmediate force, violence, or 
fear of injury to that person or his property or the person or 
property of anj'one. Sucli force or fear must be used to obtain or 
retain possessioi~ of the property, or to prevent or overcoine 
resistaiice to the taking; in either of which cases the degree of force 
is immaterial. Such taking coilstitutes robbery whenever it appears 
that, althoi~gli the taking was f~llly completed without the 
knowledge of the person from wl~om talcen, such knowledge was 
prevented by the use of force or fear. 

(Emphasis added.) The second statute, RCW 9A.56.210, provides that 

second degree robbery is robbery, as defined above. 

Both the Oregon and Washington statutes require that force or 

tl~reats of force be used. 

But there are three other portioils of the Oregon statute that are 

narrower than the counterpart Washington statute. First, Oregon's 

statutory definition of robbery requires that a person, while "in the course 
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of committing or iittenipting to commit theft," use force or threats of force, 

etc. ORS 164.395 (emphasis added). Washington's robbery statute 

recl~~ires an actual taking, not just an attempt. 

Second, Oregon's second-degree robbery statute lacks the eleluent 

of cl takrngfionl the yersorz or the preseilce of another. It criil~inalizes as 

second-degree robbery all sorts of takings, incorporating by reference all 

the different sorts of theft listed in ORS 164.015. That theft statute 

criil~inalizes takings of lost or mislaid property; of "property delivered by 

nzistalte"; and even of property taken "by deception." ORS 164.015(2), 

(4). Such talcings are not necessarily from the person or presence of the 

victim; inore likely than not, those sorts of taltings occur some distance 

away from the \.ictim. 

Oregon's robbery statute, which incorporates the elements of this 

Oregon theft statute, does not provide the missing elements. Under ORS 

164.405, second-degree robbery includes either the element that the 

defendant purported to be armed, ou the element that he was aided by 

another person. Aiding can certainly occur outside the presence of the 

victim in a theft by deception, or theft of lost or mislaid property, etc., 

situation; use of a weapon can, too. Under ORS 164.405's cross- 

referenced ORS 164.395, second-degree robbery also requires "immediate 

use of physical force." But such physical force can be used on any person, 
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or i n  the statute's words, "another person." It does not have to be the 

victim. Tl~us,  neither of these statutes supplies the missing elenlents that 

the theft statute lacks. 

Related to this second problem is the third problein, that is, the 

o~vnership element. The Washington robbery statute requires proof of 

talcing froin the owner, that is, from someone with an ownership or 

possessory interest in the property. State v. Bunting, 115 Wn. App. 135, 

113 & nn. 17-1 8, 61 P.3d 375 (2003) (cited with approval ill In re Lavel-ty, 

154 Wn.2d 249). This element is not contained in the Oregon statute. 

See, e . g ,  ORS 164.075 (theft by extortion laclcs this element; this is one of 

the alternative grouilds of theft in the theft statute). 

Hence, the elements of the prior Oregon co~lviction are not 

"comparable" to t l~e  elelnents of Washington's second-degree robbery 

statute. Since the elements of the Oregon statute are broader than the 

eleinents of the Washington statute, the two statutes are not comparable. 

We acknowledge that Division I1 rejected an argument similar to 

this one in State v. McIntyre, 112 Wn. App. 478, 482, 49 P.3d 151 (2002). 

In tl~at case, this Court analyzed the element of a talcing from the person or 

presence of the victiln - and concluded that under both Washington and 

Oregon law, the force could be used either to obtain or retain the property, 

so the force against the victim did not have to be contemporaileous with 
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the taking. All of the examples used in the McIntvre opinioil involved 

taking or retaining property fi-om the person or presence of the victirn; all 

of the analysis in that opinion assunled that the element i11 both statutes 

u,as ~ ~ s e  of force ilgnillsr the ~~ictinz. The McIntwe court therefore rejected 

the defendant/appellalit's argument that the Oregon statute lacked the 

element of tal<ing fi-0111 the persoil or presence that the Washiiigton statute 

contained. 

But we are focusing 011 soniething else. We are focusiiig on the 

fact that the Washingto11 statute requires proof of a taltiilg (or retaining) 

fro111 the persoil or presence of [lie ~'ictii~z, or, in Washingtoil's statutory 

language, "takes personal property fro111 the person of anotlier or in his 

presence . . ." The Oregon statute does not require proof of a talting from 

the person or presence of the victim at all - the theft can be done at a 

distance, by deception, by retailling lost or mislaid property, or by 

extortio~~, and in Oregoti the force required can be against anyone - in 

Oregon's statutory language, "upon another person," without limitation. 

The McIiitwe court thus rejected an argunieilt that attempted to distinguish 

the Oregon and Washington second-degree robbery statutes on the basis of 

~vllerl the force was used. It did not address the argument that we make - 

the argument that the Washington statute narrowly limits the recipient of 

the use of force to the victim of the talting while the Oregon statute does 
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Further, the McIlltyre court did not address the ownership issue on 

u~hich the appellate court ruled in Bunting. It could not address that 

arg~ument, because Buntin2 was decided after McIntye 

3. This Cor/iyariso/z of the Ele~~ze/ l ts  is Oz~tconl e- 
Deternzinntive; No Further Conzyarisorr of Facts 
is Perrlzitted 

It is this comparison of the elements - rather than a comparison of 

allegations- that must fornl the "cornerstone" of this Court's inquiry.' 

In fact, following Laverty, this comparison of the elements should 

provide the end of the inquiry. As the Supreme Court stated in 

Lairerty, 1 1  1 P.3d 837, 842: "Any atteinpt to examine the underlying facts 

of a foreign conviction, facts that were neither admitted or stipulated to, 

nor proved to the finder of fact beyond a reasonable doubt in the foreign 

conviction, proves problematic. Where tlie statutory elements of a foreign 

conviction are broader than those under a similar Washington statute, the 

foreign conviction cannot truly be said to be comparable." As the Laverty 

court aclcnowledged, this conclusion is bolstered by Apprendi v. New 

Jersey, 530 U.S. 466,490, wliich held that any fact increasing the statutory 

' Morlev. 134 Wn.2d at 606 ("While it may be necessary to look into the record of a 
foreign conviction to deternline its coniparability to a Washington offense, the elen~eilts 
of the charged crinle must remain the cornerstone of the co~nparison. Facts or allegatioils 
co~ltailled in the record, if not directly related to the elemelits of the charged crime, may 
not have been sufficiently proven in the trial."). 
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maximum must be determined by a jury, by the beyond a reasonable doubt 

standard. 

The Laverty Court's ruling on this point applies here, in large part 

because tliat case arose ill virtually the salile procedural posture as this 

one, tliat is, in tlie context of a personal restraint petition challenging a 

"three stril\-es" detennination based on a prior, arguably incomparable, 

prior conviction. Laverty, 11 1 P.3d 837. The Laverty Court specifically 

explained of Apprendi's impact on the comparability detennination: 

In Apprendi, the United States Supreme Court held that except 
for a prior coriviction, a "fact that increases the penalty for a crime 
beyond tlie prescribed statutory ~naxirnum must be subnlitted to a 
jury, and proved beyond a reasonable doubt." Apprendi, 530 U.S. 
at 490. Life without possibility of parole is a penalty beyond the 
statutory inaximum for the crime of second degree robbery. 

In applying Apprendi, we have held that the existence of a 
prior co~lviction need not be presented to a jury and proved beyond 
a reasonable doubt. . . . All a sentencing court needs to do is find 
that the prior conviction exists. . . . No additional safeguards are 
required because a certified copy of a prior judgment and sentence 
is highly reliable evidence. . . . n"ulile this is also true of foreigrz 
crirnes thut are iderzticnl 011 their fctce, it is riot true fou foreigli 
crin~es that m e  rzot facially iclenticnl. Iui essence, szrcli crirl~es nue 
dIfJerent crirnes. 

' See United States v. Rodrisuez-Goi~ales ,  358 F.3d 1156, 1158-61 (9''' Cir. 2004) (prior 
conviction must be proven to jury if it is being used to elevate a misdeineallor offense to 
a felony). 
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4. Eve11 a Review of tlre Factzlal Record of the Prior 
Oregorr Corzvictiolr Does Not Classify It As a 
Strike 

E\,en if this Court could review the factual record, it \vould not 

prove that the prior Oregon convictio~~ was comparable to second-degree 

robbery in ~ a s l ~ i n g t o n . '  If the Washington court could look at the 

Oregon documents to see if that prior robbery was based on a11 actual theft 

or an attempted theft, and if the theft \$/as fro111 the person or presence of 

another, the answer would not be clear 

Mr. Davenport was charged with robbery during the course of a 

theft in Oregon. But the admission in his guilty plea states only: "On 

10/17/92, I helped another person steal lnoney froin a store clerk. The 

other person pretended 1.1e had a gun." Petition to Plead Guilty, paragraph 

15-A, Appendix D. This does not say whether the theft was attempted or 

con~pleted. It does not say how the theft occurred, or whether Mr. 

Davenport actually helped in the clerk's presence, or even whether the 

person he "helped" got that for. Thus, even if this Court c o ~ ~ l d  permissibly 

w e  note that such a coii~parison is not barred just by Laverty, but also by other pre- 
Lavertv Washington cases. Those prior cases limited the docun~ents that the Washington 
court could consider in deciding whether the prior crime was factually comparable to a 
L4Tashington "strike" and barred reliance upon documents reciting conduct that was not 
necessarily proven. b., State \I. Morley, 134 Wn.2d at 612 (Washington court can look 
at prior stipzllatio~z tojkcts to detennine the basis of the prior conviction; no conment on 
whether other sources of factual support might also be sufficient); State v. Bunting, 115 
WII. App. 135, 140-41 (declining to rely on facts alleged in Illiiiois complaint and 
"official statement of facts" to establish element of specific intent on prior conviction). 
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consider this guilty plea statement, i t  cannot be used to supply the inissing 

elements tliat the statute laclcs. 

B. The Sentence of Life Imprisonment With No Possibilitv 
of Parole is Grossly Disproportionate to the Crime of 
Robberv in the Second Degree and, Hence, Violates the 
State Constitution. 

I .  Prior Trentilreizt of This Issrie by the IVasIzi~~gfon 
Supreme Corirt irz ~ i v e r s ~ .  

The Washington State Constitution bars cruel or unusual 

punishments, and that portion of our Constitution is more protective of 

i11di\ idual rights than is the federal ~onstitution.'  In fact, the Washington 

Supre~ne Court has explicitly ruled that Washington's col~stitutioilal 

req~lireinent of proportior~nlitj~ in sentencing - the protection at issue here 

- is inore protective of individual rights than is the U.S. Constitution. 

State v.  Fain, 94 Wii.2d 387, 617 P.2d 720 (1980). 

In State v. Rivers, 129 Wn.2d 697, 712-15, however, the Court 

ruled that application of the "three strikes" law to a defendant convicted of 

second-degree robbery did not constitute cruel punishment. It examined 

several factors, iilcludiilg a conlparison of the punishment imposed for this 

" State v .  Rlvers, 129 W11.2d 697, 921 P.2d 495 (1996). 

State v. Roberts, 142 M7n.2d 471, 506, 14 P.3d 713 (2000), amended by Order Cha~iging 
Opinion (February 2; 2001) (citing "our repeated recognition tliat the Washington State 
Coastitution's cruel punisluilent clause often provides greater protection than the Eighth 
.Anie~idment") (numerous citatio~is omitted). 
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crime in the other states, and concluded: 

I t  is lilcely Defendant Rivers would have received a similar, 
harsh sentence for his third serious offense under the majority of 
jurisdictions in this country. The penalties vary, but illany iliclude 
life sentences for three-time offenders. This court l ~ a s  held that tlie 
distinction between life seiite~lces with and without parole is not 
significaiit. 111 re Grisby, 121 W11.2d 419, 427, 853 P.2d 901 
( 1  993). 

Thus, without conducting a state by state cornparison of the actual 

penalties imposed ill  other states, the Rivers court sumnlarily stated that all 

S L L C ~  sentences would be harsh. It then concluded that the difference 

between a harsh life senteilce that iilvolves parole, and a liarsh life 

sentence that denies parole, was not "significant." 

Both conclusions 111ust be re-evaluated. It is not true that most 

other jurisdictions would impose an equally harsh sentence; and it is no 

longer legally correct to say that the difference between even a life with 

parole sentence and a life without parole sentence is not "significant." 

2. Rivers Must Be Re-Evaluated, Because tlze 
Washirzgto~z Sirprenze Court - in ~ l t o l ~ z a s ~  - Rcrled 
That the Difference Between Life Withosit Parole 
arzd Life Witlz Parole Was Co~~stitrrtio~zally 
Sig~zificant. 

Wit11 respect to the latter point, the Washington Supreme Court has 

now ruled that tlie difference between even a life with parole sentence and 

a life without parole sentence is coilstitutionally significant. State v. 

' State v. Thomas, 150 Wn.2d 821,83 P.3d 970 (2004). 
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Thomas, 150 U1n.2d 821, 847 (explicitly acl<no\vledging that despite the 

contrary statement in Rivers, quoted above, the Court was now holding: 

"For several reasons, we hold that there is a significant difference between 

a life sentence wit11 parole and a sentence of life \vithout parole in the 

context of capital sentencing."). This alone compels re-evaluation of 

Rivers' conclusion. 

3. Rivers Must Be Re-Evaluated, Because a Multi- 
Stcite Cor~zyurisorz of Se~lte~zces for Sir~zilar Crir~zes 
Shows That tlt e Difference is Co~zstitutio~zally 
Sigrzificarzt UII der Tlt omas. 

Now that we k~low that the difference between a sentence for a 

ten11 of years and a sentence of life without parole matters, there is no way 

to do the comparability analysis other than by actually coinparing the 

sentence imposed for Mr. Davenport's crime of conviction, with the 

sei~tence he would have received in other states. The Rivers Court did not 

do that; we present that co~llparisoil here. 

a. The Maximum for This Crime In 
FVashington - Without the Three Strikes 
Law -Would Be 116 Months. 

First-degree robbery, Mr. Davenport's crime of conviction, is a 

Class A felony. Without the three strikes law, the statutory inaximurll for 

such a class A felony would be life in prison (though not life without 

possibility of parole). RCW 9A.56.200; RCW 9A.20.021(l)(a). 
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The standard sentence range, howe\~er, with a criminal history 

scorc of 7, \\as 87 to 116 months, as the Judgment itself states. Further, 

second-degree robbery - the basis for Mr. Davenport's two prior "stril<es" 

- constitute Class B felonies, with a statutory inaximuni of ten years 

Thus, Mr. Davenport's life without parole sentence is very m ~ ~ c l i  

niore serious than tlie sentence lie would have received without these prior 

c~n\~ict iol ls  in Washington 

b. The Average Sentence for This Crime in 
Washington - Without The Three Strikes 
Law - Would Be 75 Months. 

The Sentei~cing Guidelines Co~umission keeps statistics 011 

sentences for all crimes i l l  Washington, and bye have learned froin them 

that the average prisoii sentence for the offense of second-degree f*obbe~y 

in Washington, under the SRA, from 1999 to 2004, has been 

approximately 19.6 rnont l~s .~  please see Tables 2 and 11 in Appendix E, 

\vhicl~ show the average sentence imposed by offense for Robbery 2 and 

Theft 1 ,  and the sentence departure by type and offense for tlie same 

crimes, respectively. 

The average prison sentence for the offense offirst-degree robbery 

in Washington, ulider the SRA, for the period July 1, 1999 to June 30, 

2004, has bee11 75.6 moiitl~s. See attachments in Appendix E. 

"ei~tencin~ Guideliiles Coinmission, Statistical Sui~maries,  1997-2001. 

DAVENPORT - PRP OPENING BRIEF - 22 - 



Mr. Davenport's sentence of life imprisonnient is disproportionate 

to both of those a\ erage sentences. 

c. The nllaximum Se~l te~ lce  for Both First- 
and Second-Degree Robbery i11 Most 
Other States is Far Less Than Life 
Without Parole. 

The next question is ~vhether Mr. Davenport's punishment is 

disproportionate to sentences imposed in other jurisdictions for the same 

crinie 

For that reason, we did a multi-state aiialysis of the sentences 

imposed in other states for the comparable crime. In some cases that 

comparable crinie may be characterized as second-degree robbery; in 

seine cases it may be characterized as first-degree robbery. We include 

the results of that survey for both crimes, here. 

ROBBERY STATUTES AND PENALTIES BY STATE 

RCW 9A.56.210 (2002), Robbery in the second degree: 

(1)  A person is guilty of robbery in the second degree if he 
commits robbery. 

( 2 )  Robbery in the second degree is a class B felony. 
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Robbery Statute 
Code of Ala. 
# 13A-8-43(2)(b) 
(2005) 

Robbery 3rd degree 
Class C felony 

Sentence 
Code of Ala. 
# 13A-5-6 (3) 
(2005) 
not less than 1 
yr 1 day, not 
more than 10 
years 

Fine 
Code of Ala. 
5 13A-5-11 
(ax31 (2005) 

not more than 
$5,000 



Alaslta 

Arltansas 

California 

Colorado 

Connecticut 

Alaslta Stat. 
$ 11.41.510 (a)(2)(b) 
(2006) 

Robbery 2nd degree 
Class B Felony 

A.R.S. 3 13-1902A.B. 
(2006) 
Robbery 
Class 4 felony 

A.C.A. 5 5-12-102 
(a)@) (2006) 

Class B Felony 

Cal Pen Code # 2 12.5 
(c) (2006) 

Robbery 2nd degree 

Z.R.S. $ 18-4-301 

Xobbery 
?lass 4 Felony 

'onn. Gen. Stat. 5 
j3a-136 (2004) 
{obbery 3rd degree 
'lass D Felony 

1 Del. C 5 831(a)(2) 
2005) 
(obbery 2nd degree 
:lass E Felony 

Alaslta Stat. 
$ 12.55.125 (d) 
(2006) 

not more than 
10 yrs 

A.R.S. S 13- 
702A.3 (2006) 
Min. 1.5 yrs. 
Max. 3 yrs. 

A.C.A. 5 5-4- 
40 1 
(ax31 (2006) 

Not less than 5 
yrs, not more 
than 20 yrs 
Cal Pen Code $ 
213 (B)(2) 
(2006) 

2,3 or 5 yrs. 
C.R.S. 5 18-1.3- 

Min. 2 yrs. 
Max. 6 yrs. 

Mandatory 
Period of Parole 
- 3 years 
Zonn. Gen. Stat. 
S 
53a-35a (7) 
:2004) 
lot less than1 
year; not more 
.han 5 yrs 
11 Del. C. 5 
4205(5) (2005) 
~p to 5 yrs 
served at level 

not more than 
$100,000 

A.R.S. gC 13- 
80 1 A (2006) 

Not more than 
$150,000 
A.C.A. 5-4- 
201 (a)(l) 
(2006) 

Not to exceed 
$1 5,000 

Not applicable 

C.R.S. $ 18-1.3- 
701 (2005) 

No fine shall be 
imposed for 
conviction of a 
felony except as 
provided by 
$18-1.3-401 

Conn. Gen. Stat. 
5 
5 3 a-4 1 (4) 
(2004) 
not to exceed 
$5,000 

11 Del. C. $ 
4205 (k) (2005) 
as court deems 
appropriate 
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/ V facility 
District of 
Coluiilbia 

H a ~ v a ~ i  

Idaho 

Illinois 

Indiana 

D.C. Code $ 22-2801 
(2006) 

Robbery 

Fla. Stat. $ 812.13 (c) 
(2005) 
Robbery 2nd degree 
Felony - 1 st degree 

O.C.G.A. 4 16-8-40 

Robbery 
HRS $ 708-841(l)(b) 
(2005) 
Robbery 2nd deb~ee  
Class B Felony 
Idaho Code 8 18- 
6501 (2005) 

Robbery 

720 ILCS 511 8-l(a) 
and (b) (2005) 
Robbery 
Class 2 Felony 

Burns Ind. Code Ann. 
$ 35-42-5-1 (2) (2005) 

Robbery 
Class C Felony 

[owa Code 5 
7 1 1.3(2005) 

iobbery 2nd degree 
Slass C Felony 

I D.C. Code 5 22- 

min. 2 yrs.-max. 
I5 yrs. 
Fla. Stat. 9 
775.082 3(c) 
(2005) 

not exceeding 
15 yrs 
O.C.G.A. $ 16- 
8-40 (b) (2005) 
Min. 1 yr - 
inax. 20 yrs 
HRS 4 706- 
660(1) (2005) 
10 yrs 

Idaho Code 
18-6503 (2005) 
Not less than 5 
yrs and inay be 
extended to life 
730 ILCS 515-8- 
l(5) (2005) 
not less than 3 
yrs, not inore 
than 7 vrs 
Bums Ind. Code 
Ann, $ 35-50-2- 
6 (a) (2005) 
F ~ x e d  4 yrs. 
(aggravating 
add not more 
than 4 yrs; 
mitigating 
subtract 
more than 2 yrs) 
Iowa Code $ 
902.9 4 (2005) 

not inore than 
10 years 

Not applicable 

Fla. Stat. $ 
775.083 (b) 
(2005) 

Not applicable 

HRS 3 706- 
640( 1 )(b) 
(2005) 
$25,000 
Not applicable 

730 ILCS 515-9- 
l(a) (1) (2005) 

Bums Ind. Code 
Ann. 5 35-50-2- 
6 (2005) 

Not more than 
$10,000 

Iowa Code 5 
902.9 4 (2005) 

At least $1,000 
but not more 
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(2005) 
Robbery 
Level 51Person Felony 

Robbery 2nd degree ! Class C Felony 

1 than S10,OOO 
K.S..4. # 21- Not applicable Icansas 1C.S.A. 21-3426 

Simple Robbery 

Louisiana 

1 Maine 

La. R.S. 9 14:65 A 
(2005) 

17 A M.R.S. # 65 1 
1B(2), 2 (2005) 
Robbery 
Class B Crime 

i 

Code Ann. $3- 
402(a)(b) (2006) 

Robbery 
Felony 

Massachusetts Mass. Ann. Laws ch. 
265 # 21 (2005) 

Confining or Putting 
i11 Fear a Person for 
the Purpose of 
Stealing 

4704 (2005) 
Per grid on 
Kansas website 
50-60 months 
KRS $ 532.060 

Not less than 5 
yrs, not Illore 
than 10 yrs 

KRS $ 534.030 
( 1  (2005) 
Not less than 
$1,000, not 
greater than 
$10,000 or 
double the 
com~llission of 
the offense, 
whichever is 

Not inore than 7 
yrs, andlor fine 

La. R.S. $ 14:65 

17-A M.R.S. # 
1252 2B.(2005) 
not to exceed 10 

greater 
La. R.S. 5 14:65 

yrs. 
(loolts at 

criminal 

Not more than 
$3,000 and/or 
imprisonment 
17-A M.R.S. $ 
1301 1- 
A.B(2005) 
not to exceed 
$20,000 

Law Code Ann. 
$3-402(a)(b) 
(2006) 

1 Not to exceed 1 
Laws ch. 265 $ 
21 (2005) 

15 yrs. 
Mass. Ann. 

For life or for 
any term of 
years 

Not Applicable 
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Not Applicable 

Minn. Stat. $ 
609.24 (2005) 

MCL 750 53 1 
(2005) 

For l ~ f e  or any 
tern1 of years 

Minn. Stat. 5 
609.24 (2005) 

M~cliigan 

I 

MCL 750.531 
(2005) 
Iiobbery, bank, safe or 

Simple Robbery 

Miss. Code Ann. 5 97- 
3-73 (2005) 

Robbery 

$ 569.030 R.S.Mo. 1,2 
(2006) 
Robbery 2nd Degree 
Class B Felony 

Mont. Code Anno. 
$ 45-5-401 (l)(b) 
(2005) 

Robbery 

R.R.S. Neb. S 28-324 
(1)(2) (2005) 

Robbery 
Class I1 feloily 

NRS 5 

I 

1 Mississippi 

Missouri 

Montana 

Nebraska 
1 

i 

Nevada ; 

vault; compelling 
I opening. destruction. 

(2) (2005) 

Not less than 2 

Not more than 
10 yrs andlor 
fine 
Miss. Code 
Ann. $ 97-3-75 
(2005) 

Not more than 
15 yrs. 
$ 558.01 1 
R.S.Mo. l(2) 
(2006) 
not less than 5 
yrs and not to 
exceed 15 yrs 
Mont. Code 
Anno. 
$ 45-5-401(2) 
(2005) 

not less than 2 
yrs or more than 
40 yrs and may 
be fined 
R.R.S. Neb. 5 
28-105 (1) 
(2005) 

Min. 1 yr. 
Maxiinum 50 
yrs 
NRS $ 200.380 

I 

Minnesota 

not nlore than 
S20,000 and/or 
iniprisonn~ent 
Not Applicable 

Not Applicable 

Mont. Code 
Anno. 

45-6-103(2) 
(2005) 

not to exceed 
$50,000 

Not Applicable 

Not Applicable 
' 200,38O(l)(a)(b). 2 

(2005) 
Robbery 

attempts 
Felony 
M~nn .  Stat. $ 609.24 
(2005) 



New Jersey 

New York 
Note: no clear 
match - 
Deliilltion of 
using "forcibly' 

North Carolina 

Category B Felony 

RSA 636: 1 .I (b), 111 
(2005) 
Iiobbery - Class B 
Felony 

N.J. Stat. $2C: 15-1 
a(2) (2005) 

Robbery 
2nd degree crinle 
N.M. Stat. Ann. 30- 
16-2 (2006) 

Robbery 
3rd Degree Felony 

NY CLS Penal $ 
160.05 (2005) 

Robbery 3rd degree 
Class D Felony 

V.C. Gen. Stat. $ 14- 
37.1 (2005) 

?on~mon-law Robbery 
3lass G Felony 

q.D. Cent. Code, 5 
12.1-22-0 1 (2005) 

iobbery 
;lass C felony 

IRC Ann. 29 1 1.02 
A)i3) 12006) 

yrs, not more 
than 15 yrs 
RSA 625:9 
(a>(2)(2005) 
More than 1 yr, 
not in excess of 
7 yrs. 

N.J. Stat. 5 
2C:43-6 a(2) 
(2005) 
Between 5 and 
10 yrs 
N.M. Stat. Ann. 
$ 31-18- 
15A(5)(2006) 

3 years 
iiliprisonment 

NY CLS Penal 
$ 70.00 2(d) 
(2005) 

Tenn fixed by 
court not to 
exceed 7 yrs 

N.C. Gen. Stat $ 
15A-1340.17(~) 
(2005) 

Max. 13-16 
moiiths 
N.D. Cent. 
Code, $ 12.1- 
32-01 (4) 
(2005) 
Max. 5 yrs 
and/or fine 
ORC Ann. 
2929.14 (A)(3) 

RSA 618:l 
(2005) 

Iiilposed by tlie 
sentence of tlie 
court 
N.J. Stat. # 
2C:43-3 a(2) 
(2005) 
S150,000 

N.M. Stat. Ann. 
$ 31-18- 
15E(5)(2006) 
Court may 
impose fine not 
to exceed 
$5,000 
NY CLS Penal 
$ 80.00 2(a)(b) 
(2005) 

Fixed by court 
not to exceed 
$5,000 or 
double the 
amount of 
defendant's 
gain 
N.C. Gen. Stat 5 

Fines may be 
included 
N.D. Cent. 
Code, # 12.1- 
32-01 (4) 
(2005) 
$5,000 andlor 
imprisonmelit 
ORC Ann. 
2929.18 (3)(c) 
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Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Robbery 
Felony 3rd degree 

21 01~1. St. 5 791, 
794, 5 797 (2005) 
Robbery 2nd degree 
Felony 
ORS 5 164.395 
(1 )(b) (2003) 

Robbery 2nd degree 
Class C Felony 
18 Pa.C.S. $ 
3701(a)(l )(V)(2)(b) 
(2005) 
Robbery 
Felony - 3rd degree 
R.I. Gen. Laws $ 11- 

Robbery 2nd degree 

S.C. Code Ann. 5 16- 
1 1-325 (2005) 
Robbery 
Felony 

3.D. Codified Laws 5 
22-30-1, 5 22-30-6, 5 
22-30-7 (2006) 

iobbery 2nd degree 
:lass 4 felony 

renn. Code Ann. Q: 
\9-13-401 (2005) 

1,2,3,4 or 5 
years 

21 01<1. St $ 799 
(2005) 
Not exceeding 
10 yrs 
ORS $ 161.605 
(3) (2003) 

5 yrs 

18 Pa.C.S. 
106 03x41 
(2005) 
not inore than 7 
Yrs 
R.I. Gen. Laws 
5 11-39-l(a)(b) 
(2006) 
Not less than 5 
years and not 
more than 30 
Yrs 
Andlor fine 
S.C. Code Ann. 
5 16-1 1-325 
:ZOOS) 

Vot more than 
15 yrs 
S.D. Codified 
Taws 5 22-6-1 
6)(2006) 

10 yrs. and fine 
nay be imposed 

Tenn. Code 
Znn. $ 40-35- 
1 1 1 (b)(4) 

Not inore than 
S 10,000 

Not applicable 

ORS $ 161.625 
(1) (c) (2003) 

Not to exceed 
$100,000 
Not appl~cable 

R.1. Gen. Laws 
$ 11-39-l(a)(b) 
(2006) 
Not more than 
$10,000 and/or 
imprisonment 

Not applicable 

S.D. Codified 
Laws 5 22-6-1 
(6)(2006) 

May add on 
s 15,000 

Tenn. Code 
Ann. $ 40-35- 
1 1 1 (b)(4) 
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1 1 kxceed S10,000 
13 V.S.A. $2503 1 13 V.S.A. S; / 13 V.S.A. 5 

(2005) 
Jury nlay assess 

Robbery 
Class C felony 

Texas 

I 

I 

I 

I 

Utah 

Larceny fko~n the 
person 

(2005) 
Not less than 3 

Tex Penal Code 4 
29 02(2)(b) (2005) 

Robbery 
Felony 2nd degree 

Utah Code Ann Q 76- 
6-301 
(1 )(b)(3) (2005) 
Robbery 
Felony 2nd degree 

2503 (2006) 

not inore than 
10 yrs andlor 

yrs, not inore 
than 15 yrs 
Tex Penal 
Code i\ 12 33 
(a) (2005) 

not less than 2 
yrs, not inore 
than 20 
Utah Code Ann 
9 76-3-203 
(2)(b) (2005) 
not less than 1 
y~ , not more 
than 15 yrs 

2503 (2006) 
not fined more 
than $500 
and/or 

Virginia 
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fine not to 
exceed $5,000 
Tex Penal 
Code 4 12.33 
(b) (2005) 
May ~nclude 
f ~ n e  not to 
exceed S10,000 

Utah Code Ann 
9 76-3-301 
(l)(a) (2005) 
may be 
sentenced to 
pay fine not to 

1 

Washington 

Va Code Ann. 5 18.2- 
95 (ii) (2005) 

Grand Larceny 

RCW 5 9A.56.190, 
RCW 5 9A.56.210 
(2005) 
Robbery 2nd degree 
Class B felony 

fine 
Va Code Ann. 
S; 18.2-95 (2005) 

imprisonment 
Va Code Ann. 
5 18.2-95 (2005) 

Not less than 1 
yr, not more 
than 20 yrs 

RCW 5 
9A.20.02 1 
(1 )(b)(2005) 
10 years 
and may include 
fine 

Not applicable 
unless sent to 
jail in a non- 
jury trial, than 
$2,500 may be 
fined 
RCW 5 
9.94A.550 
(2005) 
0-$20,000 in 
addition to 
iinprisonment 



ROBBERY STATUTES AND PENALTIES BY STATE 

RCW 9A.56.200 (2002), Robbery in the first degree: 

Not applicable 

Wis. Stat. 5 
939.50(3)(e) 
(2005) 
Not to exceed 

, $50,00 and/or 
~mpnsonment 
Not applicable 

(1) A persoil is guilty of robbery in the first degree if 

W.  Va. Code S 
61-2-12 (b) 
(2005) 
Not less than 8 
years 
Wis. Stat. $ 
939.50(3)(e) 
(2005) 
Not to exceed 
15 yrs. Andior 

\\Iest Vi rg i~~ia  

I Wisconsin 

(a) In the comillission of a robbery or of immediate flight 
therefrom, he or she: 

1 MI. Va. Code 61-2- , 

12 (b)(2005) 
Robbery, second 
degree Felony 

Wis. Stat. S 943.32 

(i) Is al-111ed with a deadly weapon; or 

I ( l ) (b)  (2005) 
1 Robbery 

Class E Felony 

Wyoming 

(ii) Displays ~vllat appears to be a firear111 or other deadly 
weapon; or 

(iii) 111flicts bodily injury; or 

I fine 

(b) He or she coinrnits a robbery within and against a 
financial institution as defined in RCW 7.88.01 0 or 35.38.060. 

Wyo. Stat. 9 6-2- 
40l(a)(ii)(b)(2005) 

Robbery 
Felony 

( 3 )  Robbery in the first degree is a class A felony. 

; Wyo. Stat, gC 6- 
2-401(a)(ii)(b) 
(2005) 

Not more than 
10 yrs 
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liobbery 1" degree 
Class A felony 

! State 
/ Alabama 

Arizona 

I 
j Robbery I st degree 
1 Class A Felony 

liobbery Statute 
Code 

1904A.B. (2006) 
Anlied Robbely 
Class 2 felony 

not less than 10 

Se~lter~ce 
Code of Ala. 

years, not Inore 
than 99 years or 
for life 

Fine -- 
Code of Ala. 

not more than 
$20,000 

Alaska Stat. 
5 12.55.125 (c) 
(2006) 

15-20 yrs 
A.R.S. 4 13- / A.R.S. 4 13- 

Alaska Stat. 
5 12.55.035 (2) 
(2006) 

not more than 20 
yrs 
1" offense 5-8 yrs 
1" and anned 7 -  
I1 yrs; 2"" 
offense 10-14 
yrs; 3'"ffense 

7 0 2 ~ .  1 (2006) 1 80 1 A (2006) 
Min. 4 yrs. 
Max. 10 y r s  1 Not more than 

not illore than 
$250,000 

, 

1 Arkansas 

Robbery 1 st degree 

Aggravated 
Robbery 

I Class Y Felony 

Cal Pen Code $ 
212.5 (a)(b) (2006) 

3.4 or 6 yrs. 

A.C.A. 5 5-12-103 

1 I I Dwelling (3,6 or I 1 

Not less than 10 
yrs, not more 
than 40 yrs, or 
life 
Cal Pen Code $ 

A.C.A. 5 5-4-401 

Not to exceed 2x 
alilount of 
pecuniary gain 

Not applicable 
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$150,000 
A.C.A. 5 5-4-201 

213 (B) (2006) / 

I Colorado 1 C.R.S. 5 18-4-302 
I 

(2005) 

9 yrs - $ 213 (A)) 
C.R.S. 5 18-1.3- 
40 1 (l)(A)(II) 

C.R.S. $ 18-1.3- 
40 1 (III)(A) 

1 (2005) 
Aggravated I 

I 

(2005) 



1 Robbery I Min. 8 yrs. 1 $3,000-$750,000 1 
I 

District of 
Colunlbia 

Florida 

Georgia 

Hawaii 

Class 3 Felony 

Colin. Gen. Stat. 5 
53a-134 (2004) 

Robbery I st degree 
OR Robbery 2"d 
degree (53a-135) 

Class B Felony OR 
Class C Felony 

1 1  Del. C $ 832(a) 
(2005) 

Robbery 1" degree 
Class B Felony 

D.C. Code Q: 22- 
2801 (2006) 

Robbery 

Fla. Stat. # 812.13 
12) (a) (b) (2005) 
iobbery 1 st degree 
-elony - 1 st degree 

2rmed Robbery 

-1RS 3 708-840 
2005) 
tobbery 1 st degree 
:lass A Felony 

Mas.  12 yrs. 
Increase of 4 yrs 
to presumptive 
range per (1 O)(b) 

Conn. Gen. Stat. 
$ 
53a-35a (5) or (6) 
(2004) 
not less than 1 
year; not more 
than 20 yrs OR 
not less than 1 yr; 
not illore than 10 
yrs 
1 1 Del. C. 4 
4205(2) (2005) 
Not less than 2 
yrs, up to 25 
years served at 
level V facility 
D.C. Code Q: 22- 
2801 (2006) 

mill. 2 yrs.-niax. 
15 yrs. 
Fla. Stat. 5 
775.082 3(a) 
[2)(2005) 

Life or not 
~xceeding 40 yrs 
3.C.G.A.  Q: 17- 
10-6.1 (2) (b) 
12005) 

Mandatory Min. 
~f 10 years 
FIRS 9 706-659 
:2005) 
[ndeterminate 
e m  of 20 years, 
nin. determined 
~y parole 

Conn. Gen. Stat. 
5 53a-41 (2) or 
(3) (2004) 

not to exceed 
$15,000 OR 
Not to exceed 
$lO,OOO 

1 l Del. C. 5 4205 
(k) (2005) 
as court deems 
appropriate 

Not applicable 

Fla. Stat. 5 
775.083 (b) 
(2002) 

Not appIicable 

HRS 5 706- 
640(l)(a) (2005) 

Not exceeding 
550.000 
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Aggraj~ated 
Robbery OR 
A11lled Robbery 
Both - Class 1 

not less than 3 
yrs, not more 
than 15 yrs 

Idaho 
author~ty -- 
Idaho Code 4 18- 
6503 (2005) 
Not less than 5 
yrs and ]nay be 
extended to l ~ f e  
$ 730 ILCS 515- 

Idaho Code 18- 
6501 (2005) 

Robbery 
Class B Felony 

Not appl~cable 

$ 730 ILCS 515- 

, Itobbel-y 
I 

Illlno~i i 9 720 ILCS 5118-5 
(2005) or 5,18-2 

Indiana 

F ~ x e d  term 
between 6 and 20 
yrs, advisory is 

8-1 (4) (2005) 1 9-1 ( a ) ( ] )  (2005) 

Not more than 
$10,000 

Felony 
Burns Ind. Code 
Ann. 9 35-42-5-1 

(2005) 

1 Robbery 1"' degree / not more than 25 

(2005) 

Burns Ind. Code 
Ann. S 35-50-2-5 

Iowa 

I 
1 

Kentucky 

Burns Ind. Code 
Ann. S 35-50-2-5 

Iowa Code S 71 1.2 
(2005) 

(2005) 
Aggravated 
Robbery 
Level 31Person 

Class B ~ e l o n y  
K.S.A. 5 21-3427 

Felony 
KRS 515.020 

10 yrs 
Iowa Code $ 
902.9 2 (2005) 

years 
K.S.A. 5 21-4704 

Robbery 1" degree 
Class B Felony 

Not applicable 

(2005) 
Per g r ~ d  on 
Kansas website 
89-100 months 

I 
I 

KRS 532.060 
(2)(b) (2005) 

Not less than 10 
yrs, not Inore 
than 20 yrs 

KRS $ 534.030 
(1) (2005) 
Not less than 
$1,000, not 
greater than 
$10,000 or 
double the 
com~n~ss ion  of 
the offense, 
whichever is 

I I I I neater I 
I , v 

Lou~slana 1 La. R.S. 9 14:64.1 / La. R.S. $14:64.1 Not applicable 
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Maine 

Maryland 

Massachusetts 

Michigan 

First Degree 
Robbery 

17 A M.R.S. $ 65 1 
C, D, E (2005) 
Robbery 
Class A Crlme 

hld. Cr~mlnal Law 
Code Ann. $3-403 
(2006) 

Robbery with a 
Dangerous Weapon 
Felony 
Mass. Ann. La~vs 
ch. 265 9 2 1 (2005) 

Confining or 
Putting in Fear a 
Person for the 
Purpose of Stealing 
MCL 5 750.531 
(2005) 
Robbery; bank, 
safe or ~ a u l t ;  
conlpelling 
opening; 
destruction; 
attelnpts 
Felony 
Minn. Stat. # 

Aggravated 
Robbery 

Miss. Code Ann. 9 
93-3-79 (2005) 

Robbery: use of 
ieadly weapon 

Not less than 3 
yrs, and not more 
than 40 yrs 
17-A M.R.S. 5 
1252 2A.(2005) 
not to exceed 30 
yrs. 

Md. Crin~inal 
Law Code Ann. 
$3-403(b) (2006) 

Not to exceed 20 
yrs. 

Mass. Ann. Laws 
ch. 265 $ 2 1  
(2005) 

Fol- life or for any 
tern1 of years 

MCL $ 750.531 
(2005) 

For life or any 
tenn of years 

Minn. Stat. $ 
609.245 (2005) 

Not more than 20 
yrs andlor fine 

Miss. Code Ann. 
5 97-3-79 (2005) 

Not less than 
three yrs., inax. 
life (jury 

17-A M.R.S. 
1301 1-A.(A) 
[2005) 
lot  to exceed 
$50,000 
Not applicable 

Not Applicable 

Not Applicable 

Minn. Stat. 5 
609.245 (2005) 

not more than 
$35,000 andlor 
i~nprisonment 
Not Applicable 
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M ~ssou~- I  

Montana 

not less than 2 
yrs or more than 
40 yrs and may 

1 / Robbery / Mand. Min. 3 yrs 1 1 

$ 569.020 R.S.Mo. 
I 
I 1.2 (2006) 

Robbery 1st Degree 
Class A Felony 

Mont. Code Anno. 

not to exceed 
$50,000 

I $ 45-5-40 1 (2005) 

I 
j Robbery 
1 

I 
1 

1 New Hainpshire 

determined) 
$ 558.011 
R.S.Mo. l(1) 
(2006) 
not less than 10 
yrs and not to 
exceed 30 yrs 
Mont. Code 

be fined 
R.R.S. Neb. 8 28- 
105 (1) (2005) 

Nebraska 

Nevada 
200.380(l)(a)(b). 2 
(2005) 
Robbery 
Category B Felony 

Not appl~cable 

Mont. Code 
Anno. 
$ 45-5-401 

Not Applicable R.R.S. Neb. 5 28- 
324 (1)(2) (2005) 

RSA 636: 1 .I I11 
(2005) 
Robbery - Class A 
Felony 

Anno. 
$ 45-4-40 1 (2) 

Class I1 felony 
NRS $ 

Not less than 2 
yrs, not more 

III(a)(l) (2005) 

(2005) 

Maximum 50 yrs 
NRS 5 200.380 Not Applicable 

in excess of 7 yrs. 
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In~posed by the 
sentence of the 
court 

' N.J.  Stat. $ 
2C:43-3 a(1) 
(2005) 

Not to exceed 
$200,000 
N.M. Stat. Ann. 
31-18-15E 
(2)(5)(2006) 
Court inay 
Impose fine not 
to exceed 

1 Nev, Jersey N.J .  Stat. S 2C:15-1 / N.J. Stat. 9 

New Mexico 

I a, b (2005) j 2C:43-6 a(1) 
Robbery 
1st degree crime 

N.M. Stat. Ann. 5 
30- 16-2 (2006) 

Robbery 
1" Degree (second 

1 or more offense) or 

(2005) 
Between 10 and 
20 yrs 

N.M. Stat. Ann. 9 
31-18-15A(2) 
(5)(2006) 

1" degree - 18 
yrs 



I 1 $10,000 
NY CLS Penal $ / N Y  CLS Penal $ 1 NY CLS Penal 5 

Robbery 1" degree 
Class B Felony 

S 15,000 OR not 
to exceed 

Degree (first 
oi'fcnse) Felony 

Tei-nl fixed by 
court not less 
than 15 years, not 
to exceed 25 yrs 

2"" degi-ee - 9 yrs 

Fixed by court 
not to exceed 
$5,000 or double 
the amount of 

1 
1 North Carollna 
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N.C. Geii. Stat. S 

North Dakota 

15A-1340.17(~) 
(2005) 

Max. 103-129 
months 

N.D. Cent. Code, 
$ 12.1-32-01 (3) 
(2005) 
Max. 10 yrs 
andlor fine 
ORC Ann. 
2929.14 (A)(2) 
(2006) 

2-8 years 

21 Okl. St 5 
801(2005) 
Not less than 
Syrs, up to life 
imprisonnient 

ORS 5 161.605 
(1) (2003) 

14-87 (2005) 

Robbery with 
firearms 01- other 
dangerous weapons 
Class D Felony -- 
N.D. Cent. Code, # 
12.1-22-01 (2005) 

Robbery 

Not to exceed 
$375,000 - 
Not applicable 

Max. of 20 yrs 

N.C. Gen. Stat # 
15A-1340.17(b) 
(2005) 

Fines may be 
included 

N.D. Cent. Code, 
$ 12.1-32-01 (4) 
(2005) 
S 10,000 andlor 
imp-isonnient 
ORC Ann. 
2929.1 8 (3)(a) 
(2006) 

Not more than 
$20,000 
Not applicable 

ORS # 161.625 
(1) (b) (2001) 

1 class B felony 
Ohio i 1 ORC Ann. 29 1 1.02 

' (B) (2006) 

Robbery 
Felony 2nd degree 

Oklahoma 21 Okl. St. # 791, 5 
794, $ 801 (2005) 
Robbery or 
attempted robbery 
with dangerous 
weapon or 

j imitation firearm 
I Felony 

Oregon ORS 5 164.415 

i (2003) 

- , Pennsylvania 

j 

defendant's galn 
N.C. Gen. Stat 5 

18 Pa.C.S. $ 3701 
(2005) 

18 Pa.C.S. # 106 
(2) (b)(2) (2005) 



Iihode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Jtah 

Robbery 
Felony - 1" degree 
R. I .  Gen. Laws S 
11-39-1 (a)(b) 
(2006) 

Robbery 1'' degree 

S.C. Code Ann. 4 
16-1 1-330(A) 
(2005) 
Robbery and 
attenipted robbery 
nhile arnied 1v1tl-1 a 
deadly weapon 
Felony 
S.D. Codified Laws 

Robbery 1 st 
Class 2 felony 

'Tenn. Code Ann. 
39-13-402 (2005) 

Aggravated 
iobbery 
:lass B felony 
l'ex. Penal Code 5 

Yggravated 
iobbery 
:elony 1st degree 

ltah Code Ann. 5 
'6-6-302 
2005) 

Max. illore than 
10 years 
R.I. Gen. La~vs 5 
I 1-39-1 (a)(3) (2) 
(2006) 
Not less than 10 
years and not 
more than llfe 
And/or fine 
S.C. Code Ann. 3 
16-1 1-330(A) 
(2005) 

Not more than 30 
Yrs 

S.D. Codified 
Laws 5 22-6-1 
(4) (2006) 

25 yrs. and fine 
nlay be imposed 

Tenn. Code Ann. 
9 40-35- 
1 1 1 (b)(2) (2005) 
Not less than 8 
yrs, not more 
than 30 yrs. 
Tex. Penal Code 

12.32 (a) 
:2005) 

Llfe, or any tenn 
lot more than 99 
qrs, less than 5 
!ears 
Jtah Code Ann. 
$ 76-3-203 (1) 
2005) 
lot less than 5 

R.I.  Gen. Lams 5 
11-39-l(a)(b) 
(2006) 
Not more than 
$15,000 andlor 
iniprisonment 

Not applicable 

S.D. Codified 
Laws 5 22-6-1 
(4) (2006) 

May add 011 

$50,000 

Tenn. Code Ann. 
$ 40-35- 
1 1 1 (b)(2) (2005) 
Jury may assess 
fine not to exceed 
$25,000 
Tex. Penal Code 
S 12.32 (b) 
(2005) 
May include fine 
not to exceed 
S 10,000 

Utah Code Ann. 
$ 76-3-301 
(l)(a) (2005) 
niay bc sentenced 

DAVETPORT - PRP OPENING BRIEF - 38 - 



Aggravated 1 Robbery 

2507 (2006) 
Larceny from the 
person, Larceny 
conviction in 

Vermont 

years, which may 
be life 

Felony 1 st degree 
13 V.S.A. 5 2503, $ 13 V.S.A. 2503 

not inore than 10 
yrs and/or fine 

to pay fine not to 
exceed $10,000 

13 V.S.A. $2503 
(2006) 
not fined inore 
than $500 and/or 
imprisonment 

1 
! burglary or robbery 
1 prosecution 

1 Robbery 

Va Code Ann. 
18.2-58 (2006) 

1 (2005)- 
Robbery 1st degree 
Class A felony 

Va Code Ann. 
5 18.2-58 (2006) 

Washington 

Felony 

(2) (2005) 
Robbery 
Class C Felony 

Not applicable 

RCW 5 9A.56.190, 
RCW 4 9A.56.200 

40 1 (c) (2005) 

Aggravated 
Robbery 

, Felony 

Not less than 5 
yrs, not more 

(l)ta)(2005) 
Teim of life or 
fine fixed by 
court, or both 

than life 
RCW 4 

W Va. Code 8 

RCW 5 

61-2-12 (a) (2) 
(2005) 
Not less than 10 
years 
Wis. Stat. $ 
939.50(3)(c) 
(2005) 
Not to exceed 40 
yrs. Andlor fine 

0-$50,000 in 
addition to 
imprisonment 

Not applicable 

Wis. Stat. S 
939.50(3)(c) 
(2005) 
Not to exceed 

, S 1000,OO and/or 

40 1 (c) (2005) I I 
Wyo. Stat. $ 6-2- 

Not less than 5 
yrs, nor illore 
than 25 yrs 

imprisonment 
Not applicable 

This shows that with respect to second-degree robbery, the 
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majority of the states (31) have established a maximum penalty of ten 

years or less for this crime - and of those 3 1 states with a ten-year-or-less 

maximum penalty, thirteen establish a niaximunl penalty of ten years; 

seven establish a maximum penalty of six to 11ine years; se\Ien establish a 

maximul~l penalty of only five years; and four establish a maxiii-zum 

penalty of even less than five years. The remainder of the states has 

statutory maximum penalties that are higher. Ten states establish a 

statutory maxiii~uiil penalty of 15 years; four states establish a statutory 

maximum penalty of 20 years; one state has a rnaxililum of 30 years; and 

one state each has a nlaximum of 40 years, 50 years, tern1 that might be 

extended to life. T\vo states then have the highest punishme~~t,  which 

appears to be a ten11 of life or any term of years. 

With respect to first-degree robbery, the majority of the states (29) 

have established a maximum penalty of twenty-five years or less for this 

crime - and of those eleven states have a ten-year-or-less maximum 

penalty, seven establish a maximuni penalty of ten years, and four 

establish a lnaximunl penalty of six to nine years. The remainder of the 

states has statutory ~naxirnulli penalties that are higher. Four states 

establish a statutory maximum penalty between 12 and 15 years; nine 

states establish a statutory m a x i n ~ u n ~  penalty of 20 years; five states have a 

~naximum of 25 years; four states have a maxilnuln of 30 years; five states 
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l i a ~ ~ e  a maximi~ni of 40 years; one state has a maximum of 50 years; and 

five states have a tern1 that might be extended to life. Six states then have 

the highest punishment, wl~icli appears to be a tenn of life or any term of 

years. 

Thus, tliere is no state in the union that imposes life without parole 

as a punishment for second-degree robbery (which it is not a third strike); 

the table below shows the n~aximum statutory puiiishine~lts for this crime 

iii  all 50 states and not one of thein is life without parole: 

SUMMARY OF MAXIMUM SENTENCING BY LENGTH OF TIME 
BY STATE 

for Robbery in the Second Degree 

Lerigtli of Maximurii Sentence State 

For a tern1 of 11fe or any tern1 of , years 
Massachusetts 

Michigan 

- 
May be extended to life 

50 years 
40 years 

Idaho 
Nebraska 
Montana 

C I 

30 years 

20 years 

I 
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Rhode Island 

Arkansas 
Georgia 
Texas 

Virginia 

15 years 

I 

I 

Dist. of Columbia 
Florida 

Maryland 
Mississipp~ 



Missouri 
Nevada 

South Carolina 
Tennessee 

Utah 
LV~sconsin 

Alabama 
Alaska 
Hawaii 
Iowa 

Kentucky 
Maine 

Minnesota 
New Jersey 
Oltlahoma 

South Daltota 
Vennoilt 

Washington 
Wyoming 

Colorado (6) 
Illinois (7) 

Louisiana (7) 
New Hampshire ( 7 )  

New York ( 7 )  
Pennsylvania ( 7 )  
West Virgina ( 8 )  

California 
Connecticut 

Delaware 
Kansas 

North Daltota 
Ohio 

Indiana (4) 
New Mexico ( 3 )  

North Carolina ( 1 . 5 )  

Less than 5 years ~ 

The same is true o f  first-degree robbery; there is not one  state that 

Oregon 

Arizona ( 3 )  

DAVENPORT - PRF' OPENING BRIEF - 42 - 



imposes a pi~nishme~lt of life without parole (wlieii it is not a third strike), 

as the following table summarizes: 

SUMMARY OF MAXIMUM SENTENCING BY LENGTH OF TIME 
BY STATE 

for Robbery in the First Degree 

Lengtl~ of Ylaxin~um Sentence 

( May be extended to life 
I 
I 

I 

State 

For a tern? of life or any tell11 of 
years 

I 

Idaho 
Oltlahoma 

Rhode Island 
Utah 

Virginia 

Alabama 
Massachusetts 

Michigan 
Mississippi 

Texas 
Washington 

I 

50 years I Nebraska 

40 years 
Florida 

Louisiana 
Montana 

Wisconsin 

30 years Maine 
Missouri 

25 years 
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I Tennessee 
I South Carolina 

I 
Delaware 

Io\va 
New York 

South Dakota 

20 years 
Wyoming 

Alaska 



Connecticut 
Ha~vaii 
Indiana 

Kentucky 
Minnesota 

New Jersey 
New Mexico ( 1  8 )  

10 years 

15 years 

Arizona 
Georgia (Mandatory Minimum) 

North Carolina 
North Dakota 
Pennsylvania 

Vernlont 
West Virginia 

Oregon 
Colorado (1 2) 

District of Columbia 
I l l ~ n o ~ s  
Nevada 

1 6 - 9 years I 

Califoillia (9) 
Kansas ( 8 . 5 )  

New Hampshire ( 7 )  
Ohlo (8) 

d. The Maximum Sentence for Both First- 
and Second-Degree Robbery as Third 
Strikes in Other States is Still Less than 
Life Without Parole. 

The next question is, what sentence would be imposed for this 

crime in states with "Three Strike" laws similar to Washington's? The 

answer is that very few would impose the mandatory miiliinum tenn of 

imprisonment of life witllout par01e.'~ A summary of  third strike penalties 

I I) For second-degree robbery: Lousiana, IMississippi, hlo~italia and \\'asliington; for first- 
degree robbery: Alabaina (Code of Ala $ 13A-5-9(b)(3) (2006)), Georgia (O.C.G.A. $ 
17.10.6.1 (a)(2) and $17-10-7(2) (2005)), Lousiaila (La. R.S. 15.529.1A.(l)(b)(ii) and 
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and niaxim~~m "third strilte" sentencing by state is attached as Appendix F. 

There are fijiee~l srirtrs that do not Iiave "three strikes," or 

eqi~i\.alent "persistent offender," or "habitual criminal," laws applicable to 

a third felony colivictioii at all for second-degree robbery. They are: 

Arltansas, Colorado, Co~lnecticut, Delaware, Georgia, Idaho, Illinois, 

Iowa, Oregon, Pennsylvania, Soutli Carolina, South Dakota, Tennessee, 

Ve~mont ,  Virginia. Appendix F. Then there are nz11e states that do 

not have "three strikes," or equivalent "persistent offender," or "habitual 

criminal," laws applicable to a third feloily convictioil at all for first- 

degree robbery. They are: Arkansas, Idaho, Illinois, Iowa, Maine, Oregon, 

South Dakota, Teililessee and Vern~ont. Id. These states do not provide 

the harsh autoinatic penalty of life without possibility of parole for 

robbery even where it is a third serious felony. 

There are then several states that have "three strikes" or equivalent 

laws applicable to a third felony coilviction, but their third strike type of 

laws are d~scuet~orzar.y in applicatioii - they do not automatically "click in" 

~[poil proof of prior C O I I V ~ C ~ ~ O I I S  but are activated only if the priors are 

proved n~zd tlie sentencing judge believes that the extended sentence is 

La. R.S.  5 14.2(13) (2005)), Mississippi (Miss. Code Aim. # 99-19-81, 5 99-19-83 
(2005)), Montana (Mont. Code Allno., 8 46-18-219(l)(b)(iv) (2005), South Carolina 
(S.C. Code Ann. S 17-25-45 (A)( l ) ,  (C)( l )  (2005)), Virginia (Va Code AIIII. 18.2-58, 
s19.2-297.1(e) (2006)) and Washingtoi~ (RCLV $ 9.94A.570 (2005)). 
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appropriate given the nature of the offense and the character of the 

defendant. For second-degree robbery, those states are Hawaii, Indiana, 

I<entiicky, Michigan, North Daltota, Rhode Island, Wisconsin. Appendix 

F. For first-degree robbery, those states are Hawaii, Maine, Michigan, 

Minnesota, North Dakota and Wisconsin. Id. Thus, these states do not 

provide the harsh automatic penalty of life without possibility of parole for 

first or second-degree robbery even where it is a third serious felony - 

they leave sentencing discretion where it has traditionally been, with the 

trial court judge. 

Then there are a few states and the District of Columbia that do 

mandate some sort of increase in the statutory r?zn.-\-in~zrrz sentence for first 

or second-degree robbery where it is a third serious felony. Those states 

are Connecticut (first-degree robbery), District of Columbia (first and 

second-degree robbery), Michigan (first and second-degree robbery), and 

Missouri (first-degree robbery). Appendix F. But these listed states only 

mandate an increase in the statutory lnaxin~unl for robbery as a third 

"stril<e" - they do not provide an increase in the statutory mandatory 

minimum. Hence, they do not provide the harsh automatic penalty of life 

without possibility of parole for robbery even \vhere it is a third serious 

felony. They do not provide any automatic sentence at all, but simply 

increase the discretion of the sentencing judge. 
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There are other states - like Washington - that have provided a 

mandatory increase in the statutory n~iiiiiiiunl seilteiice for robbery where 

as here it  is a third "stril<e." But most of the states that have done so have 

not extended that mandatory increase in the statutory miniinum sentence 

for robbery as a third "strike" to life lvithout possibility ofparole. Instead, 

they increase the mandatory niinimum sentence by a matter of years - 

sonietiiiies a few years, and sometimes a great many years, but just by a 

set iluinber of years. See Summaries of Maximuin "Third Strike" 

Sentencing for Robbery in the Second Degree, Robbery in the First 

Degree, Appendix F. 

e. Conclusion Regarding Rivers and 
Disproportionality. 

Tl~us. the punishment of life in prisoil without possibility of parole 

for robbery as a third strike is i~~~penl l iss ible  ~rilder the Washington 

Constitution, despite the holding of Rivers to the contrary. Rivers' 

conclusion that the sentence of life without parole was not significailtly 

different from sentences imposed in the other jurisdictio~is for this crime is 

siillply incorrect under new, controlling, authority. First, it is now clear, 

follo\viilg Thoinas that a sentence of life without parole is significantly 

different from a sentence of life with parole and, hence, these differences 

inust factor into the multi-state comparison of proportionality. Given that 
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recognition, i t  is now also clear that Rivers' factual co~lclusion was 

incorrect. The sentences that robbers receive in other jurisdictions are 

significantly different, and sigilificantly shorter, than the sentence that Mr. 

Davenport received under Washington's three strikes law. 

C. The Warrantless Arrest of Mr. Davenport for this 
Felony Cannot Be Excused Due to "Exigent 
Circumstances" Which Consist Solelv of the Nature of 
the Crime. 

1. Trerrtl~ze~lt of this Issue olz Direct Apperil 

On direct appeal, Mr. Davenport asserted that his trial lawyer 

provided ineffective assistance because she failed to challenge his arrest in 

Oregon, for this Washington felony conviction, on the gro~und that it was 

made ~ \ ~ i t l i o ~ ~ t  an Oregon warrant. The state responded that tilere was an 

outstanding warrant for Mr. Davenport's arrest from Washington. The 

appellate court rejected both Mr. Davenport's claim and the state's 

argument; it ruled that controlling authority bars reliailce upon a 

Washington state warrant to cond~lct an arrest outside the jurisdictional 

limits of this state. State v. Davenport, 121 Wn. App. 1041, 2004 Wash. 

App. LEXIS 971 (2004), reversed in part, reu~u~zderl it? part ,  2005 Wash. 

App. LEXIS 1550 (2005). 

The appellate court ruled, instead, that "exigent circumstances" - 

an emergency -justified the warrantless arrest. State v. Davenport, 2004 
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Wash. App. LEXIS 97 1 at "1 5. Since exigent circumstances justified the 

arrest, there was 110 probability of success 011 a suppressioil motion, and 

hence his trial lawyer was not ineffective for failing to 11lalte such a 

motion. Id. 

2. Tlzis Issue Carl be Raised Agnirl in a PRP 

We recognize that an issue that was raised and rejected on direct 

appeal cannot be re-raised i l l  a personal restraint petition, ~~i l less  the 

"interests of justice" exception to this re-litigation bar is satisfied. 

Davis, 152 W11.2d 647, 750, 101 P.3d 1 (2004). Thus, re-litigation of an 

issue is pernlitted if there is new law or "son~e other justification" for 

raising the issue again. Id. We respectfully suggest that the discussion of 

the true prerequisites to application of the exigent circui~lstailces exception 

to the wai-rant requiren~ents in Section (3), immediately below, provides 

such a justification. 

3. Botlz the U.S. Suprenze Court aizd the Waslzirzgtorz 
Stiprenze Court Focus on the Need for Pror~zpt 
Action to Preverzt Destrnctio~z of Evide~zce or. 
Fliglzt, Not 011 tlze Nature of the Crirne, and a 
Tl~ree Day Lapse of Tinze Behveerz tlze Crime arzd 
the Irzvasion is Irzscifficierit U~zder Both Sources of 
L n ~ v  

Under coiltrolling Supreme Court authority, the Fourth 

Al~~endn~ei l t  prohibits police froin n ~ a k i ~ l g  a warrantless and 

f loll coil sensual entry illto a home for a routine felony arrest. Payton v. 
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New Yorlc, 439 U.S. 1044, 99 S.Ct. 718, 58 L.Ed.2d 703 (1978). And, 

"Tlie general rule in a criminal proceediiig is that stateiilellts and other 

evidence obtained as a result of ail unlawful, warraiitless arrest are 

suppressible if the linlc between the evidence and the unlawful coilduct is 

not too attenuated." INS v. Lopez-Mendoza, 468 U.S. 1032, 1040, 104 

S.Ct. 3479, 82 L.Ed.2d 778 (1984). 

Tlie appellate court in this case relied on State v. Terrovona, 105 

Wn.2d 632, 716 P.2d 295 (1986), for its ruling that exigent circuinstances 

justified Mr. Davenport's warraiitless arrest. State v. Davenport, 2004 

Wash. App. LEXIS 971 at "15. 

In Teirano\a, the Washington Supreme Court listed six 

prerequisites to application of the exigent circumstances exception: "(1) a 

grave offense, pal-titularly a crime of violence, is involved; (2) the suspect 

is reasonably believed to be amled; (3) there is reasonably trustworthy 

illformation that the suspect is guilty; (4) there is strong reason to believe 

that the suspect is on the premises; (5) the suspect is likely to escape if not 

swiftly apprehended; and (6) the entry is made peaceably." Id., 105 

Wi1.2d at 644. This list contains four prerequisites that focus solely on the 

nature of the offense, only one that asks if there is a danger of escape, and 

a final one that requires the entry into the home to be made peacefully. It 

does not even ask about the liltelihood of destruction of evidence. 
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But the prerequisites to applicatioil of the exigent circumstances 

exception to the warrant require~nent under federal law area different, and 

more demanding. They do not focus on the nature of the crime - indeed, 

under both statc and U.S. Supreme Court law, even if the crime were 

n~urder there would have to be a separate showing of exigent 

circ~~mstances to justify a warrantless entry into the home and arrest. 

Instead, as the Supreme Court summarized in Illinois v. McArthur, 

531 U.S. 326, 121 S.Ct. 946, 148 L.Ed.2d 838 (2001), applicatioil of the 

exigent circi~mstances doctrine depends not on the nature of the crime but 

on whether there is a need for immediate action to prevent destruction of 

evidence or escape, and on whether the least restrictive means available 

were used for the shortest period of time until a wan-ant did issue. As that 

decision reveals, those tests are especially difficult to satisfy where, as in 

Mr. Davenpoi-t's case, the intrusioil is illto a private home, there is no risk 

of destruction of evidence, ancl izo warrant was ever souglqt: 

We collclude that the restriction at issue was reasonable, and 
hence lawf~ll, in light of the following circun~stances, which we 
consider in cornbination. First, the police had probable cause to 
believe that McArth~lr's trailer home contained evidence of a crime 
and contraband, nainely, unlawful drugs. . . . 

Second, the police had good reason to fear that, unless 
restrained, McArthur n~oztld destroy the drugs before they could 
returrz with n wnrmnt. . . . They reasonably could have concluded 
that McArthur, consequently suspecting an imminent search, 
would, if given the chance, get rid of the h u g s  fast. 
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Third, the police made reasoilable efforts to reconcile their law 
enforcement needs with the demands of personal privacy. Tlzey 
~lelfller- sei/r-c.l~ed flle tra~ler nor iwrested McArfhur before 
O O [ ~ L I / I I / I ~  ( I  ~ ~ ~ ~ i ~ r i i ~ t .  Rather, they imposed a significantly less 
restrictive restraint, preventing McArthur only from entering the 
trailer unaccompanied. They left his home and Iiis beloilgiilgs 
intact--until a neutral Magistrate, finding probable cause, issued a 
\\ arrant. 

Fo14r-tl~, the police ~ll~posetl the restrvi~tzt for ( 1  l~lliitetl perloll of' 
tlnle, nnnzely, tlto Izocrrs. . . . As far as the record reveals, this time 
period was no loilger than reasonably iiecessary for the police, 
acting with diligence, to obtain the warrant. . . . Given the nature of 
the intrusion and the law enforcement interest at stake, this brief 
seizure of the premises was permissible. 

Illinois v .  McArthur, 531 U.S. 326, 330-33 (emphasis added) 

When the facts of llliilois v. McArthur are compared with the facts 

here, it  is clear that exigent circumstailces are lacking in each of the four 

listed areas. 

The first aiid second factors listed in Illinois v. McArthur concern 

the presence of evidence and the defendant's ability to destroy that 

ei.idence if the police take the few hours necessary to obtain a wa~rant.  

The third and fourth factors focus on restraints that the police place upon 

their coilduct, namely, limiting the scope of the intrusion by not 

conducting the actual arrest or search until a warrant is obtained and using 

that limited intrusion for just a sl-~ort period of time. 

The record ill Mr. Davenport's case sl~ows that the state fails each 

DAl'ENPORT - PRP OPENING BRIEF - 52  - 



of these prerequisites. Instead, the record shows there was a three ilrrj: lag 

between the robbery and the arrest. See Statenlent of the Case, supra, pp. 

4-6. It shows that the police never sought a warrant to arrest Mr. 

Davenport at all during that time, or even after they entered the house to 

detain and arrest him. Id. I t  f~~r ther  reveals that substantial investigation 

occurred during that three-dc1.y tilne period which was sufficient for law 

eilforcelnellt to obtain a warrant to search the car that Mr. Davenport was 

using. Id. A .fortiori, it was a sufficient amount of tiine for them to 

obtain a warrant for the arrest, since it would be based on precisely the 

same infol-nlation. Thus, under the controlling federal authority provided 

by Illinois v. McArth~u-, the Davenport appellate court's focus on the 

nature of the crime is incorrect. A proper focus on whetl~er there was a 

danger of destruction of evidence or insufficient time to obtain a warrant 

would have produced the opposite result. 

The same result is con~pelled by rnore recent Washington Supreme 

C o ~ ~ r t  law. In State v. Gaines, 154 Wn.2d 71 1, 116 P.3d 993 (2005), the 

police conducted a warrantless search of the closed trunk of the 

defendant's car, after the victim reported the crimes. The crimes of 

conviction in that case were not just robbery, as in this case, but also 

ltidnapping and assault. Only one day, rather than three days, elapsed 

between the date of the crime and the date of the challenged search in that 
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case. Nevertheless, there were 110 exigent circumstances in that case. 

(The Court upheld the search based on the illdependent source doctrine 

instead.) 

Under the new Gaines decisioi~, the warrantless an-est in Mr. 

Davenport's case would not satisfy the exigent circumstances exception to 

the warrant requiremeilt, either. 

V. CONCLUSION 

The PRP should be granted. 

b 
DATED this day of April, 2006. 

Respectfi~lly submitted, 

Sheryl ~ o r d &  McCloud, WSBA No. 16709 
Attonley for Petitioner, Mr. Davenport 
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GJ 16-C IN THE CLHCUIT COURT OF THE STATE OE JREGON - 
FOR MULTNOMAH COUNTY ~ - f  , 

;r; 
THE STATE OF OREGON, ) ",v. ..-. 

) C 
-44- * 92-11-36764 

Plaintiff, ) DA 479344 1-, y? 
/ 

) PPB 92-92691 
+ "."I -. - 

v. 1 
) INDICTMENT FOR VIOLATION OF 

JERALD WAYNE DAVENPORT, ) 
DOB: 3120172 ) ORS 164.405 (1,2) 

Defendant. ) 

The above defendant is accused by the Grand Jury of Multnomah County, 
State of Oregon, by this indictment of the crimes of COUNTS 1 and 2 - ROBBERY 
IN THE SECOND DEGREE, committed as follows: 

COUNT 1 
ROBBERY IN THE SECOND DEGREE 

The said defendant, on or about October 17, 1992, in the County of Multnomah, 
State of Oregon, did unlawfully and knowingly use and threaten the immediate 
use of physical force upon Laura Rusk, being aided by other persons actually 
present, while in the course of committing theft of property, to-wit: lawful 
currency of the United States of America, with the intent of preventing and 
overcoming resistance to the said defendants1 taking of the said property, 
contrary to the Statutes in such cases made and provided and against the 
peace and dignity of the State of Oregon, 

COUNT 2 
ROBBERY IN THE SECOND DEGREE 

The said defendant, on or about October 17, 1992, in the County of Multnomah, 
State of Oregon, did unlawfully and knowingly aid and abet another who used 
and threatened the immediate use of physical force upon Laura Rusk, and did 
represent by word and conduct that he, the said defendant was armed with a 
deadly weapon, to-wit: a firearm, while in the course of committing theft of 
property, to-wit: a cash drawer and its contents to include lawful currency 
of the United States of America and food stamps, with the intent of 
preventing and overcoming resistance to the said defendant's taking of the 
said property, contrary to the Statutes in such cases made and provided and 
against the peace and dignity of the State of Oregon, 

Dated at Portland, Oregon, in the county aforesaid on November 19, 1992. 
Witnesses 

Examined Before the Grand Jury: A TRUE BILL 

Laura Rusk r - - - - - - -  
7 Donald Lind Ef'.dTESEiJ 

9 t Foreman of thkGrand Jury 

1 NO!/ 1 9 1992 i RUNK (67111) 

f i 
If-4 R E c t s T B  z'f S B  

9 L - -  - - - . O I U - C I - g j  

Security Amount: $ 20,000 + 20,000 
The District Attorney hereby affirmat 
required by ORS 161.565, upon appearance of the defendant for arraignment, 
and before the court asks under ORS 135.020 how the defendant pleads to the 
charge, the State's intention that any misdemeanor charged herein proceed as 
a misdemeanor. BALL/78015/dlb 

INDICTMENT L ) I ~  Onglll~i  - Cirult Copis> Dzfenddnt. ~ z f  ~t tornzy,  A ,  DAL~ h t 1 - 4  



In t h  l i r o u d f  Oourf of t3xe SI t e  of Oregon 

for Mulfnomah Counf y 

-- 

Kesldenie and  pilorit. 

O ~ J ) E K  t h T t R I \ G  [ 'LEA Of- GLIIL 
PL SU-\ \ I  T T O  PET1 TION f I L t U  P 

IT IS O K D t K E D  t i la r  tiit. i'ollow~rig be ti-itered of  record.  - .  
Dep. DA: C d T  \ v \ f )  Def.  At t .  

( )\) defendanr ' s  plea (11. GLIILTY: ( )  and arraigrirnent ( t ruly named in charging ins t rurner~t ,  o r  a s  fol lows:  - 

c o u n t ,  ~ n d ~ ~ t l r i e n t .  

& I  det.eiid:iil~'s u i t l : d ~ ~ i i . ~ l  01. ~ I S  i.oririer plea o f  Not G u d t y  and h ~ s  Plea o f  GUIl.T\r 

( )  iIi!s i;i,? ~ o n t ~ n ~ i t i d  pending receipt o i  a presentence invest igat io~l  c o n d u ~ t e d  bq - - - 

( ) C o r r e ~ t i u n s  I )~ \ i> iun  ( ) long f o r m ,  [+) h d r t  torn)  

( )  prevlous report upda ted .  mus t  be r e ~ e i v e d  by %,, 
- - 

r l - 
( )  D l ~ g n o h t i i  Cznrer, must be r e c e ~ v e d  by .-3 - .-- 

-.:a 
( the ~oIlou.iiig rnattels Stl continued pending disposition o f  the wltlun case: (-1 ind tc tn iekk  - -  -- 

( ) , ~ r u n t ( ~ )  of  rne i n d l ~ t n l z n t  ( ) orlier L J L ~ L ,  Nos T 
r d  
r,> 

( ) illis (as? ~ot l r in i led  tor jt2il:ence tu 
( d a y ,  da te  and  t i lne)  

( tiit. witllirl in~irrzi  he io: l t i i~~~:i i  t i 1  a latzr date yer ti, bz dzterrnined by tiie C' i~uri .  

DISTRIBU'TION: 

Origjnai: k'iie 
Green: Def. Xt t  

Yellow: Court  
Pink: DA 

Goidenrod:  DA 

C r  85 O R D E R  ENTEKJNG PLEA 



SGL 
(On or after 11/1/89) 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MULTNOMAH 

STATE OF OREGON CASE# C 9 2 1 1 - 3 6 7 6 4  
D.A.# 4 7 9 3 4 4  

v. 
JERALD DAVENPORT, J R .  JUDGMENT OF CONVICTION 

Defendant AND SENTENCE (SINGLE COUNT) 
1. Hearing Date: APRIL 1 2  I 1 9 9 3  ReporterlTape No. C T A 1 7  5 1 5  1- 8 8 4 

2. District Attorney: CI3ARLES BALL 1 7 5 6 9 2 ~ ~ ~ #  7 8 0 1 5  

3. Defense Attorney: SCOTT PAIVIO OSB# 8 1 0 9 3  

4. Defendant is convicted of the following offense: .F- 
E 

Offense sa Date of Incident 
ROBBERY I1 ( C o u n t  I) d f i th  --=% 1 0 / 1 7 / 9 2  E- -- 

Offense involved operation of a motor vehicle. 1 
4 . 9 ~  

s!F@e; - \ 
Defendant's: DO6 PDL y ' i f  C! Defendant is unrepresented and knowingly waived coyn&. e,gn 

C Defendant waived two-calendar-day delay before s e n t 2 ~ c k g .  -a~/,s?,-+ "93 i 
: gc:;3 # 
-5 ' E p  

5. Defendant is: C in custody & on recognizance --, 
-7 i .--- 

C on security release D O on sheriff's population release. 
.ier I 

s, .2 5 --- $ 
C"' 

cL'J 
7 "" 

6. IT IS ADJUDGED THAT DEFENDANT HAS BEEN CONVICTED on defendant's plea of: -3 3 
-.- _-- 
--J .- &, guilty. .-- 
A 5 

O no contest. 
, 2 

not guilty and verdict of guilty, by jury trial. 
9 

7 TY -:.. 
not guilty and finding of guilty, by court trial. ,- r' - s 

/ - . . L/> 

..- 2 

7a. Defendant is acquitted of the following count: - 7.3 
b. All other counts contained in the charging instrument in this case are hereby dismissed on motion o'fqhe Qstrict 

Attorney in the interests of justice. 

8. The security posted is to be: 
O applied to other court-ordered obligations owed by the defendant or surety in this or any other case, and the balance, if 

any, is to be refunded. 
3 refunded to the person who posted it less the applicable security release fee. 

9. Defendant was advised of the right to appeal (ORS 137.020). 

10. Security on appeal (to guarantee the appearance of the defendant) 
C' is set at $ (ORS 135.285). 
t2 is denied. 
D Bond on appeal (to guarantee payment of fines and costs (ORS 161.665) is set at $ (0 RS 
138.135). 

5 C 9 2 1 1 - 3 6 7 6 4  of Case # - Page ____ 
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SGL 
(On or af te r  1111189) 

IT IS ORDERED THAT THE FOLLOWll4G SENTENCE IS IMPOSED: 
11. DEPARTURE SENTENCE OR PRESUMPTIVE SENTENCE 
C This sentence is a durational departure, 
C This sentence is a dispositional departure, and the Court finds substantial and compelling reasons as stated i n  the record for 
this departure. 
Z This is a presumptive sentence. The sentencing guideline grid coordinates are 6 and I 

12. PROBATION 
& Defendant is placed on probation for 3 6  months subject to the standard conditions, any special conditions in- 
dicated on the Special Probationary Conditions attached hereto, and any financial obligations imposed in the Money Judgment. 

Defendant shall be supervised by: 
5 Oregon State Corrections Division. 
C! Multnomah County Probation Office. 
0 Bench Probation. 
C This case is transferred to Judge for all judicial supervision of probation. 

X MULTNOMAH COUNTY DEPARTMENT O F  COMiiUNITY C O R R E C T I O N S  
13(a). IMPRISONMENT 

C A term of imprisonment for months, and a period of post-prison supervision for months. If the defen- 
dant violates the conditions of post-prison supervision, the defendant shall be subject to sanctions including t h e  possibility of 
additional imprisonment in accordance with the rules of the State Sentencing Guidelines Board. Defendant is committed to the 
custody of the Oregon State Corrections Department. 

3 A gun minimum of is imposed. ORS 161.610. 

O Defendant is found to be a dangerous offender. ORS 161.725. 

13(b). The Court recommends the Defendant enter the following Corrections treatment programs: 

7 Social Skills Unit C Sexual Offender Unit 

7 Mentally and Emotionally Disabled Unit O Drug and Alcohol Unit (Cornerstone) 

13(c). JAIL 
S A jail term of ; Defendant is committed to the custody of the Multnomah County Sheriff. 
i. the term is to: 
C commence immediately. 
C commence on 
i ~ .  and, as provided by ORS 137.520: 
C work release authorized. 
- 
2 passes as authorized by counselor. 
2 release on pass, furlough, leave, work, or educational leave prohibited. 

The sentence to imprisonment or jail is to run: 
2 concurrently with 
3 consecutive to 
- 
LA with credit for all time served. 

13(d). FINE 
Defendant shall pay the fine, if any, listed in the Money Judgment 

13(e). OTHER 

2 5 Page of ____ Case # C9211-36764 
Original: Court Blue: D.A. Green: Probation Yellow: Defense Attorney Pink: Jail Gold: JucQe's File 
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SGL 
(On or a f t e r  11/1/89) 

MONEY JUDGMENT 
14. lT iS ADJUDGED T H A T  DEFElt'DAfd'l PAY THE FOLLOWING OBLIGATIONS: 

JUDGMENT CREDITOR: STATE OF OREGON JUDGMENT DEBTOR: DEFENDANT 

15. RESTITUTION 
Restitution will be ordered when the amount is determined. 

D Restitution is o rdered  now to the persons named beiow (addresses should be sent by separate cover to Criminal Department): 

NAME AMOUNT CLAIM NO. 

(I) Laura R U S ~  $750 Compensatory Fine 

Victims are to be pa id  so: 
they are satisfied in the sequence listed. 

O each receives an equa l  amount of each payment made. 
O each receives a proportional amount of each payment made. 

OBLIGATION TOTAL IMPOSED WAIVED 
. . . . . . . . . . . . . . . . . . . . . .  *(I)  Penalty Assessment (CIC) $ . . . . . .  [? 

(2) Restitution (REST) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ . . . . . .  0 
(3) Indigent Defense Recovery (IDRC) . . . . . . . . . . . . . . .  $ . . . . . .  L3 
(4) Fine(FINE) . .Co?~ensc.F?.r~. . . . . . . . . . . . . . .  $ 7 5 0  . . . . . .  3 
'(5) BPST(BPAS) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ . . . . . .  G 
'(6) D u l l  Conviction (DMVC) . . . . . . . . . . . . . . . . . . . . . . . .  $ . . . . . .  r-7 - 
'(7) DMV Records (MVRA) . . . . . . . . . . . . . . . . . . . . . . . . .  $ 

- . . . . . .  
'(8) Jail Assessment (CJAS) . . . . . . . . . . . . . . . . . . . . . . . .  $ . . . . .  r LA 

(g) Other: Unitary As sessrnent . . . . . . . . . .  $ 8 5  . . . . . .  ..> -- , . 

TOTAL MONEY JUDGMENT. . . . . . . . . . . . . . . . . . . . . .  $ 1 , 1 8 5 . 0 0  
Unless a waiver is indicated, those fees and assessments marked are to be imposed administratively if the amount js left 

blank, and will be a condition of probation, and will not be subject to judgment docketing. 

17. PRIORITY OF PAYMENTS 
C! As listed in Section 16. 
13 As follows: 

18. TERMS OF PAYMENT: The amount of the money judgment is: 
3 suspended until defendant is released from custody. - 
~j to be paid immediately. 
3 to be paid in full by 

to be paid in  installments of $ per month, beginning on Per F - 0 and due each month thereafter on 
that date until satisfied. Compensatory fine paid first; 

restitution is joint and several with defendant@) in case(s): 

APRIL 1 3 ,  1 9 9 3  
DATE OF JUDGMENT 

MICHAEL H. MARCUS 
Name of Judge Typed or Printed 

3 of -- 5 Case ti C9.211-36764 Page ____ 
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SGL 
(On or after 11/1/89) 

SPECIAL CONDITIONS OF PROBATION 
IT IS ORDERED THAT THE FOLLOWING CONDITIONS OF PROBATION REFERRED TO IN SECTION 12 ARE IMPOSED: 

reserved 
19. It is ordered that the  defendant serve a total of O' custody units in a correctional facility or as par t  of a custody 
program as set forth i n  this section, and Defendant is committed to the custody of the appropriate supervisory authority. 

a. custody units in jail. 
i. the term is to: 

O commence immediately. 
G commence on 

ii. and, as provided by ORS 137.520: 
D work release authorized. 
U passes as authorized by counselor. 
El release on pass, furlough, leave, work, or educational leave prohibited. 

The court finds that  space is available and that the defendant is eligible for the programs indicated below: 

b. custody units at a work release center. 
To be served as follows: 

c. custody units at a 24-hour residential custodial treatment facility: C Drug O Alcohol O Mental Health 
0 treatment. 

To be served as follows: 

d. custody units at a restitution center. 
To be served as follows: -- 

e. custody units at a community service center: 

To be served as follows: 

f. custody units of house arrest. 
To be served as follows: 

9. custody units of community service work (each custody unit equals twenty-four hours of community service). 

To be served as follows: 

h. custody units at 

To be served as follows: 

20. OTHER SPECIAL CONDITIONS OF PAOBATION: 
a. Z submit to polygraph examination by a qualified polygraph examiner designated by the court or probation officer under 

terms and conditions as follows: 

4 5 of ____. Case # 
C9211-36764 
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SGL 
(On or after 1111189) 

b. Z undergo an alcohol evaluation and subsequently enter and successfully complete an alcohol t reatment program 
designated by a probation officer. 

c. C! undergoa drug evaluation and subsequently enter and successfully complete a drug treatment program designated by a 
probation officer. 

d. C undergo a mental health evaluation and subsequently enter and successfully complete a mental health treatment program 
designated by a probation officer. 

e. C abstain from the  use or possession of intoxicants. 

f. C submit to random urinalysis at the direction of a probation officer. 

g. refrain from knowingly associating with persons who use or possess controlled substances illegally, and f rom frequenting 
places where such substances are kept or sold. 

h. Q refrain from knowingly associating with: 
Ci co-defendants or crime partners. 
D persons known by the probationer to be engaged in criminal activities. 
i? person under the age of - years, except under specific circumstances specified in writing by a probation officer. 
O other designated person(s): 

i. 9 take antabuse if medically approved. 

j. '1 submit to breath test or blood test to determine blood alcohol content upon request of a probation off icer having reason- 
able grounds to believe the results would disclose evidence of a probation violation. 

k. C neither own, possess or control any firearm or any other weapon specified: 

I. C submit person, residence, vehicle and property to search by a probation officer having reasonable grounds to believe that 
such a search will disclose evidence of a probation violation. 

m . E  pay probationary supervision fee of $ 25 per month. ORS 423.570. , while employed ; 

n.  K other special conditions of probation: 

5 Page _- of 5 Case# C9.211-36764 
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In the Circuit/DistrPct Court of the State of Oregon . 

for Multnomah County 43 1 i, ,+ .' J i  : , ; , '  ( 1 .  fi 

" '  ' j 1. <;5, 
STATE OF OREGON, 

c 9 a - 1 l  - 3 6 7 6 ~  
Plaintiff, DA No. ~ 7 ~ . 3 ' - r ~  

Citation No. 
v. 

PETITION TO PLEAD GUILTY/ 3 L%/v\e b q v ~ i - 1  @ V , + , T ~  ., -ANDWAIVEROF 

Defendant. 

The defendant represents to the Court: 

1. MY full true name is CC LOVL 4 P R ~ 5 1 9 9 3  6 

but I also am known as I 
2. I am a years of age. I have gone to school tg 

My physical and mental health are satisfactory. I am not und o i  intoxicants, except - .-- 
3. 1 understand my right to hire r have the C ~ u r t  appoint a lawyer to help me. 

(a) I am represented by: 32.at-k \ \ Q \ V L O  -. 
(b) I choose to give up my right to a lawyer; I will represent myself: (defendant's initials). 

4. I have told my lawyer all the facts I know about the charge(s) against me. My lawyer has advised me of the 
nature of the charge(s) and the defenses, if any, that I have in this case. I am satisfied with the advice and help I 
have received from my lawyer. 

5. I understand that I have the following rights: (A) the right to a jury trial; (B) the right t o  see, hear and 
cross-examine or question all witnesses who testify against me at trial; (C) the right t o  remain silent about all facts 
of the case; (D) the right to subpoena witnesses and evidence in my favor; (E) the right to  have my lawyer assist me 
at trial; (F) the right to testify at trial; (G) the right to have the jury told, if I decide not to testify a t  trial, that they 
cannot hold that decision against me; and (H) the right to require the prosecutor t o  prove my guilt beyond a 
reasonable doubt. 

6. I understand that I give up all of the rights listed in paragraph 5 when I plead guilty/no contest. I also 
understand that I give up: (A) any defenses I may have to the charge(s); (B) objections t o  evidence; and (C) chal- 
lenges to  the accusatory instrument. 

nt to plead Guilty/N@Animt to  the charge(s) of 
o L b e r - /  - S e  C O - A  h ~ l c ; r ~ a  ( ~ ~ c / i * . f  )) / 

8. I know that a No Contest Plea will result in a Guilty finding regarding the charge(s) listed in Paragraph 7. 
9. I know that when I plead Guilty/No Contest to the charge(s) in paragraph 7, the maximum possible 

sentence is lo years in (prison) &#), and a fine with assessments totaling $ d Co 0 c c., , in- 
cluding a mandatory fine of $ . I also know that the Court can impose adminimum sentence 
of . Further I know that these maximum and minimum sentences can be added to 
sentences in these other cases: ~~~ 

Finally, I know that my driver's license (-1) (cannot) be suspended k r  
!O. I understand that I might ( ) will not ( i/Jbe sentenced as a dangerous offender, which could increase 

each maximum sentence to 30 years, with a 15-year minimum. 
11. I have been told that if my crime involved my use or threatened u e of a firearm I can receive a mandatory 

minimum sentence without parole or work release for a period of f l ~ ~ l ~  
12. I know that if I am not a United States citizer,, my plea may result in my deportation from the USA, or 

denial of naturalization, or exclusion from future admission to the United States. 
13. 1 know that this plea can affect probation or parole and any hearing 1 may have regard i~g  probation or 

parole. If probation or parole is revoked, I k n o ~  that the rest of the sentence in each of those cases could be 
imposed and executed, and could be added to any sentence in this case. 

CC 29-1 PETITIOX TO ENTER PLEA (12/87) 



14. I knoks, that t h e  sentence is u p  to the Court to decide. The Dlstrict Atturney may provide reports or other 
information if requested by the Court. 1 understand that the District Attorney  ill make the following recommen- 

/' 

dation to the Court abou t  my sentence or about This recommendation -- is ( ) is not ( p>' 
made ~ u r s u a n t  to ORS 135.43,2(2): 6 1'1 C z  I 5 + f ~ - c ; g - ~  d (? I)O +jo 

6 d I n i + i  pr< ? c \ ~ L J ~  o r  1 5 2  LFJJ~- \ cpl,,% l h J , , , # - d '  Iq 
'L , 

C Y V J C G  

C A A  -+CAV- G C S C S C V ~ ( = ~ ? $ - .  
. . f i , . l L ? ? l ~ . f  & , , L , F  <d 

", 

15-A. 1 plead Guilty because, in Multnomah County, Oregon, I did the following: 0 r\ 1 0 / /  ? / 4 d , 
5 Q G L I L O ~ L ~ F  PQJOL s 4 e d  L % O M O V +  f m -  A c k v ~  ' c \e ' rk -  
 he O Y ~ P ~ " .  f 3 4 b f ~ [ ? d  D ~ ~ , - k e ~ , d e &  k e -  b,c. A c, i/ h . 

15-B. I plead No ~ o k t e s t  because IA) I understand that a jury or judge could find me guilty of the charge(s), 
w 

so I prefer to accept the  plea offer (defendant's initials: ). of (B): 

16. I declare that no  government agents have made any threats or promises to me to make me enter this plea 
other than the District Attorney's recommendation set forth in Paragraph 14, except: 

17. I am signing this plea petition and entering this plea voluntarily, intelligently, and knowingly. - - 

3/3d cj3 
(Date) 

- p, rb/ Li! , . /I, ,,Lf 
(Defendant's Si 

CERTIFICATE OF COUNSEL 

I am the lawyer for the defendant and I certify: 

1. I ha\e read and explained fully to the defendant the allegations contained in the accusatory instrument(s). I 
believe defendant understands the charges and all possible defenses to them. 1 have explained alternatives and trial 
strategies to defendant. 

2 I have explained to the defendant the maximum and minimum penalties that could be imposed for each 
charge and for all charges together. 

3.  The plea(s) offered by defendant is (are) justified by my understanding of the facts related to  me. 
4. To the best of my knowledge and belief, the declarations made by defendant in the foregoing petition are 

true and accurate. 
5. Defendant's decision to enter the plea is made voluntarily, intelligently, and knowingly. I recommend that 

rhe Court accept the plea. 
I have signed this certificate in the presence of the defendant and after full discussion of its contents with the - 

defendant ,, -- J@aLL&, Sp C LjLi A 
(Date) (Lawyer's Signature) (Bar No.) 

cr 79-? PFTr-rrrsN TO FNTFR PI FA 112/87') 
. . - - - - - - - - - . - - 
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Table 11 
Sentence Departure by Type and Offense (Robbery 2 and Theft 1 only) 

Exceptional 
Above Below Within - YO 

Total Sentences 
Per FY 

344 Rob 2 
842 Theft 1 

331 Rob 2 
797 Theft 1 

31 6 Rob 2 
887 Theft 1 

392 Rob 2 
1008 Theft 1 

307 Rob 2 
976 Theft 1 

31 2 Rob 2 
91 0 Theft 1 

Sentencing Guideline Commission Stastical Summary FY99 - FY04 



Third Strike Penalties 

(a) Second-Degree Robbery 
(b) First-Degree Robbery 

b) first-degree robbery 
Code of Ala. § 13A-5-9 (b) 

State 
i Alabama 

i 
i 

1 (3) (2006) 
Alaska / a) second-degree robbery 

Alaska Stat. § 12.55.25 1 (d)(4) (2006) Class B Felony 

Third Strike Statute 
a) third-degree robbery 
Code of Ala. § 13A-5-9 (b) 
(1 ) (2006) from Class C to 

Code of Ala. § 13A-5-6 
(a) (1 ) (2005) 
b) life or any term not 
less than 99 years 

Penalty 
a) life or any term not 
more than 99 years, not 
less than 10 years 

(same statute) 
a) 6-1 0 years 
(same statute) 

b) first-degree robbery 
Alaska Stat. § 12.55.25 

b) 15-20 years 
(same statute) 

Arizona 
A.R.S. § 13-604 (C) (2006) 

I Class Felony 

(c)(4) (2006) 
a) Robbery 

sentence, no probation, 
etc.) (same statute) 

1 b) Armed Robbery 

i A.R.S. § 13-604 (D) (2006) 
Class 2 Felony 

a) 8-12 years (full 

b) 14-28 years (full 
sentence, no probation, 
etc.) (same statute) 

Arkansas a) Robbery 
A.C.A. § 1690-201 (2) 
(2006) Class B Felony 

a) Not more than the 
maximum for first 
offense, 20 years (same 

( b) Aggravated Robbery 
A.C.A. 9 16-90-1 21, § 16- 
90-201 (2) (2006) Class Y 
Felony 

statute) 
b) Determinate, not 

more than the maximum 
for first offense, 40 years 
(same statute) 



b) first-degree robbery 
(serious felony) 

Cal Pen Code § 667.7 
) (2006) 

b) life, parole eligible 
after 20 years 

a) life, parole eligible 
after 20 years 

California a) second-degree robbery 
(serious felony) 

Cal Pen Code 5 667.7 
(a>( l  (2006) 

(2005) - no enhancement, 
same penalty 

I 

Colorado bbery - class 4 felony 
C.R.S. § 18-1.3-401 (V)(A) 

a) Max. 6 years 
(same penalty) 

b) aggravated robbery - 
class 3 felony 

C.R.S. § 18-1.3- 
801 (1 )(a)(l)(B), (II)(c) (2005) 
- crime of violence 

I 

b) life imprisonment, 
parole eligible after 
40 years 
(same statute) 

I 1 Connecticut 

1 b) first-degree robbery 
(Class B) OR second- 
degree robbery (Class C) 

Conn. Gen. Stat. § 53a-40 
1 )(A) (h) (2004) 

a) third-degree robbery - 
class D felony 

Conn. Gen. Stat. § 53a-40 
(2004) - no enhancement, 
same penalty 

b) not more than 40 yrs 
for either first or second 
degree robbery (same 
statute) 

a) not more than 5 
years 



7- 

I Delaware 

District of 
Columbia 

a) second-degree robbery - 
Class E felony 

1 1 Del. C. § 421 5 (a), 
(2005) - a second or other 
conviction (court discretion 
on greater punishment) 

b) first-degree robbery 
(Class E felony) 

11 Del. C. § 4214 (b) 

a) up to 5 years, but 
court may impose a 
greater punishment 
11 Del. C. 4215 (a) 
(2004) 

b) life sentence, 
sentenced as a habitual 
criminal (same statute) 

22-1 804a (a) (2) (2006), 
D.C. Code § 22-4501 (f) - 
robbery is "crime of 
violence" 
b) robbery - D.C. Code § 
22-1 804a (a) (2) (2006), 
D.C. Code 22-4501 (f) - 
robbery is "crime of 
violence" 

(2005) 
a) robbery - D.C. Code § 

parole (same statute) 
a) up to life without 

b) up to life without 
parole (same statute) 

3 time violent felony 
offender, Fla. Stat. § 
775.084(~)(1)(4)(~)1 .(b), 2. 

Florida 
1 

b) first-degree robbery - 
felony in the first degree, 3 
time violent felony offender, 
Fla. Stat. 
775.084(~)(1) (4) (~)1 .(a) 

b) imprisonment for life 
(same statute) 

a) second-degree robbery 
- felony in the first degree 

a) 30 years, court may 
go higher (same statute) 

b) armed robbery - 
O.C.G.A. 17-1 0-6.1 (a)(2) 
(2005), serious violent 
felony, 17-1 0-7(2) 

Georgia 

I 

b) life without parole 
(same statute) 

a) robbery 
O.C.G.A. 17-1 0-7 (c) 
(2005) (applies to fourth 
conviction only) 

a) not applicable, max. 
penalty remains 20 
years 



1 ldaho 

HRS 3 706-662 (1 ), § 706- 
661 (3) (2005) 

a) indeterminate 20 year 
term - HRS § 706- 

1 Hawaii 
I 

b) first-degree robbery - 
Class A Felony 
HRS 9 706-662 ( I ) ,  § 706- 
66 1 (2) (2005) 

a) second-degree robbery, 
Class B Felony 

a) robbery - 
ldaho Code § 19-2514 
(2006) 

b) robbery - 
ldaho Code § 19-2514 
(2006) 

b) indeterminate life 
imprisonment - HRS § 
706-661 (2) (2005) 

a) not less than 5 
years, may be 
extended to life 
(same penalty) 

b) not less than 5 years, 
may be extended to life 
(same penalty) 

b) aggravated or armed 
robbery - both 
Class 1 Felony 
720 ILCS 5/33B-1 (2005) 
Not applicable, only Class X 

Illinois 

b) same penalty as first 
and second conviction - 
max. 15 years 

a) robbery, Class 2 Felony 
720 ILCS 5/33B-1 (2005) 
Not applicable, only Class X 
felonies apply 

a) same penalty as first 
and second conviction - 
max. 7 years 

1 

Indiana 

~ 
1 
I 

felonies apply 
a) Robbery, Class C Felony 
Burns Ind. Code Ann. § 
35-50-2-8 (h) (2005) 

b) robbery - Class B Felony 
Burns Ind. Code Ann. § 
35-50-2-8 (h) (2005) 

a) additional fixed term 
not to exceed 30 
years - max. 38 
years (disc.) 

1 (same statute) 
b) additional fixed term 

not to exceed 30 
years - max. 50 
(discretionary fixed 
term) 
(same statute) 



I Kentucky I 

/ Louisiana 

a) second-degree robbery, 
Class C Felony 
lowa Code 5 902.8, § 
902.9 3 (2005) 

b) first-degree robbery - 
Class B Felony 
lowa Code § 902.9 2 
(2005) 

Felony 
K.S.A. § 21-4709 A (2005) 

b) aggravated robbery - 
Level 3tPerson Felony 

, a) second-degree robbery, 
I Class C Felony 
KRS 3 532.080(3), 
(6 ) (b )  (2005) 

b) first-degree robbery - 
Class B Felony 
KRS 5 532.080(3), 
(6) (a)  (2005) 

1 a) simple robbery 
La. R.S. 5 15.529.1A. 
( l ) ( b ) ( i i )  (2005), cr ime 
of violence under  La. 
R.S. 5 14.2(13) 

b)  f irst-degree robbery, 
La. R.S. 5 15.529.1A. 
( l ) (b ) ( i i )  (2005), cr ime 
of violence under La. 

, R.S. 3 14.2(13)  
i 

a) no more than 15 
years (lowa Code 5 
902.8 and § 902.9 3 
(2005)) 

b) Not more than 25 
years (same penalty) 

a) rnax. 136 months 
(1 1.33 years) 

b) rnax. 247 months 
(20.58 years) 

a) not less than 10 
years, nor more than 20 
years (same statute) 
(indeterminate) 

b) not less than 20 
years, nor more than 50 
years, or life (same 
statute) (indeterminate) 

(same statute) 

b) life without parole 
(same statute) 



Maine 
I 

1 
I 

b) robbery - Class A crime I 17-A M R S .  5 1252 (4 -6 )  
(2005) - (sentencing 
court  looks a t  prior 1 record) - no higher class 

Criminal Law Code 5 
14.10 l (a ) (9 ) ,  ( d ) ( l )  
(2006) .  

a) robbery, Class B crime 
17-A M.R.S. 5 1252 (4-A) 
(2005)  - sentence one 
class higher 

b) not to exceed 30 
years (sentencing court 
looks at prior record) 17- 
A M.R.S. § 1252 (2-A) 
(2005) 

Maryland 

a) not to exceed 30 
years (determinate), 
penalty as Class A 
crime, 17-A M.R.S. €j 
1252 (2-A) (2005) 

a) robbery, felony 
crime of violence Md. 

! 

b) robbery with a dangerous 
weapon, felony, crime of 
violence under Md. Criminal 
Law Code 5 4,10l(a)(9),  
( d ) ( l )  (2006) .  

habitual criminal, 
max.  t e r m  as 
provided by  law 

a) not less than 25 
years (same statute) 

b) not less than 25 
years (same statute) 

Massachusetts 

b) confining or putting in 
fear a person for the 
purpose of stealing - 
ALM GL ch. 279, fj 
25  (2005)  - 
habitual criminal, 
max.  t e r m  as 
provided by  law 

b) life, ALM GL ch. 
265, 5 2 1  (2005)  

(parole eligible) 

a) confining or putting in 
fear a person for the 

a) life, ALM GL ch. 
265, 5 2 1  (2005) 

Purpose of stealing - I ALM GL ch. 279, 5 
25 (2005)  - 

(parole eligible) 



Michigan 1 a) Robbery, felony 1 a) life (indeterminate - 

Minnesota 

Mississippi 

Missouri 

MCLS 5 769,11(1)(b)  

b) Robbery felony 
MCLS 5 769.11(1)(b) 

a) simple robbery, defined 
as violent crime under 
609.1 095(d), Subd. (3) 

b) aggravated robbery, 
defined as violent crime 
under 609.1095(d), Subd. 
(3) 

a) robbery, max, sentence 
imposed pursuant to 
Miss. Code Ann. 5 99-19-  
81, 83  as "crime o f  
violence" (2005)  

b) robbery, use of deadly 
weapn max. sentence 
imposed pursuant to 
Miss. Code Ann. f-j 99-19-  
81, f-j 99-19-83 
(habitual criminals, 
felonies are crimes o f  
violence) (2005) 

a) second-degree robbery, 
class B felony, to class A 
felony (5 558.016 
R.S.Mo. 3, 4, 6, 7(2) 
(2006))  
3 )  First-degree robbery, 

class A felony, any 
sentence authorized as 
class A (§ 558.016 
R.S.Mo. 3, 4, 7(1) 

"or lesser term") 

b) life (indeterminate - 
"or lesser term") 

a) mandatory 10 years, 
no parole, court 
discretion to go 
higher (same 
statute) 

b) mandatory 20 years, 
no parole, court 
discretion to go 
higher (same 
statute) 

a) life without parole 

b) life without parole 

a) Max. not to exceed 
30 years (5 558.01 1 
R.S.Mo. 7(2) (2006)) 

mand. min. 10 yrs. 

b) max. not to exceed 
30 years 
(§ 558.01 1 R.S.Mo. 7 

(1 ) (2006)) 
mand. min. 10 yrs 



Anno., § 46-1 8- 
2 19 ( I  )(b)(iv) (2005) 

Montana 

b) robbery, Mont. Code 
Anno., § 46-18- 
2 19 ( I  )(b)(iv) (2005) 

(same statute) 

(2006)) 
a) robbery, Mont. Code 

b) life without parole 
(same statute) 

a) life without parole 

b) robbery, Class Il felony 
R.R.S. Neb. 5 29-2221(1)  
(2005), habi tual  
cr iminal  

, Nebraska 
I 

b) max. term not more 
than 60 years (same 
statute), mand. min. 10 
years 

Nevada 

l 

a) robbery, Class I I  felony 
R.R.S. Neb. Ej 29-2221(1)  
(2005),  habi tual  
cr iminal  

a) robbery, category B 
felony, Nev. Rev. Stat. 
Ann 5 207 .012 (a ) (b )  
(2005) - upgraded to 

category A 

a) max. term not more 
than 60 years (same 
statute), mand. min. 10 
years 

b) robbery, category B 
felony, Nev. Rev. Stat. 
Ann 5 207.012(a) (b )  
(2005) - upgraded to 

category A 

a) from 25 years 
(mandatory min. of 
10 years), to life, to 
life without possibility 
of parole Nev. Rev. 
Stat. Ann 5 
207.012(b) (1) (2)  
o r  (3)  

b) from 25 years 
(mandatory min. of 
10 years) to life, to 
life without possibility 
of parole Nev. Rev. 
Stat. Ann 5 
207.012(b) (1 ) (2 )  
o r  ( 3 )  



terms o f  imprisonment 

r ~ e w  Hampshire 

I 

1 

New Jersey 

b) robbery, first degree 
crime, N.J. Stat. 5 2C:43- 
7 a.(3)(2005),  extended 

a) robbery, class B felony 
RSA 5 6 5 1  : 6 I I (a ) ,  111 
(a) (2005)  

b) robbery, class A felony, 
RSA 5 6 5 1  : 6 I I (a ) ,  I11 
( a )  (2005)  

a) robbery, second degree 
crime, N.J. Stat. Ej 2C:43- 
7 a. (3)(2005), extended 

b) Robbery, 1 degree 
felony, N.M. Stat. Ann. 
§ 31 -18-1 7 B. (2006), 
adds 4 years to 
sentence 

a) not more than 30 
years (mand. min. not 
more than 10 years) 
(same statute) 

b) not more than 30 
years (mand. min. not 
more than 10 years) 
(same statute) 
a) fixed term between 10 
and 20 years (same 
statute) 

New Mexico 
I 

i 

b) fixed term between 20 
years and life (same 
statute) 

terms o f  impr isonment  
' a) Robbery, 3rd degree 

felony, N.M. Stat. Ann. Cj 
31-18-17 B. (2006), 
adds 4 years to 
sentence 

a) 7 years (term set by 
statute - no good time) 

N.M. Stat. Ann. Cj 31- 
18-17 B. and 31-18- 
5N5)  

b) 22 years (term set by 
statute - no good time) 

N.M. Stat. Ann. Cj 31- 
18-1 7 B. and 31 -1 8- 
5N2)  (5) 

1 b) robbery, 1'' degree, 

i 
Class B felony NY CLS 
Penal 9 70.08 3(a) (2005) 

New York 

b) at least 20, not more 
than 25 years 

i Penal § 70.08 3(c) (2005) 

a) robbery, 3rd degree, 
Class D felony, NY CLS 

a) at least 12, not more 
than 25 years 



1 North Dakota 

b) robbery with dangerous 
weapon, Class D felony, 
N.C. Gen. Stat. 14-7.6, 
sentenced as Class C felon 

a) 1 16-145 months 
N.C. Gen. Stat. 15-A- 
1340.17(c) 

North Carolina / a) common law robbery. 
I Class G felony, N.C. Gen. 

a) Robbery, class C 
felony, ND. Cent. Code, 

12.1 -32-09 (I ) C, (2) c 
(2005) 

i 
I 

b) Robbery, class B 
felony, ND. Cent. Code, 
§ 12.1 -32-09 ( I  ) C, (2) b 
(2005) 

Stat. § 14-7.6, sentenced 
as Class C felon 

b) 1 16-1 45 months 
N.C. Gen. Stat. § 15-A- 
1340.17(c) 

max. of 10 years 
(discretionary) 

ND. Cent. Code, § 
12.1-32-09 (2) c 
(2005), must serve 
85% of sentence 
fj 12.1-32-09.1 

b) max. of 20 years 
(discretionary) 

ND. Cent. Code, 
12.1-32-09 (2) b 
(2005), must serve 
85% of sentence 
§ 12.1-32-09.1 

Oklahoma 

Ohio 

b) robbery, second 
degree felony, Ann. § 
2929.14 (2)(a) 

a) second-degree robbery , 
21 Okl. St. 51 . I  B; 57 
Okl. St. § 571 (2005) 

a) robbery, third degree 
felony, Ann. § 2929.14 

b) robbery or attempted 
robbery with dangerous 
weapon or imitation 
firearm, 21 Okl. St. § 
51 . I  B; 57 Okl. St. 
571 (2005) 

a) 5 years = longest 
term (determinate) 

b) 8 years = longest 
term (determinate) 

a) 20 years to life 
(doesn't apply if 
more than 10 years 
since last conviction) 

b) 20 years to life 
(doesn't apply if 
more than 10 years 
since last conviction) 



/ Oregon a) second-degree robbery, 
Class C felony, ORS 
§ I  64.395(1 )(b) (2003) 

1 b) first-degree robbery, 
Class A felony , ORS 
§ I  64.41 5 (2003) 

b) robbery, felony in first 
degree. 42 Pa.C.S. § 
9714 (a)(2) - is defined 

Pennsylvania a) robbery, felony in third 
degree, 18 Pa.C.S. § 

R.I. Gen. Laws 9 12-9- 
21 (a) (2006) "habitual 
criminal" 

3701 (a)( l  )(V)(2)(b) 

I 
1 (2005) 

I 

1 Rhode Island 

b) first-degree robbery, R.I. 
Gen. Laws 5 12-9-21 (a) 

as "crime of violence" 
a) second-degree robbery, 

C.  Code Ann. 16-1 1- 
325 

South Carolina 

b) armed robbery, S. C. 
Code Ann. § 17-25-45 
(A) (1 ), (C) (1 ) (2005) - 
"most serious offense" 

(2006) "habitual criminal 
a) common law robbery, S. 

a) Habitual Criminal 
statute repealed, max 
penalty remains 5 years 
ORS 131.605(3) 
(2003) 
b) Habitual Criminal 
statute repealed, max 
penalty remains 20 
years ORS 131.605(1) 
(2003) 
a) not applicable - not 
defined as "crime of 
violence" under second 
and subsequent offense 
statute - therefore, not 
more than 7 years 

b) 25 years (man. min.) 
to life without parole 

a) Additional term not 
exceeding 25 years, 
max. would be 55 years 

b) Additional term not 
exceeding 25 years, 
max would be life 
a) repeat offender 
statute does not apply, 
subsequent offense 
committed within 360 
days - S. C. Code Ann. 
§ 16-1-120 ( l ) (E) -  
therefore, max remains 
at 15 years 

b) Life without parole 



I South Dakota a) second-degree robbery, 
Class 4 felony, SD Codified 
Laws 22-30-1, 22-30-6, 
22-30-7 (2006) 

b) first-degree robbery, 
Class 2 felony, SD Codified 
Laws §§ 22-30-2, 22-30-3, 
22-30-7 (2006) 

b) aggravated robbery, 
Class B felony, 39-13-402 
(2005) 

a) Not applicable, 3 or 
more prior felonies, 
SD Codified Laws § 
22-7-8.1 (2005), 
therefore, penalty 
the same - max 10 
years 

b) Not applicable, 3 or 
more prior felonies, 
SD Codified Laws § 
22-7-8.1 (2005), 
therefore, penalty 

Tennessee 
the same - max 25 

a) Not applicable, prior 
convictions do not 
meet definition of 
"persistent offender" 
under § 40-35-1 07 
(2005) - therefore, 
penalty the same, 
max. 15 yrs. 

b) Not applicable, prior 
convictions does not 
meet definition of 
"persistent offender" 
under § 40-35-1 07 
(2005) - therefore, 
penalty the same, 

a) robbery, Class C felony, 
Tenn. Code. Ann. 39-13- 
401 (2005) 

1 b) aggravated robbery, first- 
degree felony, Tex. Penal 

I Code 12.42 (d) (2005) 

Texas 

b) life, not more than 99 
years, not less than 25 
years 

a) robbery, second-degree 
felony, Tex. Penal Code 5 
12.42 (d) (2005) 

max. 30 years 
a) life, not more than 99 
years, not less than 25 
years 



I Utah 

Vermont 

L Virginia 

a) robbery, second-degree 
 felon^ - Utah Code Ann. 
9 76-3-203.5 (1 ) (2)(b) 
(2005) - "habitual 
violent offender" 

b) aggravated robbery, first- 
degree felony, Utah 
Code Ann. § 76-3-203.5 
(1) (2)(c) (2005) - 
"habitual violent 
offender" 

a) upgrade to first- 
degree felony, rnax. 
life 

b) same penalty, adds 
no eligibility for 
parole, therefore, 
max. life without 
parole 

a) larceny from the person, 
13 V.S.A. 5 2503 (2006) 

b) larceny from the person, 
13 V.S.A. 9 2503 (2006), 
larceny conviction in 
burglary or robbery 13 
V.S.A. 9 2507 

a) Grand larceny - Va 
Code Ann. § 1812-95 (ii) 
(2005) 

b) Robbery -Va Code Ann. 
3 18.2-58 (2006) and Va 
Code Ann. § 19.2-297.1 (e) 
(2006) - sentence of 
person twice previously 
convicted of certain violent 
felonies 

a) not applicable, does 
not meet definition of 
habitual criminal, 13 
V.S.A. § 11  or violent 
career criminal, 13 
V.S.A. § I I a, penalty 
same, max. 10 years 

b) not applicable, does 
not meet definition of 
habitual criminal, 13 
V.S.A. § 11  or violent 
career criminal, 13 
V.S.A. § I I a, penalty 
same, max. 10 years 
a) not applicable, same 

penalty, max. 20 
years (man. min. 1 
Y r) 

b) life without parole 



1 West Virginia 

I i 

Washington 

I 

a) Life without parole 1 a) second-degree robbery, 
Class B felony, ARCW § 
9.94A.570 (2005) - 
persistent offender 

b) first-degree robbery, 
Class A felony, ARCW 9 
9.94A.570 (2005) - 
persistent offender 

b) life without parole 

a) robbery, second-degree 
felony, W. Va. Code 9 61 - 
I 1-1 8 (c) (2006), 
punishment for second or 
third offense of felony 

a) life 

b) robbery, first-degree 
felony, W.  Va. Code § 61 - 
1 1-1 8 (c) (2006), 

, punishment for second or 

b) life 

1 
1 Wisconsin 

b) robbery, Class C felony 
Wis. Stat. 5 939.62 ( I )  (c) 
(2005) - increased penalty 
for habitual criminality (prior 
felony conviction 5 years or 
less) 

Wis. Stat. 9 939.62 (I) (c) 
(2005) - increased penalty 
for habitual criminality (prior 
felony conviction 5 years or 
less) 

b) Adds max. of 6 years, 
therefore, max. penalty 
is 46 years (discr.) 

third offense of felony 
a) robbery, Class E felony, 

therefore, max. penalty 
is 21 years (disc.) 

a) Adds max. of 6 years, 



Wyoming a) robbery, felony - Wyo. 
Stat. § 6-1 0-201 9(a)(b) 
"habitual criminal" convicted 
of "violent felony" § 6-1 0- 1 104 (xii) 

b) Aggravated robbery, 
felony, Wyo. Stat. § 6-1 0- 
201 9(a)(b) "habitual 
criminal" convicted of 
"violent felony" § 6-1 0-1 04 
(xii) 

a) not more than 50 
years (man. min. 10) 

b) not more than 50 
years (man, min. 10) 



SUMMARY OF MAXIMUM "THIRD STRIKE" SENTENCING BY LENGTH OF 
TIME BY STATE 

for Robbery in the Second Degree 

Length of Maximum 
Sentence 

State 

I 
L i fe without parole 

I : 
Life without parole 

(discretionary) 

Louisiana 
Mississippi 
Montana 

Washington 

District of Columbia 
Nevada (mand. min. 10 years up to LWOP) 

Life (discretionary) 

3 1-60 years 1 Nebraska (60) (mand. min. 10 yrs) 1 (mandatory m i n  if applicable) Rhode Island (55) (discretionary) I Wyoming (50) (mand m i n  10 yrs) 

1 / Indiana (38) (discretionary fixed term) 

Massachusetts 

Life (discretionary with 
1 mandatory minimum term) 
I 

Michigan (indeterminate) 
Utah 

West Virginia 

Alabama (mand. min. 10 yrs) 
California (mand. min. 20 yrs) 

Idaho**(mand. min. 5 yrs) 
Oklahoma (mand. min. 20 yrs) 

Texas (mand. min. 25  yrs) 



30 years 
(mandatory min. if applicable) 

Florida (court discretion to go higher) 
Maine (determinate) 

Missouri (mand. min. 10 yrs.) 
New Hampshire (mand. min. 10 yrs.) 

21 -25 years 
(mandatory min. if applicable) 

Hawaii (indeterminate) 
Kentucky (indeterminate) (mand. min. 10 

yrs) 
New Jersey (fixed mand. min. 10 yrs) 

Virginia** 

Maryland (25) 
New York (25) (mand. min. 12 yrs) 

Wisconsin (21) (discretionary) 

20 years 
(mandatory min. if applicable) 

11-1 5 years 
(mandatory min. if applicable) 

Arkansas** 
Georgia** 

California (1 5) 
Iowa (1 5) 

South Carolina (1 5)** 
Tennessee (1 5)** 

Arizona (12)* (mand. min. 8 yrs) 
North Carolina (12) 

Kansas (1 1.33) (mand. min. 122 months) 

10 years 
(mandatory min. if applicable) 

I 

Alaska (mand. min. 6 yrs) 
Minnesota* (court discretion to go higher) 

North Dakota*** (discretionary) 
South Dakota** 

Vermont** 



NOTE: 

5 - 9 years 

i 

* No parole or reduction in sentence. 
** No enhancement penalty for "third strike" 

*** Must serve 85% of sentence. 

Illinois (7)** 
New Mexico (7) 

Pennsylvania (7)** 
Colorado (6)** 

Connecticut (5)** 
Delaware (5)"" (court discretion to go 

higher) 
Ohio (5) 

Oregon (5)** (determinate) 



SUMMARY OF MAXIMUM "THIRD STRIKE" SENTENCING BY LENGTH OF 
TIME BY STATE 

for Robbery in the First Degree 

Length of Maximum 
Sentence 

State 

Life without parole 

i 

Alabama (not less than 99 yrs) - ,  

Georgia 
Louisiana 

Mississippi 
Montana 

South Carolina 
Virginia 

Washington 

Life without parole 
(discretionary) 

I 

Life (discretionary and 
I mandatory min. if applicable) 1 California (mand. min. 20 yrs.) 

Colorado (mand. min. 40 yrs) 
Idaho** (mand. min. 5 yrs.) 

New Jersey (fixed term, mand. min. 20 yrs) 
Texas (mand. min. 25 yrs.) 

District of Columbia (up to LWOP) 
Nevada (mand. min. 10 yrs, can be LWOP) 
Pennsylvania (mand. min. 25 yrs, can be 

LWOP) 
Utah (up to LWOP) 

Life (discretionary) 
! 

Delaware 
Florida 

Hawaii (indeterminate) 
Massachusetts 

Michigan (indeterminate) 
Rhode Island 
West Virginia 



41 -60 years 
(mandatory min. if applicable) 

Nebraska (60) (mand. min. 10 yrs) 
Indiana (50) (discretionary, fixed term) 

Kentucky (50) (mand. min. 20 yrs., 
indeterminate) 

Wyoming (50) (mand. min. 10 yrs.) 
Wisconsin (46) (discretionary) 

40 years Arkansas** 
Connecticut 

28-30 years 
(mandatory min. if applicable) Indiana (30) 

Maine**(30) (discretionary to 
look at prior hx) 

Missouri (mand. min. 10 yrs.) 
New Hampshire (mand. min. 10 yrs.) 

Tennesseef* 
Arizona (28)* (mand. min. 14 yrs.) 

21 -25 years 
(mandatory min. if applicable) 

~ 

Iowa** (25) 
Maryland (25) 

New York (25) (mand. min. 20 yrs.) 
South Dakota*" (25) 

New Mexico (22) 

20 years : (mandatory min. if applicable) 

I 

Alaska (mand. min. 15 yrs) 
Kansas (20.58) (mand. min. 221 months) 
Minnesota* (discretionary to go higher) 

North Dakota*** (discretionary) 

i Oregon** 



1 1-1 5 years 
(mandatory min. if applicable) 

1 0 years 

NOTE: 

Illinois** (1 5) 
North Carolina (1 2) (mand. min. 11 6 

months) 

Vermont ** 

5 - 9 years 

* No parole or reduction in sentence. 
** No enhancement penalty for "third strike" 

*** Must serve 85% of sentence. 

Ohio (8) 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

