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I INTRODUCTION

This appeal is about whether the City of Bainbridge Island (“the
City”) and the Department of Ecology (“DOE”) violated speciﬁc
procedural and substantive mandates of the Shoreline Management Act
(“SMA”) when imposing on an ad hoc basis a private dock bén ona 3%
mile segment of its 45 miles of shoreline within Blakely Harbdr. Ecology
adopted the amendment to the Bainbridge Island Shoreline Master
Program (“SMP”) (“SMP Amendment”) on February 13, 2004, without
subjecting its decision to the normal rigors of the decision-making process
through application of promulgated criteria for amendment of shoreline.
master programs, called the “DOE Guidelines.” DOE ignored its
Guidelines for a wrong reason, to perpetuate the City’s illegal moratorium
on over-water structures which the courts had already ruled invalid.

The first major flaw in the adoption of the SMP Amendment was
the failure of DOE to follow the mandated SMA approval process. It is
undisputed that DOE failed to consider and “make written findings and
conclusions regarding the consistency of the proposal with the policy of
RCW 90.58.020 and the applicable guidelines” as mandated by the SMA.
RCW 90.58.090(2)(d). The Central Puget Sound Growth Management
Hearings Board (“Board”) excused this glaring omission, leaped into the

breach, and made its own determination of consistency with the
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Guidelines in lieu of DOE, a role outside of its authority as a quasi-judicial
body.

The second major flaw in the adoption of the City’s SMP
Amendment is the dock ban itself.! In the proceedings below, the City
and DOE took the position that prohibition of docks is more consistent
with the SMA than a plan allowing for individual permit by permit
consideration of dock applications. Such permitting in Blakely Harbor,
they say, would be “piecemeal” regulation, even though it is a comfnon
process throughout Washington and docks are designated a preferred use
in the SMA. See RCW 90.58.140. It is the City’s ad hoc, single harbor
SMP Amendment that is the prototype of the “uncoordinated and
piecemeal” planning that the SMA intended to prevent.

Without doubt, all of us love shorelines and we cannot help but
think of the shorelines we know and frequent as unique. For example,
here are descriptions of two harbors in the City of Bainbridge Island:

Manzanita Bay is the only harbor located on
the west side of the Island. It has unique
natural resources, including the largest
salmon run on the Island. It is the least used
of the four harbors. As such, it offers a
relatively pristine anchorage that remains

quiet during the bustling summer months
when other harbors become crowded.

! The term “dock ban” is not merely rhetorical. The City itself referred to the SMP
Amendment as a “ban.” See, e.g., Tab 30 (Ex. C-53).
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Harbor Management Plan, C2.3, at 29.
Blakely Harbor is the last relatively
undeveloped harbor in Central Puget Sound.
It has unique aquatic and shoreline natural
resources which should be preserved. It is

the most rural and least developed harbor on
Bainbridge Island.

Harbor Management Plan, C2.3, at 28.

Which one, if any, justifies a permanent ban against all private
docks? The City chose, without explanation, to ban docks in Blakely
Harbor and leave Manzanita Harbor and the remainder of its shorelines as
is. The City’s rationale for the dock ban in Blakely Harbor is arbitrary and
misplaced. The SMA eschews prohibitions by stipulating that “permitted
uses in the shorelines of the state shall be designed and conducted in a
manner to minimize, insofar as practical, any resultant damage to tke
ecology and environment of the shoreline area and any interference with
the public’s use of the water.” RCW 90.58.020 (emphasis supplied).

I ASSIGNMENTS OF ERROR

Appellants assign error to the “Order and Judgment Dismissing
Petition for Judicial Review of Administrative Decision” (CP 176-81) and
to the “Order Denying (1) Petitioners’ Motion to Supplement the
Administrative Record or for Remand, and (2) Petitioners’ Second Motion

to Supplement the Administrative Record or for Remand” (CP 182-84),

-
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specifically to the following conclusions in such Orders (grouped by
subject matter): Order and Judgment of Dismissal, consistency with
SMA, paragraphs (1), (3) - (4), consistency with DOE Guidelines,
paragraphs (5) - (9), consistency with Bainbridge Island Comprehensive
Plan and SMP, paragraph 10, constitutional and public trust violations,
paragraphs (12) - (15), and Orders Denying Motions to Supplement the
Record, CP 176-181, including Order and Judgment of Dismissal
(paragraph 17).

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Is DOE’s failure to consider and apply its Shoreline Master
Program Guidelines to the City’s dock ban an act that is outside of its
statutory authority, an unlawful procedure, an erroneous interpretation of
the law, inconsistent with a rule of the agency, or arbitrary and capricious?

2. Did the Board act outside of its statutory authority, engage
in unlawful procedures, erroneously interpret the law, act inconsistently
with a rule of the agency, or act in an arbitrary and capricious manner
when it determined for itself whether the City’s dock ban violated DOE’s
Guidelines in the absence of any prior findings and conclusions on this
issue by Ecology?

3. Is the City’s dock ban consistent with the pélicies of the
SMA, RCW 90.58.020? ‘

4, Is the City’s dock ban consistent with its own Shoreline
Master Program and Comprehensive Plan policies?

5. Is the Board decision that the dock ban is consistent with
DOE’s new guidelines for amending shoreline master programs supported
by substantial evidence?

DWT 1827917v1 0064764-000008



6. Is the Board’s decision that the dock ban complies with the
internal consistency requirements of the Growth Management Act
supported by substantial evidence? '

7. Did the trial court err in denying Appellants’ request to
supplement the administrative record with newly discovered evidence
pertaining to the City’s assessment of reasonably foreseeable dock
development in Blakely Harbor and in denying Appellants’ request to
remand the matter for consideration of such evidence?

8. Does the City’s dock ban violate Washington’s public trust
doctrine?

9. Is the City’s dock ban in conflict with the SMA and in
contravention of Article XI, Section 11, of Washington’s Constitution?

10.  Isthe City’s dock ban a violation of Appellants’ rights
under the due process and equal protection provisions of the U.S. and
Washington Constitutions?

IV. STATEMENT OF THE CASE
A. Blakely Harbor.

Blakely Harbor is a residential harbor located along the
southeastern shore of Bainbridge Island, extending from Jasmine Po.int on
the north to Restoration Point on the south. Tab 30 (Ex. C-2.1, p. 5).% Its
environmental designation in the City’s SMP is “semi-rural,” a non-
restrictive category. It is one of four major harbors on Bainbridge Island,
the others being Eagle Harbor, Port Madison, and Manzanita Bay. Tab 30,
C-2.3, pp. 26-30. Blakely Harbor is a “shoreline of state-wide

significance,” as are all “areas of Puget Sound and the Strait of Juan de

2 Citations to the Administrative Record are to the Tab numbers in the Index and
Certification of Record filed with this Court on June 19, 2006..
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Fuca and adjacent salt waters north to the Canadian line and lying seaward
from the line of mean low tide.” RCW 90.58.030.
The history of the Harbor is industrial and commercial. Tab 30,
Ex. C-222, App. C, p. 1-9. Waterfront land uses in Blakely Harbor are
now predominantly single-family residential, with approximately
34 existing single-family residences as of 1997 and 35 as of 2002. Tab 30
(Ex. C-222, p. 2). Other land uses include a golf course at Restoration
Point and a City park at the head of the Harbor. Tab 30 (Ex. C-2.1; p- 8).
There are currently six existing docks in Blakely Harbor. Tab 30
(Ex. C-2.1, p. 5). Only four are functional. The most recent dock was
built in 2002. See Bottles, SHB No. 03-004. It was the first dock built in
Blakely Harbor since 1977.

B. City Update of Its Shoreline Master Program.

The City’s current Shoreline Master Program (“SMP”’) was
adopted and approved in 1996 by DOE. It allows property owners to file
applications for shoreline permits or exemptions for new over-water
structures, including piers, docks and floats in the “semi-rgral:’.shoreline
designation as permitted uses, which includes Blakely Harbor.: '_See, eg,
BIMC § 16.12.150, .340, .360, and .380.

In 2000, DOE adopted new SMP Guidelines and, in 2001, the City

began updating its SMP, citywide, in response to the new Guidelines.
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Those Guidelines were invalidated by the Shorelines Hearing Board in
Association of Washington Business v. Washington Department of
Ecology, SHB No. 00-037 (2001). ‘

After the invalidation, DOE adopted new SMP Guideliﬁés. See
Ch. 173-26, WAC (2003). Proposed Rule-Making for these Guidelines
was filed on June 17, 2003; a Rule-Making Order was adopted on
December 17, 2003; and the Guidelines became effective on Jépuary 17,
2004. Id. WSR 04-01-117 (Order 03-02) Pursuant to the SMA, as
amended by the Legislature, the City has until December 1, 2011 to update
its SMP to be consistent with the new Guidelines. See RCW
90.58.080(2)(a)(iii) (2003).

To date, the City has not completed a citywide update of its SMP.
The only change it has adopted is the contested dock ban in Blakely
Harbor.

C. City Adoption of Moratorium on Docks in Blakely
Harbor. , :

In 2001, two citizens of Blakely Harbor filed applications for
approval of a private dock. Tab 30 (Ex. C-210, p. 7). Once the dock
applications were filed, the South Bainbridge Community Association

urged a moratorium on new dock applications. Tab 30 (Ex. C-27).
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On August 8, 2001, the City Council approved a moratorium
against dock applications within Blakely Harbor on an emergency basis,
Ordinance No. 2001-32. On August 22, 2001, also on an emergency
basis, the City Council adopted Ordinance No. 2001-34, imposing an
Island-wide moratorium on over-water structures and repealing Ordinance
No. 2001-32. Tab 30 (Ex. P-1). Thereafter, the City extended the
moratorium several times, until September 1, 2003, when it allowed the
Island-wide moratorium to expire. See Ordinance Nos. 2001-45, 2002-29,
and 2003-34. However, the City Council on August 28, 2003 by adoption
of Ordinance No. 2003-34 (Version B) continued the moratorium in
Blakely Harbor to March 1, 2004.

The City’s moratorium against docks in Blakely Harbor was struck
down as invalid in a letter opinion issued on June 16, 2003, in Biggers v.
City of Bainbridge Island, Kitsap County Superior Court Cause
No. 01-2-03282-0. Judgment was entered on August 6, 2003. Tab 31.
The City appealed the judgment on August 8, 2003 apd stayed the lower
court decision. On December 21, 2004, this Court upheld the lower
court’s invalidation of the moratorium. Biggers v. City of Bainbridge
Island, 124 Wn. App. 858, 103 P.3d 244 (2004). The Supreme Court

accepted the case for review and affirmed both the Trial Court and Court
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of Appeals decisions invalidating the City’s moratorium. Biggers v. City
of Bainbridge Island, _ Wn.2d __ , 169 P.3d 14 (2007).

D. Adoption of Permanent Ban on Private Docks in
Blakely Harbor.

Within a month of the trial court’s decision invalidating the City’s
moratorium against pfivate dock applications, the City drafted an
ordinance amending its SMP to ban private docks in Blakely Harbor
outright. This ordinance was discussed at the City Council Land Use
Committee, on July 9 and July 16, 2003. See Ordinance No. 2003-30.
Tab 30 (Ex. C-25). The reason given for enacting the Blakely Harbor
dock ban before completing the more extensive City-wide SMP update
was “to protect Blakely Harbor in case the moratorium is ultimately
invalidated.” Tab 30 (Ex. C-53). Correspondence to DOE from the City
requested “speedy review and approval of the ban.” Id. The proposed
SMP Amendment was timed for adoption and approval before the
moratorium expired in Blakely Harbor on March 1, 2004. The entire
process for adopting the ban from start to finish was compressed into two
months. Tab 30 (Ex. C-210 and 211).

To support the ban, the City relied upon a study cailed the Blakely
Harbor Cumulative Impact Assessment (the “Assessment™). Tab 30

(Ex. C-2.1). The Assessment is a general literature survey of the effects of

DWT 1827917v1 0064764-000008



historic dock construction, or other waterfront developments, such as a
large seawall constructed at Lincoln Park in Seattle. The Assessment does
not correlate general observations from other areas to the site specific
conditions within Blakely Harbor. Tab 30 (Ex. C-2.1, p. 24).

The Assessment assumed that 45 docks could be built within
Blakely Harbor under the “predicted build-out assumption,” and 59 docks
under the “maximum build-out assumption.” Tab 30 (Ex. C-2.1). The
evidence of minimal historical dock construction in Blakély Harbor since
passage of the SMA in 1971 through the date of the City’s action played
no part in the build-out assumptions. No economic or probability analysis
was prepared to determine whether the projections of 45 and 59 docks
were realistic or reasonably foreseeable. The Assessment did not consider
a cap on docks in lieu of a ban, ignoring analysis of . . . how many docks
are too many . ..” Tab 30 (Ex. C-21, p. 25).

E. DOE Approval of SMP Amendment Banning Docks in
Blakely Harbor.

On December 11, 2003, the City sent the proposed SMP
Amendment to DOE for its review and approval. Tab 30 (Ex. C-210).
DOE performed no independent analysis and held no public hearing or
meetings to take comments. Tab 30 (Ex. C-211). The staff person in

DOE responsible for reviewing the City’s SMP Amendment had
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previously provided a “comment letter” to the City, in August 2003,
expressing support for the Amendment prior to DOE’s receipt of any
analysis for the dock ban. Tab 30 (Ex. C-68).

On February 13, 2004, DOE approved the City’s SMP
Amendment. Tab 30 (Ex. C-211). DOE ignored its Guidelines, so it
made no findings as to the consistency of the dock ban with thev
substantive criteria set out in WAC Chapter 173-26. Id. Neither did it
make any findings as to the consistency of the SMP Amendment with its
prior Guidelines.

F. Appeal to Central Puget Sound Growth Management
Hearings Board.

On April 23, 2004, Appellants filed a Petition for Review with the
Board challenging the SMP Amendment for Blakely Harbor and,
derivatively, the DOE decision approving the SMP Amendment.
Following a hearing on the merits, the Board issued its Final Decision and
Order upholding the challenged SMP Amendment. Tab 41, Final
Decision and Order.

G. Appeal to Thurston County Superior Court.

On February 15, 2005, Appellants filed a petition for review under
the Administrative Procedure Act (“APA”) with the Thurston County

Superior Court to review the Board’s Decision, CP 5-83. On April 17,

»
o
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2006, the lower court affirmed the Board in all respects, and dismissed the
petition. CP 176-181. Before ruling, the Superior Court refused to
supplement the record with deposition excerpts of the author of the
Assessment as to the number of private docks that could realistically be
developed in Blakely Harbor taking into account locél circumstances and
regulatory requirements of local, state and federal agencies with
jurisdiction. CP 182-182.

V. ARGUMENT

This appeal addresses the City of Bainbridge Island"s “Plan B” to
stop the permitting of docks in Blakely Harbor. “Plan A,” the moratorium
which lasted from August 22, 2001, until March 1, 2004 in Blakely
Harbor, was invalidated in a split decision by the Supreme Court. See
Biggers,  Wn2d___ ,169 P.3d 14 (2007). Plaﬁ B, the hurry-up
dock ban, is even more fraught with legal flaws.

The dock ban presents inconsistencies with the SMA that are
similar to the moratorium, e.g., overriding the policies treating docks as
preferred uses. In addition, however, the ban was adopted and approved
by DOE without consideration of the applicable DOE Guidelines for
amendment of local master programs, which is an express and-

indisputable mandate of the SMA. RCW 90.59.090 (2)(d).
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A. Standard of Review.

The APA governs judicial review of challenges to Board actions.
Quadrant Corp. v. State Growth Mgmt. Hearings Bd., 154 Wn.2d 224,
110 P.3d 1132 (2005). The APA establishes nine criteria for challenging
an agency’s action. Appellants challenge the trial court’s decision and
the decision of the Board based on the following eight criteria, RCW
34.05.570(3)(a)-(f), (h), (i). The “burden of demonstrating the invalidity
of agency action is on the party asserting invalidity.” RCW
34.05.570(1)(a).

Appellate review is based on the record before the Board. Buechel
v. State Dep’t of Ecology, 125 Wn.2d 196, 202-03, 884 P.2d 910 (1994).
Courts must review the state agency decisions below to determine whether
they are supported by substantial evidence in light of the entire record, are
arbitrary and capricious, or involve an error of law. RCW 34.05.570(3);
Heinmiller v. Dep’t of Health, 127 Wn.2d 595, 607, 903 P.2d 433, opinion
amended by 909 P.2d 1294 (1995), cert. denied, 518 U.S. 1006, 116 S. Ct.
2526, 135 L. Ed. 2d 1051 (1996); Buechel, 125 Wn.2d at 202
(“Substantial evidence is evidence in sufficient quantum to persﬁade a
fair-minded person of the truth of the declared premises.”); Heinmiller,
127 Wn.2d at 607 (quoting Nghiem v. State, 73 Wn. App. 405, 412, 869

P.2d 1086 (1994)).
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A decision is arbitrary and capricious if it is “willful and
unreasoning action in disregard of [the] facts and circumstances.”
Buechel, 125 Wn.2d at 202 (quoting Skagit County v. Dep 't of Ecology, 93
Wn.2d 742, 749, 613 P.2d 115 (1980)).

The legal determinations of the Board are reviewed de novo under
an error of law standard which permits a reviewing .COurt to substitute its
interpretation of the law for that of the agency. Overiake Fund v.
Shoreline Hearings Bd., 90 Wn. App. 746, 954 P.2d 304 (1998). While
courts accord deference to an agency interpretation of the law where the
agency has specialized expertise in dealing with such issues, they are not
bound by an agency’s interpretation of a statute. Quadrant Corp., 154
Wn.2d at 233. Here, the core issue is ignoring statutes and regulations,
not interpreting them.

B. Mandatory Statutory Requirements.

The statutory framework for determining whether the City’s SMP
Amendment is valid is stated in the SMA:

Local governments shall develop or amend a
master program for regulation of uses of the
shorelines of the state consistent with the
required elements of the guidelines adopted
by the department [DOE] in accordance
with the schedule established by this section.

RCW 90.58.080(1) (emphasis added).
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Once the local SMP is submitted to DOE for approval, DOE must
[m]ake written findings and conclusions
regarding the consistency of the proposal

with the policy of RCW 90.58.020 and the
applicable guidelines . .. .

RCW 90.58.090(2)(d) (emphasis added).

The Growth Management Act (“GMA”) restates these
requirements for SMP amendments and adds an additional requirement of
“internal consistency,” RCW 36.70A.480(3).

C. The Ban on Docks in Blakely Harbor Is Invalid Because

of the Failure of Ecology to Consider and Apply Its

Guidelines for Amendment of SMPs, a Non-
Discretionary Task Reserved Only to the DOE

The SMA, in mandatory terms, requires DOE to determine
whether amendments to a shoreline master program :ére consistent with its
Guidelines. See RCW 90.58.090. The trial court and the Board erred in;:
holding that the Guidelines in effect when DOE approved the SMP
Amendment did not apply and in substituting the Board’s judgment for a |
determination never made by DOE. On this basis alone, the Court should
reverse the trial court’s decision upholding the SMP Amendment.

It is well settled law in Washington that public agencies must
follow their own regulations. See, e.g., Skamania qu;nty v. Woodall, 104
Wn. App. 525, 16 P.3d 701 (2001); Deffenbaugh v. Dep’t of Social &

Health Servs., 53 Wn. App. 868, 871, 770 P.2d 1084.(1989). Courts have
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not hesitated to invalidate agency action for failure to follow its own
regulations. Id. DOE’s failure to consider or apply its Guidelines to the
City’s SMP Amendment compels the same result. See RCW
34.05.570(3)(b)(h).

1. DOE Failed to Consider the Consistency of the
SMP Amendment With Its Guidelines.

Central to the implementation of the SMA is the requirement thét
DOE adopt guidelines for development of master programs and that local
governments develop and amend their programs consistent with the
required elements of the guidelines adopted by DOE. RCW 90.58.060(1),
RCW 90.58.080(1). |
Although the SMA mandates otherwise, the Board concluded that
DOE’s “review of the Amendment in the context of the policies of the
SMA (RCW 90.58.020) alone was the correct and appropriate basis for
review. Tab 41, Decision at 13. There is no legal basis for this approach
or conclusion nor is there a sound policy reason to d_g_.fer to an agency
decision never made. |
As provided in the Washington Administratixé Code: B
[T]he policy of RCW 90.58.020 and these
guidelines constitute standards and criteria
to be used by the department in reviewing

the adoption and amendment of local master
programs under RCW 90.58.090 . . .
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WAC 173-26-171(3). See also RCW 90.58.090(2)(d).

The Guidelines have specific criteria for the regulation of new
private dock construction and use, WAC 173-26-171, et. seq. (Tab 3l0,
Ex. C-211), but were ignored. Notwithstanding this oversight, Ecology
argued before the Board for the first time that it would be “unfair” to apply
the new Guidelines because at the time the City adopted and submitted its
SMP Amendment to DOE, the new Guidelines were not in effect. DOE’s
Trial Response Br. at 7. DOE made no interpretation to this effect at the
time of the City’s submittal of its SMP Amendment. Instead, DOE simply
ignored its new Guidelines and chose to operate in a regulatory vacuum to
help the City continue its illegal moratorium.

The Guidelines provide inter alia (1) the criteria for state review of
SMP amendments (WAC 173-26.171(2)); (2) guidance on how to resolve
the conflicts and tension that inhere in the policies of RCW 90.58.020
relating to utilization and protection of shorelines (WAC 173-26-176(2);
and (3) the governing principles that guide development of master
program policies and regulations, including achievement of policies by
means other than regulation of development (WAC 173-26-186). For the
SMP Amendment, this means looking at provisions relating to regulation

of docks and whether policies designed to achieve no net loss df
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ecological functions can be satisfied by existing regulations and mitigation
standards for docks. WAC 173-26-186(8); WAC 173-26-241(3)(b).

There is no provision in the SMA allowing DOE to “opt out” of its
statutory obligation. Without consideration of the DOE Guidelines that
contain the criteria for ensuring compliance with the policies and
provisions of the SMA, those most affected by the agency’s failure to
comply with its statutory and regulatory mandate, waterfront property
owners like Appellants, were deprived of the ability to provide effective
and meaningful comment on the SMP Amendment at issue - including
whether a ban was even required. The Board’s action is erroneous and
unfair to the public.

2. The Board Unlawfully Determined for Itself the

Consistency of the SMP Amendment With the
DOE Guidelines. : '

Instead of remanding the SMP Amendment to DOE to gletermine
consistency with the DOE Guidelines, the Board de_términed fojr itself
whether the SMP Amendment complied with the DOE Guidelines. This
was error. The SMA requires that DOE alone determine wheth;er SMP
amendments are consistent with the DOE Guidelines. RCW 90.58.090.
DOE “is designated the state agency responsible for the program of
regulation of the shorelines of the state, including coastal shorelines and

the shorelines of the inner tidal waters of the state . . ..” RCW 90.58.300.
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DOE and not the Board has primary jurisdigtion to make this
determination under the SMA. See Tenore v. AT&T Wireless Servs., 136
Wn.2d 322, 345, 962 P.2d 104 (1998); Dioxin/Organochlorine Ctr. v.
Dept. of Ecology, 119 Wn.2d 761, 775, 837 P.2d 1007 (1992) (citing In re
Real Estate Brokerage Antitrust Litig., 95 Wn.2d 297, 302-03, 622 P.2d
1185 (1980)) (the doctrine of primary jurisdiction applies where a claim
originally is within the jurisdiction of the courts, but the enforcement of
that claim “requires the resolution of issues which, under a regulatory
scheme, have been placed within the special competénce of an
administrative body”). |

While the Board has authority to review the decision of DOE to
determine whether it is consistent with the policies éf the SMATand ;che
applicable guidelines (RCW 90.58.190(2)(c)), and while the court has
jurisdiction to review the decision of the Board (RCW 34.05.510), neither
can review a decision that has not been made by DOE.

3. The Trial Court and Board ]irred in Holding

That the SMP Amendment Was Consistent With
DOE’s Guidelines.

In view of DOE’s failure to fully consider the City’s SMP
Amendment against its Master Program Guidelines, Appellants believe
that the trial court decision should be reversed, the SMP Amendment

vacated, and this matter remanded to DOE (and the City) for further
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consideration. However, in order to provide the Court with an indication
as to how this omission materially prejudiced Appellants, as well as the
general public, we briefly address the inconsistency of the SMP
Amendment with the applicable DOE Guidelines through several
examples: cumulative impacts and allowable uses within the shoreline
classification system.

a. Cumulative Impacts.

The DOE Guidelines address how “cumulative impacts” are to be
addressed, an issue which was a linchpin in the City’s justification for the
SMP Amendment:

Local master programs shall evaluate and
consider cumulative impacts of reasonably
foreseeable future development on shoreline
ecological functions and other shoreline
functions fostered by the policy goals of the
act. . . . and fairly allocate the burden of

addressing cumulative impacts among
development opportunities.

WAC 173-26-186(8)(d). Evaluation of such cumulative impac:[‘s mﬁst
consider several elements, including “reasonably fd?"eseeable futuré
development and use of the shoreline.” WAC 173 -26-186(8)(d)(ii) .
(emphasis added). |

The City’s evaluation of cumulative impacts was ﬁot based upon

“reasonably foreseeable” future development and use of the shoreline —
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only what was theoretically possible over the next éeveral centuries.
Instead, the City relied upon assumed “predicted” and “maximum” build
out scenarios that are unlikely and unrealistic (45 and 59 docks
respectively), that are not supported by any probability analysis, and that
bear no relationship to the history of actual dock construction in Blakely
Harbor or other local circumstances.’

First, it assumes a rate of dock development in Blakely Harbor
based on dock development in the other three residential harbors that is
contrary to all factual evidence in the record, including the best and most
reliable evidence of future dock development—past dock. development.
As the record demonstrates, in 1997 there were 34 single family
residences along the shorelines of Blakely Harbor and five private docks.
Tab 30 (Ex. C-222, App. C, p. 5). In 2002 there were 35 single family
residences and six private docks, only four of which were functional.
Tab 30 (Ex. C-2.1, p. 9).

Second, there are practical reasons to believe that the “relatively

low level of dock development” in Blakely Harbor will continue into the

foreseeable future. The Bainbridge Island Land Trust and South

* The author of the Assessment admitted in a deposition subsequent to the City’s approval
of the dock ban that, based on information available when the Assessment was done, the
predicted scenarios in the Assessment are not reasonably foreseeable. Instead, a
build-out scenario of ten or fewer docks is more likely. Deposition of Peter T. Best,

at 237-38, CP 96-174.
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Bainbridge Community Association is having success in limiting dock
development through conditions and covenants on waterfront
developments within Blakely Harbor, and the Bainbridge Island Park
District has acquired nearly 40 acres at the head of Blakely Harbor for a
low impact public park. See Tab 30 (Ex. C-27, C-128, p. 2; Ex. C-166).
Blakely Harbor’s geography and topography is such that very long docks,
in excess of 300 to 400 feet in length, would need to be constructed to
achieve the appropriate depth to float a moored boat under all tidal
regimes. See Tab 30 (Ex. C-2.1, C-2.2). Docks of this length are
expensive and difficult to build, which partly explains why so few docks
currently exist in Blakely Harbor. Tab 30 (Ex. C-196). Furthermore,
there are existing eel grass beds that would further limit dock construction.
Tab 30 (Ex. C-2.1, C-2.2).

The DOE’s and the Board’s blind reliance on the City’s
assumptions about predicted dock construction in Blakely Harbor is
arbitrary, capricious and unlawful, as well as in conflict with applicable
regulations for assessing SMP amendments. Further, mere assumptions
based on speculation are not evidence of actual expected or predicted
impacts, let alone, substantial evidence. See, e.g., Little & King, 160
Wn.2d. 696, 705, 161 P.3d 345 (2007) (“Mere speculation is not

substantial evidence . . .”).
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The City also failed to consider another mandatory element of the
cumulative impact analysis, the “beneficial effects of any established
regulatory programs under other local, state and federal laws.” WAC 173-
26-186(8)(d)(iii). The Board’s holding that the beneficial effects of
regulatory programs were clearly incorporated into the Assessment is not
supported by substantial evidence. For one, the Assessment doesn’t make
this statement. Two, this was confirmed by a key local City official. In
her deposition, the City’s Department of Planning and Community
Development Director conceded that as a result of modern regulatory
systems at the local, state and federal level, she is unaware of any
significant adverse impacts associated with any private dock construction
anywhere in Bainbridge Island. Tab 30 (Ex. C-196).

The City also failed to “fairly allocate the burden of addressing
cumulative impacts among development opportunities,” as required by the
DOE Guidelines. WAC 173-26-186(8)(d). The SMP Amendment
focused on only one kind of potential impact, construction of docks, and
on only one group of property owners — waterfront property owners in
Blakely Harbor. The City should have addressed its regulation of Blakely
Harbor in the context of a City-wide SMP update, iﬁs?ead of singling out
one type of use and only a small portion of property .i():wnc,‘fs on 3% miles

of the City’s 45 miles of shoreline. -
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In short, the City failed to assess cumulative impacts consistent
with the process and requirements in WAC 173-26-186(8)(d). The Board
and the trial court’s post hoc “no harm, no foul” conclusion to the contrary
involves an erroneous interpretation and application of the DOE
Guidelines which is not supported by substantial evidence. RCW
34.04.570(3)(e).

b. Allowable Uses Within the Shoreline
Classification System.

DOE’s Guidelines establish “six basic environments™ that inust be
used to classify all shoreline areas within the City, none of which
contemplate the prohibition of docks, WAC 173-26-211(4)(b).

The most restrictive landward designation in the Guidelines is the
“natural” environment, which has as its purpose “to protect those shoreline
areas that are relatively free of human influence or that include intact or
minimally degraded shoreline functions intolerant of human use.” WAC
173-26-211(5)(a)(1). The “natural” designation inciﬁdes “largely
undisturbed portions of shoreline areas such as wetlands, éstuaries;
unstable bluffs, coastal dunes, spits, and ecologicall'y intact shoreline |
habitats.” WAC 173-26-211(5)(a)(iii). There is no mention of prohibiting

docks, and single-family residential development may be allowed as a
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conditional use within the “natural” environment. WAC 173-26-
211(5)(a)(ii)(C).

The next most restrictive designation is the “aquatic environment,”
which has as its purpose “to protect, restore, and manage the unique
characteristics and resources of the areas waterward of the ordinary high-
water mark.” WAC 173-26-211(5)(c)(i). However, the DOE Guidelines
set forth the followiﬁg, as the first “management policy” for “aquatic”
environments:

Allow new over-water structures for water-

dependent uses, public access, or ecological
functions.

WAC 173-26-211(5)(c)(ii)(A). Thus, docks are allowed even in the very
restrictive “aquatic” designation.

‘The City’s “semi-rural” classification for Blakely Harbor is not
one of the six basic “environments” recognized in the DOE Guidelines.
Appellants would assign it a position comparable to the “shoreline
residential” designation in the array of allowed shoreline classifications in
the DOE Guidelines, a classification which also contains no prohibition
against over-water structures for water-dependent uses. See WAC 197-26-
211(5)(H)(iii).

There is thus no “dock-prohibitive” designatién iﬁ Fhe DOE

Guidelines that the City and DOE can apply to Blakely Harbor. The
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Board and trial court’s decision upholding such a prohibition is contrary to
the DOE Guidelines.

D. The Ban on Docks Is Not Consistent With SMA
Policies.

The SMA requires that amendments to a shoreline master program
be consistent “with the policy of RCW 90.58.020 and applicable
guidelines,” RCW 90.58.090(2)(d), but the SMP Amendment is not.

a. City Must Plan for and Foster All
Reasonable and Appropriate Uses.

The trial court and the Board erred by failing to consider all of the
policies in the SMA. Specifically, the dock ban impermissibly mandates
preservation of shorelines to the exclusion of all other policies of the
SMA.

The SMA declares that it “is the policy of the state to pfovide for
the management of the shorelines of the state by planning for and fostering
all reasonable and appropriate uses.” RCW 90.58.020. According to this
State’s highest court,

[t]The SMA does not prohibit development of
the state’s shorelines, but calls instead for
“coordinated planning . . . recognizing and

protecting private property rights consistent
with the public interest.”

Nisqually Delta Ass’n v. City of DuPont, 103 Wn.2d 720, 727, 696 P.2d

1222 (1985) (emphasis added).
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The courts of this state have recognized that if the sole purpose of
the SMA were to preserve shorelines in their natural state to the exclusion
of all development and modification, there would be no purpose in having
the extensive permitting scheme that is embedded in the SMA. See RCW
90.58.140; State Dep 't of Ecology v. Ballard Elks Lodge No. 827, 84
Wn.2d 551, 557, 527 P.2d 1121 (1974). See also Laws of 2003, Ch. 321
§ 1. Instead, the policies of the SMA, as set forth in RCW 90.58.020,
strike a balance between protection of the shoreline environment and
reasonable and appropriate use of the waters of the state and their
associated shoreline. Buechel v. State Dep’t of Ecology, 125 Wn.2d 196,
203, 884 P.2d 910 (1994). This balance is explicitly acknowledged in the
DOE Guidelines. See WAC 173-26-176(2).

The balance envisioned by the SMA anticipates that there will be
some impact to shoreline areas by development, because alterations of the
natural conditions of the shorelines must be recognized by Ecology. RCW
90.58.020. See Biggers, 169 P.3d at 22 (“The SMA embodies a
legislatively determined and voter-approved balance Between protection of
state shorelines and development . ... As part of our careful management
of shorelines, property owners are also allowed to constmét water-
dependent facilities such as single-family residences; bulkheads, and

docks”).
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In this case, the City’s SMP Amendment banning docks within
Blakely Harbor fails the SMA requirement of balance. Rather, the City’s
SMP Amendment completely eliminates private doqks — the most
fundamental water-dependent use — from an entire harbor of the City
under the guise of preserving the aquatic environment.

b. SMA Treats Docks as a Preferred, Water-
Dependent Use. '

In order to uphold the dock ban, the Board had to first erroneously
conclude that private residential docks are not a preferred use under the
SMA. However, the SMA, the DOE Guidelines and Washington case law
all establish private recreational docks as preferred, water-dependent uses.
RCW 90.58.020, so the Board erred.*

The Supreme Court long ago declared the construction of private
docks under the SMA to be a beneficial public use of the state’s
shorelines:

[O]ne of the many beneficial uses of public
tidelands and shorelands abutting private
homes is the placement of private docks on

such lands so homeowners and their guests
may obtain recreational access to navigable

* The DOE Guidelines similarly recognize docks and piers as preferred uses.
New piers and docks shall be allowed only for water dependent uses
or public access. As used here, a dock associated with a single
Sfamily residence is a water dependent use provided that it is designed
and intended as a facility for access to watercraft and otherwise
complies with the provisions of this section.

WAC 173-26-231(3)(b) (emphasis added).
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waters. No expression of public policy has
been directed to our attention which would
encourage water uses originating on public
docks, as they do, while at the same time
discouraging any private investment in
docks to help promote the use of public
waters.

Caminiti v. Boyle, 107 Wn.2d 662, 673-74, 732 P.2d 989 (1987)
(emphasis added).

Of course, this does not mean that local jurisdictions cannot
regulate the construction of new private recreational ciocks on shorelines.
To the contrary, their construction “is subject to subsfantial regulation and
control.” See Caminiti, 107 Wn.2d at 671. There are numerous cases in
Washington where the denial of dock applications have been upheld for
failure to meet the rigorous standards for such uses. See, e.g., Skagit
County v. Dep’t of Ecology, 93 Wn.2d 742, 750, 6131P.2d 115 (1980);
Genotti v. Mason County, SHB No. 99-011, Final Order (1999); Viafore v.
Mason County, SHB No. 99-033, Final Order (2000); Holley v. San Juan
County, SHB No. 00-0001, Final Order (2000); Beil_jévue Farm Owners
Assoc. v. Shoreline Hearings Bd, 100 Wn. App. 341, 997 P.2d 380
(2000).

As the case law demonstrates, the SMA perrﬁit system is working.
It separates the wheat from the chaff. There is no demonstrated need for

an outright ban against all private docks in Blakely Harbor.
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c. Shorelines of Statewide Significance.

Designation of Blakely Harbor as a “shoreline of statewide
significance” pursuant to RCW 90.58.030(1)(e) does not justify a dock
ban. If it did, thousands of miles of Washington’s marine and freshwater
shorelines would be eligible for a Bainbridge Island type dock ban.

Shorelines of statewide significance are not intended as areas
prohibiting development, particularly water-dependent uses:

Designation of a shoreline as of “state-wide
significance” does not prevent all
development. That designation . . . but
permits limited alteration of the natural
shorelines, with priority given to
“residences, ports, shoreline recreational
uses” . .. which are particularly dependent

on their location on or use of the shorelines
of the state . . . .

Nisqually Delta Ass’nv. City of DuPont, 103 Wn.2d 720, 726, 696 P.2d
1222 (1985) (emphasis supplied). Designation of a shoreline as one of
state-wide significance “provides greater procedural‘ §afeguards;” it does
not prohibit “limited alteration of the natural shorelines” for reasonable
and appropriate shoreline uses, especially preferred water-dependent uses
such as private residential docks and piers. Id. at 726. These safeguards

are commonly applied during the permitting process established by the

SMA.
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E. The Ban on Docks Is Inconsistent With the City’s
Shoreline Master Program and Comprehensive Plan
Policies.

In addition to complying with the policies, goals and provisions of
the SMA and applicable guidelines, a shoreline master program is also
required to comply with the internal consistency provisions of RCW
36.70A.070 and .040(4), the Growth Management Act (“GMA”). In this
case, the SMP Amendment is not consistent with the City’s SMP and
Comprehensive Plan policies.

Under the 1996 SMP, private docks are allowed except in the most
protective shoreline designation, i.e., the “aquatic” and “natural
conservancy” shoreline designations, where they are jprohibited. They are
otherwise permitted or conditionally permitted in all other shoreline
designations, including the “semi-rural” shoreline designation in Blakely
Harbor. |

No SMP policies suggest or support adoption of a ban in the
semi-rural shoreline designation accorded Blakely Harbor and other
residentially developed shorelines on Bainbridge Island. Instead, these
use policies are in keeping with SMP goals and policies that give
preference to water dependent and water-related uses, including
recreational docks. This intent is emphasized as a “Master Goal” of the

City’s SMP:
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It is the intent of this program to manage the
shorelines of Bainbridge Island, giving
preference to water-dependent and
water-related uses, . . . .

Tab 35 (SMP at 11) (emphasis added).

It is unlikely that even a small percentage of the City’s predicted
number of private docks could be constructed in Blakely Harbor under its
current SMP policies (excluding consideration of the dock ban). In order
to be permitted, a private dock applicant must satisfy the following City
policies (paraphrased):

o Joint use facilities are preferred over
new, single-use piers, docks and floats.

e Mooring buoys should be encouraged in
preference to either piers or docks.

e Piers, docks, and floats should cause
minimum interference with navigable
waters, the public’s use of the shoreline,
and views from adjoining properties.

o Piers, floats, and docks should minimize
possible adverse environmental impacts,
including potential impacts on littoral
drift, sand movement, water circulation
and quality, and fish and wildlife habitat.

o The proposed size of the structure should
be compatible with the surrounding
environment and land and water uses.

o Piers, floats, buoys, and docks may be
limited in length or prohibited to protect
navigation, public use, or habitat values.
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Tab 35 (SMP, pp. 106-07).

The City made no attempt to harmonize its existing dock policies
with its SMP Amendment; instead, the City simply added a ninth policy
(without altering the eight existing policies) to ban docks in Blakely
Harbor.

The Comprehensive Plan has designated the Blakely Harbor
shoreline area for residential uses. The land along Blakely Harbor is
currently zoned two dwelling units per acre (OSR-2). The shoreline
designation — semi-rural environment — reflects this level and intensity of
residential development and associated uses. Under the SMP, it
“accommodates low to medium density residential development, low to
medium density recreational development, passive recreation, and open
space consistent with the Bainbridge Island Comprehensive Plan.” Tab 35
(SMP, p. 48). Consequently, “[i]t” includes shoreline areas that presently
support medium to low density residential development. . . .. ” Id.

One of the Shoreline Use Element goals in the SMP has as its
purpose preserving shoreline and water areas “with unique attributes for
specific long-term uses,” in order to allow “residential [and] recreational”
uses. Id. The ban on docks and piers in Blakely Harbor is inconsistent

with these SMP goals and policies because it eliminates recreational
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opportunities and uses associated with residential use of shorelines
regardless of impacts to the integrity or character of the shoreline.

The City’s ban on docks improperly burdens a discrete number of
waterfront property owners merely because they happen to own property
in Blakely Harbor. This is inconsistent with the State GMA and the City’s
SMP policy to “[e]nsure that proposed shoreline uses give consideration to
the rights of private property ownership and rights of others.” Tab 35
(SMP, p. 48); RCW 36.70A.020(6). It is also inconsistent with other
Comprehensive Plan goals and policies intended to protect private
property rights, e.g., Comprehensive Plan Land Use Element Goal No. 5,
requiring consideration of “costs” to property owners when making land
use decisions. Id.

Instead of addressing these inconsistencies, the Board simply cited

99 ¢¢

SMP and Comprehensive Plan policies favoring “marine views,” “marine

safety,” “joint use docks,” and a “focus on ‘unique attributes’ and
‘distinctive qualities of harbors.”” Tab 41 (Decision at 22). How these
policies justify the ban on docks in Blakely Harbor but not other bays or
harbors on Bainbridge Island is never explained, excépt to state that

“[p]art of the distinctive quality and unique attribute of Blakely Harbor is

its relative lack of docks.” Id.
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What is clear from the record is that the City’s real purpose in
adopting the SMP Amendment was to replace its illegal moratorium on
docks in Blakely Harbor, while hurrying through adoption of a permanent
ban on docks. The City did so in advance of and independent of its
citywide SMP update. It is thus no surprise that the SMP Amendment is
internally inconsistent with the City’s SMP and Comprehensive Plan, -
since little if no thought was given to the requirement.

F. The Board’s Decision That the Dock Ban Is Consistent

With the DOE Guidelines Is Not Supported by

Evidence That Is Substantial When Viewed in Light of
the Whole Record.

Pursuant to WAC 173-26-090, local governments can make
amendments to their shoreline master programs when “deemed necessary
to reflect changing local circumstances, new information or improved
data.” The City’s amendments to its SMP to ban private docks and piers
within Blakely Harbor cannot be justified because no substantial evidence
demonstrates compliance with the criteria.

While both the City and DOE sought to justify the need for the
amendment because of the adverse cumulative impacts “likely to be
caused by the proliferation of private dock and pier development within
Blakely Harbor” and the “risk of experiencing irreversible development

that would adversely impact the public interest in the shorelines of the
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state.” In fact, there is no evidence of proliferation or risk. Tab 30
(Ex. 131, p. 1-2; Ex. C-211, p. 2). If anything, both DOE and the City
appear to agree that there has been a “relatively low level of dock
development.” Tab 30 (Ex. C-211, p. 2).

Recognizing this reality, the Board sua sponte made a finding of
fact that the land surrounding Blakely Harbor has only recently become
available for development, thereby implying a change in the status quo
was imminent. Tab 41 (Decision, at 18). No evidence supports this
finding, only subjective speculation. Instead, as the record demonstrates,
the land surrounding Blakely Harbor has been used and available for
residential development during the last 25-year period in which only two
docks and few new homes have been built. Tab 30 (Ex. C-2.2; Ex. C-222,
App. C, p. 4; Ex. C-2-1).

Nor is there evidence of “new information or improved data”
bearing on the proposed amendments. According to DOE, the “continuing
research indicating that cumulative impacts of shoreline development
reduce aquatic ecosystem functions led to the City’s decision to adopt [its]
proposed SMP amendment.” Tab 30 (Ex. C-211, p. 2). In fact, both DOE
and the City relied exclusively on the Blakely Harbor Cumulative Impact
Assessment as justification for the SMP Amendment adoption and

approval. The Assessment, however, is not “new information or improved
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data” or even “research.” Instead, it is merely a genéral literature survey
of the effects of historic dock construction, or other waterfront
developments, such as a large seawall constructed at Lincoln Park, Seattle.
See Tab 30 (Ex. C-2.1). The literature surveyed is not new nor the
conclusions reported therein “new data” as to Blakely Harbor. In fact, the
literature surveyed contains only two references to Blakely Harbor, one
dated 1992 and the other 2001. The 2001 study is specific to a small
municipal park located within Blakely Harbor and addresses site
restoration possibilities. /d.

There is thus no evidence that there were “changed circﬁmstances,
new information or improved data” that created the need for an
amendment to the SMP in advance of the comprehensive SMi’ amendment
process currently underway. Instead, the basis for the SMP amendment is
as stated by DOE in its approval: “The City is . . . anxious to lift its
temporary island-wide moratorium on permitting of docks and piers.”

Tab 30 (Ex. C-211, p. 2).

According to the Assessment, the “cumulativg: impact” predication
is a harbor where nearly every waterfront lot is developed with a very long
private dock intruding into the bay. See Tab 30 (Ex. C-2.2). Based on this

theoretical scenario, significant impacts to navigation and aesthetics were
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presumed to occur. Tab 30 (Ex. C-2.1). Speculation is not evidence, let
alone substantial evidence. See Little v. King, supra.

Regarding view impacts, the Assessment ultimately concluded
that, “while debatable”, a dock is a “visual blight.” Tab 30 (Ex. C-2.1,
p- 24). The Assessment ignored the fact that boaters can see through,
under and over a private dock in favor of subjective conclusions by its
author. As to impacts to navigation, the Assessment opined that there
would be “significant impacts” to nearshore navigation associated with
use of the Harbor by kayakers and canoeists, but did not take into account
the impact of natural events, such as the two daily low tides. The
Assessment contains no use statistics related to actual use of the Harbor by
kayakers or canoeists.

Turning to perceived impacts on aquatic life and aquatic habitat as
a justification, solely based upon a review of the literature, without site-
specific analysis, the Assessment “finds” that there aﬁe direct, indirect and
cumulative impacts from construction of docks and piers through
application of the assumed scenarios. Tab 30 (Ex. C-2-1, p. 24).

Not only is the Assessment’s conclusion regarding significant
impacts to natural resources unsupportable, other evidence in the record
supports the opposite conclusion: that existing policies and regulations

adequately mitigate and protect shorelines from adverse impacts from
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construction of private docks and piers. See Warren Dep., Tab 30
(Ex. C-196). See also Best Dep., CP 96-174.

G. The Board’s Decision Is in Violation of the State and
Federal Constitution.

The Board’s Final Decision and Order upholding the ban on
private docks in Blakely Harbor is in violation of state and federal
constitutional provisions. The trial court erred by upholding the SMA
Amendment on constitutional grounds, as applied to Appellants, justifies
relief under RCW 34.04.570(3)(a).

1. The Ban Violates the Public Trust Doctrine.

The ban on private docks in Blakely Harbor cannot be reconciled
with the state’s public trust doctrine, a doctrine that is of constitutional
dimension. In Caminiti v. Boyle, 107 Wn.2d 662, 732 P.2d 989 (1987),
the Washington State Supreme Court held that “the requirements of the
public trust doctrine are fully met by legislatively drawn controls imposed
by the Shoreline Management Act of 1971, RCW 90.58.” 107 Wn.2d at
670. In that case, the court refused to declare unconstitutional a state
statute, RCW 79.90.105, that allows owners of residential property
abutting state owned tidelands and shorelands to install and maintain

private recreational docks without charge or payment to the state.
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Here, the City and DOE have decided to prohibit what the very
statute upheld in Caminiti allows: public access to the waters of the state
through construction of private recreational docks by abutting waterfront
property owners. The ban cannot be reconciled with the public trust
doctrine.’ In this regard, the SMA embodies the public trust doctrine, so
to the extent the ban is inconsistent with the SMA and SMP as argued
herein, Appellants submit it also violates the doctrine.

2. The Ban Conflicts With the General Laws of the
State.

If an ordinance prohibits that which a statute expressly authorizes,
or if the ordinance allows that which a statute prohibits, then the local
ordinance conflicts with general laws and violates Article XI, Section 11.
Weden v. San Juan County, 135 Wn.2d 678, 958 P.2d 273 (1998). Private
docks in connection with single-family residences are priority,
water-dependent uses under the SMA. WAC 173-26-231(3)(b). The
SMA and DOE’s regulations promulgated thereunder require that local
shoreline master programs authorize property owners to obtain

“development permits” for such uses and the regulations provide that such

* The Supreme Court recently made the same observation in condemning the City of
Bainbridge Island’s moratorium against the permitting of docks in Blakely Harbor:
The limitation on local police power over shoreline use and
development is reinforced by the public trust doctrine.
Biggers, _Wn2dat__ ,169 P.3d at 22.

40
DWT 1827917v1 0064764-000008



permits “shall be granted” if the application is consistent with “the
applicable master program and the provisions of Chapter 90.58 RCW.”
RCW 90.58.140(2)(b). The SMA and its implementing regulations also
contain exemptions from the permitting requirements for certain shoreline
developments, including docks that cost $2,500 or less. RCW
90.58.030(3)(e)(vii); WAC 173-27-040(2)(g); WAC 173-27-040(2)(h).

By banning all private docks in Blakely Harbor, including those that are
exempt under the SMA, the City has prohibited activities that the State has
permitted, thereby violating Article XI, Section 11. Biggers v. City of
Bainbridge Island, 124 Wn. App. 858, 103 P.3d 244 (2004).

When the trial court invalidated the City’s moratorium against
docks in Blakely Harbor in the summer of 2003 (Tab 31), the City
hurriedly drafted and passed an amendment to its SMP to ban private
docks in Blakely Harbor (Tab 30, Ex. C-25 and C-210). Unfortunately,
the City’s dock ban has the same constitutional flaws as the moratorium -
both are inconsistent with the general laws of the state. Biggers, 169 P.3d
17 (“The City is not authorized to adopt moratoria on shoreline
development arising out of its police powers under Article XI, Section 11
of the Washington Constitution, which limits local government to

regulation ‘not in conflict with general laws’”).
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3. The Ban Violates Due Process and Equal
Protection.

The most draconian aspect of the ban is that it applies only to a
discrete number of property owners in one location, while other bays or
harbors on Bainbridge Island with the same shoreline environmental
designation are unaffected.

SMPs start with the assignment of shoreline designations that are
based upon the “physical conditions and development settings” along
shoreline areas. WAC 173-26-191(a). The allowable use provisions that
spring from each of these shoreline designations are expected to be
comparable. Id. In this case, the City has classified Blakely Harbor as
“semi-rural.” In all other areas of the City, the “semi-rural” shoreline
designation allows private docks. Such treatment violates Appellants’
rights to equal protection.

The City’s ad hoc dock ban does not pass the test for determining
whether an ordinance violates equal protection:

(1) all members of the class created
within the statute are treated alike;

(2)  reasonable grounds exist to justify
the exclusion of parties who are not within
the class; and

3) the classification created by the
statute bears a rational relationship to a
legitimate purpose of the statute.
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1519-1525 Lakeview Blvd. Condo. Ass’n v. Apartment Sales Corp., 144
Wn.2d 570, 577, 29 P.3d 1249 (2001). Even under a minimal scrutiny
test, there is no rational basis for treating waterfront property owners in
Blakely Harbor with a “semi-rural” designation differently than waterfront
property owners in other areas of the City with a “semi rural” designation.

In addition to violating equal protection, the ban violates
substantive due process. Washington courts use a three-prong test to
determine whether a land use regulation violates due process: (1) the
regulation must be aimed at achieving a legitimate pﬁrpose; (2) it must use
means that are reasonably necessary to achieve the purpose; and (3) it
must not be “unduly oppressive” upon the person regulated. Presbytery of
Seattle v. King County, 114 Wn.2d 320, 787 P.2d 907 (1990). Failure to
meet any of these prongs violates due process under the Fifth and
Fourteenth Amendments to the U.S. Constitution and Article XI, Section 3
of the Washington State Constitution. /d.

Under Washington case law, the “unduly oppressive” prong, is the
most determinative one: It involves balancing the public’s interest against
those of the regulated landowner. Guimont v. Clarke, 121 Wn.2d 586,
608, 854 P.2d 1 (1993) (violation of due process found); Sintra, Inc. v.
Seattle, 119 Wn.2d 1, 829 P.2d 765 (1992) (taking claim remanded,

violation of due process found); Robinson v. Seattle, 119 Wn.2d 34, 830
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P.2d 318 (1992) (violation of due process found). In assessing this prong,
courts consider “(a) nature of the harm to be avoided; (b) the availability
and effectiveness of less drastic measures; and (c) the economic loss
suffered by the property owner.” Isla Verde Int’l Holdings, Ing. v. City of
Camas, 146 Wn.2d 740, 768, 49 P.3d 867 (2002). The non-exclusive
factors that guide the inquiry are:

On the public’s side, the seriousness of the
public problem, the extent to which the
owner’s land contributes to it, the degree to
which the proposed regulation solves it and
the feasibility of less oppressive solutions
would all be relevant. On the owner’s side,
the amount and percentage of value loss, the
extent of remaining uses, past, present and
future uses, temporary or permanent nature
of the regulation, the extent to which the
owner should have anticipated such
regulation and how feasible it is for the
owner to alter present or currently planned
uses.

Presbytery, 114 Wn.2d at 331.

The SMA Amendment fails all three prongs. The City and DOE
assert that the purpose of the SMA Amendments is té prevent the
construction of new docks, ostensibly to preserve the aquatic environment
by prohibiting development on privately owned second class tidelands

with no compensation. However, as discussed previously, a complete ban
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is contrary to the SMA by preventing “planning for and fostering all
reasonable and appropriate uses.” RCW 90.58.020.

Second, the SMA Amendment is grossly excessive for the very
reason that it effectively bans the construction of all new piers in Blakely
Harbor.® The City and DOE cannot explain why a ban on new docks in
Blakely Harbor — and no other location — is needed to protect the aquatic
environment. Thus, the Amendment fails the second prong.

With respect to the third prong, the factors favor Appellants. On
the public’s side, Appellants’ property did not, alone, contribute to
whatever environmental ills the City and DOE are seeking to avoid
through the dock ban. Anyone who owns or controls shoreline property,
or who frequents the shorelines for recreational or other reasons, will have
an impact on the shoreline environment. Thus, it is unfair to expect
Appellants and the property owners within Blakely Harbor to shoulder the

entire burden. See Sintra, 119 Wn.2d at 22; Guimont, 121 Wn.2d at 610-

¢ Although the SMA Amendments purport to “limit” piers and docks in Blakely Harbor,
it is in fact a total ban on new piers and docks for parcels in single-family ownership. As
for the public dock, the City has indicated that there are no plans for such a dock. And
while two private “community docks” are allowed by the Ordinance, the concept as
approved is unworkable. Tab 30 (Ex. C-159). First, there would be a need to purchase
additional land by property owners on which to site community docks, which is
unavailable without a willing seller. Second, a community dock would need parking,
bathroom, sewage treatment, water, power and security which adds significant costs to
the facilities. Third, a community dock is limited by the terms of the Ordinance to no
more than six slips. Fourth, the total of twelve slips is not sufficient to meet demand for
slips when compared to the City’s assessment of the need. Tab 30 (Ex. C-159, p. 5-6).
From a practical standpoint, the City’s ban is all inclusive as to private docks within
Blakely Harbor and is equivalent to the City’s moratorium on docks it was intended to
and did in fact replace.
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11; Robinson, 119 Wn.2d at 55. Moreover, a complete ban on docks in
Blakely Harbor — and only Blakely Harbor — is unlikely to have a
significant impact on Bainbridge Island’s shoreline environment. Perhaps
most importantly, there are reasonable, less drastic alternatives to a
complete ban: The City’s existing permit system is a proper and adequate
means to address potential impacts of private docks. The City can also
utilize its design standards, e.g. length requirements or mandatory joint
dock use or even a cap. The City ignored these options in favor of its
restrictive dock ban. Robinson, 119 Wn.2d at 55.

On the owner’s side, the amount and percentage of value loss is
significant. Washington courts have long recognized that “[a]lthough less
than a fee interest, development rights are beyond question a valuable
right in property.” West Main Assocs. v. City of Bellevue, 106 Wn.2d 47,
51,720 P.2d 782 (1986) (quoting Louthan v. King County, 94 Wn.2d 422,
428,617 P.2d 977 (1980) (relying on Penn Cent. Transp. Co. v. New York,
438 U.S. 104, 98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978), reh’g denied, 439
U.S. 883,99 S. Ct. 226, 58 L. Ed. 2d 198 (1978)). See aiso C. Siemon,
W. Larsen & D. Porter, Vested Rights 61-68 (1982).

Second, the dock ban is permanent and perpetual. Finally, there is
no reason that Appellants or other Blakely Harbor owners could have or

should have predicted an outright ban, especially a ban that is inconsistent
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with state policy that encourages “planning for and fostering all reasonable
and appropriate uses.” RCW 90.58.020.

Thus, the City’s infringement upon and deprivation of Appellants’
right to construct docks over the second class tidelands they own is an
infringement of their property rights and a violation of their equal
protection and substantive due process rights.

H. The Superior Court Erred in Denying Appellant’s

Motion to Supplement the Record With Newly
Discovered Evidence Directly Relevant to the City’s

Cumulative Impact Analysis, the Key Document Relied
Upon by DOE to Approve the Dock Ban.

After filing their appeal of the Board’s decision on the SMP
Amendment, Appellants filed motions in superior court to supplement the
administrative record with a deposition and affidavit of Peter Best, the
City planner who prepared the Assessment that the City and DOE relied
upon as sole justification for the Blakely Harbor dock ban. The trial
court’s denial of these motions was clear error.

While under the APA judicial review is limited to the agency
record, RCW 34.05.566(1), Wash. Indep. Tel. Ass’nv. Wash. Util. &
Transp. Comm’n, 110 Wn. App. 498, 518, 41 P.3d 1212 (2002), aff’d, 149
Wn.2d 17, 65 P.3d 319 (2003), “[a] court may take evidence in addition to
the agency record only if it relates to the validity of the agency action and

is needed to decide disputed issues regarding improper agency action,
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unlawfulness of procedure, or material facts not required to be determined
on the agency record.” Id. (citing RCW 34.05.562(1)). If it falls squarely
within the statutory language of RCW 34.05.562(1), then it is admissible.
Motley-Motley, Inc. v. PCHB, 127 Wn. App. 62, 110 P.3d 812 (2005). If
it is also newly discovered evidence, a remand for consideration of the
additional evidence is permitted “if the new evidence is available which
relates to the validity of the agency action and could not reasonably have
been discovered until after the agency action, and remand will serve the
interest of justice.” Keenan v. State Employment Sec. Dep't, 81 Wn. App.
391, 395-96, 914 P.2d 1191 (1996) (citing RCW 34.05.562(2)).

In holding that the SMP amendments are consistent with the DOE
Guidelines, the Board relied exclusively on the Assessment that evaluated
cumulative impacts from dock construction based upon predicted and
maximum build-out scenarios set out in the Assessment of between 45 and
59 new docks in Blakely Harbor. The City and DOE argued, and the
Board agreed, that such level of development was “reasonably
foreseeable” and thus the cumulative impacts evaluation was consistent
with the new Guidelines. The City and DOE also argued, and the Board
agreed, that the predicted dock development scenarios in the Assessment
took into account existing local, state and federal regulatory programs

applicable to dock permits.
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The deposition and declaration testimony of Peter Best, who was
the author of the Assessment, directly contradicts these conclusions, for it
provides testimony that demonstrates that the application of existing
regulatory programs would make it difficult if not impossible to obtain
permit approvals for construction of a significant number of new docks in
Blakely Harbor, including the City’s own shoreline policies and standards
as applied to dock applications in Blakely Harbor, and that the projected
dock build out in the Assessment is not likely or reasonably foreseeable.”

Mr. Best’s testimony is based on information and évidence that
was known to the City prior to its adoption and DOE’s approval of the
SMP Amendment. In fact, one of the examples mentioned by Mr. Best in
his Declaration to show the difficulty of obtaining approval for
construction of new private docks in Blakely Harbor is a dock application
filed by one of the Appellants, Mr. and Mrs. Hacker, that City staff
recommended for denial based on application of existing City SMP
policies and standards in 2002, all of which occurred prior to adoption of
the SMP Amendment.

Thus, the deposition and declaration testimony of Peter Best
provides direct and probative evidence of the validity of agency action

with regard to consideration and application of the DOE Guidelines to the

7 See footnote 3, supra.
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SMP Amendment at issue and is necessary to resolve disputed issues
regarding the consistency of the amendments with the Guidelines. It falls
squarely within the statutory criteria for admission of new evidence into
the record on appeal. It also is newly discovered evidence that could not
have been produced earlier, either at the time of adoption and approval of
the amendments or at the appeal hearing before the Board. The trial court
erred in denying Appellants’ motions to supplement the record under
RCW 34.05.562(1) and/or remand to the Board for consideration of new
evidence under RCW 34.05.562(2).

VL. CONCLUSION

The Court should reverse the trial court and invalidate the City’s
dock ban in Blakely Harbor.
RESPECTFULLY SUBMITTED this 2 2Mgay of January, 2008.
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SUEERIOR COURT
GETTY J. GOULD

TN COTY CLERK
TUURSTON COUITTY CLE

IN THE SUPERIOR COURT OF THURSTON COUNTY
STATE OF WASHINGTON

KELLY and SALLY SAMSON, husband
and wife, and ROBERT and JO ANNE NO. 05-2-00331-3
HACKER, husband and wife,
ORDER AND JUDGMENT
Petitioners, DISMISSING PETITION FOR
\2 JUDICIAL REVIEW OF
ADMINISTRATIVE DECISION
THE CITY OF BAINBRIDGE ISLAND,
STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY, and
CENTRAL PUGET SOUND GROWTH
MANAGEMENT HEARINGS BOARD,

Respondents.

This matter came on for hearing on March 10, 2006 before the undersigned Court
on Petitioners' Petition for Judicial Review of State Agency Administrative Decision.
Petitioners were represented by Davis Wright Tremaine LLP and Charles E. Maduell.
Respondent City of Bainbridge Island was represented by Inslee, Best, Doezie and Ryder,
P.S. and Rosemary A. Larson. The Department of Ecology was represented by the Office
of the Attorney General for the State of Washington and Thomas Young. The Central
Puget Sound Growth Management Hearings Board was represented by the Office of the

Attorney General for the State of Washington and Martha Lantz. The Court considered:
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1. Petitioners' Petition for Judicial Review of State Agency Administrative
Decision;

2. The Index and Certification of Record filed by the Central Puget Sound
Growth Management Hearings Board, with the accompanying four binders
of documents and eleven oversized documents that comprise the
administrative record prepared by the Board in this matter;

3. Petitioners' Opening Brief;
4. City's Response Brief;
5. Respondent Department of Ecology's Response Brief;

6. Petitioners' Reply Brief;
and the files and records herein, and heard argument of counsel.

Petitioners claimed that Final Decision and Order of the Central Puget Sound
Growth Management Hearings Board, dated January 19, 2005 ("Board Decision"),
violated the standards stated in the Administrative Procedure Act, RCW 34.05.570(3) (a),
(), (c), (d), (e), (), (h), and (i). Petitioners alleged that the Board Decision (1) violated
constitutional provisions; (2) is outside the statutory authority or jurisdiction of the Board;
(3) is the result of an unlawful procedure or decision-making process; (4) is an erroneous
interpretation or application of the law; (5) is not supported by substantial evidence; (6)
did not decide all issues requiring resolution by the Board; (7) is inconsistent with a rule of
the agency; and (8) is arbitrary or capricious.

Being fully advised in the premises, and finding good cause for the entry of this
Order; now, therefore

The Court ORDERS, ADJUDGES and DECREES as follows:

1. The City's enactment of Ordinance No. 2003-30, the Department of
Ecology's approval of Ordinance No. 2003-30, and the Board Decision approving the

City's enactment and the Department of Ecology's approval of the Ordinance, were all
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consistent with the Shoreline Management Act (“SMA™), Chapter 90.58 RCW and with
the policy of the SMA.

2. In enacting Ordinance No. 2003-30, the City was planning in the manner
intended by the SMA, which is to plan in a way to protect shorelines, in this case
shorelines of state-wide significance, but still allow reasonable use of private property. In
enacting the Ordinance, the City struck this balance in protecting the shoreline and in
allowing reasonable use of private property for a part of Bainbridge Island that has unique
and unusual characteristics and that has importance for the citizens of the City and of the
state of Washington.

3. Regarding the issue of whether the Department of Ecology should have
applied the "new" state guidelines to Ordinance No. 2003-30 that were issued on
December 17, 2003 and took effect on January 17, 2004, the Department of Ecology
correctly determined that the "new" guidelines were not applicable to Ordinance No.
2003-30. In this regard, the Department followed the well-settled rule that statutes and
regulations are not applied retroactively unless they are remedial or procedural. It would
have been error for the Department of Ecology to have applied the new regulations when
they had not been adopted at the time the City adopted Ordinance No. 2003-30. Because
the new regulations were not in place at that time, the Department was correct to apply the
Shoreline Management Act to Ordinance No. 2003-30 in making its decision to approve
the Ordinance.

4. In addition, there was a sufficient record developed before the Board to
support the Board’s conclusion that Ordinance No. 2003-30 is consistent with the new
guidelines. The Board’s conclusion in this regard is not clearly erroneous.

5. The Court finds that there is no error of law in the Board’s Decision

approving Ordinance No. 2003-30 and the Department of Ecology's approval of
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Ordinance No. 2003-30 either under the "new" guidelines or under the SMA framework in
the absence of those guidelines.

6. The Court determines that there was substantial evidence to support the
Cumulative Impact Assessment that the City adopted or that the City found or the Board
found provided a legal basis to support the restriction on docks in Blakely Harbor. The
Board’s Decision is supported by substantial evidence. The City’s method of estimating
cumulative impact was reasonable given the evidence it had, including the percentage of
dock development along other shorelines, and understanding that there may be physical
limitations to dock development in Blakely Harbor that do not exist elsewhere.

7. The Board Decision that Ordinance No. 2003-30 is consistent with WAC
173-26-090, relating to changing local circumstances, new information or improved data,
is supported by substantial evidence, is not error of law or clearly erroneous, and is not
arbitrary or capricious.

8. The Board Decision that Ordinance No. 2003-30 complies with the internal
consistency requirements of RCW 36.70A.040 and 36.70A.070 is supported by substantial
evidence, is not error of law or clearly erroneous, and is not arbitrary or capricious.

9. Petitioners failed to meet their burden to establish that Ordinance No. 2003-
30 or the Board Decision approving the City's enactment and the Department of Ecology's
approval of the Ordinance violates the Public Trust Doctrine.

10. Petitioners failed to meet their burden to establish that Ordinance No. 2003-
30 or the Board Decision approving the Ordinance violate Article 11, Section 11 of the
Washington Constitution.

11.  Petitioners failed to meet their burden of proving a violation of substantive
due process. The test for determining whether a regulation results in a violation of

substantive due process involves three inquiries:

(1) Whether the regulation is aimed at achieving a legitimate public
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purpose; (2) whether it is uses means that are reasonably necessary to
achieve that purpose; and (3) whether it is unduly oppressive on the
landowner.

Sintra, Inc. v. Seattle, 119 Wn.2d 1, 21, 829 P.2d 765 (1992). Petitioners failed to meet
their burden to establish that Ordinance No. 2003-30 or the Board Decision approving the
Ordinance violate constitutional substantive due process requirements. Ordinance No.
2003-30 is aimed at achieving a legitimate public purpose, which is to protect a shoreline
of state-wide significance; the means used are reasonably necessary to achieve that
purpose; and Ordinance No. 2003-30 is not unduly oppressive on landowners.
Landowners are given other opportunities for using boats on Blakely Harbor through
mooring buoys or community dock opportunities.

12.  Petitioners failed to meet their burden to establish that Ordinance No. 2003-
30 or the Board Decision approving the Ordinance violate constitutional equal protection
requirements. The Ordinance applies to all property owners on the Blakely Harbor
shoreline. There are reasonable grounds to distinguish between property owners on the
Blakely Harbor shoreline and owners of property outside of Blakely Harbor, based on the
ecological, recreational, and historical characteristics of Blakely Harbor. The separation
of treatment for property owners within Blakely Harbor and outside of Blakely Harbor has
a rational relationship to the purpose of Ordinance No. 2003-30.

13.  Petitioners did not meet their burden to prove that the Board Decision was
error or in violation of any standard stated in the Administrative Procedure Act, RCW
34.05.570.

14.  Regarding Petitioners' Reply Brief, Attachments A and B to the Reply Brief
are stricken from and not considered part of the record although the Court did consider
them in terms of understanding the points made by Petitioners. Attachments A and B do

not meet the criteria of RCW 34.05.562 for supplementation of the administrative record.
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15. Based on the foregoing, Petitioners' Petition for Judicial Review of State
Agency Administrative Decision is denied.

16.  Petitioners' Petition for Judicial Review of State Agency Administrative
Decision is dismissed with prejudice.

Dated this r’mday of April, 2006.

CHRIS WICKHAM
The Honorable Christopher Wickham
Presented by: ‘
INSI;Z BEST, DOEZIE & RYDER, P.S. EX ?APTE
By ) aiovs” é/n,,/

Rosemary A. Kdrson, WSBA #18084
Attorneys for City of Bainbridge Island

Copy received; Approved as to form:

DAVIS\WRIGHT TREMAINE LLP pe e o) MHWM1M Yislow
By /Z/W frv

Dennis D. Reyholds, WSBA # 04762

Charles E. Maduell, WSBA # 15491

Attorneys for Petitioners

ROB McKENNA, Attorney General .
Pec emanl an’\'hwaa"am “13) o,

By OV\/ é( n—ro O

Thomas Youfig, WSBA # 17366

Assistant Attorney General
Attorneys for Department of Ecology

ROB McKENNA, Attorney General
Pec emonl au‘ﬂ'twaaﬂ\m L’/IJ/W

brv

Assistant Attorney General
Attorneys for Central Puget Sound Growth Management Hearings Board
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BETTY 4. GOULD
THURSTON COUNTY CLERK

IN THE SUPERIOR COURT OF THURSTON COUNTY
STATE OF WASHINGTON

KELLY and SALLY SAMSON, husband
and wife, and ROBERT and JO ANNE NO. 05-2-00331-3
HACKER, husband and wife,
ORDER DENYING (1)
Petitioners, PETITIONERS' MOTION TO

v. SUPPLEMENT THE
ADMINISTRATIVE RECORD OR
THE CITY OF BAINBRIDGE ISLAND, FOR REMAND and (2)

STATE OF WASHINGTON PETITIONERS' SECOND MOTION
DEPARTMENT OF ECOLOGY, and TO SUPPLEMENT THE
CENTRAL PUGET SOUND GROWTH ADMINISTRATIVE RECORD OR
MANAGEMENT HEARINGS BOARD, FOR REMAND

Respondents.

This matter came on for hearing on March 10, 2006 before the undersigned Court
on (1) Petitioners' Motion to Supplement the Administrative Record or for Remand, and
(2) Petitioners' Second Motion to Supplement the Administrative Record or for Remand.
Petitioners were represented by Davis Wright Tremaine LLP and Charles E. Maduell.
Respondent City of Bainbridge Island was represented by Inslee, Best, Doezie and Ryder,
P.S. and Rosemary A. Larson. The Department of Ecology was represented by the Office
of the Attorney General for the State of Washington and Thomas Young. The Central
Puget Sound Growth Management Hearings Board was represented by the Office of the

Attorney General for the State of Washington and Martha Lantz. The Court considered:

ORDER DENYING PETITIONERS' MOTIONS TO INSLEE, BEST, DOEZIE & RYDER, P.S.
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1. Petitioners' Motion to Supplement the Administrative Record or for
Remand;

2. Petitioners' Brief in Support of Motion to Supplement the Administrative
Record or for Remand,;

3. Declaration of Charles E. Maduell in Support of Motion to Supplement the
Administrative Record or for Remand, with Attachments;

4. Petitioners' Second Motion to Supplement the Administrative Record or for
Remand;
5. Petitioners' Brief in Support of Second Motion to Supplement the

Administrative Record or for Remand;

6. Supplemental Declaration of Charles E. Maduell in Support of Second
Motion to Supplement the Administrative Record or for Remand, with
Attachment;

7. City's Response to Petitionefs' (1) Motion to Supplement Administrative
Record or for Remand; and (2) Second Motion to Supplement
Administrative Record or Remand; and

8. Department of Ecology's Response to Petitioners' Motions;
and the files and records herein, and heard argument of counsel.

Being fully advised in the premises, and finding good cause for the entry of this
Order; now, therefore

The Court ORDERS as follows:

1. Petitioners' Motion to Supplement the Administrative Record or for
Remand is DENIED.

2. Petitioners' Second Motion to Supplement the Administrative Record or for
Remand is DENIED.

3. All references to the Best Deposition in Petitioners' Opening Brief and

Reply Brief are stricken.

ORDER DENYING PETITIONERS' MOTIONS TO INSLEE, BEST, DOEZIE & RYDER, P.S.
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- By )(/,thﬁ-//dv

Dated this I day of April, 2006.

‘CHRIS WICKHAM,

JUDGE

Presented by:
, BEST, DOEZIE & RYDER, P.S.

EX PARTE

Rosemary A. Ilarson, WSBA #18084
Attorneys for City of Bainbridge Island

Copy received; Notice of presentation waived:

DAVIS WRIGHT TREMAINE LLP , '
Por emonl wJ’kcvia,cJu. /l‘w.l 1200

By 2/ Lvmierx” [Qf by
Charles E. M4duell, WSBA # 15491
Attorneys for Petitioners

ROB McKENNA, Attorney General

Per ¢Mc~:\ avthont W
n— AY H/ Igfli:
Thomas Youtig, WSBA # 17366
Assistant Attorney General
Attorneys for Department of Ecology

ROB McKENNA, Attorney General
Pec ema\ aschroiyshon “ul o

Martha Lantz, WSBA #21290
Assistant Attorney General
Attorneys for Central Puget Sound Growth Management Hearings Board
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CENTRAL PUGET SOUND

GROWTH MANAGEMENT HEARINGS BOARD
STATE OF WASHINGTON

KELLY AND SALLY SAMSON and
ROBERT AND JO ANNE HACKER
Case No. 04-3-0013

Petitioners,

and FINAL DECISION AND ORDER

BAINBRIDGE CITIZENS UNITED ( Samson)
. Intervenor,
V.
CITY OF BAINBRIDGE ISLAND and
STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

Respondents

N N o N N N N N N N N N N N N N N N

SYNOPSIS

The City of Bainbridge Island amended its Shoreline Management Master program with
respect to Blakely Harbor. The amendment limits dock and pier development in Blakely
Harbor by prohibiting construction of new single-use private docks and allowing two
Jjoint-use docks for up to five vessels each and a community dock for public use. Use of
mooring buoys by resident vessels is continued. The amendment was supported by a
Harbor Management Plan that inventoried the natural resources and patterns of use of
the city’s four harbors, by the Blakely Harbor Cumulative Impacts Assessment which
projected dock build-out and assessed impacts on navigation, scenic views, aquatic
resources and recreational use, and by an extensive record.

The Washington State Department of Ecology approved the Amendment.

Petitioners are Blakely Harbor property owners who assert that the City and Ecology

~ violated the Growth Management Act and the Shoreline Management Act by using a

shoreline master plan amendment to deny the right to build new single-use private docks
in Blakely Harbor rather than addressing impacts of proposed new private docks and
piers on a case-by-case basis through the permitting process.

Jan. 19, 2005
04-3-0013 Final Decision and Order Central Puget Sound
Page 1/39 - Growth Management Hearings Board

900 4™ Avenue, Suite 2470, Seattle, WA 98164
Tel. (206) 389-2625 Fax (206) 389-2588
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The Board found that the Petitioners failed to meet their burden of demonstrating that the
City’s action was clearly erroneous. The City’s adopted Comprehensive Plan and
Shoreline Master Plan goals and policies support the dock restrictions in light of the
City’s detailed record of the distinctive qualities and unique attributes of Blakely Harbor.

The Board found that Petitioners failed to present “clear and convincing evidence of
error” in Ecology’s approval of the Amendment. Ecology's approval is supportable
when tested against either the goals, policies and provisions of chapter 90.58 RCW or the
new guidelines cited by Petitioners and adopted by Ecology when its consideration of this
Amendment was pending.

I. BACKGROUND'

On September 10, 2003, the Council of the City of Bainbridge Island (the City) adopted
Ordinance No. 2003-30 (the Amendment) “...limiting dock and pier development within
Blakely Harbor and amending the Shoreline Management Master Program...”. On
February 13, 2004, the Washington State Department of Ecology (DOE or Ecology)
approved the amendment to the Bainbridge Island Shoreline Management Master
Program (Bainbridge SMP). On April 23, 2004, the Central Puget Sound Growth
Management Hearings Board (the Board) received a Petition for Review (PFR) from
Kelly and Sally Samson and Robert and Jo Anne Hacker (Petitioners or Samson). The
matter was assigned Case No. 04-3-0013. Petitioners challenge the City’s adoption of the
Amendment to the Bainbridge SMP. Petitioners also challenge DOE’s approval of the
City’s Amendment to the Bainbridge SMP. The bases for the challenges are
noncompliance with the Growth Management Act (GMA) and the State Shoreline
Management Act (SMA). The PFR set forth 19 Issues to be resolved.

During May and June, 2004, the Board issued a notice of hearing, conducted a prehearing
conference and issued its Prehearing Order and Order on Intervention (PHO). The PHO
set a schedule, established fifteen legal issues to be decided by the Board” and granted
Bainbridge Citizens United (Intervenor) status to intervene on behalf of the Petitioners.
The Board’s Order on Motions of July 6, 2004, dismissed ten issues and restated three of
the issues to be decided by the Board.? In October and November the Board received
prehearing briefing and briefing on Petitioners’ Motion to Correct and/or Supplement the
Record. The prehearing briefing received by the.Board is referenced in this Final
Decision and Order (FDO) as: Petitioners’ Prehearing Brief (Samson PHB), City of
Bainbridge Island’s Prehearing - Brief (City Response), Department of Ecology
Prehearing Brief (DOE Response), Petitioners’ Reply Brief (Samson Reply). Intervenor
Bainbridge Citizens United did not submit any briefing.

' For more cofnplete details, see Appendix — A, Chronological Procedural History, infra, at 25.
? Appendix — C, Legal Issues as Stated in the Prehearing Order, infra, at 30.
? Appendix — B, Legal Issues Restated and Retained for Prehearing Briefing, infra, at 28.

Jan. 19, 2005
04-3-0013 Final Decision and Order Central Puget Sound
Page 2/39 Growth Management Hearings Board

900 4™ Avenue, Suite 2470, Seattle, WA 98164
Tel. (206) 389-2625 Fax (206) 389-2588
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On November 22, 2004, the Board conducted a Hearing on the Merits (HOM) in Suite
2430, Union Bank of California Building, 900 Fourth Avenue, Seattle, Washington.
Board members present were Margaret Pageler, Edward McGuire and Bruce Laing,
Presiding Officer. Chuck Maduell represented the Petitioners. Rosemary Larson
represented the City of Bainbridge Island. Present with Ms. Larson was Peter Namtvedt
Best, Planner for the City. Thomas Young, Assistant Attorney General, represented the
Department of Ecology. Gary Tripp attended as a member of Intervenor Bainbridge
Citizens United. Also present was Julie Taylor, extern with the Board. The Court
Reporter was Karmen Fox, Byers & Anderson, Inc. The hearing was opened at 10:00
a.m. and adjourned at 12:28 p.m.

II. STANDARD OF REVIEW AND BURDEN OF PROOF

Due to the nature of the challenged action as both a local action under the GMA (i.e,
Bainbridge Island’s adoption of its SMP Amendment) and a state action under the SMA
(i.e., Ecology’s approval of the SMP Amendment), the Board must employ two different
standards of review to reach a final decision.

A. GMA

The City of Bainbridge Island is subject to the goals and requirements of the GMA,
therefore the Board’s review of the City’s action is governed by RCW 36.70A.320.
Pursuant to that standard, comprehensive plans and development regulations, and
amendments thereto, adopted pursuant to the Act, are presumed valid upon adoption. The
burden is on the Petitioners to demonstrate that the City’s action adopting the
Amendment is not in compliance with the Growth Management Act.

The Board “shall find compliance with the [Growth Management] Act, unless it
determines that the [City’s] action[s are] clearly erroneous in view of the entire record
before the Board and in light of the goals and requirements of the [GMA].” RCW
36.70A.320 (3). For the Board to find the City’s actions clearly erroneous, the Board
must be “left with the firm and definite conviction that a mistake has been made.” Dep 't
of Ecology v. PUD 1,121 Wn.2d 179, 201, 849 P.2d 646, 658 (1993).

Pursuant to RCW 36.70A.3201 the Board will grant deference to Bainbridge Island in
how it plans for growth, provided that its policy choices are consistent with the goals and
requirements of the GMA. As the State Supreme Court has stated, “Local discretion is
bounded . .. by the goals and requirements of the GMA.” King County v. Central Puget
Sound Growth Management Hearings Board (King County), 142 Wn.2d 543, 561, 14
P.3d 133, 142 (2000). Division II of the Court of Appeals further clarified, “Consistent
with King County, and notwithstanding the ‘deference’ language of RCW 36.70A.3201,
the Board acts properly when it foregoes deference to a . .. plan that is not ‘consistent
with the requirements and goals of the GMA.” Cooper Point Association v. Thurston
County, 108 Wn.App. 429, 444, 31 P.3d 28 (2001).

Jan. 19, 2005
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Page 3/39 ’ Growth Management Hearings Board
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In affirming the Cooper Point court, the Supreme Court recently stated:

Although we review questions of law de novo, we give substantial weight
to the Board’s interpretation of the statute it administers. See Redmond,
136 Wn.2d at 46. Indeed “[I]t is well settled that deference [to the Board]
is appropriate where an administrative agency’s construction of statutes 1s
within the agency’s field of expertise . . .”

Thurston County v. Western Washington Growth Management Hearings Board, 148
Wn.2d 1, 15, 57 P3d 1156 (2002).

B. SMA

Both Bainbridge Island’s and Ecology’s actions must be consistent with the goals and
requirements of the Shoreline Management Act. However, because Ecology must
approve a local government action in order for it to take effect, the Board here focuses on
the applicable standard of review for Ecology’s actions. The Board’s review of
Ecology’s action here is governed by RCW 90.58.190(2) because the shorelines at issue
here are “shorelines of state-wide significance.”

RCW 90.58.190(2) provides in part:

(c) If the appeal to the growth management hearings board concems a
shoreline of state-wide significance, the board shall uphold the decision by
the department unless the board, by clear and convincing evidence,
determines that the decision of the department is inconsistent with the
policy of RCW 90.58.020 and the applicable guidelines.

(d) The appellant has the burden of proof in all appeals to the growth
management hearings board under this subsection.

The Board must test the Amendment against the policy of RCW 90.58.020 and the
applicable SMA guidelines, upholding Ecology’s decision to-approve the Amendment
unless the appellants present “clear and convincing evidence” of error. /d.

III. BOARD JURISDICTION, PRELIMINARY ITEMS, ABANDONED ISSUE

A. BOARD JURISDICTION

The Board finds that the Samson PFR was timely filed, pursuant to RCW 36.70A.290(2);
Petitioners participated in the City’s public process and have participation standing to
appear before the Board, pursuant to RCW 36.70A.280(2) and RCW 90.58.190; and
pursuant to RCW 36.70A.280(1)(a), the Board has subject matter jurisdiction over the
challenged action (Bainbridge Island Ordinance No. 2003-30) which amends the City’s
Shoreline Management Master Program and, de jure, Comprehensive Plan and
development regulations. RCW 36.70A.480(1).

Jan. 19, 2005
04-3-0013 Final Decision and Order Central Puget Sound
Page 4/39 . Growth Management Hearings Board
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B. PRELIMINARY ITEMS
During the Hearing on the Merits, the Board made the following rulings:

1. On or before Deceﬁlber 2, 2004, the City will file with the Board, and transmit to
Petitioners, colored copies of the maps identified in the record as Exhibit C-2.2 “Blakely
Harbor Existing Dock Development & Dock Buildability”.

2. The following exhibits were admitted during the hearing:

a. HOM Exhibit No. 1. Three items identified in Exhibit C-196* as attachments
to that document: the Judgment in Biggers et al v. City of Bainbridge Island, Kitsap
County Superior Court Cause No. 01-2-03282-0, dated August 6, 2003 (4 pages);
Memorandum on Decision on Motions for Summary Judgment in Biggers et al v. City of
Bainbridge Island, Kitsap County Superior Court Cause No. 01-2-03282-0, dated August
6, 2003 (7 pages); and a transcript of the Deposition Upon Oral Examination of
Stephanie Warren in Biggers et al v. City of Bainbridge Island, Kitsap County Superior
Court Cause No. 01-2-03282-0, dated August 6, 2003 (25 pages).5

b. HOM Exhibit No. 2. Two Agreements between the South Bainbridge
Community Association and two property owners and a Declaration of Covenants,
Restrictions and Easements.®

c. Core Document No. 1. City of Bainbridge Island Comprehensive Plan,
September 1, 1994.

d. Core Document No. 2. City of Bainbridge Island Shoreline Management
Master Program, November 26, 1996, Corrected January 1998; including Ordinances
2003-025, 2003-30.

On December 2, 2004, the Board received colored copies of Exhibit C-2.2, which will be
labeled HOM Exhibit No. 3 and a colored copy of the map of shoreline environmental

designations attached to the Shoreline Master Program, Core Document 2, which will be
labeled HOM Exhibit No. 4.

} C. ABANDONED ISSUE
The Board’s Rules of Practice and Procedure provide:

A petitioner . . . shall submit a brief on each legal issue it expects a board
to determine. Failure by such a party to brief an issue shall constitute

* Listed in City’s Index as C-196 and in DOE Index as 1297-1300.
5 Attachment A to Petitioners’ Motion to Correct and/or Supplement Record, received October 25, 2004.
§ Attachment B to Petitioners® Motion to Correct and/or Supplement Record, received October 25, 2004.
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abandonment of the unbriefed issue. Briefs shall enumerate and set forth
the legal issue(s) as specified in the prehearing order if one has been
entered.

WAC 242-02-570(1), (emphasis supplied).

Additionally, the Board’s June 3, 2004, PHO in this matter states: “Legal issues, or
portions of legal issues, not briefed in the Prehearing Brief will be deemed to have
been abandoned and cannot be resurrected in Reply Briefs or in oral argument at
the Hearing on the Merits.” PHO, at 7 (emphasis in original). See, City of Bremerton, et
al., v. Kitsap County (Bremerton II), CPSGMHB Consolidated Case No. 04-3-0009c,
Final Decision and Order (Aug. 9, 2004), at 5; Tulalip Tribes of Washington v.
Snohomish County (Tulalip), CPSGMHB Case No. 96-3-0029, Final Decision and Order
(Jan. 8, 1997), at 7.

Also, the Board has stated, “Inadequately briefed issues would be considered in a manner
similar to consideration of unbriefed issues and, therefore, should be deemed
abandoned.” Sky Valley, et al., v. Snohomish County, CPSGMHB Case No. 95-3-0068c,
Order on Motions to Reconsider and Correct (Apr. 15, 1996), at 3; see also Bremerton Ii,

at 5.

In review of the Samson PHB, the Board found only a few conclusory restatements of
Legal Issue No. 57 in the context of discussion of Legal Issues No. 1 and 2 but without
any legal analysis or citation to authori‘ry.8 It is not sufficient to brief an issue for the first
time in a reply brief. Tulalip, at 7. Therefore the Board deems Legal Issue No. 5
abandoned.

V1. CHALLENGED ACTION AND POSITION OF THE PARTIES

The City’s Action

This matter involves the City’s enactment and Ecology’s approval of Ordinance 2003-30
amending the City’s Shoreline Master Program to include a provision limiting
development of docks in Blakely Harbor. C-131.° The City adopted its first Shoreline

7 Legal Issue No. 5: Is the Ordinance noncompliant with GMA requirements mandating consistency and
predictability in the land-use decision-making process, including internal consistency among development
regulations, by imposing different requirements for siting and constructing private residential docks on
parcels with the same zoning and shoreline land use designations?

¥ “[P]rivate docks and piers are allowed ... in all other shoreline designations, including the Semi-rural
designation along the Blakely Harbor shoreline. No SMP policies suggest or support adoption of a ban in
other shoreline designations....” Samson PHB, at 35. “Banning docks and piers from all shoreline areas
within Blakely Harbor, regardless of a property’s shoreline designation ... is inconsistent....” Id. “The
Comprehensive Plan has designated Blakely Harbor shoreline area for residential uses. A ban on private
docks is inconsistent with such land use policies.” Id., at 37.

% In the remainder of this FDO, exhibits, whether submitted. by Petitioners or Respondents, will be
referenced by their numbers in the City’s Index, i.e., “C-131”, ‘
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Master Program in 1996. Subsequently, the City studied its four major harbors and
adopted a Harbor Management Plan in January, 1999. C-222.

Blakely Harbor, one of the City’s four harbor areas, is a coastal inlet on the southeast
shore of Bainbridge Island. Because the land was primarily owned by a timber company
for over a century, Blakely Harbor is less developed than most of the City’s shorelands.'®
Blakely Harbor has only recently been made available for subdivision and residential
development. C-222, Appendix C, Blakely Harbor Inventory and Report, 1997, at 3. With
just 6 docks or piers, it is “the last harbor within Central Puget Sound that remains largely
undeveloped ... with docks or piers, and is a popular anchorage for vessels because of its
undeveloped character, natural beauty, and scenic views.” Amendment, C-131, at 1.

Blakeley Harbor’s scenic beauty, unobstructed waters, birds and sealife, even the
darkness of the nights with little artificial light, distinguish Blakely from the City’s other
harbor areas. C-222, Appendix C, at 2, 5. Blakely Harbor is uniquely attractive for
transient moorage, for kayaks and other handcraft, for diving, swimming, fishing and
passive public enjoyment. Id., at 22-25. The community has supported several voluntary
efforts to preserve the harbor’s distinct character. The Bainbridge Island Land Trust
secured donations to acquire nearly 40 acres of land for a park. C-27, at 2. Some Blakely
Harbor residents and the South Bainbridge Community Association have entered into
restrictive covenants to limit private dock construction on some parcels. See e.g., HOM

Ex.2;C-27,at1, 3.

The City prepared the Blakely Harbor Cumulative Impact Assessment (Assessment),
dated February 22, 2002, to gauge the impact of the likely build-out of piers in the harbor
under various scenarios. C-2.1. The Assessment concluded that predicted build-out of 45
docks would significantly impact navigability of the harbor, reduce scenic vistas, and
create risk to natural resources. City Response, at 8-12.

At the same time, the City was developing a Nearshore Assessment for all of the City’s
marine shorelines in response to the listing of Puget Sound Chinook salmon under the
Endangered Species Act. C-223. The City also convened a Shoreline Master Program
Steering Committee to guide its review and update of its Shoreline Master Program
Limitations on private docks in Blakely Harbor were discussed and recommended by the
Steering Committee in 2001, then by the City’s Planning Commission in 2002 and finally
by the City Council in 2003. City Response, at 12-13. A variety of restrictions and
allowances were considered, with public comment and debate at each level.

10 «“Blakely Harbor is surrounded by 1,153 acres of undeveloped land owned by the Port Blakely Mill
Company.... The land is now for sale in 20 acre parcels.... [T]he waterfront ... can be developed into 80
foot lots.” C-222, Appendix C, Blakely Harbor Inventory (1997), at 2.

"' The City adopted a moratorium on overwater structures and bulkheads on all its shorelines while this
review was pending. In December, 2004, the moratorium was struck down by the Court of Appeals on the
grounds that development moratoria are only authorized under the GMA, not under the SMA. Biggers et al.
v. City of Bainbridge Island, _Wn.App. __, _ P.3d___ (No. 30752-9-II, December 21, 2004).
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The Amendment as adopted prohibits new single-use docks or piers in Blakely Harbor,
continues to allow use of mooring buoys and floating platforms, and allows development
of two joint-use docks for up to five boats each and one community dock. The City based
its action on two justifications: (1) “to preserve the unique character, navigable waters,
natural resources, and scenic beauty of the harbor and promote compatible recreational
use of the harbor for the residents of Bainbridge Island and the State;” and (2) because of
the “significant cumulative loss of scenic view sheds, navigable waters, and adverse
cumulative effects to water and environmental quality likely to be caused by the
proliferation of private dock and pier development within Blakely Harbor.” Amendment,
C-131, at 2.

Ecology’s Action

The City adopted the Amendment on September 10, 2003 and forwarded it to Ecology on
September 25, 2003. Ecology’s comment period closed on November 30, 2003, and
Ecology issued its decision approving the Amendment on February 13, 2004. C-211.

By statute, Ecology’s review must be based on the Shoreline Management Act and
“applicable guidelines.” Ecology’s previous guidelines for master program approval
were ruled invalid by the Shorelines Hearings Board in 2001. New guidelines were
developed by Ecology and filed December 17, 2003, effective January 17, 2004. Thus,
when the City submitted its Amendment to Ecology, the prior guidelines were invalid and
not in effect, but the new guidelines were not yet effective. In the absence of applicable
guidelines, Ecology reviewed the Amendment under the policy of RCW 90.58.020 and
the requirements of RCW 90.58.100. DOE Response, at 3, 12; C- 211, at 7-11.

Petitioners’ Case

Petitioners contend that banning development of new private single-use recreational
docks is contrary to the SMA and inconsistent with Bainbridge Island’s Comprehensive
Plan and Shoreline Master Program. Petitioners argue that the only lawful limitation

" under the circumstances is “allowance of a discrete number of new docks within Blakely

Harbor on a case-by-case basis, as conditioned through compliance with the existing
regulatory system.” Samson PHB, at 35. “Absent evidence that existing procedural
safeguards in the SMP policies and regulations are not adequate to mitigate and protect
Blakely Harbor from adverse environmental impacts, and none exists in the record, the
ban on docks and piers is inconsistent with SMA policies and applicable guidelines.” Id.;
at 34.

Petitioners argue that the Amendment is inconsistent with the goals and policies of SMA
which identify residential docks and piers as a preferred use, requiring that their impacts
be assessed and mitigated on a case-by-case basis through the permitting process, not
through planned restrictions or use regulations. (Legal Issue 2) Further, Petitioners state,
the Amendment is not consistent with the SMA because Ecology failed to test it against

its new guidelines. In particular, Petitioners assert, the City’s Blakely Harbor Cumulative

Jan. 19, 2005
04-3-0013 Final Decision and Order Central Puget Sound
Page 8/39 Growth Management Hearings Board

900 4" Avenue, Suite 2470, Seattle, WA 98164
Tel. (206) 389-2625 Fax (206) 389-2588




00 OB WN

DB BB DA DD AR D WWWWWWWWWWNo N
NN NN —_

Impact Assessment does not meet the standards in the new guidelines at WAC 173-26-
186(8)(d). :

Petitioners assert that the City has failed to show the changed circumstances which
Petitioners contend are required by Ecology’s guidelines as a threshold matter in order to
trigger the local SMP amendment process, citing WAC 173-26-090. (Legal Issue 9)
Ecology should therefore have rejected the Amendment.

Petitioners contend that the Amendment is noncompliant with the GMA because it is
inconsistent with the policies of the Bainbridge Island Comprehensive Plan, including the
Bainbridge SMP policies. (Legal Issue 1) Petitioners point out that the 1996 Bainbridge
SMP favors residential and recreational uses, allowing private docks and piers in all but
two shoreline designations.

Petitioners raise other issues that were previously dismissed," conditionally dismissed"?
or are deemed abandoned.!* Petitioners’ Legal Issue No. 15 asks for a determination of

invalidity.

The Board analyzes the Petitioners’ issues in the order above - Legal Issues 2, 9, 1 and
15. The Board finds and concludes that the City’s Amendment to its SMP and Ecology’s
approval of the Amendment comply with the GMA and the SMA.

V. LEGAL ISSUES AND DISCUSSION'®

A. Legal Issue 2 — Consistency with SMA and Applicable Regulations
The Board’s Prehearing Order states Legal Issue No. 2 as follows:

Does the Ordinance violate the GMA, RCW 36.70A.480(2) and (3),

because it is inconsistent with and fails to implement the goals and

policies of the Shoreline Management Act (the SMA) and the Bainbridge
Island Shoreline Master Program?

Applicable Law
RCW 36.70A.480(2) and (3) state, in pertinent part:

(2) The shoreline master program shall be adopted pursuant to the
procedures of chapter 90.58 RCW rather than the goals, policies and

2 See infra, fn. 35.

B See infra, fn. 19, 20, 34,

14 Supra, at 5-6.

' See Appendix — B, Legal Issues Restated and Retained for Prehearing Briefing, infi-a, at 28.
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procedures set forth in this chapter for the adoption of a comprehensive
plan or development regulations.

(3) The policies, goals and provisions of chapter 90.58 RCW and
applicable guidelines shall be the sole basis for determining compliance of
a shoreline master program with this chapter except as the shoreline
master program is required to comply with the internal consistency
provisions of RCW 36.70A.070, 36.70A.040(4), 35.63.125, and
35A.63.105.

(Emphasis supplied.)

Relevant portions of the Shoreline Management Act, chapter 90.58 RCW, are set out in
Appendix — D, infra, at 33-35. ‘

Discussion — Goals and Policies of the Shoreline Management Act

Petitioners assert that the Amendment is inconsistent with the goals and policies of the
Shoreline Management Act because the SMA requires Ecology and local jurisdictions to
balance shoreline development and shoreline preservation. That balance must be
achieved, according to Petitioners, by allowing preferred water-dependent uses such as
private residential docks in the shoreline plan and then denying them or conditioning
them on a case-by-case basis through the permit process to address specific 1mpacts.
Petitioners allege that the City’s ban on private docks in Blakely Harbor violates the
statutory priority for residential docks and piers. The City may deny a permit for a
particular dock, they argue, but may not do so in its master program. “Absent evidence
that existing procedural safeguards in the SMP policies and regulations are not adequate
to mitigate and protect Blakely Harbor from adverse environmental impacts, and none
exists in the record, the ban on docks and piers is inconsistent with SMA policies and
applicable guidelines.” Sampson PHB, at 34.

It is well-settled that a jurisdiction may limit or even prohibit construction of a single-use
private recreational dock in a permit proceeding. Petitioners agree. But Petitioners argue
that a jurisdiction may not take the same action prospectively as it fine-tunes its SMP for
a particular area of shoreline within the purview of its plan; rather, each permit
application must be decided on its own discrete facts. .

Ecology responds that the SMA recognizes “the inherent harm in an uncoordinated and
piecemeal development of the state’s shorelines.” RCW 90.58.020. “If a local
government can conclude at a particular site that a dock may not be allowed because it
will interfere with navigation, or aesthetics, or other shoreline uses or functions, the local
government can, on proper evidence, reach the same conclusion with regard to a class of
sites or section of shoreline.” DOE Response, at 7. There is no requirement in the SMA
that local governments proceed on a permit-by-permit basis; to the contrary, the SMA
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requires master programs in order to “prevent the inherent harm in uncoordinated and
piecemeal development.” Id., at 11.

Ecology argues that the limitation on private docks and piers in Blakely Harbor is not
inconsistent with SMA preference for public access or water dependent use. Indeed
private piers are not a preferred use under SMA. DOE Response, at 8 9 citing Spencer v.
Bainbridge Island (Spencer), SHB 97-43, Final Order (1998) The Amendment
balances the SMA values of navigation, public access, need for recreational (joint use)
piers, and protection of the unique harbor for public enjoyment. DOE Response, at 10.

The City focuses on the emphasis on public rather than private values in the goals of
SMA, particularly in shorelines of statewide significance. Citing RCW 90.58.020. The
Blakely Harbor amendment promotes “the public’s opportunity to enjoy the physical and
aesthetic qualities of the natural shorelines of the state.” Id.; City Response, at 16. The
Amendment protects the shores of Blakely Harbor for use by the public and protects the
public’s interest in navigation. /d., at 19. Indeed, the City argues, private docks are not a
preferred use; public recreational piers are preferred. Id., at 24. No case cited by
Petitioners requires the City to allow single-use private docks on all shorelines of the City
or even to allow them subject to a case-by-case permit review. /d., at 19.

The Board looks to the SMA preference policy articulated in RCW 90.58.020:

Alterations of the natural conditions of the shorelines of the state, in those
limited instances when authorized, shall be given priority for [1] single
family residences and their appurtenant structures, [2] ports, [3] shoreline
recreational uses including but not limited to parks, marinas, piers, and
other improvements facilitating public access to the shorelines of the state,
[4] industrial and commercial developments which are particularly
dependent on their location on or use of the shorelines of the state and [5]
other development that will provide an opportunity for substantial
numbers of the people to enjoy the shorelines of the state.

(Numeration and emphasis added.)

The Board notes that in this set of priorities, “piers” (i.e., docks) are listed in the context

- of [3] “shoreline recreational uses ... facilitating public access to shorelines of the state,”

not in the context of [1] single-family residences. In Spencer, supra, at 11, the Shorelines
Hearings Board stated:

The reference in RCW 90.58.020, to single-family residential uses and
their appurtenant structures, does not specifically list docks or piers. Piers
are listed, however, as a preferred use, under improvements which

' In EHSB 1933, the Legislature directed that the SMA “be read, interpreted, applied and implemented as a
whole consistent with decisions of the Shoreline Hearings Board and Washington courts.”
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facilitate public access to the state’s shorelines. We conclude that the
Legislature purposefully distinguished between public and private piers
and did not apply any particular preference to the latter, which would limit
public access in, rather than promote public access to the water of the
state.

Petitioners are incorrect in contending that private docks, because of a statutory
preference for single family residences and water-dependent uses, must be allowed on
every shoreline, or even on every shoreline otherwise designated for residential use. In
Beuchel v. Department of Ecology, 125 Wn.2d 196, 209, 884 P.2d 910 (1994), the Court
underscored the key phrase in the statutory preference language: -

The landowner argues that...residential use must be given priority under
the SMA. This is inaccurate. The landowner relies on the SMA which
states that “alterations of the natural condition of the shorelines of the
state, in those limited instances when authorized, shall be given priority
for single family residences and ... shoreline recreational uses.” RCW
90.58.020(7). However, in this case the residential use was not
“authorized’; in fact, it was prohibited by the regulations....

(Emphasis added); see also Lund v. Department of Ecology, 93 Wn.App. 329, 337, 969
P.2d 1072 (1998) (denying residential construction in a shoreline residential zone).

It is within the authority of the local government, in developing and amending its master
program, to determine where various priority uses may be located. See e.g., WAC 173-
26-231(3)(b) (“where new piers or docks are allowed.. ””); RCW 79.90.105 (construction
of dock on state tidelands “is subject to applicable local, state, and federal rules and
regulations governing location ..")." The City of Bainbridge Island does not allow
docks within the natural and aquatic conservancy environments, allows them only as
conditional uses in the conservancy environment, and now has amended its SMP to
prohibit new single-use private docks in Blakely Harbor. This is well within the City’s
authority given the record and consistent with the goals and policies of the SMA - RCW
90.58.020.

The Board finds that the City’s adoption of the Amendment and Ecology’s approval is
consistent with the goals and policies of the SMA as set forth in RCW 90.58.020.

17 Construction of a dock on saltwater is exempt from obtaining a shoreline substantial development permit
if it has a fair market value of less than $2500. RCW 90.58.030(3)(e)(vii)(A); WAC 173-27-040(2)(h)(i)-

' The development must still comply with master program locational regulations. WAC 173-27-040(1)(b).

The parties acknowledge that due to Blakely Harbor’s geography, docks of 300-400 feet are generally
required. Samson PHB, at 25; City Response, at 25 fn. 6, 35 fn. 8. However, the dock constructed in 2002
has a length of just 98 feet. Samson Reply, at 7.
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Discussion — “Applicable Guidelines”

Petitioners also contend that Ecology failed to consider applicable guidelines and that, if
the guidelines at WAC 173-26-186(8)(d) and WAC 173-26-231(3)(b) were applied, the
Amendment could not be approved.

The parties dispute whether there are “applicable guidelines.” Petitioners contend that
Ecology was required to apply its new guidelines and that doing so would have required
invalidation of the Amendment. Sampson PHB, at 15-16. The City submitted its
Amendment to Ecology on September 25, 2003. At that time, a draft of proposed new
DOE guidelines had been published for public review. Ecology adopted its new
guidelines December 17, 2003, and they became effective January 17, 2004. Ecology
completed its review and issued its approval of the City’s Amendment on February 13,
2004.

Ecology states: “It would have been unfair for Ecology to apply the new guidelines to the
City’s amendment because the City had in good faith adopted the amendment and
submitted it during the time period when there were no guidelines in effect.” DOE
Response, at 3. Ecology chose to apply the “law which was in effect at the time of the

submittal,” i.e., the SMA. Id.

None of the parties cites any authority for or against Ecology’s position here. Nothing in
the guidelines themselves expressly decides this question. Without more, the Board will
defer to Ecology’s interpretation of its own regulations and governing statute.'® The
Board concludes that Ecology’s review of the Amendment in the context of the policies
of the SMA (RCW 90.58.020) was the correct and. appropriate basis for review.

Even if the new guidelines relied upon by Petitioners are applied, arguendo, the Board
must conclude that the cited provisions support the Blakely Harbor Cumulative Impact
Assessment relied on by the City and Ecology.

WAC 173-26-186(8)(d) states:

Local master programs shall evaluate and consider cumulative impacts of
reasonably foreseeable future development on shoreline ecological
functions and [1] other shoreline functions fostered by the policy goals of
the act. To ensure no net loss of ecological functions and protection of
other shoreline functions and/or uses, master programs shall contain
policies, programs, and regulations that address adverse cumulative
impacts and [2] fairly allocate the burden of addressing cumulative

' Hama Hama Co. v. Shorelines Hearings Board, 85 Wn.2d 441, 449, 536 P. 2d 157 (1975); Port of
Seattle v. Pollution Control Hearings Board, 151 Wn.2d 568, 593, 90 P.3d 659 (2004) (“deference to an
agency’s interpretation of its own regulations is also appropriate”).
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impacts among development opportunities. Evaluation of such cumulative
impacts should consider:

(i) Current circumstances affecting the shorelines and relevant natural
processes:

(ii) [3] Reasonably foreseeable future development and use of the
shoreline; and :

(iii)[4] Beneficial effects of any established regulatory programs under
other local, state, and federal laws.

It is recognized that methods of determining reasonably foreseeable future
development may vary according to local circumstances, including
demographic and economic characteristics and the nature and extent of
local shorelines.

WAC 173-26-231(3)(b) states:

New piers and docks shall be allowed only for water-dependent uses or
public access. As used here, a dock associated with a single-family
residence is a water-dependent use provided that it is designed and
intended as a facility for access to watercraft and otherwise complies with
the provisions of this section. .

[5] Where new piers or docks are allowed, master programs should
contain provisions to require new residential development of two or more
dwellings to provide for joint use or community dock facilities, where
feasible, rather than allow individual docks for each residence.

(Emphasis and numeration supplied.)

1.Other Shoreline Functions.”” Petitioners argue that the cumulative impacts analysis
required by the guidelines is limited to “shoreline ecological functions” and that impacts
on aesthetics and navigation “cannot be taken into account or used to justify a use
regulation.” Samson PHB, at 21. Ecology counters that the guidelines themselves require
local governments to conduct cumulative impacts analysis on other shoreline functions
and uses: “For example, a cumulative impact of allowing development of docks or piers
could be interference with navigation on a water body.” WAC 173-26-210(3)(d)(i1i).
DOE Response, at 4.

¥ Legal Issue No. 8 stated: “Are perceived navigational and visual impacts valid elements to take into
consideration in a cumulative impacts analysis prepared to justify a prohibition of use of the shorelines?”
This issue was dismissed on motions, subject to permission to argue the matter “if Petitioner can
demonstrate... a statutory duty ...related to the assertions.” See Appendix - B, infra, at 29.
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The Board notes that the plain language of the guideline includes “other shoreline
functions fostered by the policy goals of the act” and “protection of other shoreline
functions and/or uses.” Without question, the SMA fosters such shoreline functions as
navigation, public recreation and scenic views. RCW 90.58.020; see, e.g., Bellevue Farm
Owners Ass'n v. Shorelines Hearings Board, 100 Wn.App. 341, 356, 997 P.2d 380
(2000) (upholding denial of dock permit in Westcott Bay because of impact on scenic
views). Petitioners’ objection to consideration of view impacts and navigational
obstruction in the Blakely Harbor Cumulative Impact Assessment is without merit.

2. Fair Allocation of Burden. Petitioners argue that by not allowing single-use private
docks in Blakely Harbor, the City unfairly burdens residential property owners with
protection of the harbor. Samson PHB, at 21. Ecology explains that the regulation
requires “that no one type of use, area or property owner bear a disproportionate share of
the requirement to protect the shoreline environment.... In this case, myriad uses and
development opportunities remain under the amended master program.” DOE Response,

at 4-5.

The Board notes that Blakely Harbor boat owners may use mooring buoys, develop a
joint use dock on each shore or work toward the development of a community dock.
Given the special character of Blakely Harbor as demonstrated in the record, the
restrictions on single-use private dock construction are not an unfair burden to shoreline
property owners who will continue to enjoy the harbor’s “unique recreational, aesthetic,
and natural resource values.” Id.

3. Reasonably Foreseeable Development.*® Petitioners argue that the predicted build-out
scenario in the Assessment is unrealistic. They allege that the City failed to take into
consideration the acquisition of property for a park, the restrictive covenants on some

-Blakely Harbor waterfront lots, and the practical difficulties and costs of building docks

because of the topography of the harbor. Sampson PHB, at 17.

The City responds that its predicted build-out scenario was based on “known parcel
restrictions that affect development, such as zoning density, critical areas, restrictive
covenants, and other existing regulations.” City Response, at 28; C-2.1, at 7-8. The City
also accounted for park and country club property, adjacent lots in single ownership,
subdivisions required to provide joint-use dock facilities, and the average density of dock
development in other Bainbridge Island residential harbors. /d.

The Board notes that a maximum waterfront lot build-out for Blakely Harbor could
theoretically produce 307 homes. C-2.1, at 9. The City’s Assessment did not assume
maximum build-out; applying the discount factors listed above, likely build-out was

201 egal Issue No. 7 stated: “May a local jurisdiction and/or the Department of Ecology presume maximum
build-out of all waterfront properties unrelated to actual experience or reasonable probabilities as to
project development, when enacting use regulations intended to preserve and protect the shorelines?” This
issue was dismissed on motions subject to permission to argue the matter “if Petitioner can demonstrate ...
a statutory duty ... related to the assertions.” See Appendix - B, infra, at 29. :
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calculated at 94 homes of which, again discounting as indicated, only 50% would build
docks. Consistent with WAC 173-26-186(8)(d),”' the City also applied its local
experience of its own residents’ expectations and economic capability, based in part on
the pier and dock build-out on other Bainbridge residential shorelines. Petitioners’
objections on this point are unfounded. ‘

4. Beneficial Effects of Regulatory Programs. Petitioners contend that the shorelines
permitting process will reduce the number of docks that can be developed so that adverse
impacts will be minimized. Sampson PHB, at 21. The City responds that environmental
regulations were considered in its cumulative analysis, but “navigational and visual or
aesthetic impacts would not be adequately addressed by these [regulatory] programs.”
City Response, at 29.

In fact, the Board notes that the Assessment modeled all docks on a “standard design that
reflects ... typical mitigation measures and regulatory requirements.” C-2.1, at 7. The
beneficial effects of regulatory programs were clearly incorporated in the Assessment.

5. Where New Piers and Docks are Allowed. Petitioners read the new guideline
concerning piers and docks - WAC 173-26-231(3)(b) - as requiring local governments to
allow waterfront homeowners to build docks. Sampson PHB, at 25. '

Ecology points out that the regulation recognizes residential docks and piers as water-
dependent uses and provides standards for their development “where they are allowed.”
DOE Response, at 8. The City reads the whole rule and notes that “where new piers are
allowed,” master programs should “require ... joint use or community dock facilities”
rather than allow single-use docks. City Response, at 31. The Board concurs - the
guideline by its terms appears to recognize that there will be areas where private docks
are not allowed.

In sum, the Board finds no merit in Petitioners’ challenge pertaining to compliance with
the new Ecology guidelines, even if they were “applicable.”

Conclusion

The Board finds and concludes that the City’s adoption of the Amendment was
consistent with the goals and policies of the SMA. The Board finds and concludes that
Ecology’s approval of the Amendment complied with the SMA goals and policies and
the applicable guidelines, if any.

2! It js recognized that methods of determining reasonably foreseeable future development may vary
according to local circumstances, including demographic and economic characteristics...” Id.
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B. Legal Issue 9 — WAC 173-26-090
The Board’s Prehearing Order states Legal Issue No. 9 as follows:

Does the Administrative record demonstrate sufficient “changing local
circumstances, new information or improved data” pursuant to WAC 173-
26-090 to justify an amendment to the City’s Shoreline Master Program
banning docks in Blakely Harbor?

Applicable Law

RCW 90.58.100 provides, in pertinent part:

1) . .. In preparing the master programs, and any amendments thereto, the
department and local governments shall to the extent feasible:

(a) Utilize a systematic interdisciplinary approach which will insure the
integrated use of the natural and social sciences and the environmental
design arts; (b) Consult with and obtain the comments of any federal,
state, regional, or local agency having any special expertise with respect to
any environmental impact; (c) Consider all plans, studies, surveys,
inventories, and systems of classification made or being made by federal,
state, regional, or local agencies, by private individuals, or by
organizations dealing with pertinent shorelines of the state; (d) Conduct or
support such further research, studies, surveys, and interviews as are
deemed necessary; (e) Utilize all available information regarding
hydrology, geography, topography, ecology, economics, and other
pertinent data; (f) Employ, when feasible, all appropriate, modem
scientific data processing and computer techniques to store, index,
analyze, and manage the information gathered.

Discussion

The Board notes that WAC 173-26-090%* (i.e., the new shoreline guideline) was not in
effect when the City adopted the Amendment and submitted it to Ecology for approval.
Nonetheless, the Board will discuss compliance in the context of RCW 90.58.100 which
sets a clear standard for local governments in preparing master program amendments.

2 WAC 173-26-090 states as follows: “Each local government should periodically review a shoreline
master program under its jurisdiction and make amendments to the master program deemed necessary to
reflect changing local circumstances, new information or improved data. Each local government shall also
review any master program under its jurisdiction and make amendments to the master program necessary to
comply with the requirements of RCW 90.58.080 and any applicable guidelines issued by the department.”
(Emphasis supplied.)
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Petitioners assert the Amendment should not have been approved by Ecology because the
Blakely Harbor Cumulative Impact Assessment is flawed; therefore the City cannot
justify that the Amendment was “necessary to reflect changing local circumstances, new
information or improved data,” as Petitioners contend is required by WAC 173-26-090.
Sampson PHB, at 16-19; Samson Reply, at 20. In particular, Petitioners assert that there
is no proliferation of new dock development in Blakely Harbor and no new scientific
information to support a master program amendment.

In approving the Amendment, Ecology cited WAC 173-26-090, finding “increasing
interest in developing new docks and piers” in Blakely Harbor and “continuing scientific
research indicating that cumulative impacts of shoreline development reduce aquatic
ecosystem functions.” C-211, at 2. WAC 173-26-090, however, is not by its terms a
limitation on the authority of local governments to amend their master programs. DOE
Response, at 13; City Response, at 32-33. The Board concurs.

The relevant standard, however, is not the new shoreline guideline:23 but 1s the
requirement of RCW 90.58.100(1). Ecology makes this clear:

Under RCW 90.58.100, local governments in developing master programs
must utilize “all available information regarding hydrology, geography,
topography, ecology, economics, and other pertinent data,” to “employ,
when feasible, all appropriate, modem scientific data processing and
computer techniques” and “to conduct or support such further research,
studies, surveys and interviews that are deemed necessary.” The Blakely
Harbor Cumulative Impact Assessment meets this standard because it uses
“a11 available information” and “modern computer techniques” to assess
the cumulative impacts of dock construction in the harbor.

DOE Response, at 12. As detailed below, the Board finds that the record before the City
and Ecology meets the statutory standard.

Changing Local Circumstances. Petitioners assert that the City’s Cumulative Impact
Assessment is pure speculation because, with only six functional docks in Blakely Harbor
and one recently built, there is “no reason to believe that this ‘relatively low level of dock
development’ will not continue into the foreseeable future.” Samson PHB, at 17.

The Board finds that the fact that the land surrounding Blakely Harbor has only recently
become available for development is sufficient “changed circumstance” to merit the
City’s action. Letters and testimony in the record indicate the interest of Blakely Harbor
property owners in constructing private docks.?* Under current zoning, the City projects
94 residences on Blakely Harbor waterfront at likely build-out. C-2.1, at 9. From the 34

3 See discussion supra, at 13.

# See, e.g., C-62, C-74, C-78 at 5, C-164, C-167, C-183, C-196 “on behalf of a number of property
owners”, C-198, C-202. ‘
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homes around the Harbor at the time of the 1997 inventory, there were 20 resident boats,
most moored at mooring buoys or anchored in the Harbor. C-222, at 23; C-2.1, at 8. The
City’s experience on its other shorelines is that 60% of waterfront residential properties
build docks or piers. Id. The City contends that it “does not have to wait until after a
flood of applications has occurred to amend its SMP to protect the Harbor.” - City
Response, at 35. The Board agrees.

New Information. Petitioners contend that the Blakely Harbor Cumulative Impact
Assessment and other materials relied on are not “new information” but are mere
“literature surveys,” containing virtually no substance specific to Blakely Harbor.
Samson PHB, at 18. In response, the City asserts that since adopting its 1996 Shoreline
Master Program, and particularly since Puget Sound Chinook were listed under the
Endangered Species Act in 1999, new understandings have emerged in the scientific
literature concerning the value of nearshore marine environments and the ecological
impacts of overwater structures. City Response, at 33-34.

The City notes that most of the studies and reports on which the Assessment was based
were prepared after 1996. 1d.*® While some of these studies are not specific to Blakely
Harbor, the City applied the relevant scientific principles in its assessment of the
cumulative impact of potential dock and pier development on the aquatic resources of
Blakely Harbor.2® Id., at 35. The City also commissioned inventories of birds, wildlife
and other natural resources in Blakely Harbor and was developing a Nearshore
Assessment specific to City shorelines, drafts of which were available and considered in
the Blakely Harbor Amendment process. C-223.

The Petitioners argue that newly-understood ecological impacts of dock and pier
development should be addressed through the permit process on a case-by-case basis, but
they present no science to dispute the research on which the City and Ecology relied.”’
The Board finds that since the 1999 listing of Puget Sound Chinook, there has been

ample new information reported in the scientific literature pertaining to the impacts of

% For example, Bainbridge Island Watershed Nonpoint Source Pollution Water Quality Assessment
Project, 1997 (C-225); Salmonid Habitat Limiting Factors: Water Resource Inventory Area 15, 2000 (C-
226); Overwater Structures: Marine Issues, 2001 (C-228); Cumulative Impact Consideration 'in
Environmental Resource Permitting, 2001 (C-2.1, at 26; City’s Index, at 229); Treated Wood Issues
Associated with Overwater Structures in Marine and Freshwater Environments, 2001 (C-231); Washington
State ShoreZone Inventory, 2001 (City’s Index, at 235); Marine and Estuarine Shoreline Modification
Issues, 2001 (C-236); Reconnaissance Assessment of the State of the Nearshore Ecosystem; Eastern Shore
of Central Puget Sound, 2001 (C-2.1 at 27); Bainbridge Island Nearshore Assessment, 2003 (available in
draft form, see C-2.1, at 26; C-2.2; C-2.5; C-223); A Review of Natural Resource Values and Restoration
Opportunities at Blakely Harbor Park, 2001 [where 12 of 19 studies relied on are subsequent to Bainbridge

- Island SMP adoption, at 10-11] (C-221).

" The City notes that local governments are not expected to conduct site-specific research in order to

comply with GMA or SMA requirements. /d. Ecology agrees: “[T]he Assessment documents the resources
found in Blakely Harbor and reasonably infers that the impacts known to occur from docks elsewhere in
Puget Sound will likely occur in Blakely Harbor also.” DOE Response, at 12.

27 Ppetitioners rely on the deposition of a former city planning director. Samson PHB at 32-33; HOM Ex. 1.
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overwater structures on the shoreline ecosystem to merit the City’s Amendment
applicable to all of Blakely Harbor, rather than reliance on case-by-case analysis and
mitigations.

Improved Data. Since 1996, the City has inventoried its four harbors and developed a
Harbor Management Plan focusing on shoreline development patterns, water-dependent
uses, navigation, and natural resources. C-222. The City applied this “improved data”
concerning harbor use to its Cumulative Impact Assessment of new docks and piers in
Blakely Harbor. A computer model of three development scenarios was used to project
impacts on navigation and vistas. HOM Ex. 3. The City concluded that continuing to
allow development of single-use private docks and piers in Blakely Harbor would
interfere with navigational access and recreational anchorage for the scores of boats that
now enjoy the scenic harbor.?® City Response, at 10-11. Scenic view corridors and
“ambient views” would be significantly reduced.?’ Id., at 9-10. '

Ecology found this modeling to be consistent with the SMA requirement that local
jurisdictions use “modern computer techniques” in developing master program
amendments. DOE Response, at 12.

Petitioners contend that the City’s inventories and modeling are not “improved” data
because the predicted build-out is unrealistic. The Board disagrees with Petitioners and
finds that the City’s recent inventories and modeling provide improved data that 18
responsive to the requirements of RCW 90.58.100.

Conclusion

The Board finds and concludes that the City’s action, and Ecology’s approval, are
consistent and comply with the standards of RCW 90.58.100 (and, by implication, of
WAC 173-26-090) for development of master program amendments.

C. Legal Issue 1 — Consistency with Bainbridge Island Comprehensive Plan and
Shoreline Master Program

The Board’s Prehearing Order states Legal Issue No. 1 as follows:

Does the Ordinance violaté the Growth Management Act (the “GMA”),
specifically RCW 36.70A.040 and RCW 36.70C.070 because it is not
consistent with and fails to implement the City’s Land Use

2 The Assessment finds that the predicted build-out scenario will eliminate nearly 90 acres of navigable
water, prevent almost all unencumbered nearshore navigation, and adversely impact boater safety for both
vessels and handcraft. C-2.1, at 10-13; HOM Ex. 3.

 The Assessment concludes that the predicted build-out scenario narrows scenic vistas in a range of 27%
to 58% reduction. C-2.1, at 13-14; HOM Ex. 3.
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Comprehensive Plan goals and policies, including its Shoreline Master
Program policies which are a part of the Plan per RCW 36.70A.480(1)?

Applicable Law

RCW 36.70A.480(1) integrates shoreline management programs into comprehensive
plans as follows:

For shorelines of the state, the goals and policies of the shoreline
management act as set forth in RCW 90.58.020 are added as one of the
goals of this chapter as set forth in RCW 36.70A.020 without creating an
order of priority among the fourteen goals. The goals and policies of a
shoreline master program for a county or city approved under chapter
90.58 RCW shall be considered an element of the county or city’s
comprehensive plan. All other portions of the shoreline master program
for a county or city adopted under chapter 90.58 RCW, including use
regulations, shall be considered a part of the county or city’s development
regulations.

Discussion®®

Petitioners state: “Banning docks and piers from all shoreline areas within Blakely
Harbor...is inconsistent with the intent, goals and policies of the SMP that strongly
support allowance of a discrete number of new docks within Blakely Harbor on a case-
by-case basis, as conditioned through compliance with the existing regulatory system.”
Samson PHB, at 35. Petitioners argue that the Amendment is inconsistent with the City’s.
SMP and Comprehensive Plan policies which allow private docks and piers in all
shoreline designations except the most protective — Aquatic and Natural Conservancy

designations.

Petitioners cite provisions of the Bainbridge SMP that support residential use and
recreational enjoyment (SMP, at 11), give preference to water dependent uses (/d.) and
support residential recreational use of the shoreline. SMP, at 13. They assert that the
policies regarding Piers, Docks, Recreational Floats, and Mooring Buoys (SMP, at 13)
“establish performance standards for construction and use of over-water structures, not a
prohibition.” Samson PHB, at 37. The policy to “ensure that proposed shoreline uses give
consideration to the rights of private property ownership” (SMP, at 11) is violated by
imposing a ban on dock development in Blakely Harbor, Petitioners allege.”!

% Appendix — E, Bainbridge Island Shoreline Master Program and Comprehensive Plan Goals and Policies,
infra, at 36-39, provides the text of the SMP and Comprehensive Plan provisions cited by the parties, with
some of the City’s explanatory comments. .

31 Petitioners’ briefs incorporate arguments concerning private property rights and the public trust doctrine.

" These issues (Legal Issues No. 4, 6, and 10) were dismissed on motion as beyond the jurisdiction of this

Board and will not be discussed here. See Appendix — B, at 29, and Appendix C, at 30-31. See also fn. 35,
infra, at 26, acknowledging that constitutional claims in the PFR are outside the Board’s jurisdiction.
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Petitioners cite the “Overriding Principles” and Goal 5 of the Comprehensive Plan Land
Use Element (infra, at 38-39) and contend that the Blakely Harbor restrictions fail to
allow recreational use of waters consistent with the “special character of the Island,” fail
to consider the “costs and benefits to property owners,” and fail to “recognize the rights
of individuals to use and develop private property in a manner that is consistent with City
regulations.” Samson PHB, at 38.

The City points to the same policies identified by Petitioners and finds support for
limiting new single-use private docks in Blakely Harbor. The City’s comments on the
cited Bainbridge SMP and Comprehensive Plan policies are quoted in Appendix E. For
example, the SMP Recreational Element Goals call for “optimizing” opportunities for
passive and active water-oriented recreation, including “those that can reasonably tolerate
peak use.”” SMP, at 13. Given the inventoried peak use of Blakely Harbor by 7,643
vessels during the 1997 yachting season (112 vessels on the busiest night), limiting new
single-use docks is appropriate. C2.1, at 13. Similarly, the Bainbridge SMP policies for
piers and docks express a preference for mooring buoys and for multiple-use docks,
consistent with the Amendment. SMP, at 13.

The Board finds that the Amendment is consistent with and supported by the goals and
policies cited by the parties and set out in Appendix E. The Board notes, for example,
policies favoring marine views (SMP, at 12; Comp Plan, at 47), marine safety (SMP, at
11, 14), joint-use docks (SMP, at 11, 13) and a focus on “unique attributes” and
“distinctive qualities of harbors” (SMP, at 11; Comp Plan Vision Statement). Part of the
distinctive quality and unique attribute of Blakely Harbor is its relative lack of docks.

Petitioners cite no authority, nor has the Board found any, for their contention that the
Comprehensive Plan and Bainbridge SMP policies prohibit the City from adopting
particularized regulations for residential shoreline areas with distinctive features.
Comprehensive plans have long used overlay zones, subarea plans, and similar
mechanisms to tailor regulations to particular situations, even where the underlying
zoning or classification may remain the same. See R. Settle, Washington Land Use and
Environmental Law and Practice, Section 2.12(F), “Overlay,” at 71 (1983).

Carlson v. San Juan County, WWGMHB Case No. 00-2-0016 (Final Decision and Order,
September 15, 2000) is instructive. San Juan County adopted a subarea plan for Waldron
Island that prohibited new private docks. Several Waldron owners appealed, contending
that the dock prohibition, which was unique to Waldron Island, was inconsistent with the
county’s comprehensive plan. The County’s findings included:

e “Unlike most other areas in the County, for many years Waldron Island has had
only one County dock and one private dock. There is no existing pattern of
moorage development on the Island.

e The Island’s shoreline is highly exposed to wind and wave action, and there are
few, if any, locations where docks of small or moderate scale could withstand
these conditions on a year-round basis.
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¢ Use of the County dock by Island residents in lieu of having private docks is
common and accepted practice of long standing. Mooring buoys may also be, and
have been permitted in some locations.

e Generally, once a dock is approved in a given area, it is difficult to avoid further
dock approvals and proliferation of the facilities in the same area over time.

e The marine and intertidal conditions on the shore of the island are almost
completely unaffected by the physical and biological impacts of moorage
development. Eelgrass is abundant along much of the island’s shorelines, and
marine habitat quality is high.”

Because the County’s record revealed extensive support for these findings, the Western
Board found the unique dock prohibition for Waldron Island consistent with the
Comprehensive Plan. See also San Juan County Uniform Development Code
18.50.190(K)(9) (prohibiting boating facilities in East Sound on Orcas Island, in
conservancy, protected and residential designations).

The record before the Board in the present case supports analogous findings. Blakely
Harbor has a low level of dock development, so that marine habitat quality is high. There
are eelgrass beds along the southern shore.’? Use of mooring buoys in lieu of private
docks is a long-standing practice. Approval of one new private dock is likely to be
followed by many others. 3 On this record, the Board finds that different and more

-restrictive dock regulations for Blakely Harbor are consistent with the Comprehensive

Plan and Bainbridge SMP policies34 and compliant with the consistency requirements of
RCW 36.70A.070 and .040.
Conclusion

The Board finds and concludes that the City’s Amendment complies with the consistency
requirement of RCW 36.70A.070 and .040.

D. Legal Issue No. 15 — Invalidity
The Board’s Prehearing Order states Legal Issue No. 15 as follows:

If the Board finds that the City has not complied with the goals or
requirements of the GMA when addressing issues 1, 2, 5, or 9, does such

32 C-222, Appendix C, Blakely Harbor Inventory, at 23-24; C-2.1; C-2.2; Samson PHB, at 18.

3 See fn. 24, supra, at 18.

3 Petitioners also argue that the City erred in relying on policies outside of its adopted Comprehensive Plan
and SMP. Sampson PHB, at 38. The documents referred to are the Bainbridge Island Parks and Recreation
Plan, Appendix C, and the 1999 Harbor Management. Plan. Petitioners’ argument addresses Legal Issue No.
11: “Did the City impermissibly rely upon policies not part of its Comprehensive Plan and Shoreline
Master Program when enacting the Ordinance?” This issue was dismissed on motions, subject to
permission to argue the matter “if Petitioners can demonstrate ... a statutory duty ... related to the
assertions.” See Appendix - B, infra, at 29. Petitioners have not identified any statutory duty supporting
their argument, and the issue must be disregarded.
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noncompliance substantially interfere with the fulfillment of the goals of
the Act, such as to merit a determination of invalidity?

Conclusion

The Board has not found noncompliance with the goals or requirements of the GMA;
therefore the Board need not and will not address the request for invalidity.

V1. ORDER

Based upon reviéw of the Petition for Review, the briefs and exhibits submitted by the
parties, having considered the arguments of the parties, and having deliberated on the
matter, the Board ORDERS:

The City of Bainbridge Island’s adoption of Ordinance No. 2003-30,
amending its shoreline master program, and the Department of Ecology’s .
approval of the City’s action, comply with the goals, policies and
provisions of the SMA (RCW 90.58.020 and .100) and comply with the
relevant requirements of the GMA (RCW 36.70A.040, .070 and .480).

So ORDERED this 19™ day of January, 2005.

CENTRAL PUGET SOUND GROWTH MANAGEMENT HEARINGS BOARD

Bruce C. Laing, FAICP QVL____.

Board Member '

Yz

Edward G. McGuire, AICP
Board Member

%(chqg/-{'

Margaret A. Pageler
Board Member

Note: This Order constitutes a final order as specified by RCW 36.70A.300 unless a
party files a motion for reconsideration pursuant to WAC 242-02-832.
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APPENDIX - A

Chronological Procedural History of CPSGMHB Case No. 04-3-0013

On April 23, 2004 the Central Puget Sound Growth Management Hearings Board (the
Board) received a Petition for Review (PFR) from Kelly and Sally Samson and Robert
and Jo Anne Hacker (Petitioners or Samson). The matter was assigned Case No. 04-3-
0013. Petitioners challenge the City of Bainbridge Island’s (the City) adoption of
Ordinance No. 2003-30 (the - Ordinance), amending the City’s Shoreline Master
Program. Petitioners also challenge the Department of Ecology’s (the DOE or Ecology)
approval of the City’s amendments to the Shoreline Master Program. The bases for the
challenges are noncompliance with the Growth Management Act (GMA) and the State
Shoreline Management Act (SMA). Petitioners request the Board find the Ordinance
noncompliant under the GMA and SMA. Petitioners also request that the Board enter a
determination of invalidity. The PFR set forth 19 Issues to be resolved.

On May 3, 2004 the Board received a Notice of Appearémce from legal counsel for the
City and a Notice of Appearance from legal counsel for Ecology.

On May 4, 2004 the Board issued a “Notice of Hearing” in the above-captioned case.
The Notice set a date for a prehearing conference (PHC) and established a tentative

schedule for the case.
On May 7, 2004 the Board issued a “Corrected Notice of Hearing”.
On May 24, 2004 the Board received “City’s Motion to Extend Time for Filing Index™.

On May 25, 2004 the board received “Department of Ecology’s Joinder in City’s Motion
to Extend Time for Filing Index”. .

On May 27, 2004, the Board conducted the prehearing conference in this matter in Suite
2430, Union Bank of California Building, 900 4™ Avenue, Seattle. Present for the Board
were Edward G. McGuire and Bruce C. Laing, presiding officer. Dennis D. Reynolds
represented the Petitioners. Present with Mr. Reynolds was Petitioner Kelly Samson.
Rosemary A. Larson represented the City. Present with Ms. Larson was Peter Namtvedt
Best, Planner for the City. Thomas J. Young, Assistant Attorney General, represented the
Department. Also present at the prehearing conference was Gary W. Tripp who presented .
to the Board and participants “Bainbridge Citizen United’s Motion to Intervene”.

On May 27, 2004 the Board received “City’s Index” (City’s Index).

On May 27, 2004 the Board received “Respondent Department of Ecology’s Submittal of
Index of Record” (Ecology’s Index).

On June 2, 2004 the Board received a letter from counsel for the City advising that the
City will not file a response to Bainbridge Citizen United’s Motion to Intervene.
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On June 3, 2004 the Board issued its “Prehearing Order and Order on Intervention”
(PHO) in this matter. The PHO set forth the schedule and listed 15 Legal Issues to be
resolved by the Board. The Board granted intervention to Bainbridge Citizens United.
The Board received several timely motions from the parties: 1) Petitioners’ Motion to
Clarify; and 2) Motions to Dismiss certain issues filed by the City and Ecology.

On June 10, 2004 the Board received: 1) Petitioners’ “Motion for Order Clarifying Issues
on Appeal”; 2) “Dep’t of Ecology’s Motion to Dismiss” with an attached “Declaration of
Thomas J. Young in Support of Ecology’s Motion to Dismiss;” 3) “City’s Motion to
Dismiss Issues” with an attached “Declaration of Rosemary Larson in Support of City’s

Motion to Dismiss Issues.”

On June 24, 2004 the Board received: 1) “City’s Response to Petitioners’ Motion for
Order Clarifying Issues on Appeal”; 2) “Ecology’s Objection to Petitioners’ Motion for
Order Clarifying Issues on Appeal”; and 3) Petitioners’ Response to Respondent’s
Motions to Dismiss”.

On July 1, 2004 the Board received: 1) “Petitioners’ Reply to Respondents’ Response to
Petitioners’ Motion for Order Clarifying Issues on Appeal”; 2) “Dep’t of Ecology’s
Reply to Petitioners’ Response to Ecology’s Motion to Dismiss”; and 3) “City’s Reply to
Petitioners’ Response to Respondents’ Motions to Dismiss.”

On July 6, 2004 the Board issued its “Order on Motions” in this matter. The Order
dismissed several issues and restated three of the issues to be decided by the Board. Order

on Motions at 5-6.

On July 16, 2004 the Board received a “Motion to Correct and/or Reconsider Order on
Motions” from Petitioners.

On July 19, 2004 the Board issued its “Order Correcting Legal Issue No. 2” as stated in
the July 6, 2004 Order on Motions.

On July 21, 2004 the Board received “Stipulation and Joint Request to Extend Time”.

On July 22, 2004 the Board issued its “Order Granting Settlement Extension and

" Amending Case Schedule.”

On October 11, 2004 the Board received “Stipulation to Amend Index” (City’s
Amended Index).

3 The PFR acknowledged that Issues 16 through 19 therein “are constitutional issues beyond Board
purview but stated herein to preserve them for appeal.” PFR, at 5. At the prehearing conference, the
parties and the Board agreed that they would not be included in the PHO, since they were issues outside the
Board’s subject matter jurisdiction.. For all intents and purposes they were dismissed for lack of

jurisdiction.
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On October 20, 2004 the Board received a “Stipulated Motion to Amend Briefing
Schedule” signed by all parties to this case. '

On October 22, 2004 the Board issued its “Order Amending Briefing Schedule.”
On October 25, 2004 the Board received “Petitioner’s Opening Brief” (Samson PHB).

On October 25, 2004 the Board received Petitioner’s “Motion to Correct and /or
Supplement the Record.”

On November 9, 2004 the Board received “Ecology’s Response Brief” (DOE Response).
On November 9, 2004 the Board received “City’s Response Brief” (City’s Response).

On November 9, 2004 the Board received “City’s Response to Motion to Supplement
Record”.

On November 16, 2004 the Board received “Petitioners’ Reply Brief” (Samson Reply).

On November 16, 2004 the Board received Petitioners’ “Reply Regarding Motion to
Correct and/or Supplement Record.” ’

No briefing was received from Intervenor Bainbridge Citizens United on motions or on
the merits.

On November 22, 2004 the Board conducted a Hearing on the Merits (HOM) in Suite
2430, Union Bank of California Building, 900 Fourth Avenue, Seattle, Washington.
Board members present were Margaret Pageler, Edward McGuire and Bruce Laing,
Presiding Officer. Chuck Maduell represented the Petitioners. Rosemary Larson
represented the City of Bainbridge Island. Present with Ms. Larson was Peter Namtvedt
Best, Planner for the City. Thomas Young, Assistant Attorney General, represented the
Department of Ecology. Gary Tripp attended as a member of Intervenor Bainbridge
Citizens United. Also present was Julie Taylor, extern with the Board. The Court
Reporter was Karmen Fox, Byers & Anderson, Inc. The hearing was opened at 10:00

a.m. and adjourned at 12:28 p.m.

On December 2, 2004 the Board received a letter from Rosemary Larson attaching color
versions of certain exhibits as requested by the Board at the HOM.

On December 23, 2004 the Board received Petitioners’ “Citation of Additional
Authority” with attached opinion from Division II Court of Appeals in Biggers et. al. v.
City of Bainbridge Island (December 21, 2004.)
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APPENDIX - B

Legal Issues Restated and Retained for Prehearing Briefing in CPSGMHB Case No.
04-3-0013

Legal Issue No. 1

Does Ordinance No 2003-02 (the Ordinance) violate the Growth Management Act
(GMA), specifically, RCW 36.70A.040 and RCW 36.70A.070, because it is not
consistent with and fails to implement the City’s Comprehensive Land Use Plan (Plan)
goals and policies, including its shoreline Master Program polices which are part of the
Plan per RCW 36.70A.480(1)? [Restated per Petitioner).

Legal Issue No. 2

Does the Ordinance violate the GMA, RCW 36.70A.480(2) and (3), because it is
inconsistent with and fails to implement the goals and policies of the Shoreline
Management Act (SMA) and Bainbridge Island Shoreline Master Program?’’

Legal Issue No. 5

Is the Ordinance noncompliant with GMA requirements mandating consistency and
predictability in the land use decision-making process, including internal consistency
among development regulations, by imposing different requirements for siting and
construction of private residential docks on parcels with the same zoning and shoreline
land use designations? [Restated per Petitioner].

Legal Issue No. 9

Does the administrative record demonstrate sufficient “changing local circumstaﬁces,
new information or improved data” pursuant to WAC 173-26-090 to justify an
amendment to the City’s Shoreline Master Program banning docks in Blakely Harbor?

Legal Issue No. 15

If the Board finds the City has not complied with the goals or requirements of the GMA
when addressing issues [remaining Legal Issues 1, 2, 5 or 9] does such noncompliance
substantially interfere with the fulfillment of the goals of the Act, such as to merit a
determination of invalidity? ‘ '

3 Order on Motions. 7/16/04 Order, at 5-6.
*7 Order Correcting Issue No. 2, at 1-2.
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Legal Issues No. 3, 4, 6, 7, 8, 10, 11, 12, 13, and 14 were dismissed by the Board’s Order
on Motions. The Order on Motions includes the following proviso regarding the

" dismissal of Issues No. 7, 8 and 11: “However, as the City suggests, these issues may be

duplicative of arguments that fall within the parameters of Legal Issues 1, 2 or 5.
Consequently, if Petitioner can demonstrate that either the City or DOE had a statutory
duty [as framed in Legal Issues 1, 2 or 5] to do something related to the assertions in
Legal Issue 7, 8 or 11, that the Clty or DOE failed to comply with, they may be argued in

the context of those Legal Issues (i.e., Legal Issues 1, 2 or 5).”
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APPENDIX - C

Legal Issues as Stated in the Prehearing Order in CPSGMHB Case No. 04-3-0013

Legal Issue No. 1

Does the Ordinance violate the Growth Management Act (the “GMA”), specifically
RCW 36.70A.040, RCW 36.70A.070, RCW 36.70A.120, and RCW 36.70A.130, because

it is not consistent with and fails to implement the City’s Comprehensive Land Use Plan
goals and policies? (Comprehensive Plan, Land Use Elements.)

Legal Issue No. 2

Does the Ordinance violate the GMA because it is inconsistent with and fails to
implement the goals and policies of the Shoreline Management Act (the “SMA”) and the
Bainbridge Island Shoreline Master Program? (Master Program Goals.)

Legal Issue No. 3

Does the Ordinance violate GMA Goal 9 (Enhancement of Recreational Opportunities),
RCW 36.70A.020(9)? '

Legal Issue No. 4

Has the City of Bainbridge Island, in adopting the Ordinance, and the Department, in
approving the Blakely Harbor Shoreline Amendments, acted in an arbitrary, capricious
and discriminating manner in violation of GMA Goal 6 (Property Rights), RCW

36.70.A.020(6)?

Legal Issue No. 5

Is the Ordinance noncompliant with GMA requirements mandating consistency and
predictability in the land use decision-making process, including internal consistency
among development regulations, by imposing different requirements for siting and
constructing private residential docks on parcels with the same Zoning and Shoreline and

~ Land Use designations?

Legalllssue No. 6

Did the City and the Department adequately comply with the requirements of RCW
36.70A.370 to utilize the process established by the Office of the Washington State
Attorney General’® to ensure the Ordinance does not result in an unconstitutional taking

of private property?

% The guidelines are entitled “State of Washington, Attorney General’s Recommended Process for
Evaluation of Proposed Regulatory or Administrative Actions to Avoid Unconstitutional Taking of Private
Property,” first published in February, 1992. - '
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Legal Issue No. 7

May a local jurisdiction and/or the Department of Ecology, presume maximum build out
of all waterfront properties unrelated to actual experience or reasonable probabilities as to
project development, when enacting use regulations intended to preserve and protect the

shorelines?

Legal Issue No. 8

Are perceived navigation and visual impacts valid elements to take into consideration in a
cumulative impacts analysis prepared to justify a prohibition of use of the shorelines?

Legal Issue No. 9

Does the administrative record demonstrate sufficient “changing local circumstances,
new information or improved data” pursuant to WAC 173-26-090 to justify an
amendment to the City’s Shoreline Master Program banning docks in Blakely Harbor?

Legal Issue No. 10

Does the Ordinance violate the public trust doctrine?

Legal Issue No. 11

Did the City impermissibly rely upon policies not part of its Comprehensive Plan and
Shoreline Master Program when enacting the Ordinance?

Legal Issue No. 12
Do the notices issued by the City regarding possible adoption of the Ordinance comply

with GMA, Comprehensive Plan, and procedural due process requirements for adequate
notice to the public of proposed City Council actions?

Legal Issue No. 13

Has the City of Bainbridge Island complied with the public participation requirements of
the GMA (RCW 36.70A.140; .035) in adopting the Ordinance?

Legal Issue No. 14

Has the City of Bainbridge Island in adopting the Ordinance complied with its procedures
for amendment of its Comprehensive Land Use Plan and development regulations
specified in its Plan and public participation program, as required by RCW
36.70A.130(1)(2)(b)?
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Legal Issue No. 15

If the Board finds the City has not complied with the goals or requirements of the GMA
when addressing Issues 1-14, supra, does such noncompliance substantially interfere with
the fulfillment of the goals of the Act, such as to merit a determination of invalidity?

“Jan. 19, 2005
04-3-0013 Final Decision and Order . ~ Central Puget Sound
Page 32/39 : . Growth Management Hearings Board
900 4™ Avenue, Suite 2470, Seattle, WA 98164

Tel. (206) 389-2625 Fax (206) 389-2588




[o <IN B o NV, N N US T NG

NN RN NN
I JE-NEVENNE N g R R N v R TR S e

28

APPENDIX - D

Shoreline Management Act Provisions

RCW 90.58.020 provides:

[FINDINGS PORTION]

The legislature finds that the shorelines of the state are among the most valuable
and fragile of its natural resources and that there is great concern throughout the
state relating to their utilization, protection, restoration, and preservation. In
addition it finds that ever-increasing pressures of additional uses are being placed
on the shorelines necessitating increased coordination in the management and
development of the shorelines of the state. The legislature further finds that much -
of the, shorelines of the state and the uplands adjacent. thereto are in private
ownership; that unrestricted construction on the privately owned or publicly
owned shorelines of the state is not in the best public interest; and therefore,
coordinated planning is necessary in order to protect the public interest associated
with the shorelines of the state while, at the same time, recognizing and protecting
‘private property rights consistent with the public interest. There is, therefore, a
clear and urgent demand for a planned, rational, and concerted effort, jointly
performed by federal, state, and local governments, to prevent the inherent harm
in an uncoordinated and piecemeal development of the state's shorelines.

[POLICY PORTION]

It is the policy of the state to provide for the management of the shorelines of the
state by planning for and fostering all reasonable and appropriate uses. This
policy is designed to insure the development of these shorelines in a manner,
which, while allowing for limited reduction of rights of the public in the navigable-
waters, will promote and enhance the public interest. This policy contemplates
protecting against adverse effects to the public health, the land and its vegetation
and wildlife; and the waters of the state and their aquatic life, while protecting
generally public rights of navigation and corollary rights incidental thereto.

The legislature declares that the interest of all of the people shall be paramount in
the management of shorelines of state-wide significance. The department, in
adopting guidelines for shorelines of state-wide significance, and local
government, in developing master programs for shorelines of state-wide
significance, shall give preference to uses in the following order of preference
which:

(1) Recognize and protect the state-wide interest over local interest; (2) Preserve
the natural character of the shoreline; (3) Result in long term over short term
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benefit; (4) Protect the resources and ecology of the shoreline; (5) Increase
public access to publicly owned areas of the shorelines; (6) Increase recreational
opportunities for the public in the shoreline; (7) Provide for any other element as
defined in RCW 90.58.100 deemed appropriate or necessary.

[IMPLEMENTATION PORTION]

In the implementation of this policy the public's opportunity to enjoy the physical
and aesthetic qualities of natural shorelines of the state shall be preserved to the
greatest extent feasible consistent with the overall best interest of the state and the
people generally. To this end uses shall be preferred which are consistent with
control of pollution and prevention of damage to the natural environment, or are
unique to or dependent upon use of the state's shoreline. Alterations of the natural
condition of the shorelines of the state, in those limited instances when

~ authorized, shall be given priority for single family residences and their

appurtenant structures, ports, shoreline recreational uses including but not limited
to parks, marinas, piers, and other improvements facilitating public access to
shorelines of the state, industrial and commercial developments which are
particularly dependent on their location on or use of the shorelines of the state and
other development that will provide an opportunity for substantial numbers of the
people to enjoy the shorelines of the state. Alterations of the natural condition of
the shorelines and shorelands of the state shall be recognized by the department.
Shorelines and shorelands of the state shall be appropriately classified and these
classifications shall be revised when circumstances warrant regardless of whether
the change in circumstances occurs through man-made causes or natural causes.
Any areas resulting from alterations of the natural condition of the shorelines and

~ shorelands of the state no longer meeting the definition of "shorelines of the state"

shall not be subject to the provisions of chapter 90.58 RCW.

Permitted uses in the shorelines of the state shall be designed and conducted in a
manner to minimize, insofar as practical, any resultant damage to the ecology and
environment of the shoreline area and any interference with the public's use of the

water.

RCW 90.58.030 provides in pertinent part:

(e) "Shorelines of state-wide significance" means the following
shorelines of the state: -

(iii) Those areas of Puget Sound and the Strait of Juan de Fuca and
adjacent salt waters north to the Canadian line and lying seaward from the
line of extreme low tide;

~ RCW 90.58.090(4) provides:
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The department shall approve those segments of the master program
relating to shorelines of state-wide significance only after determining the
program provides the optimum implementation of the policy of this
chapter to satisfy the state-wide interest. If the department does not
approve a segment of a local government master program relating to a
shoreline of state-wide significance, the department may develop and by
rule adopt an alternative to the local government's proposal.

RCW 90.58.100 provides:

1) The master programs provided for in this chapter, when adopted or
approved by the department shall constitute use regulations for the various
shorelines of the state. In preparing the master programs, and any
amendments thereto, the department and local governments shall to the
extent feasible: '

(a) Utilize a systematic interdisciplinary approach which will insure the
integrated use of the natural and social sciences and the environmental
design arts; (b) Consult with and obtain the comments of any federal,
state, regional, or local agency having any special expertise with respect to
any environmental impact; (c) Consider all plans, studies, surveys,
inventories, and systems of classification made or being made by federal,
state, regional, or local agencies, by private individuals, or by
organizations dealing with pertinent shorelines of the state; (d) Conduct or
support such further research, studies, surveys, and interviews as are
deemed necessary; (e) Utilize all available information regarding
hydrology, geography, topography, ecology, economics, and other
pertinent data; (f) Employ, when feasible, all appropriate, modern
scientific data processing and computer techniques to store, index,
analyze, and manage the information gathered.
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APPENDIX - E

Bainbridge Island Shoreline Master Program and Comprehensive Plan

Goals and Policies

Shoreline Master Plan Master Goal, SMP, Sec. LA, p. 11.

The City’s shorelines are among the most valuable, scarce, and fragile of
our natural resources that provide a significant part of our way of life as a
place of residence, recreational enjoyment, and occupation. It is the intent
of this program to manage the shorelines of Bainbridge Island, giving
preference to water-dependent and water-related uses, and to encourage
development and other activities to co-exist in harmony with the natural
conditions. Uses that result in long-term over short-term benefits are
preferred, as are uses which promote sustainable development.

Shoreline Use Element Goal, SMP, Sec. 1B, p. 11.

Identify and preserve shoreline and water areas with unique attributes for
specific long term uses, including commercial, industrial, residential,
recreational, and open space uses.

“The Ordinance assists in preserving Blakely Harbor as a scarce natural resource, with
unique attributes. The Ordinance promotes recreational enjoyment of the harbor by
watercraft, by protecting against adverse impacts to navigation.” City Response at 43-44.

Recreation Element Goals, SMP, Sec. LH, p. 13.

1. Ensure optimal recreational opportunities that can reasonably tolerate
peak use periods as well as active, passive, competitive, or contemplative
recreational uses without destroying integrity and character of the
shoreline.

2. Optimize opportunities for both passive and active water-oriented
recreation.

3. Integrate shoreline recreational elements into public access and
conservation planning.

4. Encourage State and local government to acquire additional shoreline
properties for public recreational uses.

The City states that the Ordinance supports the first two goals and does not conflict with
Goals 3 and 4. City Response at 44.
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Piers, Docks, Recreational Floats and Mooring Buoys, SMP Sec. LH, p. 13.

1. Multiple use and expansion of existing conforming piers, docks and
floats should be encouraged over the addition and/or proliferation of new
facilities. Joint use facilities are preferred over new, single-use piers,
docks and floats.

2. The use of mooring buoys should be encouraged in preference to either
piers or docks.

3. Piers, docks, and floats should be designed to cause minimum possible
adverse environmental impacts, including potential impacts on littoral
drift, sand movement, water circulation and quality, and fish and wildlife
habitat. . . .

8. The proposed size of the structure and intensity of use or uses of any
dock, pier, and/or float should be compatible with the surrounding
environment and land and water uses.

“The fact that some policies encourage or require mitigation of adverse impacts of docks
does not preclude the City from restricting dock development in Blakely Harbor, based
on the unique circumstances applicable to that Harbor. . . . Ordinance No. 2003-30
requires joint use dock facilities in Blakely Harbor. The Ordinance encourages use of
mooring buoys, rather than docks. It protects against interference with navigable waters,
the public’s use of the shoreline, and views from adjoining property.” City Response at
45.

Shoreline Use Element Goals, SMP, Sec. 1B, p. 11.

3. Designated shorelines of statewide significance are of value to the entire
state and should be protected and managed. In order of preference, the
priorities are to:

a. Recognize and protect the state-wide interest over local area and
individual interest.

" b. Preserve the natural character of the shoreline.
c. Produce lbng-tenﬁ benefits over short-term benefits.
d. Protect the resources and ecology of the shorelines.
e. Increase public access to publicly-owned areas of the shorelines.

f. Increase public recreational opportunities on the shoreline.
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4. Ensure that proposed shoreline uses are distributed, located, and
developed in a manner that will maintain or improve the health, safety,
and welfare of the public. . ...

8. Encourage joint-use activities in proposed shoreline developments.

Conservation Element Goals, SMP Sec. LE, p. 12.

1. Acknowledge natural shoreline processes and seek alternatives to
structures that adversely affect the shoreline.

Public Access Element Goals, SMP|Sec. LF, p. 12.

1. Provide, protect and erihance a public access system that is both
physical and visual and whiéh utilizes public and appropriate private lands
and increases the amount and diversity of public access to the State’s
shorelines. 1

The City emphasizes the commitment to protect the public’s visual access to shorelines.
City Response at 46.

Harbor Use and Safety Element, SMP Sec. L1, p. 14.

1. Ensure the safe and environmentally sound use of Island harbors and
bays in a manner that protects and enhances harbor and shoreline use
consistent with the goals of the other elements.

2. Provide, protect, and con%trol public use of harbor and bay waters in a
manner that is in the best interest of the public.

Comprehensive Plan Land Use Element — “Overriding Principles.” Comp Plan, p. 47.

1. Preserve the special character of the Island which includes forested
areas, meadows, marine views, and winding roads bordered by dense
vegetation.

2. Protect the water resources of the Island.

3. Foster diversity of the residents of the Island, its most precious
resource. ‘

4. The costs and benefits to property owners should be considered in
making land use decisions.

5. Development should be based on the principle that the Island
environmental resources are finite and must be maintained at a sustainable

level.
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The Ordinance “furthers these principles . . . with the exception of Principle 3, which
does not apply. . . . Even with respect to Principle 4, ... the City balanced the relatively
small cost to property owners resulting from dock restrictions against the benefit to
owners (protected views of the pristine Harbor), and more importantly, the benefit to the
public from the protection of Blakely Harbor.” City Response at 47.

Land Use Element Goal 5, Comp. Plan, p. 51.

Strive to ensure that basic community values and aspirations are reflected
in the City’s planning program while recognizing the rights of individuals
to use and develop private property in a manner that is consistent with
City regulations. Private property shall not be taken for public use without
just compensation having been made. The property rights of landowners
‘shall be protected from arbitrary and discriminatory actions.

Comprehensive Plan Vision Statement.

The City should “preserve its pastoral heritage” and should “preserve the distinctive
qualities of its harbors and small communities. New development should be compatible

with the natural landscape.” City Response at 49.
Comprehensive Plan Land Use Element, Environment, Comp. Plan, p. 84-86.

Goal 1. Preserve and enhance Bainbridge Island’s natural systems, natural
beauty, and environmental quality. -

Goal 3. Protect and enhance wildlife and natural ecosystems on
Bainbridge Island.

Comprehensive Plan Land Use Element, Aquatic Resources, Comp. Plan, p. 87.

Goal 1. Preserve and protect the Island’s remaining aquatic resources’
functions and values.
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IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II

KELLY and SALLY SAMSON, )

husband and wife; and ROBERT and)

JOANNE HACKER, husband and ) No. 34780-6-11

wife, )

CERTIFICATE OF
Appellants, SERVICE
V.

)
)
)
)
)
CITY OF BAINBRIDGE ISLAND; )
STATE OF WASHINGTON )
DEPARTMENT OF ECOLOGY; )
and CENTRAL PUGET SOUND )
GROWTH MANAGEMENT )
HEARINGS BOARD, )
)

)

)

)

Respondents.

CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of perjury under the
laws of the State of Washington that I am now and at all times herein
mentioned, a citizen of the United States, a resident of the state of

CERTIFICATE OF SERVICE - 1
DWT 2232089v1 0064764-000008



Washington, over the age of eighteen years, not a party to or interested in
the above-entitled action, and competent to be a witness herein.

On this date I caused to be served in the manner noted below a
copy of this Certificate and the document entitled: BRIEF OF
APPELLANTS on the following:

Rosemary Larson

Inslee, Best, Doezie & Ryder, P.S.

777 - 108th Avenue Northeast, Suite 1900

P.O. Box C-90016
Bellevue, Washington 98009-9016

VIA:

X | U.S. MAIL
ELECTRONIC FILING
HAND DELIVERED
OVERNIGHT MAIL
FACSIMILE

X | E-MAIL

Thomas J. Young

Assistant Attorney General

2425 Bristol Court SW, Second Floor
P.O. Box 40117

Olympia, Washington 98504-0117

VIA:

X | U.S. MAIL
ELECTRONIC FILING
HAND DELIVERED
OVERNIGHT MAIL
FACSIMILE

X | E-MAIL

CERTIFICATE OF SERVICE - 2
DWT 2232089v1 0064764-000008



Martha P. Lantz

Assistant Attorney General
P.O.Box 40110

Olympia, Washington 98504

VIA:

X | U.S. MAIL
ELECTRONIC FILING
HAND DELIVERED
OVERNIGHT MAIL
FACSIMILE

E-MAIL

DATED this 22nd day of January, 2008.

Voo Nty

Karen Hall

CERTIFICATE OF SERVICE - 3
DWT 2232089v1 0064764-000008



