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ASSIGNMENTS OF ERROR 

1 .  'fhc trial court erred bq admitting L.V.'s hearsay statements. 

2. The trial court erred bq admitting L.V.'s July 3 statenletlt tc her 
mother. 

3. T l i ~  trial court erred by admitting L.V.'s July 3 statement to her father. 

4. The trial court erred by admitting L.V.'s July 13 statement to her 
therapist. 

5 .  Th? trial court erred by admitting I,.V.'s July 13 drawing depicting the 
alleged offense. 

6. The trial court erred b] admitting L.V.'s second d r a ~ i n g  depicting the 
alleged offense. 

7. The trial court erred by admitting L.V.'s January 5,2006 statement to 
her mo~her.  

8. The trial court erred by adopting Finding of Fact No. 4. which reads as 
follou s: 

4) LV was six years old at the time of this alleged incident on July 
3. 2005. She is presentlj ir? first grade at Queen of Angels 
school. She appears to be an intelligent young girl and, 
through her answers to question, demonstrated that she had 
the mental capacity at the time of the incident to receive an 
accurate impression of the incident. 

9. The trial court erred by adopting Finding of Fact No. 5. which reads as 
f0110\\ s: 

5 )  LV possesses a good memory of the incident and has been 
continually processing the incident through sessions with her 
counselor. She also demonstrated a reasonable menlory 
regarding other past events. 

10. The trial court erred by adopting Finding of Fact No. 6. which reads as 
follou s: 



6) I,V is a very \ erbal six ) ear oid and possesses the capacit) to 
express in uords those thoughts that she has regarding this 
incident. 

1 1 .  The trial court erred b) adopting Finding of Fact No. 7, uhich reads as 
f0 l10~  5 :  

7) LV demonstrated a capacitq to answer simple questions and 
responded appropsiatel) to all of the questions that mere 
asked of her. 

12. The trial court erred by adopting Finding of Fact No. 8. uhich reads as 
f 0 l l o ~  S: 

8) The Court notes that LV has not been accused of being prone 
to fantasy, fabrication or an) other personal traits that would 
undermine her competencq as a witness. 

13. The trial court erred by adopting Finding of Fact No. 9. vi hich reads as 
follons: 

9) Since the alleged incident. LV has made statenients to her 
mother, father and counselor that the prosecutor intends to 
present at trial. LV's statemznz to her mother occsrred the 
evening of the alleged incident when her mother mas helping 
her with a bath. LV initiated  he conversation and mas 
concerned that her mother \\auld be mad if she disclosed 
what w-as on her mind. Subsequentlj she gave details 
concerning the incident in rhe church nurserj . Her 
statements were not the prod~ict of questions. but mere made 
voluntarily by LV without coaching. Her mother asked her 
father to come in and LV. ~ i l ~ i l e  sitting on her mother's lap in 
the bathroom. repeated the statements to her father. Again 
this statement was not the product of questions from the 
father or the mother. but instead the parents offered the child 
an opportunity to recounl an incident that was of concern to 
the child. 

14. The trial court erred by adopting Finding of Fact No. 10. which reads 
as follows: 



i 0) LV's mother recounted anoti~er statement mhen LV was 
taking a bath at a iater time. That statement also \\as a 
voluntary statement by LV and not the product of any 
questions. Finallj. LV has made numerous statements to her 
counselor Cathy Shea. Ms. Shea described the statements as 
voluntary on the part of LV u ho was allowed to direct her 
play and activities while in the counseling setting. Ms. 
Shea's role is to assist LV in processing her thoughts and 
feelings regarding the alleged illolestation and. in  that regard. 
LV has made numerous statements regarding the 
Respondent. Some of her statements while perfornling the 
drawings. 

1.5. The trial court erred by adopting Finding of Fact No. 12. \\hich reads 
as follows: 

13) There is no shaming that LV had an:, motive to lie. She 
viewed the respondent as her friend and there are no 
indications that she had an! other motive except to tell the 
truth. 

16. The trial court erred b j  adopting Finding of Fact No. 13. 1% hich reads 
as follows: 

13) As noted above, LV appears to have good character. She did 
not present any exaggeration. fantasj or dishonestj and she 
testified with sincere, direct testimony in the presence of over 
thirty people in the courtroonl including her alleged 
perpetrator. 

17. The trial court erred by adopting Finding of Fact No. 14. sh ich  reads 
as fol!ows: 

14) LV has been consistent in her statements from the first time 
she disclosed them to her mother OII the eve of the alleged 
incident. The statements ha\ e been made to her mother, 
father, and counselor u ho are  he persons M. e would expect a 
small child to make disclos-iires to. 

18. The trial court erred by adopting Finding of Fact No. 15. mhich reads 
as follows: 



I S )  LV's statements have been spontaneous. Although she 
apparently brought up the alleged molestatioii almost daily in 
her mother's presence. her mother testified that she has never 
asked LV about the incident. There's no shobing that her 
father or counselor asked LV about the incident other than 
when LV has brought up the incident her counselor may have 
directed her to process her ihoughts or feelings tl.lrough 
~lerbal play therapy. 

19. The trial court erred by adopting Finding of Fact No. 16. uhich reads 
as follows: 

16) LV's statements to her parents were made the daj of the 
alleged incident. The first sratement made to her counselor 
was made t e ~  days after rhe incident immediatel~ Lipon 
entering the counselor's office. The timing of her statements. 
the persons the statements mere made to and the 
circumstances surrounding the statements all lend reliabi!itj 
to them. 

20. The trial court erred by adopting Finding of Fact No. 17. mhich reads 
as follows: 

i 7) At the Child Hearsay hearing, Respondent's attorney pointed 
out inconsistencies between the written statements of the 
parents and the statements made at the hearing. Certainly 
there was more detail provided in the statements at the 
hearing as opposed to the written statements. The general 
tenor of the written and oral statements is consistent. but 
Respondent's attorney has pointed out specific differences 
that might affect the interpretation of those statements. 
Those differences affect the weight the Court may give to 
such testimony at trial, but does not affect admissibility or 
make the statements unreliable. 

2 1. The trial court violated the appearance of fairness doctrine. 

22. RC W 13.40.02 l(2) is unco~lstitutional as applied to juveniles charged 
with sex offenses. 

23. Benjamin C. was denied his constitu;ional right to ajury trial. 



24. Bel!jamin C.'s conviction was invalid because he did not knowingl~, 
intelligently. and voluntarily ~ a i v e  his constitutional right to a Jury trial. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

Fourteen-year-old Belljamin C. \$as charged with Child 
Molestation in the First Degree. Ober objection, the trial court admitted 
four hearsaq statements describing the alleged offense. The court also 
admitled two drauings depicting the alleged offense. In its ruling, the 
court analyzed only five of the nine Rycm factors. 

1. Did the trial court incorrectlq apply the Ryan factors for 
admission of child hearsay mder RCW 9A.44.12Ot? Assignments 
of Error Nos. 1-20. 

2. Did the trial court err by admitting hearsay where the Ryan 
factors weighed in favor of exclnsion? Assignments of Error Nos. 
1-20. 

3. Did the trial court err by admitting the child's dravviilgs 
allegedly depicting the offense. u here the Ryan factors ueighed in 
favor of excluding the drawings? Assignments of Error Nos. 1-20. 

Prior xo trial, Commissioner Knebes issued a ruling allowing the 
admission of child hearsay. C~mmissioner Knebes personally drafted 
written findings in support of his decision. and included language 
indicating potential bias. The written findings went beyond finding the 
statements reliable, and instead suggested that Commissioner Knebes 
found the child credible. Despite this Commissioner Knebes presided 
over the trial as the factfinder. 

4. Did the trial court violate the appearance of fairness doctrine? 
Assignment of Error No. 2 1. 

Because of the seriousness of the charge, Benjamin C. was ineligible for 
nearlq all of the special rehabilitative progrzms ordinarily a\ ailable 
through the juvenile system. Under RCW 13.40.021(2), he mas prohibited 
from demanding a jury trial. AT no poin: did he waive his constitutional 
right to a jury trial. 



5 .  Do juveniles charged htith sc; ol'fenses have the right to a jur) 
trial under the Washington State Constituzion? Assignment of 
Error Nos. 22-24. 



STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

Fourteen->ear-old Reilkjamin C. mas charged with Child 

Molestation in the First Degree in Clallam County Juvenile Court. CP 19. 

Ben mas alleged to have inappropriatelq touched L.V., age 6, on July 3 ,  

2005 uhile he was babysitting her at church. CP 19. 

Juvenile Court Commissioner Knebes held a child hearsaq hearing 

on February 8. 2006. RP (218106). The state identified three statements 

made by L.V. to her mother (one of which was also heard by her father). 

one statement made to her therapist. and tu  o drau ings depicting the 

alleged offense. made at the behest of her therapist. RP (218106) 14-70. 

L.V. testified at that hearing. but mas not asked about the incident. 

RP (2J8106) 14-29. 

L.V.'s mother, Julie Valentine. testified about the three statements 

she had heard. RP (218106) 30-49. First. she said that she bathed her 

daughter on July 3,2005, and that L.V. said she had something to tell but 

was afiaici her mother would be mad. RP (218106) 33. Ms. Valentine said 

L.V. toid her that Ben had "begged" her to play the "snake game," in 

which a toy snake was hidden by one plaqer for the other plajsr(s) to find. 

RP (2iSl06) 33. 50; RP (2123106) 135. h4s. Valentine said L.V.  old her 



that Bcii showed her his "bottom." although she covered her e) es.' RP 

(218106) 33. According to Ms. Valentine. L.V. said that Ben had pulled 

dolbn I~is pants, sat on the toy snake, grabbed her wrist, had her kneel in 

front o!'him. and smiled uhile he put her hand on his "mushroom." RP 

(218106) 33-35. Ms. Valentine said that L.V. also told her Ben had 

instructed L.V. not to tell her familq. RP (2181069) 35. No one else was 

presenr during this initial conversation betmeen L.V. and her mother. R P  

(218106) 30-49. 

Second. Ms. Valentine testified tnat L.V. repeated her account to 

Mr. Valentine shortly after the initial disciusure. RP (218106) 36. She 

testified that L.V. was afraid that her farher would be mad at her about the 

incident. RP (218106) 36. 

Third. Ms. Valentine described another conversation, Lvhich took 

place on Janua~y 5 ,  2006. again during bath time.' She testified that L.V. 

said the conditioner reminded her of something. When asked what the 

condi~ioner reminded her of. L.V. said it mas a secret. RP (218106) 35. 

According to the testirnonq of Ms. Va;en:ine, L.V. used the word '.bottom1' to 
mean "penis" and "bottom". RP (2'8'06) 38. 

During her testimony at the child hearsay hearing. Ms. Valentine testified that the 
conversetion occurred "later," meaning at some poii?t after the July 3'hisclosure. RP 
(218,;06) 35. At trial, she testified that the conversation occurred on January 5.2006. RP 
(2123106) 44. 



Ms. Valentine testified that she'd discussed the inciden: with L.V. 

appro\imatelj fifty times (although she also testified that these 

discussions occurred almost daily in the 7 nlonths betueen the incident 

and the hearing date.) RP (218106) 42. She said that L.V. brought up the 

incident frequently, and that her main concern was whether shc had done 

anything wrong. RP (218106) 45. Ms. Valentine denied eLrer having asked 

anj  questions about the incident (although she later admitted that she'd 

asked ~lumerous questions). RP (218106) 44: RP (2123106) 50-53. 

Ms. Valentine prepared a written smtement for the police on July 

6, 2005. Her written statement differed from the account in her testimonq. 

The statement did not mention E.V.'s clziini that Ben had '-beggedn her to 

play the game. that Ben had shoued L.V. his "bottom," that L . t  . had 

touched Ben's '*mushroom," or that Ben hed instructed hzr not to tell her 

farnil). RP (218106) 37, 38-40, 43. Instead. the uritten statement 

described a brief touching that lasted no more than a few seconds. 

The state also presented the testimony of Mark Valentine, L.V.'s 

father. RP (218106) 49-55. He testified that after his daughter's 'oath on 

July 3, L.V. told him (with Ms. Valentine present) that something 

happened at the nursery that she did not like. He testified that L.V. said 

t h a ~  Ben   anted to play the "snake game." that he put the snake down his 

pants, ~ n d  that she did not want to pla] . RP (218106) 50. Mr. Valentine 



said that 1 .V. told him Ben grabbed her nrist. put her hand on his 

"mushn.oom." and that she closed her eqes. RP (211 8/06) 50. According to 

Mr. Valentine. L.V. said Ben told her this was what he did uith his 

girlfriend. and that it was a secret. RP (218106) 5 1 . 

Mr. Valentine acknowledged that he did not use the wards "beg" 

or "mushroom" in his statement to the police. and did not indicate that any 

forced contact occurred. RP (218106) 52-54. 

L.V.'s counselor. Kathy Shea. also testified at the child hearsay 

hearing. She reviewed her work ui th  L.V.. noting that she'd seen L.V. 

nine times as of the February 8"' hearing. RP (218106) 55-63. 57. Ms. Shea 

testified that their first session was on July 13, 2005, and that L.V. told her 

that Bsn had played the "snake game." puiled his pants dour,, grabbed her 

wrist. and rubbed his penis until she got rhe snake. R P  (218106) 57. Ms. 

Shea ~estiiied that L.V. said she'd asked Ben if she could close her eyes. 

that she did close her eyes. and that she saw Ben smile. RP (218106) 57. 

According to Ms. Shea, L.V. made a drau ing on that first day. The 

drawing. which was admitted at the child hearsay hearing (and later at 

trial). allegedly depicted what Ben had done. RP (218106) 58-63: RP 

(21231'06) 83-84. A second drawing allegedly depicting the offense was 

also admitted at the hearing and at trial. Ms. Shea was unable to say uhen 

the second drawing was created. RP (218106) 62. 



The court ruled that all of the hearsa\ statements and both 

dra~bings \+ere adn~issible, and entered a l~rit ten order to that effect on 

February 8, 2006. The order included the foilowing findings. drafted by 

Court C'ornmissioner Knebes: 

. . .3) LV was six jears old at the time of this alleged incident on 
July 3,2005. She is presenti) in first grade at Queen of 
Angels school. She appears io be an intelligent y o ~ ~ n g  girl 
and, through her answers to question. demonstrated that she 
had the mental capacity at the time of the incident to receive 
an accurate impression of the incident. 

5) LV possesses a good memorj of the incident and has been 
continually processing the incident through sessions with her 
counselor. She aiso demonstrated a reasonable memory 
regarding other past events. 

6) LV is a very verbal six year old and possesses the capacity to 
express in words those thoughts that she has regarding this 
incident. 

7) LV demonstrated a capacit~ ro ansuer simple questions and 
responded appropriatelj to a!i of the questions that were 
asked of her. 

8) The Court notes that LV has fiat been accused of being prone 
to fantasy, fabrication or anj orher personal traits that would 
undermine her competency as a witness.. . . 

12) There is no showing that iV had any motive to lie. She 
viewed the respondent as her friend and there are no 
indications that she had any other motive except to tell the 
truth. 

13 j As noted above, LV appears to have good character. She did 
not present any exaggeration, fantasy or dishonesty and she 
testified with sincere, direct ~estirnony in the presence of over 



thirty people in the courtroom including her alleged 
perpetrator. 

11) LV has been consistent in her statements from the first time 
she disclosed them to her mother on the eve of thc alleged 
incident. The statements have been made to her mother, 
father. and counselor u h o  are the persons me would expect a 
small child to make disclosures to. 

IS)  LV's statements have been spontaneous. Although she 
apparently brought up the alleged molestation almost daily in 
her mother's presence, her mother testified that she has never 
asked LV about the incident. There's no shouing that her 
father or counselor asked LV about the incident other than 
when LV has brought up the incident her counselor may have 
directed her to process her rhoughts or feelings through 
verbal play therapy. 

16) LV's statements 10 her parents were made the day of the 
alleged incident. The first statement made to her counselor 
mas made ten days after the incident immediatelq upon 
entering the counselor's office. The timing of her statements, 
the persons the statements mere made to and the 
circumstances surrounding the statements all lend reliability 
to them. 

17) At the Child Hearsay hearing. Respondent's attorney pointed 
out inconsistencies between the written statements of the 
parents and the statements made at the hearing. Certainly 
there was more detail provided in the statements at the 
hearing as opposed to the uritten statements. The general 
tenor of the written and oral statements is consistent. but 
Respondent's attorney has pointed out specific differences 
that might affect the interpretation of those statements. 
Those differences affect the tzeight the Court ma) give to 
such testimony at trial, but does not affect admissibility or 
make the statements unreliable.. . . 

Supp. CP 



[he case proceeded to a bench trial. again with Commissioner 

Knebes presiding. RP (2123106) 2-1 70. L.V. testified that she mas at 

church in the nursery with Ben, and the) uere playing "the snakz game" 

where one person hides a stuffed snake and the other person looks for it. 

RP (2 23/06) 13. She said that Ben put the toy snake in his pants and had 

her rerrie~ e it. She testified that Ben held her wrist, that she sau and 

touched his penis. and that he u a s  smiling. RP (212306) 13-14. 

Valentine and Ms. Shea testifieci about L.V.'s hearsay 

statements, and the court also admitted her two drawings depicting the 

incident. RP (2123106) 3 1-86. 

Ms. Vzlentine also relaqed L.V.'s statements. RP (2-23-06) 3 1-61. 

In her testimony. she said that L.V. had told her that Ben moved her hand 

up and down his "mushroom." RP (2123106) 42. Ms. Valentine said she'd 

told L.V. she was a "hero." and that she'd discussed the incident with L.V. 

fifty to sixty times at that point. RP (2133106) 47. 

On cross-examination. she acknowledged telling the in] estigating 

officer on July 1 1.2005 about the questions she'd asked L.V. about the 

incident. RP (2123106) 50-53. 

Officer Ensor testified that he had interviewed L.V. on July 1 I .  

2005. and that she said that Ben did not n1olre her hand on him. and that he 

said nothing to her after the incident. RP ( 2  23/06) 124-1 25. 



Ben testified in his own defense, and told the court that he was in 

the nursery while church was in session because the regular childcare 

worker could not be there. RP (2123106) 130. He said that he and L.V. 

were playing hide the snake-- a nonsexual game that the children often 

played-- and he decided to hide it in his pants. RP  (2123106) 135. When 

L.V. gcessed that it was in his pants. he i~eld his uaistband aua l  from 

himself. and helped her get it. attempting to ensure that she did not 

accidentally touch him. RP (2123106) 135-1 36. Despite his precaution. 

she did accidentally touch him. RP (2123106) 136. 143. He said that the 

entire incident lasted one to two seconds, that he did not have an erection. 

and that he was not seeking sexual gratification. RP (2123106) 136, 138. 

Commissioner Knebes found Ben guilty, and stated that he 

belie1 ed L.V. and not Ben. RP (2/23/063 168-169. A Pre-Sentence 

Inveszigation was ordered. and Ben submitted to a psychosexual 

evaluation, including a polygraph. Supp. CP. In that polygraph. Ben gake 

a description of the incident consistent with the one he'd offered at trial 

(althoilgh he admitted that he'd become erect after she touched him). He 

was found to be truthful. Supp. CP. It \as  also determined that he had 

not offended against any other children. Supp. CP. 

The court gave Ben a Special Sex Offender Disposition Alternative 

(SSODA) on April 15, 2006. RE' 8-18. Ben appealed. CP 6-7. 



ARGUMENT 

I. THE TRIAL C O U R T  ERRED BY ADMITTING L.V.'S HEARSAY 

STJITEMEhTS UNDER RCW 9A.44.120. 

RC W 9A.14.120 provides (in r e l e ~  ant pan) that "[a] statement 

made by a child when under the age of ten describing any act of sexual 

contact performed with or on the child by another ... not otheruise 

admissible by statute or court rule, is admissible in ...j uvenile offense 

adjudications ... if [tlhe court finds ... that the time. content, and 

circu~xstances of the statement provide sufficient indicia of reliability." 

Reliability is established with reference to the nine Ryun factors: 

(1) whether there is an apparent motive to lie; (2) the general character of 
the declarant; (3) whether more than one person heard the statements: (4) 
whether the statements were made spontaneously; ... (5) the timing of the 
declaration and the relationship between the declarant and the mitness[; 61 
the statement contains no express assertion about past fact, [7] cross 
examination could not show the declarant's lack of knowledge. [8] the 
possibility of the declarant's faulty recollection is remote, and 191 the 
circumstances surrounding the statement ... are such that there is no reason 
to suppose the declarant misrepresented defendant's involvement. 
State :I. Ryan. 103 Wn.2d 165 at 175-176. 691 P.2d 197 (1984). 

Not every factor need be satisfied: instead. it is enough if the 

factors are substantially met. State v. Woods, 151 Wn.2d 61 3 at 623-624. 

114 P.3d 1174 (2005). Analysis of factclr seven is not required when the 

child testifies at trial; however. the remaining factors apply in all cases. 

Woods, szpra, ut 624. Under the terms of the statute, the burden is on the 



state to establish the reliability of a child's hearsaq statenlent before it can 

be admitted under the statute. RCW 9A.44.120. 

A trial court's findings are reviewed for substantial evidence. 

Roger-) Potato I ?  C'ountry~rlide Potato. 152 Wn.2d 387 at 391. 97 P.3d 745 

(2004). Substantial evidence is evidence sufficient to convince a rational. 

fair-minded person. Rogers Polato, fit  391. In the absence of a finding on 

a factual issue. an appellate court presumes that the party with the burden 

of proof failed to sustain their burden on tlie issue. State v. Armenta. 134 

Wn.2d 1 at 14. 918 P.2d 1280 (1997): Store v. Byrd, 110 Wn.App. 259 at 

265, 39 P.3d 1010 (2002). 

In this case, child hearsay hearing mas held on February 8. 2006. 

and the court entered written findings and conclusions on that same date. 

admitting the hearsay statements into evidence. Supp. CP. The trial 

court's written findings addressed only the first five Ryun factors. See 

Findings and Conclusions, Supp. CP. Some of the court's findings are not 

supported by substantial evidence. and the findings and conclusions (as a 

whole) do not support admission of L.V.'s hearsay statements. 

The child hearsay evidence admitted at trial consisted of 

statenxnts allegedly made to the parents the day of the incident (which 

were likely colored by more than 50 subsequent conversations about the 

offense with the mother alone). a staterneni made to the child's therapist 



ten cia! 5 after the incident. a drawing from July 15.2005. a drau ing of the 

offensc made at an unknown time. and a statement made to the mother on 

Januar! 5.2006. RP (2123106) 7-125. 

A. Rjun factor No. 1 : Declarant's apparent motive to lie. 

In support of its decision to admit the hearsay, the trial court found 

that " 1 here is no showing that L.V. had any motive to lie. She I iewed the 

respondent as her friend and there are no indications that she had any other 

motike except to tell the truth." Finding No. 12, Supp. CP. This finding is 

not suppoi-ted by substantial evidence. First. there was no testimony 

whatsoever that L.V. viewed Ben as her friend. RP (218106) ! 4-70. 

Second. L.V. was afraid that she would be in trouble and that her parents 

would be angi-y ut her for what had happened. RP (218106) 33. 36,45.  

Although her fear was unfounded. it pro\ided a motive for her to 

exaggerate Ben's actions when she spoke ro her parents. If she 

exaggerated to then, she was likely exaggerating when she repeated her 

story to the therapist. Indeed. as time passed, the allegation developed 

from a brief and possibly inadvertent touching to a longer molestation that 

included forced rubbing and possibly ejaculation. RP (2123106) 7-125. 

Because the court's finding is noi supported by substantial 

evidence, it must be stricken. Furthermore. because L.V. had an apparent 



11io1i\,e to lie, the first RYLIII factor weighs in favor of excluding the 

hearsa! statement.' 

B. Rj trr1 factor No. 2: Declarant's general character. 

The court noted that "L.V. has noc been accused of being prone to 

fantasj. fabrication or any other traits that mould undermine her 

competency as a witness." Finding No. 8. Supp. CP. The court also found 

that "1..V. appears to have good character. She did not present any 

exaggeration, fantasy or dishonesty and she testified with sincere, direct 

testimonj in the presence of 01 er thirtj people in the courtroom including 

her alieged perpetrator." Finding No. 13. Supp. CP. 

There was no testimonj introduced about L.V.'s general character. 

RP (243106) 13-70. The state presented no affirmative evidence of L.V.'s 

good character or her reputation. The absence of an accusation and her in- 

court performance do not establish factcr number ruo, u ithout some 

affirmative testimony of her general good character. The prosecution's 

failure :o offer such testimony translates to a failure to meet its burden 

with respect to the second Ryun factor. 

' Whether L.V.'s motive was to lie outrigh? or to exaggerate is irreiek~nt, especiaily 
in this case. where the defense turned on whether or not Ben acted for tile purpose of sexual 
gratifica~lon. 



C. Rjun factor No. 3 :  Whether more than one person heard each 
statement. 

1Jnder Ryun Factor No. 3 ,  a hearsaq statenlent is more reliable if 

more rhan one person heard the statement. This is so because a single 

listener may misunderstand or misremelnber a statement. uhile a second 

listener prot ides corroboration. Unilcd S I L I I ~ . ~  v. Thomcrs. 571 F'.2d 285 at 

290 (5'" Cir.. 1978) .~ 

The trial court did not specificall> address this factor in its 

findings. Since the burden is on the state to establish this fac~or. the 

absence of a finding must be held against the state, and is pres~:med to 

signif) a failure to meet the burden of proof. Armenta. szpru: Byrd, 

,YZdPl.U 

Furthermore, it is clear that here. as in Ryan, on14 the mother heard 

E.V.'s first statement. RP (218106) 33. See Ryan at 176 ("[Tjhe initial 

statements of the children were made to one perscn, although s~lbsequeiit 

repetitions were heard by others.'") Although the mother and father both 

heard the statement to L.V.'s father (RP (218106) 50), this does r?ot render 

4 U.S. v. Thoinas is the original source for the third @>an factor. It uas cited in 
L'MiiedSicltes v. illvarez, 584 F.2d 694. 702 (5"' Cir.. 1978), which was the Ersr case to list 
the firs: five Ryan factors, also known as the "Parris factors." The Supreme Court cited 
Alvurez as its source for these five factors in Srute v. Pnrris, 98 Wn.2d 140 a? 146, 654 P.2d 
77 (1982). 



the statement reliable. See Rqun, ~zpr-rr (child's repetition of initial 

statement to others still unreliable). 

The statements to the counselor \\ere apparent11 made \kith on11 

the counselor present. The counselor's instructions regarding 1112 

drawings. the child's understanding of those instructions. and any 

statements the child may have made explaining the drawings mere also 

witnessed on11 by the counselor. RP ( 2 / 8 / 0 6 )  55-63. 

The child's statement to her mother on January 5.  2006 \has also 

made only to the mother. RP (218106) 35 .  

Thus, with the exception of  he child's statement to the father. each 

statenlent has  heard by only one person.5 This din~inishes their 1-eliabilit), 

and Rjzn  factor No. 3 weighs against admission. 

D. Ryan factor No. 4: Whether the statements were sponraneous. 

The trial court found that L.V.'s statements were spontaneous. 

Finding No. 15, Supp. CP. The evidence as a whole does not support this 

finding. During trial, the mother acknouledged asking L.V. numerous 

questions a b o ~ t  the incident. RP (21231063 50-53. Although this evidence 

was not akailable to the trial court during the child hearsaj hearing. it is 

' The statement to the father can be chaiacterized as a repetition of tlie initial 
statemenr. and is thus not necessarily more reliable for this fact. Ryan, ~ 2 ! ; 7 ~ i l .  



part of' the record on appeal and should be considered by this court on 

revieu of the issue. Furthermore. the counselor did not testif) about her 

methodology, which undoubtedly inciuded some questioning. and, in fact. 

the ~ ~ ~ 1 s t  l ~ u n d  that the counselor "may have directed" L.V. during 

therap). Finding No. 2 1,  Supp. CP; RP (2'8106) 55-63. 

Because it is not supported by substantial evidence. Finding No. 21 

must be vacated. L.V.'s hearsay statemellts were not spontaneous, and the 

fourth R y u ~  factor weighs against admission. 

E. Ryun factor No. 5 :  Timing of the declaration and the relationship 
between the declarant and the witness. 

The court also found that L.V.'s statements to her parents were 

made the day of the alleged incident. Finding No. 22, Supp. CP. This. 

too. is incorrect. It is apparent from the record as a whole that the parents' 

testimony was based on a composite recollection of the more than 50 

conversations that the mother had with L.V. since the incident occurred. 

The mother's initial written statement (completed shortly after the initial 

disclosure) differed significantly from her testimony in court. Iier in-court 

testimony included detail and different facts. drawn from the repeated 

discussions about the incident. For example. the mother testified that Ben 

"begged" L.V. to play the "snake game." that she saw his "bottom," that 

he pulled doun  his pants, that he had her kneel, that she touched his 



"mi~sh;oom," that he forced her to rub his penis, and that. afternards. hc 

told he:. not to tell anyone. RP (2123106) 3 ! -60. None of these allegations 

appeased in the written statement Ms. Valentine prepared for the police on 

Julj, 1 1 .  2006. RP (2123106) 48-55. 

Mr. Valentine's written statement. made shortly after the 

disclosure, also differed significantly from his in-court testimony. RP 

(218106) 49-55. 

Division I has held that a witness's faulty recollection of the 

statement is not a bar to admissibility under Ryan: 

Ryun does not require the trial court to determine if the 
witness's memory or articulation of the child's stateinefi-: is reliable. 
Indeed. any deficiencies in the ~ i t n e s s ' s  memory or perception 
may be explored on cross examination. 
State 1: A4cKinney. 50 Wn. App. 56 at 62. 747 P.2d l i 13 (1987). 

This is not strictly true; the third Ryun factor (whether the 

statemelit was heard by more than one person) evidences the Supreme 

Court's concern with the accuracy of the witness's perception and menlory 

of the statement. 

Furthermore, where the witness's testimony is actually a composite 

of numerous statements made over a seven-month period. the -a itness's 

faulty recollection comes into play as it relates to the timing of the 

statement under the fifth Ryan factor. Here. the timing of the composite 

statement is impossible to ascertain. Although the child made one 



allegation thc day of the incident, that allegation Mas not presented b] the 

either parent's testimony. Instead. the parents' testimony was the sum of 

numerous statements made over time. Accordinglq. the timing of the 

statement is in doubt, and does not support admission of the hearsay." 

L.V.'s January 5 statement to her n~other was made six months 

after the incident. The tinling of this statement makes it suspect. 

especially given the numerous conversations and the increasing 

seriousness of the child's accusation. 

The court found that L.V.'s first statement to her counselor was 

made ten daj~s after the incident. The court also admitted a .'therapeutic 

drawing" dated July 15 (twelve days after the incident). and another 

drawing depicting the offense that was created on an unkno~vn date. 

Because these statements and drawings were mads after the initial 

disclosure. the counselor was likely inclineo to believe that the offense had 

occurred, and was "arguably predisposed to confirm what [she] had been 

told." Xyan, at 176. Nothing about the timing of these stztements (and 

associated drawings) adds to their reliabilirj. Instead, since the statements 

and drawings admitted through the counseior were made after L.V. had 

" As noted previously. this is not a case &here the details ofthe incident are 
unimportant. since the defense was that any touchicg \bas not for purposes of sexual 
gratificziion. 



discussed the incident with her parents (pobsibly numerous times). the 

timing suggests that the statements were  unreliable in their details. 

The trial court also found that "[tlhe statenlents have been made to 

her mother. father and counselor uho  are the persons me uould expect a 

small child to make disclosures to." Finding No. 14, Supp. CP. While 

this might be correct, the finding does not support admission ol' the 

hearsa~ .  The closer a child's relationship with the listener, the more likely 

it is that the evidence will be distorted. .Ye2 e g., Ryan at ! 76 (.'Their 

re1atioi;ship to their children is understandably of a character u hich makes 

their ob.jectivity questionable.") As noted above. L.V.'s statements mere 

likely colored by her own fears about her parents' reactions. Furthermore. 

her parents' ability to objectively hear and recall the statements mere 

likely affected by their fears and expectations about potential harm to their 

child. Ryan, supra, ut 176. 

Analysis of the timing and relationships kveighs in favor of 

excluCing the statements and the drawings. Ryan, supm. 



F. K j  (117 factors Nos. 6. 3 and 9. 

The trial court failed to address R J N M  factors six. eight. and nine.' 

Accordingly. this court must presume that the state failed to sustain its 

burden with regard to these factors. ilr*rr7en/u, supra; Byrd ~ Z [ ~ I . L I  

Furthermore, factor six supports suppression of the hearsay, 

because L.V.'s statements were all expresb assertions of past facts. Factor 

eight fa\ ors suppression of the therapist's statements: L.V.'s memory Mas 

likely contaminated before she spoke with the therapist (since. at that 

point. she had discussed the incident s i t h h e r  mother). Furthermore, the 

ongoing therapy relationship likely also resulted in distortion of the child's 

memories. Finally, the therapist was unable to specify uhen L.V. made 

the second drawing of the offense. RP (2/3/06) 62. Factor nine also 

supporxs suppression. L.V.'s fears that her parents would be angry at her 

made i: likely that she exaggerated Ben's acrions, and the evidence 

suggess that she further embroidered her account as time passed. This 

problem was likely exacerbated by her mother's well-intentioned 

comments that L.V. was a hero for making the accusation. 

As noted above, factor seven is inappi!cab!e where the child testifies at trial 
Woodc slrprn 



For all these reasol~s. the hearsa~ statements of L.V. sl~ould ha\le 

been e~cluded. The conviction must be reversed and the case remanded to 

the trial court for a new trial without consideration of the hearsay 

statements. Ryun. 

11. THE TRIAL J U D G E  VIOLATED T H E  iPPEARANCE OF F I IK\ESS  BI1 
EXPRESSING HIS OPINIOY A B O l  T L.V.'S CREDIBILITI1 PRIOR T O  

THE C O M M E N C E M E h T  O F  TRI 4 L .  

The Fourteenth Amendment pro\ ides that no State shall -'deprive 

any person of life. liberty, or property. u i~hout due process of !am ." I; .S. 

Const. Amend. XIV. The Washington Constitution also guaraixees due 

process. Wash. Const. Article I, S e c t i o ~ ~  9 

- 
1 he due process clause of each constitution guarantees a criminal 

defendant the right to a fair trial in a fair tribunal. Bracy v. Grurfdey, 520 

U.S. 899 at 904, 1 17 S.Ct. 1793 (1 997). Furthermore, -'to perform its 

high f~nciion in the best way 'justice must satis@ the appearance of 

justice.'" In re i2furchison, 349 U.S. 133 a: 136 (1955). quoting Offut~ v. 

- 
United Stufes, 348 U.S. 11. at 14 (1 954). .' I he law goes farther than 

requiring an impartial judge; it also requires that the judge appear to be 

impartial." Stute v. Madry. 8 Wn. App. 61. 70, 501 P.2d ! 156 (1972). 

-'The appearance of bias or prejudice can be as damaging to public 

confidence in the administration of justice as would be the actual presence 

of bias or prejudice." Madry, at 79: Bri.itc-r. I>. Tacoma Cirj- Cozincil, 27 



Wn. A p p  474 at 486, 619 P.2d 982 (1980). revieu, denied 95 Wn.2d 1006 

(1981 ) 

A decision may be challenged ui-idzr the appearance o f f  rarness ' 

doctrine for prejudgment of "issues of fact about parties in a particular 

case" or "partiality evidencing a personal bias or personal pre.judice 

signif) ing an attitude for or against a part) ..." Bzlell v. C'ity of Bremei-ton. 

80 Wi1.2d 5 18 at 524, 495 P.2d 1358 (1 973). quoted with uppro~,aI in 

OPAL i.. Adurns County, 138 Wn.2d 869 a: 890,913 P2d. 793 ( 1996). 

To prevail under the appearance of fairness doctrine, a claimant 

must o111y provide some evidence of the judge's actual or potential bias. 

State I >  Dzdgan, 96 Wn.App. 346 at 354. 979 P.2d 85 (1999). The 

appearance of fairness docrrine can bi: L lolated without any question as to 

the judge's integrity. See, e.g., Dimmel I?. C'umphell, 68 Wn.2d 697, 414 

P.2d I 622 (1 966). 

The scope of a hearing under RCb7  9A.44.120 "is restricted to 

issues pertaining to reliability rather than credibility." State 1,. Gregory, 

80 WE. App. 5 16 at 52 1, 9 10 P.2d 505 (1 996). In this case, Commissioner 

Knebes personally drafted written findings to support his decision to admit 

child hearsay. Those findings went beyond the minimal facts necessaq to 

establish reliability. and instead included Commissioner Knebe's 



judgment that the child was credible. Specifically, the findings included 

the follouing language: 

LV possesses a good memo9 of the incident ... There is no 
shouing that LV had any motive to lie. She viebed the respondent 
as her friend and there are no indications that she had anj  other 
motive except to tell the truth .... LV appears to have good 
character. She did not present an] exaggeration, fantasy or 
dishonesty and she testified ui th  sincere, direct testimony in the 
presence of over thirty people in the courtroom including her 
alleged perpetrator ... LV has been consistent in her statements 
from the first time she disclosed them to her mother on the eve of 
the alleged incident. 
Supp. CP. 

These statements evidence some potential for bias on the part of 

Commissioner Knebes. In particular. the Commissioner's statements that 

"LV possesse[d] a good memory of the incident'' and that .'LV has been 

consistent in her statements from the first time she disclosed them to her 

mother" indicated that he had determined L.V.'s account to be credible. 

In fact. the evidence suggested that L.V.'s account changed over time. and 

that her memoq had become tainted b j  the more chan 50 con\, ersations 

she'd had with her mother (and her therapist) about the incident. 

Because he went on to preside over the trial, serving as the 

factfinder. Commissioner Knebes' potential for bias violated the 

appearance of fairness doctrine. Dugun, szpra. Having ruled on the child 



liearsa! issue. Commissioner Knebes should have transferred the case zo 

another j~idge. 

Because the trial court violated thc appearance of fairness doctrine, 

Ben was denied due process. Accordingl!. his conviction must be 

reversed and the case remanded to the trial court. Dugun. .rzrpu.ir. 

111. RCW 13.40.021(2), WHICH PROHIBITS JURY TRIALS FOR 

JUVENILES, IS UNCONSTITUTIONAL WHEN APPLIED T O  JUVENILES 

CHARGED WITH SEX OFFENSES. 

Under Article I .  Section 21 of the Washington Constitutio~i. "The 

right of trial by jury shall remain inviolate.. ." Wash. Const. Article I, 

Section 21. Article I ,  Section 22 provides that "the accused shall have the 

right . . . to have a speedy public trial by an impartial jury." Wash. Const. 

Article :. Section 22. As with many other constitutional pro\ isions, the 

right to a jury trial under the Washington State Constitution is broader 

than the federal right. State v. Hobble, 126 Wn.2d 283,298-99, 892 P.2d 

A. Analysis under State v. Gzlnn~ull es~ablishes that the VITashington 
Constitution prol~ides broader protection than the U.S. 
Constitution. 

Washington State Constitutional provisions are analyzed with 

reference to the six nonexclusi\ e factors set forth in State v. Gunwall, 106 

Wn.2d 54.58,720 P.2d 808 (1986). Absent controlling precedent, a part). 



asserting that the state constitutio~~ pro\ ides more protection than the 

federal constitution must analyze the issue under Gun~ 'u I / .  Stcite v. 

Lu~l~son. 138 Wn.2d 343.979 P.2d 833 (1999). Since this issue does not 

fall squarely uithin any controlling precedent, the G u n ~ t ~ ~ i l l  factors must 

be examined. Analysis under G u n ~ ~ ~ r l l  sapports an independent 

application of Wash. Const. Article I. Section 21 and Section 22. to this 

case and rnandates reversal of the convictio~~. 

1 .  The language of the state constitution requires jury trials for 
juveniles charged with sex offenses. 

The first Gunwall factor requires examination of the text of the 

state constitutional provisions at issue. Wash. Const. Article I. Section 2 1 

provides that "[tlhe right of trial by j urq s hull remain inviolute.. . " 

emphu)is added. "The term 'ii~violate' connotes deserving of the highest 

protection.. . For [the right to n jurq trial] :o remain inviclate, it must not 

diminish over time." Sofie v. FibreEourd C'orp., 112 Wn.2d 636, 656. 77i 

P.2d 71 1. 780 P.2d 260 (1989). Wash. Const. Article I. Section 22 

(amend. 10) provides that "[iln criminal p-osecutions the accused shall 

ha\ e the right to. . . a speed) pablic trial b~ an impartial jury.. ." The 

direct and mandatory language ("shall ha\ e the right") implies a high level 

of protection. and the provisiocs referecce to "criminal prosec~itions" does 

not distinguish between adult and ju~en i i e  prosecutions. 



Thus juveniles who are "accused" in "crin~inal prosecutions.. .shall 

h a ~ e  the right to. . . trial b) an impartial jurq" (under the plain language of 

Article I, Section 22). and a juvenile's right to a jury trial as it existed in 

1889  nust st not diminish over time." Sojie Y. Fibl-ebourd C'orp.. at 656. 

The current statutory scheme, requiring bench trials in juvenile court, even 

f o r j u ~ ~  eniles charged with sex offenses. directly violates both provisions 

of the constitution. Gunti,ull factor one favors an independent application 

of these provisions. 

2. Significant differences in the texts of parallel provisions of the 
federal and state constitutions favor an independent app!ication of 
the state constitution in this case. 

The second Gunwall factor requires analysis of the differences 

between the texts of parallel provisions of the federal and state 

constitutions. Wash. Const. Article 1. Section 2 1. which declares "[tlhe 

right oitrial by jury shall remain inl~iolate . . . ." has no federal 

countergart. The Washington Supreme Court in Pusco v. ~Muce, supru, 

found the difference between the two co~lstitutions significant. and 

determined that the state constitution provides broader protection. The 

court held that under the Washington Consritution "no offense can be 

deemed so petty as to warrant denying a jw-5 3ial if it constitutes a crime." 

This is In contrast to the more limited pro~ections available under the federal 



constitation. Pacco v. Mace. at 99-100. This difference in language 

betweeil also favors an independent application of the state constitutioll. 

3. State constitutional history. state common la\%, historq. and pre- 
existing state law require jury trials for ju~eni les  charged with sex 
offenses. 

Under the third and fourth Gz/nl~'crll factors this Court I I I L I ~ ~  look to 

state common law history. state constitutional history. and other pre- 

existing state law. 

Wash. Const. Article I, Section 2 1. Washington "preserves the 

right as it existed at common law in the territory at the time of i s  

adoption." Pusco v. Mace. supra, at 96. See also State v Scht~cd. 109 

Wn.2d 1. 743 P.2d 240 (1 987); State I: ilohhle, szdpra; Stttte v Smith. 150 

Wn.2d 135 at 15 1, 75 P.3d 934 (2003). In i 889, Juveniles in U'ashington 

were entitled to trial by jury. Code of 1 S8 I .  ch. 87, Section 1078. 

A separate juvenile court developed in 1905; however. juveniles 

retained the right to a jury trial until 1937. Laws of 1905, Ch. 18. Section 

2; La\% s of 1937. Chapter 65. Section 1. Cases analyzing the 

constiiutionality of the juvenile system ha\ e weighed the extent to which 

juvenile court differs from adult court. In essence. nonjuq triais have been 

permi~zed because juveniles were not comicted of crimes. 

In Estes v. Hopp, 73 Wn.2d 263. 268,438 P.2d 205 (1968), the 

Washington Supreme Court described the i ~ v e n i l e  system as rehabilitative 



and nc;nad\ ersarial. and noted that a primal? benefit mas tile system's pri~rate 

and informal character. E5le.s 11 Hopp at 248. In Siate v Lci~rllcj . 9 1 Wn.2d 

654, 591 P.2d 772 (1977). the Supreme Co::rt noted a shift from 

rehabilitation toward punishment, and M arned that jury trials ~ o u l d  be 

required once ':juvenile proceedings [became] akin to an adult criminal 

prosecution." Lu~i~ley at 656. in S"i'~l/e v. SchaaJ; 5 upm, the C o ~ ~ r t  

examined amendments to the act and collcluded that "Juvenile 

proceedings remain rehabilitative in nature and distinguishable from adult 

crilninal prosecutions." Schauf. 109 W L I . ~ ~  at 4. In Monroe 13 Soliz, 132 

Wn.2d 314, 939 P.2d 205 (1 997), the Court again suggested that juveniles 

would be entitled to a jurj trial once ju\ enile proceedings "substantively" 

resembled adult criminal trials or when juveniles were "encumbered with 

the far more onerous ramificat~ons of.. . adult conviction." lMoni.oe v. 

Soliz, szlpra, at 427. 

The Court of Appeals has reexamined the issue and reached the 

sanie conclusions. relying on the reaso~ling of Schaaf and _Monvoe v. Soliz. 

See, e g , State v. Chavez. 3006 Wash. App. LEXIS 1 849 (2006): State v. 

,Weade. 129 Wn. App. 918, 120 P.3d 975 (2005); State v. Tui supra; 

State 1, JH. .  96 Wn.App. 167, 978 P.2d l i 2 1 (1 999). 

Significant changes haxre occurred in Washington's system since 

the Supreme Court last examined the issue. Ameridments to the statutes 



and ne\\ court decisions have eliminated many of the distinctions beheen  

the ju\ enile system and the adult criminal system. The emphasis has 

shifted from rehabilitation to punishment. and the conditions referenced in 

Lawlej and Soliz have come into plaq. The present incarnation of the 

juvenile sqstein resembles the adult sqstem. .just as it did jvhen the 

constitution uas  adopted in 1889. 

First, under RCW 13.04.01 I(:). a jubenile "'[aldjudication' has the 

same meaning as 'conviction' in RCW 9.94A.030. and the terms must be 

construed identically and used interchangeably." Because of this. a former 

distinguishing benefit of the j u ~  enile s j  s ten  has \ anished. The distinction 

is not nlerelq linguistic: it is permissible to deny jury triais oniq ifjuvenile 

proceedings are civil rather than criminal. The Schaaf court believed the 

distinction to be vital. Schaaf at 7-8. 

Second, amendments to the Juvenile Justice Act have lengthened 

the minimum period of JRA commitment. added a "clearly too lenient" 

aggral zting factor. and eliminated flexibilirt in imposing restitution. See 

RCW 4 3.40. 

Third, the goals of the juvenile sq stem and the adult system have 

converged. and now both systems strike a similar balance between 

punisllment and rehabilitation. Elrery rehabilitative aspect of the juvenile 

system has an adult counterpart. For example, juvenile sex offenders may 



be eligible for SSODA; adult sex offenders may be eligible for SSOSA. 

Both programs favor treatment oker incarceratio~~ Conptrrc RCW 

13.30.160(3) with RCW 9.94A.670. Similarly, juveniles uith drug 

proble~?~s may be eligible for treatment rinder the CDDA program (RC W 

13.30.0357 and RCW 13.40.165) ~ h i l e  their adult counterparts may be 

eligible for treatment under DOSA (RCW 9.94A.660) or. where available, 

under Drug Court (RCW 2.28.170). .Tu\ eniie offenders can be eligible for 

diversion (RCW 13.40.070) or deferred disposition (RCW 13.40.127) 

while adult offenders can go through local prefiling diversion programs (if 

charged m ith f e l ~ n i e s ) ~  or can resoh e :nihdemeanors through .-Agreed 

Orders of Continuance." deferred seiitences (RC W 35.50.255. RC W 

3.66.058. RCW 3.50.330). and deferred prosecutions (RCW 10 05). 

Fourih. juveniles adjudicated in the juve~i le  system are 

increzsingly housed in adult prison. Pro\ isions have been added to RCW 

13.40.280 easing the transfer process m hen assaults on staff or other youth 

are alleged-the burden now shifts to the juvenile to show he or she 

should not be transferred to adult prison. RCW 13.40.280(4). Thus a 

%ithough not created by statute. such programs are clearly contemplated. See 
RCW 9.91A.411. 



juvenilc can be incarcerated in adult prison until the age of 21. ~+:ithout 

benefit of a jury trial. 

Fifth. confidentiality and privacy have disappeared from juvenile 

proceedings. and juvenile offenders are no\\ stigmatized in the same 

manner as adults. Proceedings and records are open to the public (RCW 

13.10.110(6); RC W 13.50.050(2)); furthesn~ore, juvenile records can 

9 general11 not be destroyed, and can onlj be sealed under circumstances 

equi~ralent to SRA provisions allowing adult felonies to be vacated. RCW 

13.50.050: RCW 9.94A.640. Juvenile con\ iction records can be 

disseininated without restriction, RC'\X7 10.97.050. and listed on background 

checks under RCW 43.43.830(4). Juveniles convicted of Class A sex 

offenses must generally register as sex offenders for life. juveniles convicted 

of Class B sex offenses must generally register for at least 15 years. and 

juveniles convicted of Class C sex offenses must genesall) regisrer for at 

least 10 y e a r s . ' @ R c ~  9A.44.130; RCW 9A.44.140. The current scheme 

'' The sole exception is where the entire criminal record consists of only one referral 
for diversion. RCW 13.50.050. 

, O  There are three exceptions to these rules. First, adults and juveniles who stay out 
of t rou~ ie  for ten years may petition for relief of the registration requirement. Second, 
juveniles who were 15 or older at the time of the offense may petition for relief. which will 
be granted "only if the petitioner shows. bith clear and convincing evidence. that future 
registration of the petitioner will not serve the purposes o f '  the registration statute. RCW 
9A.44.140. Juveniles who were under age 15 may petition and be granted relief if they 
haven'r been adjudicated of any additional sex or kidnapping offenses mithin the 24 months 



also requires community and school notification whenever juveniles 

convicr~3d of stalking, sex offenses, or violent offenses leave JRA custod]. 

RCW 13.30.215. 

Sixth. the juvenile courts invade a juvenile offender's privacy by 

collecting personal data, including fingerprints, DNA, and blood for HIV 

testing. RCW 70.24.340 and RCW 43.13.754. 

Seventh. Juvenile convictions play a significant role in adult 

sentencing. The SRA's definition of '-criminal history" now specifically 

includzs juvenile adjudications and no longer drams any distinction between 

juvenile and adult convictions. All juvenile adjudications (including 

misdemeanors) are to be included in an adult's criminal history, regardless of 

the age of the juvenile at the time of the offense. RCW 9.94A.030(12). In 

1997. the Legislature dispensed with special treatment for juvenile felony 

adjudications in calculation of an adult offender score.' ' Under the current 

system. all juvenile felonies count in the calculation of the adult offender 

score. regardless of the age of the juvenile at the time of the offense. 

RCW 9.93-4.525. Juvenile convictions "mash out" of the offender score in 

following the conviction and can prove by a preponderance of the evidence that future 
registrazion will not serve the purposes of the registration statiite. RCW 9.4.44.140. 

! ' The only exceptions are for nonviolent offenses and for drug convictions scored 
against ciirrent drug offenses. RCW 9.94A. 



the same manner as adult offenses. RCM.' 9.94A.525. Multiple prior 

-ju\enile con\ ictions are nou scored under the "same criminal conduct" 

analysis used to weigh multiple adult prior convictions. rather than the 

more lenient method previously in effect. RCW 9.94A.525. Furthermore. 

serious juvenile traffic convictions and felony traffic offenses enhance a 

sentence for vehicular honlicide and vehicular assault in the same manner 

as adulr convictions. RCW 9.94A.525. Juvenile felonq convictions for 

violent offenses or sex offenses also count 9s if they were adult 

convicrions. and score as multiple points against other \. iolent or sex 

offenses. RCW 9.94A.525. Adults with juvenile records are nom 

ineligible for some of the special progranis available under the SRA. See. 

e.g., RCW 9.94A.690(l)(a)(ii) (work ethic camp). RCU' 9.94A.660 

(DOSX), RCW 9.94A.650 (First time offender naiver). 

Juvenile convictions result in a broader range of collateral 

consequences than ever before. RCW 9.4 1.040 now prohibits children 

convic~ed of a juvenile felony from possessing a firearm. even under 

circumstances where other children are ailowed to do so. RCW7 9.41.042. 

Felon! drug offenses disqualify juveniles for public assistance m d  food 

stamps. RCW 74.08.025(4). Juveniles convicted of alcohol or drug 

offenses lose their driver's licenses for at ieasr one year. RCW 46.20.265. 



Furthermore, Schauj'and the other cases addressing the issue of 

juvenile jury trials have all compared the i u o  systems as a uhole; they 

ha\ e not focused on the uay the juvenile justice system treats the 

indi\ id:~al defendant in a given case. This is not the correct comparison. 

Instead. the focus should be on the deprivation of the appellant's 

constitutional rights. The appellant's particular circumstances. including 

the offenses charged, should be compared with the offenses that trigger an 

adult defendant's constitutional r igb~ io a jury t r i a l . ' q t  is of little import 

that some theoretical juvenile charged ui th  minor offenses might have 

rehabilitative options available; instead. the actual concrete facts of an 

individual juvenile's case must be evaluared to see if the jury right applies. 

Applying this test to the facts of this case, it is clear :hat Ben 

should have been afforded a jury trial. His charges made him ineligible 

for nearly all of the special rehabilitative programs available IG other 

juveniles. Despite the complete absence of any criminal historj. he could 

not participate in Diversion or Youth Court (RCW 13.40.070. RCW 

13.40.580 et seq.), Deferred Disposition (RCW 13.40.127). the Suspended 

Disposition -4lternative ("Option B." RCU' 13.40.0357). the Chemical 

" The Washington Supreme Court has decided that the right to a jurq trial attaches 
to any sffense, no matter how petty, that constitutzs a crime rather than an infraction. Pasco 
v. Mace. at 49. 



Dependency Disposition Alternative ("Option C." RCW 13.40.0357, 

RCW 13.40.160(4), and RCW 13.40.165). the Mental Health Disposition 

Alternative (RCW 13.40.160(5) and RCW 13.40.167), or the Juvenile 

Offender Basic Training Camp program ('.boot camp," RCW 1 3.40.320).13 

In the absence of these key rehabilitative options, the ju\ enile 

system's treatment of Ben did not diffir from the adult sq stem's treatment 

of adul~s charged w-ith petty crimes. Indeed, adults charged with 

misdemeanors and gross nlisdemeanors i~ave  a greater range of 

rehabi!itative options available than Ben does. but are still guaranteed j ~ ~ r y  

trials linder the state and federa! constitutions. 

For juveniles charged viith sex offenses (such as the offense here), 

juvenile court is a formal, adversarial system with serious conseqilences. 

Refusal to allow juvenile cases to be tried to a jury reflects indifference to 

individual rights, and is antithetical to our state constitution's strong jury 

protections. The framers of our state cons~itution would not ha\ e tolerated 

this result. 

The context in which our state constitution was adopted and the 

development of the law in Washington since territorial days require jury 

. - 
' "  The only special program he could have been eligible for was the Option C 

Chemicai Dependency Disposition Alternative. RCVAJ 13.40.165. 



trials Ibrjuveniles charged with sex offenses. Gzlnwall factors 3 and 4 

favor an independent application of Article I. Section 2 1 and Section 22. 

In order to give the proper interpretation to these constitutional pro\~isions. 

juveniles charged with sex offenses must be restored the right to trial by jury. 

1. Differences in structure betmeen the federal and state 
constitutions favor an independent application of the state 
constitution. 

In State 1: Young. 123 Wn.2d 173. 867 P.2d 593 (1993). the 

Supreme Court noted that -'[t]he fifth G ' L L ~ I I ~ U I ~  factor ... uill  aluays point 

touard pursuirig an independent state consritutional analysis because the 

federal constitution is a grant of power from the states, while the state 

constirutian represents a limitation of the State's power." Sture I.?. Yozi~zg. 

at 180. The Schuuf Court did not have the benefit of this decision. 

5. The right to a j u q  trial is a matter of particular state interest or 
iocal concern. 

The sixth Gunwall factor deals w-ith whether the issue is a matter 

of particular state interest or local concern. The right to a jurq trial for 

juveniles charged with sex offenses is a matter of State concern: clearly 

there is no need for national uniformit) on the issue. Schuuf: 109 Wn.2d at 

16. Indeed, several states pro\ ide juq trials io all j ~lveniles on independent 

state constitutional grounds. See e.g. Slulu T. Eric 122 N.M. 136, 925 

P.2d ! 198. 1 199-1200 (N.M. 1996); Stute ex ye/. Anglin 1.3. _Mitchell. 596 



S.W.2cl 779, 789 (Tenn. 1980): RLR 1.. Siarz. 487 P.2d 27, 35 (Alaska 

1971)." Gunu~crll factor number six thus also points to an independen! 

application of the state constitutional pro~,ision i:: this case. 

.41! six Gunwall factors favor an independent application of Article 

I, Section 21 and Section 22 of the Washington Constitution. Our state 

constitution provides greater protection to juveniles charged M it11 sex 

offenses than does the federal constitution. and requires that the critical 

facts be submitted to a jurj,. 

B. Benjamin C. was denied his constitiltional right to a j or) trial 
because the court found him guilt! of a seu offense uitliout 
obtaining a valid M aiver the right. 

Waiver of the right to a jury tria! must be made knonir;y!q, 

intelligently and voluntarily: the waiver must either be in writing. or done 

oraily on the record. State v. T~eur ,  109 VvTn.App. 419 zt 442-128, 35 P.3d 

1192 (2001). Because the constitutional right to a jury trial is one of the 

most f~r~damental  of constitutional rights. it cannvt be waived '.\I ithout 

. . .. 
the full! informed and publiclq acknowiedged consent of the L--bnt.. . 

Taylor v. Illinois 484 U.S. 400 at 418 n. 24. 108 S.Ct. 646 (1938). In rhe 

14 Other states provide for juq trials bq sra:Lxe. See. e g., Massachussetts Geceral 
Laus Chapter 1 19 Section 55A. 



absencc of 'a ~ a l i d  waiver. a conviction obtained \+ithout a jur] ~sial must 

be re\ essed. Treuf, suprtr. 

In this case, Ben did not w a i ~ e  his constitutional right to  a j u q  

trial. z2ccordingly, the conviction mas obtained in violation of h;s right to 

a jury trial. The conviction must be reversed and the case remanded to the 

tria! court. 

For the foregoing reasons, the con\ iction must be reversed, and the 

case remanded to the Juvenile Court for a jury trial. At tria!. L.Ir.'s 

hearsaq statements and drawings must be excluded. 

Respectfully submitted on October ! 9, 2006. 
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