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ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Is the defendant entitled to relief when she cannot establish
that Lieutenant Adamson commented on the defendant’s guilt,
there was a legitimate trial strategy for defense counsel not to
object, and any error that may have been committed was harmless
based on the evidence presented? (Appellant’s Assignment of
Error #1).

2. Are both the law of the case doctrine and the burglary anti-
merger statute directly applicable, and even if they did not apply,
do the defendant’s crimes fail to merge? (Appellant’s Assignment
of Error #2, 3, 10).

3. Does the defendant’s claim of prosecutorial vindictiveness
fail when she is attempting to raise issues that could have easily
been raised in a prior appeal and the State properly alleged
aggravating factors as required by law? (Appellant’s Assignment
of Error #5, 10)

4. Is the defendant entitled to relief under the mandatory
joinder rule when any error was harmless under the facts of this
case? (Appellant’s Assignment of Error #7).

5. Can the defendant establish a double jeopardy claim when

such a claim is inapplicable to sentencing proceedings and the
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State requested the same sentences following each of the
defendant’s trials? (Appellant’s Assignment of Error #6)

6. Does the legislature’s 2005 amendments to the Sentencing
Reform Act which bring it into conformity with the procedural
requirements of Blakely apply to this case, and does the
exceptional sentence imposed conform with the requirements of
RCW 9.94A.537? (Appellant’s Assignment of Error #4, 8).

7. Did the defendant receive constitutionally effective

assistance of counsel? (Appellant’s Assignment of Error #9, 10).

B. STATEMENT OF THE CASE.

1. Procedure’

On December 12, 1996, ROBERTA JEAN ELMORE, hereinafter
“defendant,” was charged with murder in the first degree and two counts
of robbery in the first degree. CP 1-4. All three charges also alleged
firearm enhancements. /d. On December 19, 1996, an amended
information was filed, which listed the name of the defendant’s
accomplices. CP 5-11. On March 7, 1997, a second amended information
was filed, charging the defendant with murder in the first degree, burglary
in the first degree, kidnapping in the first degree, and assault in the first

degree, all with firearm enhancements. CP 12-17. The second amended

" A chart summarizing each amended information is contained in the respondent’s brief
as appendix “A.”
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information also charged the defendant with criminal conspiracy to
commit robbery in the first degree. Id.

On August 6, 1997, a third amended information was filed,
charging the defendant with murder in the first degree. CP 27. The
defendant entered a plea of guilty to the third amended information. CP
18-26. The defendant was sentenced to 400 months of confinement. CP
28-38. In an unpublished opinion, this court allowed the defendant to
withdraw her plea. Appendix “B,” June 23, 2000, Court of Appeals
Opinion.

On January 12, 2001, a fourth amended information was filed,
again charging the defendant with murder in the first degree, burglary in
the first degree, kidnapping in the first degree, and assault in the second
degree, all with firearm enhancements. CP 95-99. The fourth amended
information again charged the defendant with criminal conspiracy to
commit robbery in the first degree. Id. On September 17, 2001, the State
added a firearm sentencing enhancement to the charge of criminal
conspiracy to commit robbery in the first degree in the fifth amended
information. CP 684-707. The defendant proceeded to trial, was
convicted of murder in the first degree, burglary in the first degree,
kidnapping in the first degree, assault in the second degree, and criminal
conspiracy to commit robbery in the second degree, and was ultimately
sentenced to a total of 797 months of confinement. CP 810-824. The

defendant appealed her convictions, and this court reversed for a second
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time and remanded for a new trial. Appendix “C,” May 25, 2004, Court of
Appeals Opinion. The Washington Supreme Court affirmed this court’s
remand for a new trial. Appendix “D,” November 10, 2005, Washington
Supreme Court Opinion.

On January 23, 2006, the State filed a sixth amended information.
CP 237-242. It charged the defendant with murder in the first degree,
burglary in the first degree, kidnapping in the first degree, and conspiracy
to commit robbery in the second degree, all with firearm enhancements.
Id. Tt also alleged that each crime demonstrated a high degree of planning
and/or sophistication and that each crime was committed in the presence
of three physically handicapped persons and their caregivers. Id. It was
further alleged that the crimes of murder in the first degree and burglary in
the first degree had a reasonably foreseeable severe impact on both Ernest
Schaef and Dennis Robertson. /d. The State alleged that the crimes of
kidnapping in the first degree and assault in the second degree had a
reasonably foreseeable severe impact on Ernest Schaef, and that the crime
of conspiracy to commit robbery in the second degree had a reasonably
foreseeable severe impact on Dennis Robertson. /d. Finally, the
information alleged that for the crimes of burglary in the first degree and
criminal conspiracy to commit robbery in the second degree that the
defendant knew or should have known that the victim was particularly

vulnerable or incapable of resistance. Id.
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On March 6, 2006, the State filed the seventh amended
information. CP 386-390. It eliminated several of the aggravating
circumstances alleged in the sixth amended information. /d. The seventh
amended information alleged that each crime was committed with a
firecarm and done with a high degree of planning and/or sophistication. /d.
On the charge of burglary in the first degree, it was further alleged that the
victim was particularly vulnerable or incapable of resistance, and that it
was committed while the victim of the burglary was present. /d. The
seventh amended information also alleged that the crime of conspiracy to
commit robbery in the second degree. Id.

On March 31, 2006, the defendant was found guilty of all five
counts. CP 108-119, 588-601. The jury found the defendant did not
commit any of the crimes with a high degree of planning or sophistication.
CP 590, 594, 598, 601. The jury did find that the defendant committed the
burglary against a victim that was particularly vulnerable or incapable of
resistance, and that the victim was present at the time the burglary was
committed. CP 594. The jury also found that the defendant committed
conspiracy to commit robbery in the second degree against a victim that
was particularly vulnerable or incapable of resistance. CP 601. Finally,
the jury found that the defendant committed all of the offenses while

armed with a firearm. CP 589, 592, 596, 600, 7952

2 March 21, 2006 Special verdict form 4A, designated by supplemental designation.
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The defendant was sentenced to 797 months of confinement—the
same sentence she received after her first trial. CP 120-1223 ;611-623.
The defendant filed a timely notice of appeal on May 15, 2006. CP 631-

643.

2. Facts

Dennis Robertson was a quadriplegic man who had suffered from
cerebral palsy since early childhood. RP 180. Robertson could not walk
or talk, but was mentally sound. /d. Robertson could communicate with
computer software that translated Morse Code. RP 182-183. He attended
Foss and Wilson high schools and graduated from Pacific Lutheran
University with a degree in print journalism. RP 182.

Robertson used his head to tap Morse Code into a computer
attached to his wheelchair via sensors mounted next to his head. RP 182-
183. Robertson owned a home that he shared with two other men who
also had cerebral palsy, Bob Stevens and Bernie Scearcy. RP 183-184.

Dennis Robertson’s sister, Diana Craig, testified that Robertson
was born in 1955. RP 179-180. He died in October of 2004, at the age of

49. RP 180. Robertson lived at 10302 Irene Avenue South in Lakewood

* It appears that the clerk did not include all of the pages when determining the
numbering for the warrant of commitment and judgment and sentence from November
30,2001. Per the clerk’s preparation, there are only three pages to the document. In
reality, however, there are 17 pages in the document.
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with the two other disabled men. RP 184. All three men had care
attendants that cared for them 24 hours a day. Id. Scott Claycamp was
one of Robertson’s attendants. RP 185. Robertson’s monthly income was
approximately $1,200 to $1,300. RP 186. Of that income, approximately
half of it went to rent. /d. On December 11, 1996, Robertson kept his
valuables in a locked safe that was by his bed. RP 188. Robertson
indicated that the most he ever had in his safe was $200. CP 825-831
(exhibit 137, page 439*). Robertson never had thousands of dollars in his
safe. Id. Craig never saw thousands of dollars in the safe, and Robertson
did not have access to that kind of money. RP 189.

April’s Escorts began operation in 1990. RP 125. It operated by a
customer calling the service wanting to meet an escort. RP 125. April’s
Escorts would read the customer descriptions of an escort, and a
background check on the client would be conducted. RP 125. An escort
would have 30 minutes to be ready to go out on a call. RP 128. An escort
would be sent out to the client accompanied by a driver. RP 125. Before

the escort would go in the client’s home, she would check identification to

* The prior testimony of Dennis Robertson was read into the record, but not re-
transcribed. RP 225. For convenience of reference, when referring to previously taken
testimony, the State will cite to the exhibit record, the exhibit number, and the page
number from the exhibit page numbers. ’
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make sure it was the correct house and the correct client. RP 129. The
escorts were to collect their fee up front. RP 129. When the escort
received payment, she was to call the escort service and indicate that
everything was fine. /d. The driver would later pick the escort up and
drive her back to the service. RP 125. In 1996, the hourly rate for an
escort was $160 per hour. That amount was split up with $80 going to the
escort, $20 to the driver, and $60 to the service. Id.

In 1996, the defendant was an employee of April’s Escorts. RP
115, 126, 784. On or about December 4, 1996, the defendant was sent on
a call to a quadriplegic client. RP 130, 787. The client was Dennis
Roberstson. CP 825-831 (exhibit 137, page 431); RP 787. Robertson had
used the service previously. RP 130. Christine Emineth was working at
10302 Irene Avenue Southwest as a caregiver in 1996. RP 326. On
December 4, 1996, Emineth called April’s Escorts on Robertson’s behalf.
CP 825-831 (exhibit 137, page 431-432); RP 328. In response to her call,
the defendant was sent to the residence. RP 330. Emineth paid the
defendant $160 from Robertson’s safe. CP 825-831 (exhibit 137, page
432-433); RP 332. The safe was located in Robertson’s bedroom. CP
825-831 (exhibit 137, page 433). Upon seeing Robertson, the defendant

stated that she could not do this, that it was disgusting and he was
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disgusting. RP 333. The defendant indicated that she was not that kind of
girl, and left. CP 825-831 (exhibit 137, 435).

Emineth followed the defendant and asked for the money she had
given to the defendant back. RP 334. The defendant just kept walking
toward the car. RP 335. Brian Foster worked as a driver for April’s
Escorts. RP 313-314. On December 4, 1996, Foster drove the defendant
to the residence at 10302 Irene Avenue Southwest. RP 316. He recalled
that the client was a handicapped man. RP 317. Within minutes after
dropping the defendant off at the residence, Foster received a page to go
back and pick her up. RP 317-318. During the time the defendant was
sent to see Robertson, Abb Benton, the owner of April’s Escorts, received
a call from Foster indicating that things were not going well on the call.
RP 124-125, 130-131. There had been a discrepancy over money, and
Benton instructed Foster to give the client baék his money and that the
defendant was to receive nothing. RP 131.

After Foster spoke with the caregiver, he determined that the
defendant was to return the money paid to her. RP 319. The defendant
did not want to return the money and‘thought she should have received
payment. RP 319. Foster told Emineth that they would send someone
else. RP 335. He got the money back from the defendant, gave it to

Emineth, and apologized. RP 335. The defendant was very angry. Id.
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Foster then told the defendant that the agency no longer wanted to employ
her and he drove her to her car. RP 321. During the drive to her car, the
defendant was still angry that she had not been paid. RP 321.

Benton understood that the defendant did not realize that the client
was quadriplegic, and had become unhappy with the situation and left. RP
131. The next day, the defendant called April’s Escorts and was very
upset. RP 132. She indicated that she had been treated unfairly and had
not received payment. Id. She told Abb Benton that she was going to get
even with him. Id. She also told him that she did not know how she could
make any money with that “damn quadriplegic.” RP 133. The same day
Benton received a call from the client’s caregiver, and Benton gave the
caregiver the defendant’s telephone number so that calls from that number
could be blocked. RP 134.

In 1996, Carolyn Hammett was a caregiver in the home of Dennis
Robertson. RP 227. On December 6, 1996, Hammett was at Robertson’s
residence. RP 233. She answered the telephone at the residence and a
woman requested to speak with “Chris.” RP 233. Hammett told the caller
that she did not know when Chris would be in, and the caller hung up. RP
233-234. Almost immediately after the first call, the woman called again.
RP 234. This time the woman was very agitated and was screaming. /d.

The woman said that she had been at Robertson’s house for a date and that
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Robertson owed her money. RP 234. The woman threatened to call the
police if she did not get the money. /d The woman indicated that she was
owed $160. RP 235.

Ernest Schaef was a caregiver in the Robertson home. RP 259-
260. December 5, 1996, Schaef was at the Robertson residence and
checked the telephone messages. RP 266. There was a message on the
telephone from a woman indicating that there was money owed and it
needed to be paid. RP 266.

Thorsten Jerde testified that in December of 1996, he had known
the defendant for approximately one month. RP 360. In December of
1996, the defendant discussed committing a robbery with Jerde. RP 362.
The defendant indicated to him that there was a house that had a safe full
of money in it and that it would be easy because the people inside were in
wheelchairs. RP 363-364. The defendant told Jerde that she had been in
the house when she worked for an escort service. RP 363. She told him
that she wanted to go to the house and take the money because they had
“ripped her off.” RP 363. The defendant told Jerde that there was $5,000
in the bedroom safe and that she saw it. RP 364. Jerde and the defendant
had three or four conversations about committing the robbery. /d. During
a later interview, Jerde told Detective Adamson that the defendant had

indicated that she wanted everyone in the house to get hurt. RP 712.

11 - elmoreroberta (3).doc



The defendant drove Jerde and her friend Gordon Crockett by the
Robertson home approximately three times. RP 365. During a drive past
the Robertson home the defendant pointed to a bedroom where the safe
was located. RP 366. There was a discussion that the money obtained
would be divided equally. RP 366. Jerde thought that the defendant
wanted the people inside the house hurt. Id.

Gordon Crockett agreed to commit the robbery. RP 367. He and
Jerde discussed using Jerde’s handgun during the robbery for intimidation.
RP 367. On December 10", Crockett attempted to recruit Dale Allen to
participate in the robbery. CP 825-831 (exhibit 107°). The first discussion
of the plan was what the defendant wanted done. /d. Crockett told Allen
that a friend of his worked for an escort service and had worked at a
paraplegic man’s house but that they had not paid her. /d. The girl
wanted the man and his caretaker “taken care of.” Id. Crockett told him
that if they took care of the caretaker, the girl would take care of them
“financially, sexually, maybe both.” Id. Allen was told that there were
thousands of dollars in a safe in the house, which was to be the reward for
doing the job. Id.

Crockett told Jerry Wilms that Crockett’s girlfriend had performed

some type of dance for someone, and had gotten “ripped off.” RP 438.

3 Video deposition of Dale Allen, which was played for the jury on March 27, 2006. RP
624.
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Crockett had been asked to go collect the money owned. /d. Crockett had
indicated that his girlfriend was livid about getting ripped off. RP 438.
Someone made a statement about someone being in a wheelchair. RP 439.
Crockett told Wilms that his girlfriend had been to the house and that there
was a small lock box or safe with checks, credit cards, and money inside.
RP 439. According to Jerde and Crockett, the safe contained a significant
amount of money. RP 439.

In a separate conversation, Crockett, Allen, Bob and Carol
Edwards, and Michael Kunz talked about the robbery. Id. Crockett
wanted to get the money from the house and indicated that he was going to
take a gun that he had. /d. Allen saw the gun that Crockett had. Id.
Crockett wanted Allen to go to the door of the house and ask for directions
while Crockett stood to the side of the door. /d.

The same day, approximately an hour and a half later, Allen,
Crockett, and Kunz walked to the house Crockett wanted to rob. /d. They
observed the house from a field across the street, and Crockett walked by
the front of the house to get an idea of how many people were inside. Id.
Allen and Kunz then refused to participate in the robbery. /d.

Before the robbery, Jerde asked the defendant for bullets for the
gun, which the defendant provided. RP 368. The defendant later told
Lieutenant Adamson that she had retrieved the bullets from her closet and

given them to Crockett. RP 681. Before the robbery, Jerde, Crockett,
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Jerde’s girlfriend Denise Chamberlain, and the defendant went to a rock
quarry to use the gun for target practice. RP 362, 368.

In the morning hours of December 11, 1996, Jerde, Crockett,
Wilms and Carol Edwards were at Jerde’s apartment and in the “spur of
the moment” decided to break into the Robertson residence. RP 369-370.

Jerde, Crockett and Carol Edwards got in Wilms’s car and he agreed to
drive them to the house. RP 442. At the residence, Jerde, Crockett, and
Edwards got out of the car and Wilms waited. RP 443.

Edwards knocked on the front door, and Crockett was with her.
RP 372. On December 11, 1996, Schaef was working at the Robertson
residence. RP 276. At approximately 6:15-6:20 a.m. Schaef answered a
knock at the door. RP 284. He saw a woman standing on the front porch
of the residence asking for directions. RP 285. He felt that there was
something wrong about the situation so he tried to close the door. RP 285.
Schaef had recently returned to work after a hernia operation. RP 264. As
he tried to close the door he saw movement out of the corner of his eye.
Id. He was trying to shut the door when another person came in, hit the
door and pushed. RP 285. Schaef was standing on a throw rug that was
on top of linoleum, and he slid across the floor. Id. The man came in,

brandishing a firearm and demanded that Schaef get on the floor. RP 286.
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The firearm was a .357 Python magnum. RP 287. The man then went to
the back door and let another man inside. RP 287.

Jerde was at the back door of the residence. RP 372. Ultimately,
Crockett opened the back door for Jerde. RP 372. Crockett had the gun
that was loaded with the bullets provided by the defendant. RP 373. Jerde
put a stocking over his face to hide his appearance. RP 373. Once inside
the residence, Jerde saw someone lying on the floor and Crockett told the
person to stay there. RP 373-374. Jerde went to look for the safe in the
room that the defendant had described for him. RP 374. Schaef heard the
two men talking to each other and indicating that the safe was in the back.
RP 288. They then proceeded to Dennis Robertson’s bedroom. /d. Once
in the room where the safe was located, Jerde saw one person on the floor
and one person on a bed. RP 374. Crockett was holding the people at
gunpoint. RP 374-375. Jerde picked up the safe and left the room. RP
375. As Jerde was walking out of the door he heard a gunshot. RP 375.
Schaef was still in the hallway when he heard a shot, heard Robertson
screaming, and saw the two men coming out with a safe. RP 289.

When Crockett and Jerde returned to the car they were carrying a
lock box. RP 444. Once in the car, Jerde asked Crockett about the
gunshot sound. RP 378. Crockett told him “it just went off.” RP 378.

Jerde, Wilms, Edwards, and Crockett kwent back to Jerde’s apartment
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where they broke open the safe. RP 379. Inside the safe were some
papers and a few dollars. RP 379. Schaef stated that at the time of the
robbery the safe contained $30 to $40 at the most. RP 305. Edwards,
Wilms, and Crockett later told Dale Allen that there was $12 in the safe.
CP 825-831 (exhibit 107). There was not $5,000 in the safe and Jerde was
angry. RP 379. If the defendant had not told him that the safe had
contained $5,000, Jerde probably would not have gone to the residence
and robbed it. RP 381. If the defendant had not shown Jerde the location
of the residence, he would not have gone back to the house and stolen the
safe. Id.

1" Crockett returned to the

On the morning of December 1
Edwards’ home. CP 825-831 (exhibit 107). Allen saw Crockett flip a
shell casing in the air and say, “I finally got to use one of these.” Id.
Crockett told Allen to get rid of the gun. Id.

The next day, Allen, Edwards, and Wilms attempted to forge and
cash one of Robertson’s checks. RP 449-450. Wilms was interrogated
and confessed his knowledge of what had occurred at the Robertson
residence the night before. RP 452-453.

The murder was described on television during the following days.
RP 595-596. Lanthan Kelley, Jr. watched the television newscast in

disbelief as he recalled the defendant and her husband having discussed

robbing a quadriplegic man. /d. Kelley notified the police and gave them
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the defendant’s name. Id. After the defendant was arrested and in
custody, she called Kelley and threatened to kill him. RP 596.

Pierce County Sheriff Deputy Donato and Deputy Wulick
responded separately to the report of a shooting at 10302 Irene Avenue
Southwest in Lakewood, Washington. RP 142-143, 575-577. Ernest
Schaef was waving the deputies down in a frantic manner. RP 144, 578.
Schaef indicated that his friend was hurt bad. /d. Upon entering the
house, Deputy Donato went to the far west room and observed a man in a
bed covered up to his neck with blankets and a man on the ground with a
gunshot would to the back of his head. RP 145. The man on the ground
was later identified as Scott Claycamp. /d. The man in the bed was
identified as Dennis Robertson. /d.

When Deputy Donato observed Claycamp, he was laying with his
hands underneath him and his face on the ground. /d. There was a large
pool of blood on the back of his head. RP 145-146. Deputy Donato
described Robertson’s demeanor as terrified. RP 150. He was shaking.
Id. Deputy Donato was able to communicate with Robertson. RP 151.
Robertson indicated that Claycamp was lying on the floor when he was
shot and that he was not physically fighting with the suspects. RP 151-

152.
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Dr. Werschkul, the chief of neurosurgery at Madigan Army
Medical Center, testified that he treated Scott Claycamp. RP 512, 514.
Dr. Werschkul determined that Claycamp had sustained a gunshot wound
to the head, and was severely injured. RP 514. Surgery was performed to
remove blood clots on the inside of the cranial cavity in hopes of reducing
pressure on the brain, but the chance of Claycamp surviving his injuries
was poor. RP 515. The surgery did not help Claycamp and he died
shortly thereafter. RP 516. Dr. Roberto Ramoso, an associate medical
examiner for Pierce County, performed the autopsy on Claycamp. RP
518, 520. He determined that the cause of Claycamp’s death was a
gunshot wound to the head. RP 534.

The defendant testified on her own behalf. RP 776. She agreed
that April’s Escorts had sent her to the Robertson house, but she left after
she observed Robertson naked. RP 786-787, 794. She testified that she
had called the Robertson house later and that a woman there had agreed to
pay her the $160 to not involve Robertson further. RP 801. Elmore stated
that she was going to accept the money and that she had discussions with
Crockett about the money. RP 802. She asked Crockett to go get the
money for her. RP 803. The defendant admitted that she had a
conversation with Crockett during which he suggested that they rob the

Robertson residence. RP 843. She also admitted that she drove Crockett,
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Jerde, and Chamberlain by the Robertson residence and pointed it out to

them. RP 856.

C. ARGUMENT.

1. LIEUTENANT ADAMSON DID NOT
COMMENT ON THE DEFENDANT’S GUILT,
DEFENSE COUNSEL HAD A LEGITIMATE
TRIAL STRATEGY IN NOT OBJECTING TO HIS
TESTIMONY, AND ANY IMPROPER OPINION
TESTIMONY THAT WAS ADMITTED WAS
HARMLESS GIVEN THE OVERWHELMING
EVIDENCE.

Generally, no witness may offer testimony in the form of a direct
statement, an inference, or an opinion regarding the guilt or veracity of the
defendant; such testimony is unfairly prejudicial to the defendant “because
it invades the exclusive province of the jury.” City of Seattle v. Heatley,
70 Wn. App. 573, 577, 854 P.2d 658 (1993), review denied, 123 Wn.2d
1011, 869 P.2d 1085 (1994); State v. Black, 109 Wn.2d 336, 348, 745
P.2d 12 (1987). “Opinion testimony” means evidence that is given at trial
while the witness is under oath and is based on one’s belief or idea rather
than on direct knowledge of facts at issue. State v. Demery, 144 Wn.2d
753, 759-760, 30 P.3d 1278 (2001). Washington courts have “expressly
declined to take an expansive view of claims that testimony constitutes an
opinion of guilt.” State v. Demery, 144 Wn.2d at 760, quoting Heatley,
70 Wn. App. at 579. In determining whether a challenged statement

constitutes impermissible opinion testimony, the court should consider the
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circumstances of the case, including the following factors: the type of
witness involved; the specific nature of the testimony; the nature of the
charges; the type of defense; and, the other evidence before the trier of
fact. Demery, 144 Wn.2d at 758-59.

The following has been found not to constitute improper opinion
testimony: a taped confession which included a detective’s questions that
essentially accused the defendant of lying, Demery, supra; an officer’s
opinion based solely on his experience' and his observation of the
defendant’s physical appearance and performance on the field sobriety
tests that he was “obviously intoxicated and affected by the alcoholic
drink . . . [and] could not drive a motor vehicle in a safe manner” Heatley,
70 Wn. App. at 576, 579-80; a CPS worker’s sfatement -“I believe you™-
to a child in an out of court interview said to encourage the child to
disclose; State v. Jones, 71 Wn. App. 798, 863 P.2d 85 (1993), review
denied, 124 Wn.2d 1018, 881 P.2d 254 (1994). The Supreme Court has
required compliance with ER 103 before considering claims of improper
admission of opinion testimony. State v. Black, 109 Wn.2d 336, 348, 745
P.2d 12 (1987).

In the case now before the court, defendant asserts that there was
improper admission of opinion testimony during the testimony of
Lieutenant Adamson. Brief of Appellant at page 15-19. Defendant asserts

that the following statement made by Lieutenant Adamson was improper:
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We were at a point where the interview was going back and
forth, and she was at points being evasive, being untruthful.
I sensed deception, and I finally got to the point where I
confronted her that I believed that she participated in the
robbery, and that was based on the identification by Mr.
Schaef.

RP 687.
Defendant also asserts that it was error for Lieutenant Adamson to
state the following:

Detective Farrar had to leave to go to the Calico Cat Motel.
And when he came back we took more computer time,
more time to complete the montages, and then a lot of the
inconsistencies and evasiveness of the information that she
was providing, provided us, she was gradually giving us
more and more information. I didn’t feel at that point that
we had basically come to a point were I felt that we were
going to get more information if we continued the
interview.

RP 689.

Because there was no objection to this allegedly improper
evidence, defendant has failed to comply with ER 103 and this error has
not been preserved for review. A defendant may only appeal a non-
constitutional issue on the same grounds that he or she objected on below.
State v. Thetford, 109 Wn.2d 392, 397, 745 P.2d 496 (1987); State v.
Hettich, 70 Wn. App. 586, 592, 854 P.2d 1112 (1993), review denied, 123
Wn.2d 1002, 868 P.2d 871 (1994). Because the defendant did not object
to the statements made by Lieutenant Adamson, she is precluded from

review.
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a. In order to reach the issue on appeal, this
court must make a determination as to
whether the statements were explicit or
implicit comments on the defendant’s

credibility.

While some issues of constitutional magnitude may be raised for
the first time on appeal, not every constitutional issue qualifies. State v.
Scort, 110 Wn.2d 682, 688, 757 P.2d 492 (1988). RAP 2.5(a)(3) is not
intended to afford criminal defendants a means for obtaining new trials
whenever they can identify some constitutional issue not raised before the
trial court.

Rather, the asserted error must be “manifest”--i.e., it must be “truly
of constitutional magnitude.” The defendant must identify a constitutional
error and show how, in the context of the trial, the alleged error actually
affected the defendant’s rights; it is this showing of actual prejudice that
makes the error “manifest,” allowing appellate review. State v.
McFarland, 127 Wn.2d 322, 333, 889 P.2d 1251 (1995).

In State v. Jones, 71 Wn. App. 798, 863 P.2d 85 (1993), review
denied, 124 Wn.2d 1018, 881 P.2d 254 (1994), the defendant sought
review of two instances of allegedly improper opinion testimony of a CPS
caseworker in a child abuse case; only one statement had been objected to
in the trial court. Id. at 812-813. The court examined the unobjected-to
statement -“I believe you”- in the context it was made which was as a

statement of reassurance to encourage the child victim to respond. Id. at
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812. The court found that as this comment was not an express statement
by the witness to the jury that she believed the victim, it did not constitute
manifest constitutional error. Jones, 71 Wn. App. at 812-813.

In order to be found to be an issue that can be raised for the first
time on appeal, this court must make a preliminary finding that the
statements made by Lieutenant Adamson were explicit or almost explicit
comments on a witness’s credibility, thereby creating a potential manifest
error. State v. Kirkman, 159 Wn.2d 918, 155 P.3d 125 (2007). In
Kirkman, detectives testified about competency protocols that they used to
determine of a victim had the ability to tell the truth. Id. at 930, 934-935.
In Kirkman the court looked at several statements made and determined
that they were not explicit, and therefore the issue could not be raised for
the first time on appeal. Id. at 938. The court found that such statements
were not explicit and therefore the issue was not properly preserved for
appeal. Id. at 936. An “explicit statement” is one that is clear and
unmistakable. See State v. Warren, 165 Wn.2d 17, 30, 195 P.3d 940
(2008), cert. denied, _S. Ct. _ (2009).

In the present case, this court must first address whether Lieutenant
Adamson’s statements were explicit statements regarding the defendant’s
credibility. Assuming, arguendo, that this court finds that the statements
were explicit, the defendant still cannot establish that the statements were
prejudicial in light of the overwhelming evidence or that counsel’s failure

to object was not a tactical decision.
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b. Even if the defendant can show that the
statements made were explicit, she cannot
establish prejudice.

i. Defense counsel’s decision not to
object to Lieutenant Adamson’s
testimony was tactical, and
therefore the defendant cannot
establish any prejudice.

The defendant is not asserting that trial counsel was ineffective for
failing to object to Lieutenant Adamson’s testimony. When Lieutenant
Adamson’s comments are read in context, there was a clear strategic
reason for defense counsel to want such testimony to be introduced, and
therefore the defendant cannot establish any prejudice. The reviewing
court will defer to counsel’s strategic decision to present, or to forego, a
particular defense theory when the decision falls within the wide range of
professionally competent assistance. Strickland v. Washington, 466 U.S.
668, 689, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); Campbell v.
Knicheloe, 829 F.2d 1453, 1462 (9th Cir.1987), cert. denied, 488 U.S. 948
(1988).

In context, it appeared that Lieutenant Adamson believed that the
defendant was being deceptive and evasive about her involvement because
Schaef had identified her as the woman who knocked on the door of the
residence immediately before the robbery. RP 687-688. As the State
elicited, the identification made by Schaef was incorrect. /d. Therefore,

counsel may have wanted Lieutenant Adamson’s statements introduced to

-24 - elmoreroberta (3).doc



illustrate that he sensed deception where, at least in part, the defendant
was not being deceptive, thereby making Lieutenant Adamson less
credible. There is a legitimate strategic éxplanation as to why defense
counsel would want such testimony introduced—because it could be
beneficial to the defendant’s theory. Therefore, the defendant cannot
establish any prejudice. There is a legitimate strategic reason for counsel

to have allowed such testimony therefore, the defendant’s claim fails.

ii.  Based on the overwhelming
evidence presented, and the
defendant’s own admissions during
her trial testimony, any error was
harmless.

Even if this court were to find that the defendant’s claim raises a
manifest constitutional error, a harmless error analysis is still applicable.
State v. Kirkman, 159 Wn.2d 918 at 927, citing State v. McFarland, 127
Wn.2d 322, 33, 899 P.2d 1251 (1995), State v. Lynn, 67 Wn. App. 339,
345, 835 P.2d 251 (1992).

First, any error committed in this case was harmless because the
defendant herself provided contradictory statements at trial and the State

did not argue Lieutenant Adamson’s comments in closing®. Lieutenant

® The defendant asserts in her opening brief that the State used the defendant’s
deceptiveness to the officers as evidence of guilt during closing argument. Brief of
Appellant at page 15. Such assertion mischaracterizes the State’s closing arguments.
Moreover, the citation the defendant offers in support of such assertion is incorrect, and
therefore the State is unable to respond to a particular place in the record on which the
defendant is basing her argument.
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Adamson indicated that the defendant did not tell him in the interview that
she had driven Crockett and Jerde past the Robertson home. RP 690.
During her trial testimony, however, the defendant stated that she did
drive Crockett and Jerde past the home. RP 856. When asked if she had
told Lieutenant Adamson that she had driven the others past the home, the
defendant stated, “I couldn’t remember everything in detail. He was
accusing me of murder.” RP 862. The defendant also denied telling
Lieutenant Adamson the full details of her involvement with the robbery.
RP 863. The defendant, by her own admission, did not disclose the extent
of her participation to Lieutenant Adamson. Such admission clearly
supports Lieutenant Adamson’s testimony that the defendant was being
evasive in the interview.

Moreover, the State argued in closing argument that the defendant
was not cooperative and that she did not tell Lieutenant Adamson that she
had driven the other participants past the house and that she drove them to
test fire the gun that was used in the robbery. RP 908. The defendant
essentially acknowledged her own evasiveness. The State did not argue
that the defendant was not credible because Lieutenant Adamson believed
she was being deceptive. Rather, Lieutenant Adamson’s statements are
supported by the defendant’s own admissions that she did not fully
disclose her level of participation in the crimes. Based on the defendant’s
own testimony, she did not disclose her own role in the robbery and

murder when she was interviewed by Lieutenant Adamson. Because the
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defendant admitted at trial that she did not fully disclose her actions to
Lieutenant Adamson, his comment that the defendant was being deceptive
was harmless.

The jury was instructed similarly to the jury in State v. Kirkman,
159 Wn.2d 918, 155 P.3d 125 (2007). In Kirkman, the court determined
the instruction was “relevant (and curative) in claims of judicial comment
on the evidence.” The juries in Kirkman and in the case at bar were both
instructed that they “are the sole judges of the credibility of the witnesses
and of what weight is to be given to the testimony of each.” Kirkman,
159 Wn.2d at 937, see State v. Ciskie, 110 Wn.2d 263, 280, 282-283, 751
P.2d 1165 (1988). In the present case, the jury was instructed, “You are
the sole judges of the credibility of each witness. You are also the sole
judges of the value or weight to be given to the testimony of each
witness.” CP 491-536 (instruction #1). Because the jury, similar to the
jury in Kirkman, was instructed that they alone are the judges of
credibility, any possible error was alleviated.

Second, any error was harmless because of the overwhelming
evidence presented. In State v. Saunders, 120 Wn. App. 800, 86 P.3d 232
(2004), a police officer testified on several occasions that Saunders had
made conflicting statements to the police. Id. at 811. The officer testified
that Saunders’ answers to questions “weren’t always truthful.” /d. at 812.

While the court agreed that such a statement was improper, the court
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found that such error was harmless given the overwhelming untainted
evidence. Id. at 813.

In addition to any error being harmless because the defendant
acknowledged at trial that she did not disclose her full involvement to
Lieutenant Adamson, any error was also harmless in light of the
overwhelming evidence presented. The jury heard testimony from Jerde
that he and the defendant had discussed committing the robbery. RP 360.
Jerde also testified that the defendant told him that there was a safe full of
money inside the Robertson house. RP 363-364. Jerde later reported that
the defendant wanted everyone in the house to get hurt. RP 712. The jury
heard testimony that the defendant even drove Jerde and Crockett by the
Robertson house three times and that the defendant pointed out the
bedroom where the safe was located. RP 365-366. The defendant also
gave bullets to Crockett that were later used in the murder. RP 368, 373,
381, 681. The defendant, Jerde, Crockett, and Chamberlain went to
Jerde’s uncle’s house to fire the gun. RP 646, 724, 779, 810, 853, 863.
The defendant herself admitted at trial that she drove Crockett, Jerde, and
Chamberlain by the Robertson house and that she had asked Crockett to
go to the Robertson house to get money for her. RP 803, 856. Jerde
testified that he probably would not have gone to the victim’s home if the
defendant had not told him about a safe containing $5,000. RP 381.
Based on the overwhelming evidence presented, any error committed by

Lieutenant Adamson’s statements was harmless.
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In State v. Jones, 117 Wn. App. 89, 68 P.3d 1153 (2003), a case
relied upon by the defendant, the court reversed the defendant’s conviction
when a police officer witness testified that he did not believe the defendant
during an interview. Id. at 91. As argued above, however, this case is
factually different from Jones. In the present case, the officer’s
perception of deceptive behavior was mistaken.

The defendant also relies on State v. Romero, 113 Wn. App. 779,
54 P.3d 1255 (2002), and State v. Keene, 86 Wn. App. 589, 938 P.3d 839
(1997), but both cases are factually distinguishable. In State v. Romero,
the police officer testified at trial that Romero was “somewhat
uncooperative” in a holding cell. Romero, 113 Wn. App. 779 at 785.
Romero objected, and the objection was sustained. /d. The officer then
stated that Romero was advised of his Miranda’ warnings and did not
want to talk to him. /d. The court held that Romero’s defense was “built
around his cooperativeness and openness with nothing to hide.” /d. at
793. The court held that Romero’s testimony and concessions were likely
undermined by the officer’s comment. Id. The court ultimately found that
the error was not harmless, holding that . . . the jury could have been
swayed by Sergeant Rehfield’s testimony, which insinuated Mr. Romero

was hiding his guilt.” Id. at 795.

" Miranda v. Arizona, 384 U.S. 436, 86 S. Ct.1602, 16 L. Ed. 2d 694 (1966).
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In the present case, Lieutenant Adamson indicated on one occasion
that he believed the defendant was being deceptive about whether she was
present at the time of the robbery. As argued above, the defendant was not
in fact present at the time of the robbery and was therefore not being
deceptive. Moreover, the defendant in the present case failed to object.
This case is distinguishable from Romero, where Romero’s entire defense
centered around Romero’s own credibility. In this case, Lieutenant
Adamson’s testimony regarding the defendant being deceptive was
actually favorable testimony for the defendant because Lieutenant
Adamson erroneously believed her to be deceptive regarding her presence
at the time of the incident. Moreover, the testimony in Romero extended
to more than a single statement, and included testimony that Romero did
not want to talk to the police. Such comments are more egregious than the
statements made by Lieutenant Adamson.

The defendant also relies on State v. Keene, 86 Wn. App. 589, 938
P.2d 839 (1997). In Keene, the detective testified that she left telephone
messages for the defendant indicating that if she did not hear back from
him she would be forwarding the case to the prosecuting attorney. /d. at
592. In closing argument, the State told the jury, in discussing the fact
that Keene did not return the detective’s calls, that, “It’s your decision if
those are the actions of a person who did not commit these acts.” Id. at

592.

-30 - elmoreroberta (3).doc



In Keene, there was a direct comment on the defendant’s silence.
Id. at 594. The State then suggested in closing argument that the
defendant’s action was an admission of guilt. /d. at 594. In the present
case, Lieutenant Adamson did not comment on the defendant’s silence and
the State did not mention Lieutenant Adamson’s statement in closing. As
argued above, the defendant cannot establish prejudice in light of the
overwhelming evidence presented. The authority cited by the defendant is
distinguishable from the case at bar, and the defendant’s claim is without
merit.
2. THE LAW OF THE CASE DOCTRINE AND
BURGLARY ANTI-MERGER STATUTE ARE
BOTH DIRECTLY APPLICABLE, AND EVEN IF

PRINCIPLES WERE INAPPLICABLE, THE
DEFENDANT’S CRIMES DO NOT MERGE.

a. The law of the case doctrine is directly
applicable, the defendant could have easily
raised this issue in her prior appeal, and
therefore she should be precluded from
raising the merger claim in this appeal.

The defendant alleges for the first time in this appeal that the trial
court erred in imposing a sentence for both burglary and felony murder.
Brief of Appellant at pages 23-24. The law of the case doctrine precludes
such review unless the defendant can demonstrate an application of law
that was clearly erroneous and that it would be a manifest injustice to

apply the doctrine. State v. Worl, 129 Wn.2d 416, 425-26, 918 P.2d 905
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(1996). The court has held that the law of the case doctrine applies not
only when an issue has been litigated in a prior appeal, but when an issue
could have been determined if it had been presented. Id. at 425. The court
stated:

It is also the rule that questions determined on appeal, or
which might have been determined had they been
presented, will not again be considered on a subsequent
appeal if there is no substantial change in the evidence at
the second determination of the cause.

Id. at 425, quoting Folsom v. County of Spokane, 111 Wn.2d 256, 263-
64, 759 P.2d 1196 (1988) (emphasis added).
The court has further held:

Under the doctrine of “law of the case,” as applied in this
jurisdiction, the parties, the trial court, and this court are
bound by the holdings of the court on a prior appeal until
such time as they are “authoritatively overruled.” Such a
holding should be overruled if it lays down or tacitly
applies a rule of law which is clearly erroneous, and if to
apply the doctrine would work a manifest injustice to one
party, whereas no corresponding injustice would result to
the other party if the erroneous decision should be set aside.

Id. at 426, citing Greene v. Rothschild, 68 Wn.2d 1, 10, 402 P.2d 356, 414
P.2d 1013 (1965).

In the present case, the defendant could have raised her claim that
the trial court improperly sentenced her to both felony murder and
burglary in the appeal following the defendant’s first trial. The defendant
concedes that such a claim was not raised in any prior appeal. Brief of

Appellant at page 30. As argued below, the defendant cannot establish
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that any error occurred, and therefore fails to show that the trial court’s
action was clearly erroneous. This court should apply the law of the case
doctrine and refuse to consider this issue.

b. The anti-merger statute is directly on point
and applicable.

In determining whether the crimes involved the same intent, RCW
9A.52.050 clearly permits the charging of and punishment for burglary
and any other crime committed during the course of the burglary. State v.
Lessley, 118 Wn.2d 773, 781-782, 827 P.2d 996 (1992), State v. Bonds,
98 Wn.2d 1, 15, 653 P.2d 1024 (1982), cert. denied, 464 U.S. 831, 104 S.
Ct. 111,78 L. Ed. 2d 112 (1983). As a result, a sentencing judge has
discretion under the burglary anti-merger statute, to punish burglary
separately from crimes committed during burglary, even if both crimes
involved the same criminal conduct. State v. Sweet, 138 Wn.2d 366, 980
P.2d 1223 (1999); Lessley, 118 Wn.2d 781; State v. Kisor, 68 Wn. App.
610, 618, 844 P.2d 1084 (1993), review denied, 121 Wn.2d 1023, 854
P.2d 1084 (1993).

In this case, the defendant asserts that her conviction for burglary
in the first degree merges into her murder conviction. Brief of Appellant
at page 24. By the clear and express language of the anti-merger statute,
RCW 9A.52.050, the burglary can be punished separately from the murder

conviction.
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To support her argument, the defendant relies in part on State v.
Williams, 131 Wn. App. 488, 128 P.3d 98 (2006), adhered to on remand,
158 Wn.2d 1006, 143 P.3d 596 (2006). Williams is easily distinguishable.
In Williams, the defendant was asserting that his convictions for murder
and robbery merged. Id. at 497-498. Williams was not convicted of
burglary, and therefore the burglary anti-merger statute was not
implicated, unlike the case at bar.

Similarly, in State v. Fagundes, 26 Wn. App. 477, 614 P.2d 198
(1980), review denied, 94 Wn.2d 1014 (1980), another case on which the
defendant relies, Fagundes was convicted of felony murder, rape in the
first degree, kidnapping in the first degree, theft in the first degree, and
taking of a motor vehicle. /d. at 478. The court found that the jury could
not properly return guilty verdicts on ﬁrst. degree rape and first degree
kidnapping because the defendant was convicted of felony murder, based
on the fact that the kidnapping and rape charges provided essential
elements of the felony murder conviction. Id. at 485. Fagundes was also
not charged with a burglary, and therefore the burglary anti-merger statute
was not applicable.

In the present case, the anti-merger statute clearly applies. The
defendant was charged and convicted of first degree felony murder and
burglary. CP 589-594. Even if, as the defendant alleges, the crimes

constitute the same criminal conduct, RCW 9A.52.050 allows the court to
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sentence the defendant for each crime separately. See State v. Lessley,
118 Wn.2d 773 at 781.

The defendant also alleges that the kidnapping and burglary
convictions merge. As argued above, the anti-merger statute precludes
merger of burglary and any other crime. The defendant, citing State v.
Weber, 159 Wn.2d 252, 149 P.3d 646 (2006), cert. denied, 127 S. Ct.
2986 (2007), asserts that it is not the burglary that merges, but is the
kidnapping. Brief of Appellant at page 36. Such analysis is flawed.
Under the clear terms of the burglary anti-merger statute, the kidnapping
conviction and burglary conviction would not merge. Moreover, under the
defendant’s analysis, any “lesser” crime that was committed during the
course of a burglary would merge. Such argument is in direct
contradiction to the burglary anti-merger statute.

The defendant attempts to distinguish'State v. Sweet, 138 Wn.2d
466, 980 P.2d 1223 (1999), but it is applicable to the case at bar. The
defendant asserts that the court, in dicta, stated that a defendant could be
charged separately with burglary in the first degree, rape in the first
degree, and kidnapping in the first degree and could be punished

separately for each charge under the burglary and merger statute. Brief of
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Appellant at page 37°. First, the defendant incorrectly categorizes the
holding of Sweet as dicta. The conclusion the court reached in Sweet was
that the burglary anti-merger statute precluded the merging of first degree
burglary committed by means of assault, and assault in the first degree.
Id. at 478-479. The holding of Sweet is directly applicable to the case at
bar. In the present case, the burglary anti-merger statue applies and the
defendant’s claim that the kidnapping and burglary charges must merge
fails.”

Second, the defendant asserts that the Sweet court erred in citing to
State v. Collicott, 118 Wn.2d 649, 827 P.2d 263 (1992). The defendant
asserts that the Sweet court’s reliance on Collicott for the proposition that
a burglary, kidnapping, and rape could be punished separately is

misplaced. Brief of Appellant at page 37. The defendant argues that

% The defendant provides an incomplete quotation in her brief, accompanied by an
incorrect citation. The complete quotation is as follows:

In Bonds we concluded that burglary does not merge with first degree rape,
and also concluded in State v. Collicott that a defendant could be charged
separately with burglary in the first degree, rape in the first degree and
kidnapping in the first degree and, upon conviction, punished for each
charge. Based upon our decision in Bonds and Collicott, we conclude in this
case that under the burglary “anti-merger” statute, RCW 9A.52.050, the
offenses of first-degree assault and first-degree burglary may be separately
charged and separately punished upon conviction for both.

State v. Sweet, 138 Wn.2d 466, 478-479, 980 P.2d 1223 (1999)(internal footnotes
omitted).

° Because the burglary anti-merger statue specifically precludes the merger of the

burglary and kidnapping convictions, an analysis as to whether the restraint used was
incidental is unnecessary.
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“Sweet cited to Collicott for that broad statement. Sweet, 138 Wn.2d at

477. But Collicott did not so hold.” Brief of Appellant at page 37. The

defendant is mistaken. Both Sweet and Collicott hold that the burglary
anti-merger statute is applicable when a burglary and another crime is
committed. In Collicott, the court specifically states:

But in this case, we must additionally consider the burglary
antimerger statute, RCW 9A.52.050. . . In this case Mr.
Collicott was charged with burglary in the first degree
(count 1), rape in the first degree (count 2) and kidnapping
in the first degree (count 3). This is proper under RCW
9A.52.050. Under that statute it is proper also for Mr.
Collicott to be punished for each of the three offenses for
which he has been charged. There is no conflict between
the burglary antimerger statute and the SRA.

Collicott, 118 Wn.2d 649 at 657-658.
The defendant’s claim that the burglary anti-merger statute
somehow does not apply is wholly without merit. It is directly applicable

to the facts of this case.
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c. Even if the burglary anti-merger statute did
not applov, the defendant’s crimes do not
]

merge.

RCW 9.94A.400(1)(a) provides in part:

[Wlhenever a person is to be sentenced for two or more
current offenses, the sentence range for each current
offense shall be determined by using all other current and
prior convictions as if they were prior convictions for the
purpose of offender score: PROVIDED, That if the court
enters a finding that some or all of the current offenses
encompass the same criminal conduct than those current
offenses shall be counted as one crime.

Two or more current offenses meet the same criminal conduct test
if the crimes (1) require the same criminal intent; (2) are committed at the
same time and place; (3) involve the same victim. RCW 9.94A.400(1)(a);
State v. Garza-Villareal, 123 Wn.2d 42, 46, 864 P.2d 1378 (1993); State
v. Lewis, 115 Wn.2d 294, 302, 797 P.2d 1141 (1990).

In this case, the defendant alleges that the burglary and murder
convictions merge, and that the burglary and kidnapping convictions
merge. Brief of Appellant at 24, 36. First, with respect to the burglary

and murder convictions, it is clear that they do not satisfy the same

' The defendant asserts that nothing in the burglary anti-merger statute states that it
would be proper to convict the defendant of both burglary and another crime if there was
insufficient evidence to support both convictions. The defendant is not asserting
insufficient evidence for any of the crimes for which she was convicted. An issue raised
on appeal that is raised in passing or unsupported by authority or persuasive argument
will not be reviewed. State v. Olson, 126 Wn.2d 315, 321, 893 P.2d 629 (1995); State v.
Johnson, 119 Wn.2d 167, 171, 829 P.2d 1082 (1992). Because the defendant raises
insufficiency of the evidence merely in passing and provides no argument, the State does
not address it further, but asserts that there was sufficient evidence for all of the
defendant’s convictions.
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criminal conduct test. The victim of the murder, Scott Claycamp, is only
one of three victims of the burglary—Claycamp, Schaef, and Robertson.
CP 386-390. Schaefis the victim of the kidnapping and assault. Id. The
victims for the murder, kidnapping, and burglary are not the same.
Therefore, the defendant cannot establish that the crimes are the same
criminal conduct, even if this court were to find that the burglary anti-
merger statute did not apply.
3. THE DEFENDANT IS NOT ENTITLED TO

RELIEF UNDER A PROSECUTORIAL

VINDICTIVENESS CLAIM WHEN SHE IS

ATTEMPTING TO RAISE ISSUES THAT

COULD HAVE EASILY BEEN RAISED IN A

PRIOR APPEAL AND THE STATE PROPERLY

ALLEGED AGGRAVATING FACTORS AS
REQUIRED BY LAW.

A prosecutor has great discretion in determining how and when to
file criminal charges. State v. Korum, 157 Wn.2d 614, 141 P.3d 13
(2006) (citing State v. Lewis, 115 Wn.2d 294, 299, 797 P.2d 1141 (1990)).
RCW 9.94A.441(2) provides that “[c]rimes against persons will be filed if
sufficient admissible evidence exists.” In looking to claims of
prosecutorial vindictiveness, there are separate standards to be applied that
are dependent on whether the amendment occurred in a pretrial setting,
after withdrawal of a guilty plea, or following a successful appeal after a

trial conviction.
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When the amendment occurs in a pretrial setting, there is no
presumption of vindictiveness. State v. Bonisisio, 92 Wn. App. 783, 791,
964 P.2d 1222 (1998), review denied, 137 Wn.2d 1024, 980 P.2d 1285
(1999). When the amendment occurs after withdrawal of a guilty plea,
there is still no presumption of prosecutorial vindictiveness. State v.
Korum, 157 Wn.2d 614 at 630-632. In a post-trial setting, the filing of
more serious charges after a successful appeal gives rise to a presumption
of prosecutorial vindictiveness. State v. Bonisisio, 92 Wn. App. 783 at
791.

a. Defendant should be precluded from
alleging prosecutorial vindictiveness for the
State alleging additional predicate crimes
following the defendant’s first successful

appeal.

Questions which might have been considered on a first appeal had
they been presented will not be considered in a subsequent appeal on the
same case absent a substantial change in evidence. Clark v. Fowler, 61
Wn.2d 211, 377 P.2d 998 (1963). In this case, the defendant asserts that
the State acted vindictively when the State added allegations that she
committed murder in the first degree while committing or attempting to
commit robbery in the first degree and/or burglary in the first degree.
Brief of Appellant at page 51. Prior to the defendant’s first appeal, the
State had alleged that she had committed murder in the first degree while

committing or attempting to commit robbery in the first degree.
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The assertion by the defendant that the State acted vindictively in
proceeding on the allegations contained in the fifth amended information
is a matter that should have properly been raised in her second appeal.
While the defendant now asserts that her appellate counsel was ineffective
during her second appeal for failing to raise a prosecutorial vindictiveness
claim, she provides no further analysis.

In State v. Worl, 129 Wn.2d 416, 918 P.2d 905 (1996), the court
held that questions which might have been determined on a prior appeal,
had they been presented, will not again be considered on a subsequent
appeal if there is no substantial change in the evidence. Id. at 425. The
court will “reconsider only those decisions that were clearly erroneous and
that would work a manifest injustice to one party if the clearly erroneous
decision were not set aside.” /d. In the present case, the defendant clearly
could have raised a vindictiveness claim when the State filed the fifth
amended information, or raised it in her second appeal. The defendant did
neither. Aside from merely stating that her attorneys were ineffective, she
has offered this court no authority to support her claim that the law of the
case doctrine'' should not apply in this situation. The issue the defendant
seeks to raise has to do with her first trial, not the current one. The

defendant is not entitled to relief. As discussed below, even if this court

' The State has provided the law regarding the law of the case doctrine in section 2(a),
and incorporates that law into this section by reference.
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were to consider the defendant’s claim in this appeal, she is still not

entitled to relief.

b. The defendant cannot establish a
presumption of vindictiveness.

A presumption of vindictiveness arises when a defendant proves
that “all of the circumstances, when taken together, support a realistic
likelihood of vindictiveness.” State v. Korum, 157 Wn.2d 614, 141 P.3d
13 (2006) (citing United States v. Meyer, 258 U.S. App. D.C. 263, 810
F.2d 1242, 1245 (1987)). There is a rebuttable presumption of
vindictiveness when the same trial judge presides over two or more trials
and the last sentence is more severe than the previous one. State v.
Ameline, 118 Wn. App. 128, 133, 75 P.3d 589 (2003) (citing North
Carolina v. Pearce, 395 U.S. 711, 724-726, 89 S. Ct. 2072, 23 L. Ed. 2d
656 (1969)). The presumption of vindictiveness does not, however, apply
in all circumstances in which a defendant received a more severe sentence.
When there were different judges involved in sentencing, a presumption of
vindictiveness does not apply. State v. Parmelee, 121 Wn. App. 707, 710-
711, 90 P.3d 1092 (2004). While there is a presumption of prosecutorial
vindictiveness when the prosecutor files additional charges in response to
the defendant filing an appeal, as discussed below, that is not what
factually occurred in the case at bar. See State v. Bonisisio, 92 Wn. App.

783, 791, 964 P.2d 1222 (1998).
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In Blackledge v. Perry, 417 U.S. 21,94 S. Ct. 2098, 40 L. Ed. 2d
628 (1974), a case relied on by the defendant, the Court ruled that a
prosecutor could not “up the ante” by filing more serious charges against a
defendant who chose to pursue an appeal. Id. at 27. The court found that
due process is not implicated in all possibilities of increased punishment
following an appeal, but that it is offended if there is a realistic likelihood
of vindictiveness. /d. In Blackledge, the court held that the charging of a
more serious crime after a successful appeal raised a realistic likelihood of
vindictiveness and justified a presumption of illegal motives. Id. at 27.

In the present case, the State did not “up the ante” by adding more
serious charges after the defendant’s second successful appeal. The
charges the defendant faced after her second appeal were the same or less
serious charges that she faced in the current case. At her first trial, the
defendant faced the following charges:

(1) murder in the first degree

(2) burglary in the first degree

(3) kidnapping in the first degree

(4) assault in the second degree

(5) criminal conspiracy to commit robbery in the first degree.

CP 684-707.
In the most recent trial, the defendant faced the following charges:

(1) murder in the first degree
(2) burglary in the first degree
(3) kidnapping in the first degree
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(4) assault in the second degree
(5) conspiracy to commit robbery in the second degree.

CP 386-390.

The only changes from the fifth amended information (on which
the defendant went to trial on the first time) to the seventh amended
information (on which the defendant went to trial on the second time) is
that the State alleged additional predicate crimes for murder and
kidnapping, which is discussed below.'?

The defendant alleges that the State “gave no reason for adding the
new predicate crimes to the felony murder and kidnapping after the first
successful appeal.” Brief of Appellant at page 60. The defendant also
asserts that there was nothing in the record to justify the addition of a new
firearm enhancement after a successful appeal. In this case the defendant
cannot establish that all of the circumstances of the case, when taken
together, support a realistic likelihood of vindictiveness.

First, the State properly pursued a firearm sentencing enhancement
to the conspiracy charge. The firearm enhancement was added following

the defendant’s successful withdrawal of a guilty plea, in the fifth

"> The defendant challenges only the addition of new predicate crimes to the murder and
kidnapping charges, as well as the firearm enhancement on the conspiracy charge. Brief
of Appellant at page 60. The defendant does not challenge the amendment from
conspiracy to commit robbery in the first degree to conspiracy to commit robbery in the
second degree, to which the defendant cannot assert a prosecutorial vindictiveness claim
because the penalties the defendant faced for the amended charge of conspiracy to
commit robbery in the second degree was lower than the penalty for conspiracy to
commit robbery in the first degree.
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amended information. CP 684-707. Under such circumstances, as

discussed below, the State could properly add additional allegations.

c. Even if this court finds that the defendant
can properly raise a prosecutorial ,
vindictiveness claim that should have been
raised in her second appeal, the defendant
cannot show that the State acted vindictively
in adding a firearm sentencing enhancement
to the.5™ amended information, which was
filed after the defendant withdrew her guilty

plea.

In the pretrial setting, courts typically apply the actual
vindictiveness standard, rather than a presumption of vindictiveness. State
v. McDowell, 102 Wn.2d 341, 685 P.2d 595 (1984). A defendant in a
pretrial setting bears the burden of proving that either actual vindictiveness
occurred or that there was a realistic likelihood of vindictiveness would
give rise to a presumption of vindictiveness. State v. Bonisisio, 92 Wn.
App. 783, 791, 964 P.2d 1222 (1998), review denied, 137 Wn.2d 1024,
980 P.2d 1285 (1999) (citing U.S. v. Wal, 37 F.3d 1443, 1447 (10" Cir.
1994)).

“Plea bargaining is a legitimate process, so long as it is carried out
openly and above the table.” State v. Lee, 69 Wn. App. 31, 847 P.2d 25,
review denied, 122 Wn.2d 1003, 859 P.2d 602 (1993). This process
includes the adding of charges where a defendant refuses to enter a plea as

originally charged:
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In declining to apply a presumption of vindictiveness, the
Court [in Bordenkircher] recognized that “additional”
charges obtained by a prosecutor could not necessarily be
characterized as an impermissible “penalty.” Since charges
brought in an original indictment may be abandoned by the
prosecutor in the course of plea negotiation -- in often what
is clearly a “benefit” to the defendant -- changes in the
charging decision that occur in the context of plea
negotiation are an inaccurate measure of improper
prosecutorial “vindictiveness.” An initial indictment --from
which the prosecutor embarks on a course of plea
negotiation -- does not necessarily define the extent of the
legitimate interest in prosecution. For just as a prosecutor
may forgo legitimate charges already brought in an effort to
save the time and expense of trial, a prosecutor may file
additional charges if an initial expectation that a defendant
would plead guilty to lesser charges proves unfounded.

United States v. Goodwin, 457 U.S. 368, 379-90, 102 S. Ct. 2485, 73 L.
Ed. 2d 74 (1982) (citing Bordenkircher v. Hayes, 434 U.S. 357,98 S. Ct.
663, 54 L. Ed. 2d 604 (1977)). Furthermore, “[i]f a prosecutor could not
threaten to bring additional charges during plea negotiations, and then
obtain those charges when plea negotiations failed, an equally compelling
argument could be made that a prosecutor’s initial charging decision could
never be influenced by what he hoped to gain in the course of plea
negotiation.” Bordenkircher, 434 U.S. at 364-365.

In State v. Korum, 157 Wn.2d 614, 141 P.3d 13 (2006), the court
held that there was no distinction between a defendant’s failure to plead
guilty and a defendant’s decision to withdraw a guilty plea. Id. at 630.

The court stated:

-46 - elmoreroberta (3).doc



Although Bordenkircher and Goodwin both involved
situations where plea negotiations failed, this case is not
distinguishable on the basis that Korum withdrew his guilty
plea. There is no analytically relevant distinction between
a defendant’s failure to plead guilty and a defendant’s
decision to withdraw a guilty plea. The plea bargaining
process encourages a defendant to forgo his trial rights in
the attempt to resolve a case. A plea bargain must be
knowing, intelligent, and voluntary precisely because the
defendant surrenders his constitutional trial rights. Srate v.
Walsh, 143 Wn.2d 1, 7, 17 P.3d 591 (2001). A defendant’s
failure to plead guilty and a defendant’s decision to
withdraw a plea both amount to a failure of the plea
bargaining process and return the defendant and the
prosecutor to square one, at which point the defendant may
exercise his right to proceed to trial. Thus, the concern
over prosecutorial vindictiveness in relation to rejecting a
plea and withdrawing a plea is the same-because it
interferes with a defendant’s exercise of his constitutional
trial rights.

Moreover, there is support for the proposition that bringing
additional charges after the withdrawal of a guilty plea
does not give rise to a presumption of vindictiveness.

Id. at 630 (emphasis added).

In this case, the defendant asserts that the prosecution acted
vindictively when it added a firearm enhancement to the conspiracy
charge in the fifth amended information. Brief of Appellant at page 60.
First, the State could properly add the firearm sentencing enhancement
after the defendant successfully withdrew her guilty plea. As stated
above, bringing additional charges following a withdrawal of a guilty plea

does not give rise to a presumption of vindictiveness, rather the defendant
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must show actual vindictiveness.'> In Korum, supra, the court specifically
found that the filing of additional charges following the withdrawal of a
guilty plea was permissible, and did not give rise to a presumption of
prosecutorial vindictiveness. The defendant is required, therefore, to
produce additional facts to support his or her claim. In this case, the
defendant has no additional facts.

The defendant cannot establish that the State acted vindictively in
adding a firearm sentencing enhancement to the conspiracy charge
following the defendant’s withdrawal of her guilty plea. As argued above,
under Korum the State can add charges after a successful withdrawal of a
guilty plea. While the defendant now asserts that the State somehow
abandoned that enhancement during the first trial, and then revived it in
the second trial, there are no facts to support such assertion. It appears
that the State legitimately charged the enhancement following the
withdrawal of plea, failed to instruct the jury on it following the first trial,
and the correctly instructed the jury on it following the second trial. This
is not a situation in which the State “upped the ante” following the

defendant’s second appeal—the State proceeded on a firearm sentencing

" The defendant appears to argue that the State had charged, then abandoned, the firearm
enhancement on the conspiracy charge during the defendant’s first trial. Brief of
Appellant at page 52. It appears that the State inadvertently failed to seek jury
instructions on that enhancement during the first trial, as the information included the
enhancement and it was never dismissed.
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enhancement that was alleged in the defendant’s first trial. The State did
not add the enhancement after the first trial, and did not punish the
defendant for successfully appealing her first trial conviction. There is no
presumption of vindictiveness that applies here, where the enhancement
was added after withdrawal of a guilty plea, not after an appeal. The

defendant’s claim fails.

d. The defendant’s claim that the State
vindictively alleged additional predicate
crimes is without merit when no additional
predicate crimes were alleged following the
defendant’s second appeal.

The defendant asserts that the prosecutor acted vindictively in
adding additional predicate crimes for the murder and kidnapping counts.
Brief of Appellant at page 60. The additions and subtractions of the

predicate crimes occurred as follows:
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Second Amended Fifth Amended Seventh Amended
Information'* Information Information
CP 12-17 CP 684-707 CP 386-390

Murder 1 predicates: Murder I predicates: Murder 1 predicates:
Robbery 1 Robbery 1 Robbery 2

Robbery 2 Burglary 1

Burglary 1
Kidnapping I predicates: | Kidnapping I predicates. Kidnapping 1 predicates:
Robbery 1 ' Robbery 1 Robbery 2

Robbery 2 Burglary 1

Burglary 1

The predicate crimes that the State alleged in the seventh amended

information are the same as those on which the defendant went to trial on

previously. The only difference is that the State proceeded without the

robbery in the first degree predicate. A dismissal of one of the alleged

predicate crimes can hardly be seen as “upping the ante” as the defendant

suggests. Moreover, as argued above, if the defendant attempts to

challenge the addition of the robbery in the second degree and burglary in

the first degree predicates, she could have easily done so in her second

appeal, after she went to trial on charges where those predicates were

included. The defendant cannot show that she was somehow subjected to

additional penalties due to the deletion of some of the alleged predicate

' Even the defendant concedes that the State would not be bound to the charges
contained in the third amended information, the information to which the defendant
entered a plea. Brief of Appellant at page 59. The third amended information does not

even contain the charge of kidnapping. CP 27. Therefore, the State provides a summary
of the second amended information for purposes of its argument.
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crimes. To the extent she had a challenge to the addition of predicate
crimes in the fifth amended information, she should have raised such
challenge when the fifth amended information was actually at issue before
this court.

€. The defendant cannot establish prosecutorial

vindictiveness when the State alleged
aggravating factors in accordance with

Blakely.

To the extent that the defendant is challenging the addition of any
aggravating factors that were added by the State in the seventh amended
information, those aggravating factors were properly alleged following a
substantial change in the law. On June 24, 2004, the United States
Supreme Court issued Blakely v. Washington, 542 U.S. 296, 124 S. Ct.
2531, 159 L. Ed. 2d 403 (2004), which stated that “[o]ther than the fact of
a prior conviction, any fact that increases the penalty for a crime beyond
the prescribed statutory maximum must be submitted to a jury, and proved
beyond a reasonable doubt.” 542 U.S. at 301 (citing Apprendi v. New
Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)).
Therefore in alleging the aggravating factors in the seventh amended
information, the State was merely complying with current law, not acting
vindictively.

The defendant asserts that because the aggravating factors proven

to the jury in her second trial were not the same as the aggravating factors
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found by the court in the first trial, that somehow the State acted
vindictively. The defendant states “Here, the prosecution had already tried
Elmore—and had her sentenced—based upon the kidnapping, assault, and
conspiracy base crimes, with no aggravating factors.” Brief of Appellant
at page 65. |

The defendant cannot show prosecutorial vindictiveness in any
way, and therefore is not entitled to relief. It appears the defendant is
arguing that the State acted vindictively in the sentence it requested. The
State is unaware of any authority, and the defendant cites to none, that
supports a prosecutorial vindictiveness claim regarding a sentence. All of
the cases cited by the defendant are relevant to the addition of charges, not
to the sentence requested. In fact, the defendant received the same
sentence, in terms of months of incarceration, after each trial. CP'® 120-
122, 611-623, 795-807. The only substantive difference in the defendant’s
sentence is that a greater portion of the sentence was converted to flat time
for the additional firearm sentencing enhancement on the conspiracy
charge, which the State pursued and proved in the second trial. Clearly,
the State believed that the defendant received an appropriate sentence of

797 months after her first trial, and asked for the same amount of time

' It appears that the warrant of commitment and judgment and sentence from April 14,
2006, has been designated twice, and therefore has been assigned two sets of clerk’s
numbers—CP 611-623 and CP 795-807. For the court’s convenience, the State is
referencing both sets of numbers.
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after the second trial. The State has been consistent in the sentence it was
seeking'®. Therefore, the defendant cannot establish that the State acted
vindictively.

Finally, the defendant asserts that both her trial counsel and
appellate counsel were ineffective for failing to raise this issue in the
defendant’s subsequent or in a prior appeal. Merely asserting ineffective
assistance of counsel does not then allow the defendant to raise an issue
that should have been raised at an earlier point. To allow the defendant to
raise such a claim now, as argued above, would be improper, but would
also give the defendant an unfair benefit of waiting to see what would
happen at her retrial and then complaining about issues that were not
raised in her prior successful appeal. To allow the defendant to raise a
vindictiveness claim for an information that was filed in 2001 would allow
her to then wait and see what crimes she was convicted of on her retrial
before raising the issue. Assuming, arguendo, that the court does elect to
address this issue, the defendant cannot establish any kind of
vindictiveness. The State was entitled to add charges or enhancements
after the defendant withdrew her appeal, and the State did not add any

charges after the defendant’s first trial. Therefore, even if the defendant is

'® A discussion about the continuity of the sentences the defendant received after each
trial is contained in section (6) below and is incorporated by reference.
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permitted to raise this issue, she cannot establish that counsel was
ineffective.

As argued above, the State did not “up the ante” after each of her
appeals, as the defendant alleges. While the amended informations grew
more specific in nature, the State did not seek to add multiple new crimes
after each appeal. The defendant cannot prove any kind of prosecutorial
vindictiveness in this case. The defendant is not entitled to relief.

4. THE DEFENDANT IS NOT ENTITLED TO

RELIEF UNDER THE MANDATORY JOINDER
RULE WHEN THE STATE ADDED AN
ALTERNATIVE MEANS OF COMMITTING
BURGLARY AND ANY VIOLATION THAT

OCCURRED WAS HARMLESS UNDER THE
FACTS OF THIS CASE.

A prosecutor has broad discretion in determining the content of the
initial information. CrR 2.1(a); State v. Haner, 95 Wn.2d 858, 631 P.2d
381 (1981). Amendments are liberally allowed unless the court finds that
the substantial rights of the defendant are prejudiced or when the
amendment is part of a plea agreement which the court finds is not in the
interests of justice. CrR 2.1(d); Haner, 95 Wn.2d at 864-865. The right
to add a charge is not unlimited, however, and a criminal defendant always
has the opportunity to seek severance of multiple offenses. See CrR

4.3(a); CtR 4.4.
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Generally, the criminal rules require the prosecution to file any and
all “related offenses” in a single charging document. CrR 4.3(a), CrR
4.3.1. Under the mandatory joinder rule, two or more offenses must be
joined if they are related. CrR 4.3.1(b)(3). Offenses are related if they are
within the jurisdiction and venue of the same court and are based on the
same conduct. CrR 4.3.1(b)(1). “Same conduct” is conduct involving a
single criminal incident or episode. State v. Lee, 132 Wn.2d 498, 503,
939 P.2d 1223 (1997). The possible consequences for failing to join
related offenses are set forth in CrR 4.3.1(b), which provides in the
relevant part:

A defendant who has been tried for one offense may

thereafter move to dismiss a charge for a related offense. . .

The motion to dismiss must be made prior to the second

trial, and shall be granted unless the court determines that

because the prosecuting attorney was unaware of the facts

constituting the related offense or did not have sufficient

evidence to warrant trying this offense at the time of the

first trial, or for some other reason, the ends of justice

would be defeated if the motion were granted.

CrR 4.3.1(b)(3).

The “mandatory joinder” rule has been applied to prevent the
prosecution from adding an alternative means of committing a crime after
the defendant has been to trial on one means. State v. Anderson, 96

Wn.2d 739, 638 P.2d 1205, (“Anderson IT”) cert. denied, 459 U.S. 842,

103 S. Ct. 93, 74 L. Ed. 2d 85 (1982). Anderson was originally charged
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and found guilty of first degree murder by the alternative means of
extreme indifference to human life. State v. Anderson, 94 Wn.2d 176,
616 P.2d 612 (1980) (“Anderson I’’). On appeal the Supreme Court found
that the “extreme indifference” alternative could not apply on the facts of
the case, and dismissed without prejudice to refile. Anderson I, 94 Wn.2d
at 192. On remand the prosecution did not file a lesser included charge,
but opted to again charge first degree murder but under a different
alternative means—premeditated murder. Anderson I, 96 Wn.2d at 743.
The Supreme Court dismissed the second, or re-filed, first degree murder
charge because it violated the mandatory joinder rule. Anderson II, 96
Wn.2d at 740-41. See also State v. Russell, 101 Wn.2d 349, 678 P.2d 332
(1984). (Russell was charged with first degree (premeditated) murder; the
jury acquitted on that charge but hung on the lesser degree crime of
second degree (intentional) murder. After the mistrial, the State tried to
file an alternative crime of second degree (felony) murder. The court held
that the mandatory joinder rule prohibited the prosecution from adding
that crime prior to the second trial.) After Russell and Anderson, the
general rule is that once a case has gone to trial, the prosecution is
precluded from adding any charges for a second trial, and the second trial
can proceed only on the original charges and/or any lesser included

offenses of those original charges.
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The defendant asserts that the State improperly added a new
alternative means of committing burglary. Brief of Appellant at page 60.
The State concedes that the addition of an alternative means of committing
the burglary was a violation of the mandatory joinder rule. The error that
was committed here, however, was harmless because the jury made
special findings that the defendant committed the burglary both while
armed with a deadly weapon and by assaulting a person therein. CP 593.

Appellate courts have consistently held that a trial court’s decision
on any theory supported by the record and the law can be affirmed. State
v. Michielli, 132 Wn.2d 229, 242, 937 P.2d 587 (1997). Moreover, courts
have found that where a trial court makes a dual finding and one basis is
later invalidated, the remaining valid basis can be affirmed. In State v.
Cardenas, 129 Wn.2d 1, 914 P.2d 57 (1996), the trial court enumerated
multiple reasons for imposing an exceptional sentence. I/d. at 12. The
Supreme Court invalided two of the three reasons the court gave for the
sentence. /d. The court held, however, that the exceptional sentence was
still lawful because the trial court would have imposed the same sentence
based on only the one remaining factor. Id. Similarly, in State v. Gaines,
122 Wn.2d 502, 859 P.2d 36 (1993), the court stated that an exceptional
sentence may be upheld on appeal even where all but one of the trial

court’s reasons for the sentence have been overturned. /d. at 512.
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The reasoning of Michielli, Cardenas, and Gaines can easily be
applied to the facts of the case at bar. In the present case, the jury was
asked to answer two questions by way of a special verdict:

(1) Did the defendant or an accomplice commit the crime
of burglary in the first degree by means of unlawfully
entering or remaining in the dwelling, with the intent to
commit a crime against a person or property therein, and
while armed with a deadly weapon?

(2) Did the defendant or an accomplice commit the crime
of burglary in the first degree by means of unlawfully
entering or remaining in the dwelling, with intent to
commit a crime against a person or property therein, and
assaulted a person therein?

CP 593.

In this case, the jury answered “yes” to both questions. /d. As
stated above, the State agrees that the alternative means of committing
burglary by assaulting a person in the residence was improperly added, but
the jury—in both trials—found that the defendant or an accomplice was
armed with a deadly weapon at the time of the burglary. CP 111, 112,
593. The defendant has not contested the sufficiency of the evidence on
either of the jury’s findings on the special verdict form. Even though one
of the two aggravating factors was improperly added, a valid factor
remains. Therefore, any error was harmless and this court should affirm

the defendant’s burglary conviction.
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5. THE DEFENDANT CANNOT ESTABLISH A
DOUBLE JEOPARDY CLAIM BECAUSE SUCH
ASSERTION IS INAPPLICABLE TO
SENTENCING PROCEEDINGS, AND THE
DEFENDANT CANNOT ESTABLISH ANY
IMPROPRIETY BY THE STATE SEEKING
ADDITIONAL ENHANCEMENTS WHEN THE
STATE REQUESTED THE SAME SENTENCES
FOLLOWING EACH TRIAL.

The constitutional prohibitions against double jeopardy protect a
defendant from (1) a second prosecution following conviction or acquittal,
and (2) multiple punishments for the same offense. State v. Hescock, 98
Wn. App. 600, 603-04, 989 P.2d 1251 (1999). Washington’s double
jeopardy clause offers the same scope of protection as the federal double
jeopardy clause. State v. Gocken, 127 Wn.2d 95, 107, 896 P.2d 1267
(1995). “Among other things, double jeopardy principles bar multiple
punishments for the same offense.” In re Pers. Restraint of Borrero, 161
Wn.2d 532, 536, 167 P.3d 1106 (2007), cert. denied, 128 S. Ct. 1098, 169
L. Ed. 2d 832 (2008). When a defendant’s acts support charges under two
statutes, “the court must determine whether the legislature intended to
authorize multiple punishments for the crimes in question.” Borrero, 161
Wn.2d at 536; State v. Gaworski, 138 Wn. App. 141, 156 P.3d 288, 291
(2007) (citing State v. Vladovic, 99 Wn.2d 413, 422, 662 P.2d 853 (1983)
(quoting Albernaz v. United States, 450 U.S. 333, 344, 101 S. Ct. 1137,

67 L. Ed. 2d 275 (1981)).
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If the legislature did intend to impose cumulative punishments for
the crime, double jeopardy is not offended. Borrero, 161 at 536 (citing
State v. Freeman, 153 Wn.2d 765, 771, 108 P.3d 753 (2005)).
Washington courts primarily rely on the test announced in Blockburger v.
United States, 284 U.S. 299, 304, 52 S. Ct. 180, 76 L. Ed. 306 (1932), to
determine legislative intent in these cases. Borrero, 161 Wn.2d at 536-
537. Under the Blockburger test, “two offenses are not the same if each
contains an element not contained in the other.” State v. Corrado, 81 Wn.
App. 640, 649, 915 P.2d 1121 (1996) (citing Blockburger, 284 U.S. at
304). If the crimes meet this test, the court presumes that the legislature
intended separate punishment. Gaworski, 138 Wn. App. at paragraph 8
(citing Freeman, 153 Wn.2d at 772). The Blockburger presumption may
be rebutted by evidence of contrary legislative intent. /d.

In this case, the defendant asserts that after the defendant’s second
successful appeal, the State sought to convict her of “enhanced” versions
of conspiracy, kidnapping, and assault, by requesting additional
aggravators for those crimes, thereby violating her double jeopardy rights.
Brief of Appellant at page 66. The defendant, in essence, is asserting that
she received a higher sentence for the crimes of conspiracy, kidnapping,
and assault after her second trial than after her first trial, causing a double
jeopardy violation.

Double jeopardy protections, however, are inapplicable to

sentencing proceedings. State v. Eggleston, 164 Wn.2d 61, 71-72, 187
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P.3d 233 (2008), cert. denied, 129 S. Ct. 735, 172 L. Ed. 2d 736 (2008),
citing Monge v. California, 524 U.S. 721, 728, 118 S. Ct. 2246, 141 L.
Ed. 2d 615 (1998). Washington courts have specifically declined to
extend double jeopardy protection against retrial to noncapital sentencing
aggravating factors. Id., see also North Carolina v. Pearce, 395 U.S. 711,
89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969) (finding that the double jeopardy
clause does not bar the imposition of a longer sentence following retrial).
The defendant relies on Sattazahn v. Pennsylvania, 537 U.S. 101, 123 S.
Ct. 732, 154 L. Ed. 2d 588 (2003), but-it is a capital case and its analysis is
limited to capital cases. Id. at 111.

The present case is somewhat different from both Eggleston and
Sattazahn in that in both cases the State was attempting to retry each
defendant on the same aggravators as from a previous trial. In the present
case, however, the defendant was sentenced based on aggravating factors
not tried and proven to a jury in a previous trial because the State was not
required to do so at time. As the defendant concedes, the State could not
have anticipated Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531,
159 L. Ed. 2d 403 (2004), and could not have foreseen the need to allege
aggravating factors the information. Therefore, by the time the defendant
was tried for the second time, the State did specify the aggravating factors
on which it was relying. The State is not bound in this case, under either a

prosecutorial vindictiveness or double jeopardy claim, from seeking to
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have the defendant sentenced on different aggravating factors after the
defendant’s second trial.

The defendant is asserting that the defendant’s rights were violated
when the State sought enhanced sentences on the conspiracy and
kidnapping'’ charges, which it did not seek on the defendant’s previous
trial. Brief of Appellant at page 66. The defendant’s argument, however,
ignores the fact that the State requested, and the defendant received, the
same sentence after each trial. Following her first trial, the State requested
an exceptional sentence on the murder and burglary convictions. CP 754-
792. The court ultimately sentenced the defendant to a total of 797
months of incarceration. CP 120-122. Following the second trial, the
State pleaded and proved aggravating factors for burglary, kidnapping,
and conspiracy, and again asked the court to impose the same sentence
that the defendant received after her first trial—797 months. CP 611-623.

In State v. Tili, 148 Wn.2d 350, 60 P.3d 1192 (2003) (Tili IT), the
court held that a trial court could properly impose an exceptional sentence
on a resentencing when the court declined to impose an exceptional
sentence originally. Id. at 363. In Tili II, the defendant was convicted of
three counts of rape in the first degree, burglary in the first degree and

assault in the second degree. Id. at 356-357. At sentencing, the trial court

' 1t is unclear why the defendant is challenging the “enhanced version” of the kidnapping
charged when the jury found the defendant not guilty of the aggravating factors for that
charge. CP 598.
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indicate;d that it did not believe an exceptional sentence would be
sustained on appeal because the rapes were consideréd separate and
distinct conduct. Id. at 357. The trial court further held that if the multiple
rapes were considered the same criminal conduct on appeal, the same
sentence would be imposed as an exceptional sentence. /d. The
defendant appealed, and the appellate court found that the rapes were the
same criminal conduct, and remanded the case for resentencing. Id. At
the resentencing, the trial court sentenced the defendant to the same length
of incarceration, but as an exceptional sentence. /d. The Washington
Supreme Court upheld the trial court’s exceptional sentence, finding in
part that the court’s prior ruling that the rapes were the same criminal
conduct would result in a standard range that the trial court perceived as
clearly too lenient. Id. at 363.

Similarly, in the present case, the defendant was convicted after
her first trial of murder in the first degree, burglary in the first degree,
kidnapping in the first degree, assault in the first degree and criminal
conspiracy to commit robbery in the first degree. CP 120-122. The court
imposed an exceptional sentence of 797 months of incarceration, based in
part on exceptional sentences on the murder and burglary convictions. /d.
Following the second trial, a different sentencing court found itself in a
different situation from the first sentencing court. Similar to the change in
circumstances that presented itself to the trial court in Tili IT after the

appellate courts found that the rape convictions were the same criminal
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conduct, the second sentencing court in the present case had different
aggravating factors to consider.

Following the first trial, the court found aggravating factors for the
murder and burglary charges. The aggravating factors found by the court
after the first trial were that the murder and burglary: involved a high
degree of planning and sophistication, the victim Dennis Robertson was
particularly vulnerable, and that the burglary was committed while victims
were present. CP 124-158. Following the second trial, however, the jury
did not find any aggravating factors for the murder or kidnapping
convictions. CP 590, 598. The jury did find aggravating factors for the
burglary and conspiracy convictions. CP 594, 597. The jury found the
same aggravating factors present on the burglary conviction as the
previous sentencing court—that the victims were particularly vulnerable
and incapable of resistance and that the burglary was committed while the
victim was present at the time. CP 124-158, 594. On the conspiracy
- conviction, the jury found that the victim was particularly vulnerable. CP
601.

Overall, the only difference between the aggravating factors from
the first trial to the second is that the aggravating factor for the murder
case was eliminated, and the aggravating factor for conspiracy was added.
Given this minimal change, the State requested an identical sentence both
times, even though the sentencings occurred before different courts. It is

clear that the defendant was not placed in greater peril as she now
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suggests—she received the exact same sentence. Each sentencing court
clearly found that the sentence of 797 months was appropriate—just as the
court in Tili IT thought that its sentence was appropriate. The defendant’s
prosecutorial vindictiveness and double jeopardy claims both fail.
Because the defendant’s claim is without merit, she also cannot establish

that she received ineffective assistance of counsel.

6. THE LEGISLATURE’S 2005 AMENDMENTS TO
THE SRA WHICH BRING IT INTO
CONFORMITY WITH THE PROCEDURAL
REQUIREMENTS OF BLAKELY APPLY TO
THIS CASE; THE EXCEPTIONAL SENTENCE
IMPOSED BELOW CONFORMED WITH THE
REQUIREMENTS OF RCW 9.94A.537.

a. The defendant’s assertions that the
aggravating factors were both improperly
submitted to the jury and improperly
considered by the sentencing court are
mutually inconsistent and wholly without
merit.

The defendant asserts that the aggravating factors were improperly
submitted to the jury because State v. Pillatos, 159 Wn.2d 459, 150 P.3d
1130 (2007) does not apply to her case.'® Under this argument, the
defendant states, “Based on the plain language of the 2005 amendments,
there was not authority to submit the aggravating factors to the jury and

the subsequent exceptional sentences must be reversed.” Brief of

'8 A discussion of Pilllatos and its application to the present case is discussed below.
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Appellant at page 44 (footnotes omitted). Under this argument, the
defendant appears to be arguing that it should have been the judge, not the
jury, who determined the presence of the aggravating factors.

In a separate section of the defendant’s brief, however, she asserts
that the sentencing court applied the wrong standard in determining the
presence of the aggravating factors, that a jury is required to determine the
presence the aggravators beyond a reasonable doubt. Brief of Appellant at
page 73. These two arguments by the defendant appear to be mutually
exclusive—she cannot seek relief from this court for having the
aggravators submitted to the jury when it should have been the judge, and
then also argue that the judge had no authority to determine the presence
of those aggravators.

In this case, the defendant received the benefit of having both the
jury determine the presence of aggravating factors beyond a reasonable
doubt and the court also find the presence of the same aggravators by a
preponderance of the evidence. The defendant cannot possibly claim that
the aggravators were improperly found—they were found by two separate
mechanisms. As discussed below, the State believes that the jury was
required to find the presence of the aggravators beyond a reasonable
doubt, and the fact that the court also found the aggravating factors by a

preponderance of the evidence is surplusage.
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b. The aggravating factors were properly
submitted to the jury.

The court’s primary duty in interpreting any statute is to discern
and implement the intent of the legislature. Nat'l Elec. Contractors Ass'n
v. Riveland, 138 Wn.2d 9, 19, 978 P.2d 481 (1999). The court starts with
“the statute’s plain language and ordinary meaning.” Id. When the plain
language is u<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>