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IN THE WASHINGTON STATE COURT OF APPEALS 

DIVISION TWO 

STATE OF WASHINGTON,) 
Respondent, ) 

) NO. 34953-1-11 

v. ) STATEMENT OF ADDITIONAL 
) GROUNDS RAP 10.10 
) 
1 

JEFFREY M. FOSTER, ) 
Petitioner.) 

s .  1 

Comes Now, Jeffrey M. Foster, petitioner, pro-se, 

seeks review of his Statement of Additional Grounds pursuant 

to RAP 10.10. 

I. ISSUES PRESENTED FOR REVIEW: 

GROUND ONE 

1 ) .  WERE THE PETITIONER'S SIXTH AND FOURTEENTH 
AMENDMENTS TO THE U. S. CONSTITUTION VIOLATED 
BY INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL? 

a). When he failed to Motion the Court for Suppress- 
ion of Evidence under CrR. 3.5 or CrR. 3.6, 
or Motion in Limine. 

When he failed to challenge the Authenticity 
of Miranda Waiver. 

When he failed to challenge the Veracity of 
the Confidential Informant under the two prong 

When Defense counsel Stipulated to an out-of- 
State conviction that was either nonexistent 
or not equivalent to the same type of crime 
under Washington State statute. 



When Defense Counsel failed to provide a limiting 
instruction to the Jury pertaining to the 
Confidential Informant and Officer Gill's perjured 
testimonv. 

11 GROUND TWO 

5 

6 

1 11. ARGUMENT: 

2). WERE THE PETITIONER'S SIXTH AMENDMENT TO THE 
U. S. CONSTITUTION VIOLATED BY INEFFECTIVE 
ASSISTANCE OF APPELLATE COUNSEL? 

7 

8 

11 GROUND ONE 

a). When appellate counsel failed to request trans- 
cription of entire Voir Dire Proceedings. 

1). THE PETITIONER'S SIXTH AND FOURTEENTH AMENDMENTS TO 
THE U.S. CONSTITUTION WERE VIOLATED BY INEFFECTIVE 
ASSISTANCE OF TRIAL COUNSEL: 

1211 
The petitioner has a right effective assistance of 

counsel guaranteed by the Sixth and Fourteenth zlmendrnents 1311 , ,  

of the U . S .  Constitution. (For any criininal proceedings). 

The petitioner, did not receive Constitutionally adequate 

counsel at the trial level. 

The Court in Ki,ninelman v. Morrison, 477 U.S. 365, 
374, 91 L.Ed.2d 305, 106 S.Ct. 2574, 2582 (1936): stated 
that "'jthe essence of an ineffective assistance claim is 
that counsel's unprofessional errors so upset the adver- 
sarial balance between defense and prosecution that the 
trial was rendered unfair and the verdict rendered suspect." 

a). When he failed to Motion the Court for Suppress- 
ion of Evidence under CrR 3.5 , or CrR 3.6, or 
Motion in Limine. 

3 n  September 22nd, 2005, there were stipulations to 

several court proceedings, but not limited to things dealing 

with drug testing. Defense counsel did not move the court 

for any suppression hearings, such as CrR. 3.5 or CrR. 

3.6. hearings, but stipulatsd to the state's evidence.(See 

Appendix-A; Rp.5, Vol. I). 

Lqdditionally, on this same day of the 22nd of September 

2005, the vjefense stipulated to not calling any state's 

S.A.G. (2) 



forensic officers and defense agreed. (See Appendix-A; 

Rp.6, Vol. I). And defense agreed with the state on everyone 

of its witnesses. (See Appendix-A, Rp.8, Vol. I). 

3n this same hearing the State rnoved the Court there 

i~ould be no "3.5 motions or 3.6 motions, either." qot once 

did defense counsel Mr. Franz object. (See Appendix-B, 

Rp.9, Vol. I). Defense counsels actions and inactions were 

very unprofessional and the petitioner now asserts that 

if not for counsel's errors that the outcome of the trial 

would have most definitely been different. 

There can not be any strategic reason for not request- 

ing a motion to suppress. The way counsel conducted himself 

fell way below an obj ective standard of reasonableness, 

which caused irreversible damage and caused actual and 

substantial prejudice. (See Appendix-B, Rp.76, Vol. 11). 

See Huynh v. King, 95 P.3d 1052 (11th Cir. 1995); 
Trial counsel's delay in filing a meritorious suppression 
motion in order to later obtain a more favorable Federal 
Habeas review was obj ectively unreasonable, an3, required 
a remand for an evidentiary hearing to determine prejudice 
under Strickland. 

Petitioner now claims that his t r i a l  counsel was 

ineffective and that counsel's failure to adequately argue 

a motion to suppress evidence violated his Fourth zlnend- 

malt rights to " ~ u e  ~rocess'' and that this error alone 

requires a remand for consideration on the merits. 

See Martin v. Maxey, 98 F.3d 5 4 4  (5th Cir. 1996); 
Ineffective assistance of counsel claim based on consel's 
failure to adequately argue notion to suppress evidence 
obtained in violation of defendant's Fourth Amendment rights 
was not procedurally barred, and, required a remand for 
consideration on merits of the claim. 

A t r i a l  court must determine whether the petitioner's 

notions to suppress would have bsairr s~xccessful i& c o u n s e l  

would have pursued them. 

See AD Cox v. O'Brien, 899 F.2d 735 (8th r .  19'30); 
The trial court inust determine whether defendant's motions 
to suppress would have been successful if pursued by  defense 
counsel in order to resolve ineffective assistance of 
counsel claim for failure tc pursue motions to suppress. 

S.A.G. (3) 



Counsel's failure to file any pre-trial motions and 

see?< discovery warrants an evidentiary hearing to resolve 

this ineffective assistance claim. 

See Clark v. Blackburn, 619 F.2d 431 (5th Cir. 1980); 
Trial counsel's failure to file any pre-trial motions on 
defense issues, failed to seek pre-trial discovery, failed 
to obtained a transcript of testimony before the grand 
jury, warranted an evidentiary hearing to resolve the 
ineffectiveness of counsel. 

b). When counsel failed to challenge the authenticity 

of Miranda Waiver. 

The petitioner asserts that the "~vliranda ~aiver" that 

the Puyallup Police department possessed was in fact a 

waiver that the petitioner's son Jeffrey Foster had waived 

at a different time and place then the proceeaings that 

the petitioner is now charged for, 5ut when he brought 

this up to his defense counsel he said that it did not 

matter anyway. The petitioner had said to his defense 

why do you not hire a hand writing expert to examine this 

document to prove it is not my hand writing, and his 

response was that he would look into it. 

Defense counsel's lack of experience in going to trial 

played a heavy factor on the outcome of these proceedings. 

The fact that he was stretched very thin to the point of 

being ineffective can be demonstrated in (Appendix-C, Rp. 

10 and Rp.11, Vol. I). 

The petitioner claiins that he never signed any waiver 

of ~iranda's and that the line of questioning that was 

performed by the police violated his rights. 

See Miranda v. Arizona, 384 U.S. 436, 1 5  L.Ed.2d 594, 
5 6  S.Ct. 1602 (1966); The accused must be advised that 
he/she has a right to counsel before a custodial police 
interrogation. 

If counsel would have a3equately argued to suppress 

any evidence the petitioner would have had a better record 

of transcript to further his direct appeal, but this is 

not this cass, and the ineffectiveness does not stop here. 

S.A.G. ( 4 )  



All of these errors that counsel made could have Seen 

remedied by challenging the Governments actions in the 

forin of a suppression hearing these hearings are designed 

to weed out any evidence that was not admissible and also 

decide which evidence was exculpatory towards the defense 

or the states case. 

See U.S. v. Meyers, 892 F.2d 642 (7th Cir. 1990); 
Trail counsel's failure to read and review documents dis- 
closed by the government, which contained potentially 
exculpatory materials, was ineffective assistance of 
counsel. 

c). When Counsel failed to challenge the veracity 
of the Confidential Informant unde.r the two 
prong Aguilar-Spinelli test. 

Under Article I 5 7 of the Washington Stake Const- 

i tution, informant's tip cannot provide probable cause 

to arrest unless it satisfies the "two-prong" ~guilar/ 
1 .  

Spinelli inquiry. To satisfy this test, the tip must 

provide (1 ) an independent and objective basis for 

evaluating the informant's basis of knowledge and (2) 

underlying circumstances supporting the informant' s 

veracity. Probable cause must be based on facts and not 

mere conclusions. Aguilar v. Texas, 378 U.S. 109,112-1 3, 

12 L.Ed.2d 723, 727, 34 S.Ct. 1509, 1512-13 (1964). 

If petitioner's trial counsel would have moved the 

court for suppression under the ~guilar/Spinelli test fie 

would have aore than likely prevailed, this can be demon- 

strated in .the confidential informant's own testimony. 

(See Appendix-D, Rp.101-102, Vol. 11), uhich states: 

Q. Now, you do have some criminal history; is that 
correct? 

A. Well. I do, yes,, sir, a DV history, here in 
Puyallup. 

Q. And you have previously been convicted or you 
have pled to making a false statanent to law 
enforcement officer; is that right? 

A. Well, that was -- they pulled me over. I knew 
I had a warrant and gave the;n ny da3's name so 
I wouldn't go to jail. And it turned out the 
officer knew me. 



Q. So you did plead to that; right? 
A. Yes, sir. 
Q. So-- 
A.  I plead guilty because I was. (m.102). 

This testimony froin the confidential informant can 

show that he was not a truthful person and that he had 

in fact lied to law enforcement and that he cannot be 

trusted and that in fact he admitted to pleading to a 

crime of dis-honesty by giving false statements to law 

enforcement officer's. The confidential informants veracity 

should have been tested in the form of a suppression 

hearing and was not done by trial counsel. 

'These errors so upset the adversarial balance that 

the entire trial was rendered suspect and that actual 

prejudice had occurred on nulnerous times during the trial 

but the most critical error would be the ~guilar/Spinelli 
# .  

test that was not done. 

When the two-prong test is violated, such as here 

the informant's whole testimony should be suppressed and 

a new trial should be granted excluding the informant's 

testimony, and without the informant's testimony we would 

not have enough evidence to pursue a conviction. 

It was ineffective assistance of counsel in the 

purest form and as: such meets or exceeds the Strickland 

test for ineffectiveness. 

d). When Defense Counsel Stipulated to an out-of- 
State conviction that was either nonexistent - 
or not equivalent to the same type of crime 
under Washington State statute. 

Defense counsel had the petitioner sign a "Stipulation 

On Prior Record and Offender score" on the day of sentencing 

on June 2nd, 2006, at this proceeding defense counsel should 

have challenged the prior conviction of Attempted Burglary 

in Sedgwick, Kansas, as not being the equivalent as the 

lJashington State statute as a "class-B" felony. Additionally 

-the crime that was in question here not only should have 

washed-out of his criininal history under t5e State of 

S.A.G. (6) 



Kansas statute. This claim was not challenged and the 

petitioner now asserts that his defense counsel was 

not effective for failing to do so. 

'There is not one officer of the Court that brought 

this error to the Courts attention. This alleged crime 

was well over ten years old since the date of crime, and 

before the 1995 change in sentencing statute and there 

fore should be excluded from the petitioner's criminal 

history. 

The petitioner can further support the ineffective 

assistance claiin in the following "riecords of Proceedings : 

(See Appendix-E, Rp.233 and Rp.240), which states in part: 

MS. MELBY: H2 stipulated to his criminal history. 
He signed the collateral atta-ck form. 
I believe he signed them all knowingly, 
intelligently, and voluntarily.(Rp.233) 

The Court: This stipulation on your prior record 
that you signed, is it true and accurate? 

The Defendant: Yes, Your Honor. (~p.240) 

To punish a defendant for not knowing the law would 

be a complete miscarriage of Justice. The petitioner is 

not schooled in law and therefore has a Constitutional 

right to have effective representation. 

At the very least there should be a evidentiary 

hearing to d.etermine the ineffective assistance claim, 

there is more than enough "liecords of ~roceedings" to show 

that there is a Cumulative Effect of errors throughout 

the entire trial, so therefore, the petitioner, has shown 

in the above arguments that he meets or exceeds the 

test set forth in Strickland. 

See Stoffer v. Reynolds, 163 F.3d 1155 (10th Cir.1999); 
Cumulative effect require an evidentiary hearing. 



1 The Court in Lewis v. Lane, 9 3 2  F.2d 1445 (7th Cir. 
1987); The Court e l  that: (2) defense counsel's 
stipulation to existence of conviction, ultimately deter- 
~nined to be nonexistant, constituted ineffective assistance 
af counsel, prejudicial to petitioner 3113 niltitle4 5i.n 
to new sentencing hearing. 

.Since it was never deterinined by the court or counsel 

in a certified copy of the conviction froin Yansas there 

can be know way a certain proof that the crime even exsisted 

in the first place. So therefore, the petitioner requested 

that he be resentence under ( 1 )  less point then previously 

8 ; sentenced to. 
e). When Defense Counsel failed to provide a limitinq 

instruction to the Jury pertaining to the 
- Confidential Informant and Officer Gill's perjured 

testimony. 

11 i During the coarse of the trial defense counsel failed 

to provide limiting instructions to the jury. The following 

"~ecords of Proceedings" will furthermore show the 
l3 how by not giving a limiting instruction inflamed the minds 

I 
1 4 ;  of jury. 

Let it be noted that there was never any instructions 

or curative instructions limiting the use of certain 

testimony that was proven to be incorrect. 

Testi~nony of Officer Gill: 

Q. Now, the CI that we're talking- about, do you know 
what kind of drugs he had a history of using, 
if any? 

A. His drug of choice was crack cocaine. 
Q. Cocaine, okay. 

And was it also a requirement that the 
CI remain (Appendix-E, Rp.78); 
crime-free during this time period, other than 
purchasing drugs? 

A. Yeah, I don't want them getting arrested or getting 
into trouble. It happens. 

Q. 9kay. Now, to your knowledge, did this GI 5ave 
any criminal violations from September of last 
year forward? 

A. Yes, he has. 
Q. Do you !<now what kindrof case it is? (~p.79) 

S.A.G. ( 8  



A. Do~nzstic violence. He and his girlfriend fight. 

This t2stiinony was furtl~er shown to be in direct 

contradiction to what the CI had testified to. 3y not 

giving a lilniting instruction the Jury to limit tne use 

of .  Off ic?r Sill's testimony had Sef initely inf lazied the 

ininds of the jury, which in turn made them believe that 

the CI was creditable. 

Q. Now, September 15, am I correct in understanding 
that you did not see a transaction occur? 

A. No, sir, I did not. 
Q. And September 29th, am I also correct in under- 

standing that you did not see a transaction occur? 
A. That's correct, I did not. (~ee~ppendix-~,~p.84). 

Additionally, there was never a limiting instruction 

that th2 jury note that the State's witness never seen 

the defendant sell drugs to anyone. 

This thing says something about that you parked 
outside the trailer park originally? 
Yeah. That was here. That would be here.(See 
Appendix-F, Rp.86). 
So you parked outside? 
And then when I came back around, I came back 
around and in, this occurred here, and then back 
out to here. 
Where did the CI get out of your car at? 
Sood point. I'in going to be honest with you, I 
thought it was here. That could not have happened 
that way. 
So during your testimony, earlier testimony-- 
Yes-- 
-- you made a iaistake? 
I very well could have made a mistake. (See 
Appendix-F, Rp.87). 

At this tine in the trial defense should have moved 

the court for limiting instructions for the false or 

inaccurate or perjured testiinony for the jury to use during 

deliberations, but t5ere was not one. There can be no' 

strategic reason or trial tactic for not requesting a 

limiting instruction of such evidence, but merely ineffect- 

ness of the trial counsel. 

See Lyons v.Mc Cotter, 770 F.2d 52")5th Cir.1935); 3efense 
counsel's failure to object at the propr tine to the introduction 
of Lyon's prior convictions, or seek to liinit the use by requesting 

S.A.G. ( 9 )  



a li'niting jury instruction of such evidence, constituted 
constitutionally deficient assistance of counsel. 
4d-3itionallyI the Court in Lyon's stated the following : 

'Trial counsel's failure to object to highly inflalnmatory 
inadmissibls evidence has no strat2gic value, and failure 
to request a 1i:ni ting instruction Constitutes inef fectivz 
assistance of counsel. 

. In this case at hand, the CI (Turner), testified that 

he became a confidential inforinant to make extra money. 

This would suggest that he was all to eager to do anything 

to demonstrate to the police that he was good 21 and that 

his drug use was to be funded by his actions with the police 

he was not doing this for community care-taking but for 

an extra income. (See Appendix-G,Rp.90). 

Furthermore when CI Turner was being questioned he 

gave the description of the petitioner as follows: 

Q. Do you recall in our intervizw that we had back 
)June that I had you describe Mr. Foster? 

A. Yes, sir. 
Q. Do you remember how you described him? 
A. Yes, I did. I told you that at the time he 'lad 

his head shaved and his goatee was kind of white 
elongated .nustache. (Appnedix-G,Rp. 107). 

A t  know time did the defense counsel direct the jury 

to the fact that the description the CI gave was not 

accurate and that his testimony reflected that it might 

have inflained the jury's ninds to believe that it was the 

getitioner and not someone else. 

See Vela v. Estelle, 703 F.2d 954 (5th Cir.1933); 
Defense counsel's failure to object to prejudicial 
testimony which was used to inflame ainds of jury, 
constitutss ineffective assistance. 

'This is clearly a cas? that the defense counsel's 

conduct fell below an objective standard of reasonableness 

and  if not for defense counsel's deficient pzrforlnance 

that the outcome of the trial would have Seen different. 

/ / / I / !  
I / / /  
1  / 
S.A.G. 



GROUND TWO 

2 ) . WERE THE PETITIONER'S SIXTH AMENDMENT TO THE U. S . 
CONSTITUTION VIOLATED BY INEFFECTIVE ASSISTANCE 
OF APPELLATE COUNSEL? 

a) . When appellate counsel failed to request tran- 
sciption of entire Voir Dire Proceedings. 

R convicted defendant has a right to effective counsel 

through the appeal process. See Evitts v. Lucey, 459 U.S. 

3.57, 83 L.Ed.2d 821, 105 S.Ct. 330 (1935); The Sixth 4rnenc3- 

,lent of the U.S. Constitution guarantees the right to 

effective assistance of counsel. 

The petitioner's appellate counsel Reed Speir CJSBA 

NO. 35270, failed to request to the court for transcription 

of Voir Dire, even though the defendant had asked for these 

"~ecords of ~roceedln~s. 11 (See Appendix-H, letters to 

counsel ) . 
The petitioner need these court proceedings, because 

there was a possible jury mis-conduct issue that he needed 

to raise under his "Statement of Additional Grounds," but 

unfortunately the petitioner was never provided a true 

and accurate copy of his trial. The petitioner articulated 

to the best of his abilities that it was critical to his 

case but to no avail. The appellate counsel just wrote him 

back and told him not to listen to "jail house lawysr's." 

In this instant case the petitioner filed a aotion 

to the Washington State Court of Appeals Division Two 

requesting an extension for the above mentioned reasons. 

But the court clerk merely stated that the Voir Dire was 

not needed to file 3 Statement of Additional Grounds. (See 

Appendix-IT, attached motions and return response from the 

Appeals clerk). 
See srSisrsith v, W&inwright, 741 F.2d 1248 (1 1 ti1 Cir. 1'384) ; ilppllate 

counsel's failure to request transcripts of entire Voir 3irs prmesdings 
gas ineff~tive assistance of counsel. 

S.A.G. ( 1 1  



111. CONCLUSION: 

911 of the above issu2s are reversible error's. ?'"ley 

3re tolls titutional errors, involving the constitutional 

rights of ths petitioner. 

1 trial Judge, the sole member who is designated 

to nanage an3 corrzctly apply law lacked confidence in the 

day the proceedings ended. this can b2 shown in the 

follov~iny sentencing transcripts; (See Appendix-J, Rp.243- 

44); 

petitioner's counsel was deficient and ineffective 

through his own omissions, his actions, an3 his inactions 

on behalf of his client. All of which lack any Searing on 

trial strategy. He failed to bring the State's case to 

meaningful adversarial testing, by failing to Yotion the 

court for suppression of evidence under r .  3.5 or 3.6 

or ?lotion in Limine, by failing to challenge the authenticity 

of thz States PIiranda Waiver, by failing to challenge and 

argue the veracity of the confidential inforxiant under the 

two-prong Aguilar-Spinelli test, when he stipulated to the 

out-of-state conviction that was either nonexistent or not 

equivalent to the same type of criae unfier Nashington Stat2 

statute, and failed to provide or request a limiting 

instruction for the jury pertaining to false or inaccurate 

testinonial evidence. 

petitioner's appellate counsel was also ineffective 

for not requesting that the petitioner receive 3 true an? 

accurate 2nd canplete records of proc5eiings of the trial 

~nainly the " ~ o i r    ire." 
Thus both trial counsel and appellate counsel were 

ineffective violating the petitioner's Constitutional rights 

effective representation. 

The petitioner has shown in a number records of 

proceedings that his counsel did not do their job even 

though they have a complete knoxle3ge of lax. Recause of 
L ~nis, I the etiti~ner should not 52 penalized, who r3i3 not 

know the 13td. 

S.A.G. (12) 



Overburdened State Courts an3 thsir inadequ2te 

analysis of fact and law, does not extinguish t h e  

pstitioner' s issues and their merits, these .nerits lay vit? 

f3cts of t h 2  cas-., a i l j  the recor3, not on baseless 

assui~~p tions . 
411 of aforementioned Constitution violations did 

affect the outcome of the trial, prejudicing the petitioiler. 

PJithout than the results of ths trial would have been 

different. 

Whethnr under the Kotteakos v. United States, supra, 

standard or the Chapman v. California, supra, standard, 

the constitutional errors are still constitutional errors, 

they can not be quantifisd as harmlsss, and these errors 

still violated the petitioner's guaranteed rights to a 

fair trial. 

Iv. REQUESTED RELIEF: 

( 1 )  Accept this Statement of Additional Grounds; 
(2) Require the respondent to answer to all of the 

allegations in this brief; 
(3) Hold such evidentiary hearings as t'le Court nay 

deem nscessary or appropriate, to resolve the 
unresolved facts; 

(4) Issue an 3rder reversing the petitioner's conviction 
and Sentence; 

(5) Issue an Order re'nandiny thz State of Yashington, 
County of Pierce, to hold a new trial within a 
specified time; and 

( 5 )  Issue and Order releasing the petitioner fro21 his 
unconstitutional confinement in a tiinely [nanner 
consistent with this Courts decision. 

I declare under penalty of perjury under the laws of 
State of Iiashinyton, pursuant to 3C; i  971.72.085, and the 
laws of the United States, pursuant to Title 28 U.S.C.  5 1745, 
that the foregoing is true and correct. 

Dated this 9th day of DeceLnbsr, 2006 .  

?ES PECT FrJTJrJY SUQ1lITT?D 
1 

S. A.G. 



APPENDIX- A ******************* 



STATE V. JEFFREY MICHAEL FOSTER - SEPT. 22, 2005 

Nine, unlawful delivery of methamphetamine; and, Ten, bail 

jumping; and Eleven, bail jumping. 

MR. NELSON: That's correct, Your Honor. 

THE COURT: So that's the one then. All right. 

Bryce Nelson for the State as the deputy 

prosecutor; correct? 

MR. NELSON: Yes, Your Honor. 

THE COURT: Middle initial? 

MR. NELSON: R. 

THE COURT: "R"? 

MR. NELSON: Yes. 

THE COURT: And Nicholas R. Franz. 

The witness list I have to read to the venire 

includes the following people that may be called: Jeffrey 

Michael Foster; Michael John Smith; Louis Robert Wilson, 

who is the forensic scientist for Puyallup Police 

Department? 

MR. NELSON: Your Honor, that's not going to be 

Gn issue. There is going to be a stipulation dealing with 
L 

f;he drug testing. 

THE COURT: So I won't read anybody there. I 

will just strike that; correct? 

MR. NELSON: Correct. 

THE COURT: Property room officer. Nobody there 

either? 



STATE V. J E F F R E Y  MICHAEL F O S T E R  - SEPT. 2 2 ,  2005 

t h e n .  

M R .  NELSON: I d o n ' t  b e l i e v e  t h a t ' s  g o i n g  t o  b e  

n e c e s s a r y ,  Your Honor .  

THE COURT: Okay. I w i l l  s t r i k e  t h a t .  

THE COURT: M i c h a e l  C l a r k ?  

M R .  NELSON: S t a t e  w i l l  c a l l  O f f i c e r  C l a r k .  

THE COURT: Not H o l l y  S t a n t o n ?  

M R .  NELSON: P o s s i b l y ,  Your H o n o r ,  s o  I w o u l d  

l i k e  you t o  r e a d  h e r  name. 

THE COURT: A l l  r i g h t .  I w i l l  w r i t e  t h a t  down 

M i c h a e l  J o h n  S m i t h  i s  a l l  r e a d y .  W h a t ' s  t h i s  

b a r r e l  d e p u t y ,  P i e r c e  Coun ty  p r o s e c u t o r ,  a t t e n t i o n  --  

M R .  NELSON: T h a t ' s  g o i n g  t o  b e  M i c h e l l e  H y e r ,  

Your H o n o r .  She  i s  a p r o s e c u t o r  w i t h  o u r  o f f i c e .  

THE COURT: H w h a t ?  

MR.  NELSON: H Y E R .  

THE COURT: And F r a n k l i n  B o s h e a r s .  

MR.  NELSON: I d o n ' t  t h i n k  h e  i s  g o i n g  t o  b e  

c a l l e d ,  e i t h e r ,  d u e  t o  t h e  s t i p u l a t i o n .  

THE COURT:  Okay.  I w i l l  s t r i k e  t h a t  o n e .  

D a n i e l  F r a l i c k ?  

M R .  NELSON: Not g o i n g  t o  b e  c a l l e d ,  Your Honor .  

THE COURT: I w i l l  s t r i k e  t h a t  o n e .  

MR.  NELSON: And D e t e c t i v e  G i l l  f r o m  P u y a l l u p  P D  

w i l l  b e  c a l l e d .  



STATE V. JEFFREY MICHAEL FOSTER - S E P T .  2 2 ,  2005 

t h i s  i s s u e ,  we h a d  p r e p a r e d  o u r  w i t n e s s  l i s t  p r i o r  t o  

d i s c o v e r i n g  t h a t  t h e  S t a t e  was p l a n n i n g  t o  c a l l  

M s .  S t a n t o n .  She  i s  t h e  f o r m e r  a t t o r n e y  f o r  Mr. F o s t e r .  

And i f  t h e  S t a t e  d o e s n ' t  c a l l  h e r  r e g a r d i n g  t h a t  i s s u e  

t h a t  t h e y  would  h a v e  c a l l e d  h e r  f o r ,  we d o  p l a n  t o  c a l l  

h e r .  

THE COURT:  I ' m  g o i n g  t o  r e a d  h e r  anyway.  

M R .  FRANZ: R i g h t ,  t h a t ' s  f i n e .  I j u s t  w a n t e d  t o  

make t h e  C o u r t  a w a r e  t h a t  we may c a l l  h e r  a f t e r  a l l .  

THE COURT: L e t ' s  g o  t h r o u g h  i t  a g a i n .  H e r e  i s  
< 

who I am g o i n g  t o  r e a d  t o  t h e  v e n i r e ,  t h o s e  t h a t  may b e  

c a l l e d ,  a n d  nobody e l s e  am I g o i n g  t o  r e a d  t o  t h e  v e n i r e  

a n d  nobody e l s e  w i l l  b e  a l l o w e d  t o  t e s t i f y .  

M R .  FRANZ: T h a t ' s  f i n e .  

THE COURT: T h a t  i s :  J e f f r e y  M i c h a e l  F o s t e r  i s  

t h e  d e f e n d a n t ,  M i c h a e l  J o h n  S m i t h ,  L o u i s  R o b e r t  W i l s o n ,  

M i c h a e l  C l a r k ,  H o l l y  S t a n t o n ,  M i c h e l l e  H y e r ,  D o n a l d  G i l l ,  

a n d  t h a t ' s  i t .  

B o t h  s i d e s  a g r e e ?  

S t a t e  a g r e e ?  

MR.  NELSON: Yes ,  Your H o n o r .  

THE COURT: D e f e n s e  a g r e e ?  

M R .  FRANZ: Yes, Your ,Honor .  
i:.% 

THE COURT: T h a t  w a s n ' t  s o  h a r d .  

Now, w e ' r e  g o i n g  t o  e x c l u d e  w i t n e s s e s .  And we 
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Honor. 

wlll use the struck system; rlght? And how long 1s lt 

golng to take to try thls case? 

MR. NELSON: Two or three days at the most, Your 

THE COURT: Why don't I say three days when I 

talk to them. 

We will have one alternate and seven 

preemptories. 

THE COURT: Any motlons? 

MR. NELSON: I don't believe so. There's no 3.5 

issue because the defendant didn't make any statements 
C 

after his arrest, so we don't need to do that. And there's 
C 

no 3.6 motion, either. * 

THE COURT: Do you agree, Mr. Franz? 

MR. FRANZ: Yes, Your Honor. 

THE COURT: Okay. The instructions will be 

along, I assume. 

MR. NELSON: They will, Your Honor. 

THE COURT: And don't let me forget to read jury 

note-taking. 

MR. FRANZ: I have no objection. 
* - - 

MR. NELSON: No objection. 

THE COURT: Okay. We will do that. And then 

don't forget to sign the separation and exhlblt orders that 

we usually sign. 
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THE COURT: We will take a recess, and the 

cautionary instructions are applicable. 

(Recess taken. ) 

(Jury in. ) 

THE COURT: Please be seated. 

Officer, the oath is still applicable. 

MR. NELSON: I have handed forward a szipulatip 

to the Court. It's been signed by all parties, dealing 

with the admissibility of the drugs and the accuracy of the 

fests. There's a portion in bold on the second page that 

we have agreed would just be read to the jury. I don't 
i 

know if the Court wants to do that now or later. 

THE COURT: The practice is to read the whole 
C 

stipulation. 

MR. NELSON: That's fine. 

THE, COURT: And I'm going to read to you what it 

means to read a stipulation before cross-examination. 

The parties have agreed that the following 

evidence will be presented to you: Stipulation Regarding 

Accuracy of Drug Testing and Chain of Custody. On 

2eptember 22nd, 2005, this matter came on for trial, the 

Honorable Judge Frederick W. Fleming, presiding. The 

parties have represented to the Court that there is no 

contested issue regarding the accuracy of the testing 
* 

performed on State's Exhibits 12 and 13 by the Washington 

S T I P U L A T I O N  

, , . . . . , , . , . . - . . . . -, . . , . -. - - . - - - - - . - 
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M R .  NELSON: Does t h e  C o u r t  w a n t  t o  t a k e  u p  

s c h e d u l i n g  i s s u e s ?  

THE COURT: No. We a r e  j u s t  g o i n g  t o  go a h e a d ,  

a r e n ' t  we? 

MR. NELSON: I t h i n k  t h e r e ' s  some t h i n g s  t h e  

C o u r t  n e e d s  t o  b e  a w a r e  o f .  

THE COURT: What a r e  t h e  p r o b l e m s ?  

M R .  FRANZ: One t h i n g  i s  t h a t  I s t i l l  h a v e  two o r  . 
t h r e e  m a t t e r s  t o  f i n i s h  t h i s  m o r n i n g .  I h a v e  been  t r y i n g  

.I 

t o  g e t  some o f  t h o s e  m a t t e r s  t a k e n  c a r e  o f .  U n f o r t u n a t e l y ,  

o n e  o r  t w o  o f  t h o s e  w e r e  i s s u e s  o f  c o n t i n u a n c e s  b e i n g  d o n e  
/' 

i n  CDPJ w i t h  c l i e n t s  t h a t  had  n o t  b e e n  b r o u g h t  o v e r  f r o m  

t h e  j a i l .  .- 
THE COURT:  So  you h a v e  t h a t  t o  f i n i s h  u p  w i t h ?  

M R .  FRANZ: Yes, Your H o n o r .  

THE COURT: So why c a n ' t  w e  g e t  35 t o  come u p  a t  

1 : 3 0  t h e n .  

MR.  FRANZ: T h a t  would  b e  p e r f e c t  f o r  me. 

MR.  NELSON: T h a t ' s  f i n e ,  Your  H o n o r .  

MR.  FRANZ: I a l s o  h a v e  a  m o t i o n  -- w e l l ,  i t  may 
7 

h a v e  t o  be 2 : 0 0 ,  b e c a u s e  I h a v e  a  m o t i o n  t h a t  i s  s u p p o s e d  . 
t o  b e  h e a r d  t h i s  a f t e r n o o n .  I t ' s  a  m o t i o n  t o  p u t  t o g e t h e r  
J 

two t r i a l s  i n  C D P J  f o r  a  t r i a l  t h a t ' s  s u p p o s e d  t o  s t a r t  on 

Y e d n e s d a y  o f  n e x t  week,  which  p r o b a b l y  w o n ' t  s t a r t  o n  

Wednesday o f  n e x t  week,  b u t  i t  was s c h e d u l e d  two  w e e k s  a g o .  
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THE COURT: So you wan t  t o  s t a r t  a t  2:00? 

M R .  FRANZ: I s u s p e c t  t h a t ' s  p r o b a b l y  g o i n g  t o  b e  

t h e  b e s t  way f o r  u s  t o  h a n d l e  i t  s o  I ' m  n o t  r u n n i n g  b a c k  

a n d  f o r t h  t r y i n g  t o  g e t  t h a t  d o n e .  

THE COURT:  Do you h a v e  a n y  p r o b l e m  w i t h  s t a r t i n g  

a t  2 : 0 0  i n s t e a d  o f  1 : 3 0 ?  

M R .  NELSON: No, Your Honor .  

THE COURT: L e t ' s  s t a r t  a t  2 : 0 0  a n d  we w i l l  h a v e  

t h e  v e n i r e  b r o u g h t  up  a t  2:00 a n d  w e  w i l l  b e g i n  t h e  

p r o c e s s .  

A n y t h i n g  e l s e  f r o m  t h e  S t a t e ?  

M R .  NELSON: No, Your Honor .  My o n l y  q u e s t i o n  

w o u l d  b e ,  d o  we p l a n  on w o r k i n g  t o m o r r o w ?  I f  we f i n i s h ,  

a s s u m i n g  we f i n i s h  j u r y  s e l e c t i o n  t o d a y ,  w i l l  we s t a r t  u p  

a g a i n  on Monday, o r  t r y  t o  d o  o p e n i n g s  t o m o r r o w ?  

M R .  FRANZ: My c o n c e r n  w i t h  t o m o r r o w  i s  I h a v e  

t h r e e  h e a r i n g s  i n  t h e  m o r n i n g ,  a n  i n t e r v i e w  w i t h  a n  o f f i c e r  
-- 

a n d  a  c l i e n t  l a t e  tomor row m o r n i n g ,  a n d  a  p l e a  w i t h d r a w a l  

m o t i o n  t h a t ' s  p r o b a b l y  g o i n g  t o  g e t  k i c k e d  away t o m o r r o w  

a f t e r n o o n .  B u t ,  o n e  o f  t h e  h e a r i n g s  I h a v e  t o m o r r o w  . 
p o r n i n g  i s  a t  Remann H a l l ,  a n d  i t  h a s  t o  g e t  d o n e  t o m o r r o w  

m o r n i n g  o r  we l o s e  o u t  on a n  i s s u e  r e g a r d i n g  a n  a d o p t i o n .  

So,  I am s t u c k  w i t h  t o m o r r o w .  

THE COURT: But  n o t  i n  t h e  a f t e r n o o n .  

M R .  FRANZ: Not i n  t h e  a f t e r n o o n ,  b u t  I a l s o  h a v e  
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who gave you the drugs? 

NO, sir. 

You're certain that it's the defendant? 

Positive of it, yes, positive. 

Did you tamper with the drugs in any way at all? 

No, sir. 

Buy any drugs in the meantime? 

No, sir. 

From anybody else, anything like that? 

No, sir. No, sir. 

And once you're finished doing the buy, what happened then? 

We go back to the station. They re-search me. They make 

me fill out a -- I write out a report. They bring m e  some 

money, pay me, and I leave. 

Now, you do have some criminal history; is that correct? 

Well, I do, yes, sir, a DV history, here in Puyallup. 

And you have previously been convicted or you have pled to 

makinq a false statement to a law enforcement officer; is 

_that riqht? 

Well, that was -- they pulled me over. I knew I had a 

warrant and I gave them my dad's name so I wouldn't go to 

jail. And it turned out the officer knew me. 

So you did plead to that; right? 

Yes, sir. 

TLIRNER - D I R E C T  
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A & pleaded guilty because I was. 

Q How can you assure us today that you're telling the truth? 

Are you telllng the truth? 

A Yes, slr. And I'm under oath, slr, so I have to tell you 

the truth. And since I got older, I realized it is a lot 

easier being honest. 

Q How so? 

A You don't get in much trouble. You can be honest and 

people just, wow, cool, you know. 

MR. NELSON: I don't have any further questions. 

THE COURT: Mr. Franz? 

MR. FRANZ: Thank you, Your Honor. If I may just 

have a moment. (Pause. ) 

CROSS-EXAMINATION 

BY MR. FRANZ: 

Q Mr. Turner, you indicate that you know my client. Where 

did you first meet Mr. Foster? 

A I seen him walking around inside of that little trailer 

park, and people would point him out to me. And the first 

time I really even had any dealings with him was over in 

, -  the Cavalier, was when I was real close to him and he gave 
7: 

the drugs to Mike Smith and Mike Smith gave it to me after 

he poured it on the scale. 

Q Do you remember an interview that we conducted wlth you on 

September 3rd -- excuse me, June 3rd of this year? 

102 

TURNER - C R O S S  
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THE DEFENDANT: Yes, sir, Your Honor. 

THE COURT: You ready to proceed, Ms. Melby? 

MS. MELBY: Yes, Your Honor. 

THE COURT: What do you want to tell me? 

MS. MELBY: I did go over the plea paperwork 

with Mr. Foster. What he's charged with. The elements 

that the State would have to prove if this proceeded to 

trial. The constitutional rights he's giving up by 

entering into this agreement. What the State's 

recommendation is, and the fact that Your Honor is not 

bound by that recommendation. He signed that form and 

initialed the statement that I have written out on that 

form. He also signed the form telling him that he needs 

to get the DNA test. He stipulated to his criminal 

history. He signed the collateral attack form. I .- 
believe he signed them all knowingly, intelligently, and 

voluntari9. 

THE COURT: Mr. Foster, you have reviewed the 

statement of defendant on plea of guilty with the 

assistance of your attorney Ms. Melby; is that correct? 

THE DEFENDANT: Yes, Your Honor. 

THE COURT: And you read, write, and understand 

English, and understand this document? 

THE DEFENDANT: Yes, sir. 

THE COURT: You understand by changing your 

- . -- - -- - - - -- - -- - 



number. 

THE COURT: All right. Based upon your plea of 

guilty, Mr. Foster, it's the judgment of the Court that 

you are guilty. 

And you said something that your father had 

said, which is, in my mind, fair and appropriate. If you 

make mistakes, you stand up and pay for them. 

THE DEFENDANT: Yes, sir. 

THE COURT: And so I'm going to sentence you -- 
you did come back from Yakima. I don't think you came 

back on your own accord. But you have pled guilty and 

you're facing up to a poor choice when you escaped. SO 

I'm going to sentence you to the 43 months instead of the 

57 months. 

THE DEFENDANT: Thank you. 

THE COURT: Do you waive a formal reading on 

the rights of appeal, Ms. Melby? 

MS. MELBY: Yes, we do, Your Honor. 

THE COURT: This stipulation on your prior 

record that you signed, is it true and accurate? - 
THE DEFENDANT: Yes, Your Honor. 

THE COURT: You didn't leave anything out? 

THE DEFENDANT: No, sir. 

MR. NELSON: Your Honor, is the court running 

that concurrent or consecutive? 
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packaged and delivered to the Puyallup Police Department 

property room for storage in accordance with evidentiary 

procedures, protocols, and requirements. 

This stipulation was entered into on this 26th 

day of September, 2005. Signed by Bryce Nelson, deputy 

prosecuting attorney; Nicholas Franz, attorney for 
t 

defendant; and Jeffrey M. Foster, defendant. 

All right. Cross-examination, Mr. Franz? 

MR. FRANZ: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. FRANZ: 

Q Officer Gill, with your CIS, is it a requirement that they 

remain drug-free during the time that they are a CI with 

you? 

A I would ask that they not use drugs, excessive alcohol, 

along those lines, but I don't require it. 

Q You don't require it? 

A No. I just don't say, "You're not gonna do dope. " I say, 

"I don't want you doing any dope. I want you running 

clean. " 

Q Now, the CI that we're talking about, do you know what kind 
3 

of drugs he had a history of using, if any? 

A His drug of choice was crack cocaine. 

Q .s Cocaine, okay. 

And was it also a requirement that the CI remain 

OFFICER GILL - CROSS 

. . .  



STATE V .  JEFFREY MICHAEL FOSTER - SEPT. 26, 2005 

crime-free durinq this time period, other than purchasing 

drugs? 
d 

A Yeah, I don't want them getting arrested or getting into 

trouble. It happens. 

Q ,Okav. Now, - to your knowledqe, did this CI have any 

.criminal violations from September of last year forward? 

A -Yes, he has. 

Q Do vou know what kind of case it was? 

A Domestic violence. He and his girlfriend fight. 

Q Okay. Do you know a person by the name of Robert Walker 

that might have been involved in this case? Does that name 

sound familiar to you? 

A It sounds familiar, but I'm having trouble putting a face 

to it. 

Q You don't know a Bob Walker or a Robert Walker for tl-,is 

case? 

A I'd have to -- I'd have to look. 

Q What about a person who was living in this complex -- not 

the apartment complex, but this trailer park complex -- by 

the name of Billy Smith? 

A Again, familiar, but I'm drawing a blank as pertaining to 

this case. 

Q Okay. Well, let's go back to Billy Smith, then. You say 

that the name is familiar. Can you tell us why he's 

familiar to you? 

7 9 

O F F I C E R  GILL - C R O S S  
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Now, September 15, am I correct in understanding 

rhat you did not see a transaction occur? 

A Np, sir, I did not. 

Q And September 29th, am I also correct in understanding that 

you did not see a transaction occur? 

A That's correct, I did not. 

MR. FRANZ: No further questions. 

THE COURT: Redirect. 

MR. NELSON: Just a couple questions, Your Honor. 

REDIRECT EXAMINATION 

BY MR. NELSON: 

Q Is it routine for you to not personally observe drug 

transactions where you are dealing with a CI? 

A Most of the time that's how it happens. On occasions -- if 

I'm seeing drugs purchased, it is usually me doing it. 

Might be a CI with me when I'm doing that, but in most 

cases the CI is actually making the purchase of the 

narcotic. We get as close as we can, of course, because of 

safety reasons for the CI and other people involved, 

including the police. We do not jeopardize safety for 

dope. 

Q So, generally, standard procedure, when you are utilizing a 

CI, you or whatever other law enforcement officer who is 

running the CI, doesn't actually observe the drug 

transaction? 

OFFICER GILL - REDIRECT 
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I 
I And I'm going to use -- 

Q I will put an "E." Is that correct, that that's the 

eastern portion? 

A That would be east, with this being north. 

Q So you were in the area by Louie's trailer, outside of the 

park, to the east of the park? 

A Yeah, at one point I was. 

Q And then you then walked into the trailer park at some 

point in time? 

A No. I drove in. 

Q You drove in? 

A Yeah, because right here there's a place you can park right 

here. Marty's is here, and the cement on Marty's comes 

back from Marty's a little bit, and then there's a line 

here and some grass. And then there's mounds -- I don't 

know what they are -- like dirt big mounds where stuff has 

been dumped and stuff is starting to grow up. And I 

thought by getting up on those mounds I could see better by 

actually being in -- without jeopardizing myself -- but I 

couldn't, so then I went back in. 

Q This thing says something about that you parked outside the 

trailer park originally? 

A Yeah. That was here. That would be here. 

OFFICER GILL - RECROSS 
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Q So you parked outside? 

A And then when I came back around, I came back around and 

in, this occurred here, and then back out to here. 

Q Where did the CI get out of your car at? 

A Good point. I'm going to be honest with you, I thought lt 

was in here. That could not have happened that way. 

Q So during your testimony, earlier testimony -- 

A z e s  -- 

Q -- y o u  made a mistake? 

A I very well could have made a mistake. 

MR. FRANZ: Thank you. 

No further questions. 

THE COURT: Redirect? 

MR. NELSON: No, Your Honor. 

THE COURT: May this witness be excused? 

MR. FRANZ: Yes, Your Honor. 

THE COURT: Mr. Nelson? 

MR. NELSON: Yes. Thank you, Your Honor. 

THE COURT: You're excused. 

(Witness excused.) 

THE COURT: Come back to the jury room at 1:30, 

if you would, please. The cautionary instructions are 

applicable. 

(Noon recess taken. ) 

/ 
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Do you currently use drugs? 

NO, sir. 

Are you a confidential informant for the Puyallup Police 

Department? 

Yes, sir. 

What does that entail exactly? 

Basically we do -- they have me buy drugs from known drug 

dealers. 

Why did you become a confidential informant, or a CI, for 

short? 

To make extra money. 

About how much money would you make for each drug 

transaction you did as a CI? 

It ranged anywhere from 50 to maybe 150 bucks. 

About how many undercover buys -- and you don't have to he 

exact -- but just approximately how many buys did you 

perform as a confidential informant? 

I'd say about 10 or 15. 

Okay. Were you paid for all those buys? 

Yes, slr. 

Have you ever worked with any law enforcement agency - -  

with any other law enforcement agencies as a confidential 

informant? 

NO, sir. 

Just Puyallup? 

TURNER - DIRECT 
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I 
I wanted, and I gave him cash, and I left. 

I Q Now, was it the same -- did he hand to you the same bag 

I that Crystal had handed to him? 

A I wouldn't know that, sir. I don't know that. 

Q You were there at the time, weren't you? 

A But I don't know what kind of bag she handed him, though 

Q How long did he have this bag in his hand before he 

delivered it to you? 

A Oh, it was just like a minute or two. 

I Q So you were standing there all that time? 

I A Yeah, yeah. 

I Q Do you recall in our interview that we had back in June 

,that I had you describe Mr. Foster? 

Yes, sir. I A  - 
Q Do you remember how you described him? 

A Yes, I did. I told you that at the time he had his head 

I shaved and his goatee was kind of a white elongated 

mustache. 
1) 

Q The white goatee that he had, was that a blonde-white or 

white from having white hair? 

A I don't know, sir. 

Q Well, you were pretty close to him at the time, weren't 

you? 

A Yeah, but I wasn't paying attention to that. I was buying 

drugs and I wanted to get the hell out of there. 

TURNER - CROSS 
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I consider your open ing  b r i e f  as a d e l i b e r a t e  a t tempt  t . ~  
v i o l a t e  ~ n j  f e d e r a l l y  p ro t ec t ed  rights. 

T request  t h a t  yolz (~ttnrney Reid) irnmediatelgr p rov ide  ;ne 
w i t h  t h e  following: 

(1) A L i c ; t  ~f a l l  s o u r " t r e 2 o r t e r s  of all : ~ e a s l n g s  a n d  
proceedings with dates  of s a i d  hearing and  p roceed ings .  

( 2 )  A copy of sll. transcrlgts sf aZI t~ca r ings /p r sceed ings ,  
i n c l u d i n g  b u t  no t  limited to, a l l  pretrial. proceedings9 
opcrling and c los in :  argunents aird transcript of ~0;n~;r let te 
jury selection i n s l u d i n g  complete jury v o l r  d i r e  aLong w i t 1 1  

transccipt of j u r y  question or j u r y  misconduct hearnngs.  

( 3 )  A copy of tikc docke t  e n t r y  record a long  wrth a e s p y  of 
aPI czitries on t n c  docket e n t r y  record. 

( 4 )  A complete c o ~ y  of i R y '  t r i a l  a t t o r n e y  f i l e .  

(5)  Inforiil t:lc Court of Apgeals t ha t  I (Jeffrey F o s t e r )  an 
n o t  ab le  t o  f i l e  ?1y Statcrqent: of r4ddi t ional  Grounds un t i l .  c ? t  

l e a s t  30 days a f t e r  E receive time above requested f i l e s ,  
records  ~ n d  transcripts; thereby f i l e  2 :notion f o r  e x t e n s i o n  
o f  time t$bdibli;tin which t o  f i l e  a Stater t~enc o f  Additional 
gro.jnds. 1f f o r  any  reason you do not i n t e n d  to zoc~pfy w i t h  
tnt? asove f i v e  r e q i 3 s s t s ,  p l s a s ~  iiil~ieciiately rcqpond t o  :ie s o  
t : ~ r i t  L a 3 y  t a k e  t n c  a p n r ~ p r i a c e  action, 







LAW OFFICE OF REED SPEIR 
REED M.B. SPEIR, ATTORNEY AT LAW 

3800 BRIDGEPORT WAY WEST, STE, A #23, UNIVERSITY PLACE, WA 98466 
253.722.9767 FAX 253.564.3552 

November 10,2006 

Mr. J&ey Foster, DOC## 954441 
Airway Heights Corrections Center 
P.O. Box 21 09 
Airway Heights, ,WA 9900 1 

RE: State v. Foster, COA No. 34953-1-II 

LEGAL MATL 

Mr. Foster: 

This letter is in response to your letter dated November 4,2006. I understand your situation and 
accept your apology. 

I do advise you to avoid listening to 'Ijailhouse lawyers" and strongly advise you not to pay them any 
money for their "services." I have had many clients receive extremely bad advice and completely 
wrong advice on the law fiom "jailhouse lawyers." 

The next step in this process is for the State to £ile its Response Brief As soon as I receive it, I will 
send a copy to you. 

If you have any questions, feel free to write me a letter. 

Sincerely, a-&- 
Reed Spe 





-. -J 

Ih)s ~ \ i  3ecodd PQ iltst 1 l 'VKJt W ~ C -  49  VUUL(, 
i -1 1 09 v\ppk,is lotlo fis q O L (  /&loci> i l  a 9 P - I  juot camp C . &  

/;st4 C l ~ ~ c l ~ & \ ( ' t S .  - 

X Geouruds of Qc[dik;~ri/ ~ & / + M ~ / / J  u f  ?-hts t  

r?C1 I- h ~ u e  K &o. I A ~  

& t ~ i 5 ; 0 ~ i  ~ e ) i f A ~ f h c  ~ p p t r i l s .  i tic: 
/&-Jf c u e  or  h&~- Cizofi~ o ~ 1 % .  /O b.~o)2k!liy 

C[ y3 -+hql~ d p t t d  I zL b t  %PC& --(a 
o f  ih (s  f i ~ d  A cop of i - h ~  ELA d:fij i~ +k JoCirt 

A ppwii  AN^ +he ~ns t t l 9 i i gh~ i  ~ h s - f ~  BAIL 14sso(plPrSIbd 
i1\1 ~ + ~ n n d i  io youp i ~ ~ P u s i i l  i u  Q ~ o p @ A k  

+h;s ~ f i s &  o+\- DY 72Wf  
Ij-\ you h ~ ~ k  e I r c ~ ~ ( y  CYE~G*U 







I 

- c / t h ' ~ i c ~ ,  _L I/\Ac-( - N U  ~ t t -  - 
Mel \ ~ ~ r h l e ~ .  ,I- I ;  he 
P L ~ S L / P E ~  $ = / $, I, Jh;s a d -  
~ ~ L P L I S ~  o ( ~ / C I C / M T I  j ~ a 4 P  p ~ e C / d  vHc 

in oR io t - h ~ s t  s j  c - h l i y ~ .   AN^ iCyoii dia/ 
I ?// ~ ~ ~ 1 7 1 ~ y ~ ~ / o d  1 ~ ~ r t . . o - , C h ~ ~ / ) i  p e & ~ ~ o ~ i i c /  
b J .  j t i  A I / ' ~ ~  &A, / { A t  r ~ i d o , d f i  Y 
+E.*.ilA/2 &Lc)%M&, hi0 ' i p ~ l q i  :U &@t h;,..r/ 
2 ,$nu& AM /3// / r ~ ~ ~ t ,  / o b S  5 Ye r; , / / A  t ~ ~ i 2 c ~ ' / / . i t  I n d  d.i- d h  &$+u & 

"(0 7 7 n'/-iz-"I 7-hey L 5 4  (ykl .+ilk 1 
r - 4 % ~  %p+ 

o r  otr7Y,r ~ 4 - h  Se~j-,  ~d a ~ ~ t  bO/;,~C- ~ t / 3 o p j -  



****************** 
APPENDIX- I 

******************* 



Washington State Court of Appeals 
Division Two 

950 Broadway, Suite 300, Tacoma, Washington 98402-4454 
David Ponzoha, ClerWAdministrator (253) 593-2970 (253) 593-2806 (Fax) 

General Orders, Calendar Dates, Issue Summaries, and General Information at http://www.courts.wa.govlcourts 

November 17,2006 

Kathleen Proctor Reed Manley Benjamin Speir 
Pierce County Prosecuting Atty Ofc Attorney at Law 
930 Tacoma Ave S Rm 946 3800 Bridgeport Way W Ste A23 
Tacoma, WA 98402-2 17 1 University Place, WA 98466-4495 

Jeffrey M. Foster 
#Y 5444 1 
Airway Heights Correction Ctr. 
PO Box 2109 
Airway Heights, WA 99001 

CASE #: 34953-1-11 
State of Washington, Respondent v. Jeffrey M. Foster, Appellant 

Counsel: 

The action indicated below was taken in the above-entitled case. 

A RULING SIGNED BY THE CLERK: 

Appellant has filed a motion for a 60-day extension of time to file a statement of 
addiiional grounds for review. He claims that he needs more time due to limited access to 
the law library and he requires additional material to prepare the statement. While his first 
claim may be true, the rules for filing a pro se pleading on appeal have changed. Previously, 
the Rules of Appellate Procedure provided a defendant with an opportunity to file a pro se 
supplemental brief. However, those provisions were stricken, effective 12/24/02, and 
replaced by RAP 10.10, which permits the filing of a statement of additional grounds for 
review. The purpose of the rule change was to remove the formality of filing a brief but still 
provide defendant with an opportunity to identify the issues not addressed by counsel in the 
opening brief. An additional reason for the adoption of the rule change was to reduce the 
delay incumbent with the filing of a pro se supplemental brief. It should be noted that RAP 
10.10 permits the court to request additional briefing or to take any other action necessary to 
resolve the issues raised in the statement. With respect to appellant's second claim, and 
consistent with the above, appellant is in receipt of the material (the court transcripts), 
necessary to prepare the statement. 

In view of the foregoing, appellant's request for a 60-day extension runs counter to the 
intended purpose of the statement and should be denied. Accordingly, appellant's motion 
for extension of time is denied in part and granted in part. Appellant is granted an extension 
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CASE #: 34953-1 -II 
State of Washington, Respondent v. Jeffrey M. Foster, Appellant 

of time but only until 1211 8/06 to file the statement of additional grounds for review. No 
further extensions will be granted. If the statement is filed after that date, it will be placed in 
the file without action. 

Very truly yours, 

David C. Ponzoha 
Court Clerk 
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MR. NELSON: I have a  l i s t ,  Your Honor, i f  t h e  

C o u r t  w i l l  g i v e  me a  moment. I t  looks  l i k e  it was j u s t  

t h e  d r u g s ,  Your Honor. So obv ious ly  h e ' s  n o t  going t o  

get t h a t b a c k .  

THE COURT: A l l  r i g h t .  M r .  F ranz ,  what do you 

want  t o  t e l l  m e .  

MR. FRANZ: Thank you, Your Honor. I g u e s s  t h e  

e a s y  p a r t  of t h i s  i s  -- Nicholas  Franz f o r  M r .  F o s t e r .  

I n  r egard  t o  t h e  i t ems  t h a t  w e r e  s e i z e d ,  I 

t h i n k  t h e  Court  unders tands  from t h e  t r i a l  t h a t  t h o s e  

i t e m s  were n o t  s p e c i f i c a l l y  s e i z e d  from M r .  F o s t e r ,  b u t  

t h e y  were,  i n  f a c t ,  g iven t o  t h e  o f f i c e r s  by t h e  C I  i n  

t h i s  c a s e .  

The Court s a t  th rouqh  t h i s  t r i a l .  T h a t ' s  t h e  

e a s y  p a r t  of a l l  t h i s  m a t t e r .  The Cour t  s a t  t h r o u g h  t h i s  

t r i a l ,  and t h e  Court  heard  t h e  t e s t imony  t h a t  was o u t  

t h e r e .  
-- 

T h i s  was a  d i f f i c u l t  v e r d i c t  f o r  M r .  F o s t e r  and 

' f o r  m e  p e r s o n a l l y  because ,  q u i t e  f r a n k l y ,  I though t  t h a t  

t h e  j u r y  was going t o  come back d i f f e r e n t l y .  And p a r t  o f  

t h a t  r e a s o n  was because  of t h e  t e s t imony  o f  O f f i c e r  G i l l ,  

and t h a t  he had t e s t i f i e d  r e g a r d i n g  p l a c e s  t h a t  he  was 

s t a n d i n g ,  and h i s  p e r s o n a l  knowledge of t h i n g s  t h a t  were  

go ing  on and d i scovered  halfway th rough  h i s  t e s t i m o n y  

t h a t ,  i n  f a c t ,  he was wrong w i t h  what he had seen  b e c a u s e  . 



h e  c o u l d n ' t  have been s t a n d i n g  i n  a  c e r t a i n  l o c a t i o n .  

Notwi ths tanding t h a t ,  a  ju ry  found M r .  F o s t e r  g u i l t y  o f  

t h e s e  t h r e e  charges ,  and found him n o t  g u i l t y  of a n o t h e r  

c h a r g e .  

M r .  F o s t e r  has  asked t h a t  I a r g u e ,  and I t h i n k  

i t ' s  a p p r o p r i a t e  t o  argue  t h i s  way, t h a t  t h e  Court  

s e n t e n c e  him t o  a  c o n c u r r e n t  s e n t e n c e  on a l l  t h e s e ,  a n d  

t h e  c o n c u r r e n t  s e n t e n c e  t o  t h e  escape  c h a r g e ,  b u t  t h a t  

t h e  Cour t  sen tence  him n o t  t o  60, n o t  t o  1 2 0  months, b u t  

t h e  Cour t  sen tence  him t o  1 2  months f o r  e v e r y  month t h a t  

he  was gone when he escaped,  which i s  seven months, which  

would g i v e  him 84 months t o t a l  i n  t h i s  c a s e .  So t h a t  he 

would g e t  84 months on t h e  ' 0 4  c a s e ,  and have a  

c o n c u r r e n t  t ime of  4 3  months going i n s i d e  of t h a t  f o r  t h e  

escape  c a s e .  I t h i n k  t h a t  t h a t ' s  a p p r o p r i a t e .  

I t h i n k  t h a t  a s  M r .  F o s t e r  i n d i c a t e s  what h i s  

f a t h e r  t a u g h t  him which i s  t o  s u g g e s t  a  punishment 

t h a t  i s  a p p r o p r i a t e  f o r  him, based upon t h e  c i r c u m s t a n c e ,  

I t h i n k  t h a t ' s  an  a p p r o p r i a t e  punishment f o r  him. 

Now, do  I t h i n k  t h a t  M r .  F o s t e r  would have  

g o t t e n  84 months o r  120 months i f  i n  f a c t  he would n o t  

have walked o u t  t h a t  door t h a t  day? No. My b e l i e f  i s  

t h a t  t h e  o f f e r  from M r .  Nelson would have  been 60  months ,  

and t h a t  w e  a l l  would have been a r g u i n g  t h a t  6 0  months 

was a n  a p p r o p r i a t e  t i m e  f o r  M r .  F o s t e r  would have h a d  f o r  



STATE OF WASHINGTON 
COURT OF APPEALS, DMSION 11 

h l o x a e n x & f u ~ ~ ~ & f  xxxxfxxxxxxxxxxxxxxx 
) 
) N o : 3 4 9 5 3 - 1 - 1 1  

JEFFPRY M -  BOSTER 
Petitioner. 

1 
1 
) CERTIFICATE OF SERVICE 
1 
1 

1, JEFFREY M -  FOSTER , Petitioner in the above entitled cause, 
under the penalty of perjury, do hereby certify that on the date noted below, I sent copies 
of: 

( 1  ) CERTIFICATE OF SERVICE 
( 2 )  STATEMENT OF ADDITIONAL GROUNDS RAP 1 9 . 1 0  

To: STATE @XJR'l! OF APPEAT;S ~ P W 3 C T O R  
DIVISION m, aXJIiT CLERK PIERCE cJJmmY DEPUrY PROSECLlTING 
950 BROADWUI, SUITE 300 ATBXNEY'S OFFICE 
m, WA. 98402 946 CDIRJTY-CITY BUIIDIbG 

TACOMA, WA. 98402-2171 

By processing as Legal Mail, with first-class postage affixed thereto, at the Airway 
Heights Correction Center, P.O. Box 71 ns , Airway Heights, WA 99001- 21 0 9 .  

Dated this 3 dayof DECEMBW ,2006 . 

Respectfully Submitted, ,/ 7 / 

gJ& f l  
i C/ '  / Petitioner 

CERTIFICATE OF SERVICE 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

