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11. ASSIGNMENTS OF ERROR 

1. Finding of Fact No. 2: The trial court abused its discretion in 

admitting evidence of settlement offers made during the mediation of 

Robert Bostwick's case. 

2. Finding of Fact No. 5: The trial court erred in finding that 

Willingham had apparent authority to bind Goldstein to fee-sharing 

agreements. ' 
3. Finding of Fact No. 6: The trial court erred in finding that the parties 

agreed that Hoglund would not continue to serve as lead counsel through 

trial and that Hoglund would receive $40,000 out of any recovery in the 

Bostwick case.2 

4. Finding of Fact No. 11: The trial court erred in finding that in 

meetings in December 2003, defendant Willingham confirmed an 

agreement that plaintiff would receive $40,000 out of any re cove^-ye3 

5. Finding of Fact No. 17: The trial court erred in referring to $40,000 as 

"previously agreed upon."4 

6. Finding of Fact No. 21: The trial court erred in finding that the 

Summons and Complaint were properly served on Sherelle Willir~gham.~ 

7. Conclusion of Law No. 2: The trial court erred in concluding that 

Willingham and Hoglund entered into a contractual agreement that 



plaintiff would step down as lead counsel, that Hoglund would receive 

$40,000 out of any recovery. 

8. Conclusion of Law No. 5: The trial court erred in concluding that 

Goldstein and Willingham misled the plaintiff, and that he continued to 

perform work on the case based on a justifiable belief that he would be 

paid.6 

9. Conclusion of Law No. 6: The trial court erred in concluding that 

defendants Willingham and Goldstein committed breach of contract.' 

10. Conclusion of Law No. 7: The trial court erred in concluding that 

Goldstein and Willingham are jointly and severally liable to Hoglund for 

$40,000.~ 

11. Conclusion of Law No. 8: The trial court erred in concluding 

$40,000 was a liquidated sum, subject to prejudgment in te re~ t .~  



111. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Whether there is insufficient evidence to support the trial court's 

finding that defendant Willingham had apparent authority to bind 

Goldstein to a fee sharing agreement, where Goldstein made no objective 

manifestation indicating apparent authority? (Assignment of Error 1) 

2. Whether there is insufficient evidence to support a finding of personal 

liability on the part of Willingham on the alleged contract because she 

acted as an agent for Goldstein, a disclosed principal? (Assignment of 

Error 1) 

3. Whether there is insufficient evidence to support the trial court's 

finding that Willingham formed a contract with Hoglund on September 29, 

2003, where: defendants did not induce Hoglund's decision to quit as lead 

counsel; the parties did not agree on the scope of Hoglund's continued 

work; they did not agree on the amount of his compensation; all 

substantive work performed by Hoglund was under the earlier written 

agreements; and Hoglund gave no new consideration to support a new 

agreement? (Assignments of Error 2, 3,4,  5,7,8,9,  and 10) 

4. Whether the finding that Sherelle Willingham was properly served with 

the Summons and Complaint was erroneous as being unsupported by 

substantial evidence? (Assignment of Error 6) 



5. Whether the Court abused its discretion by admitting evidence of 

settlement offers made in July 2003 in the mediation of the Robert 

Bostwick case? (Assignment of Error 1) 

6. Whether the conclusion that $40,000 was a liquidated sum, subject to 

prejudgment interest, is unsupported by evidence, and is unsupported by 

any specific finding of fact. (Assignment of Error 1 1) 



IV. STATEMENT OF THE CASE 

1. Introduction. 

Attorney John Hoglund sued attorneys Steven Meeks, Jay 

Goldstein" and Sherelle Willingham for a portion of attorney's fees derived 

from a settlement in the personal injury case of Robert Bostwick. On June 

9, 2006, the Thurston County Superior Court, Hon. Frederick Fleming, 

Visiting Judge, entered a judgment in favor of the plaintiff. All defendants 

appeal. 

2. Factual background. 

A. First Bostwick Agreement for Legal Services 

In June 2000, Robert Bostwick retained the law firm of F. Daniel 

Graf to prosecute his personal injury case under a written fee agreement 

(Graf Fee Agreement) providing for a contingent fee of 113 of any 

recovery. ' ' Paragraph 6 allowed the Graf firm to employ associate 

c ~ u n s e l . ' ~  Paragraph 10 of the Graf Fee Agreement, "Withdrawal of 

Attorney", provides: 

Attorney may withdraw from client's representation in this case on 
reasonable notice to client provided that in the event of such 
withdrawal, attorney shall be entitled to no fee pursuant to Section 
Two, but shall be reimbursed for any cost advances made for client 

'O  Defendants Goldstein and Goldstein Law Office are collectively referred to hereinafter 
as "Goldstein". 
" Ex. 1 
I' Ex. 1, p. 3. 



under Sections Three and Five. Payment in full shall be made by 
client within 30 days of receipt of final billing by the attorney.I3 

2. Association Agreement 

The Graf firm developed difficulties, such that it became 

necessary for Sherelle Willingham to associate lead trial counsel for Mr. 

Bostwick. Sherelle did not have the willingness or trial experience to try 

Mr. Bostwick's case.I4 

John Hoglund was an Olympia-based plaintiffs lawyer who 

handled major cases.15 Willingham had previously worked for his office 

as a contract attomey,16 and his firm was then associating with the Graf 

firm on other files.17 

On or about June 1,2001, Hoglund and the Graf firm entered into an 

Association of Counsel agreement." Paragraph Two of that agreement 

reads: 

. . . John A. Hoglund ... shall be designated as lead trial counsel 
and the responsible attorney for the strategic and procedural 
decisions to be made in furtherance of the trial or settlement on this 
case. [The two firms] are to be fully informed and will fully 
inform each other of all actions to be taken subsequent to this 
agreement on these files, and both firms are to be involved 
intimately with the decisions regarding trial strategy and procedural 
decisions from this point forward. John A. Hoglund is to 

l 3  Ex. 1, p. 4. 
l 4  RP 85 ,  91, 97. 
l 5  RF' 19. 
l 6  RP 22. 
" RP 20. 
l 8  CP 1 1 14-15, Finding of Fact 2; Ex. 2. 



personally have final decision-making authority over all such 
strategic and procedural decisions.19 

The Graf Fee Agreement states in Paragraph 6: "Client understands 

and agrees that the associated attomey shall assist in prosecuting the 

client's case subject to all of the terms and conditions of this attomey- 

client fee agreement."*' Hoglund testified that by signing the Association 

of Counsel Agreement he intended to become a signatory to the Graf Fee 

Paragraph Three of the Association of Counsel Agreement 

reiterates that Mr. Hoglund "is lead trial counsel and shall have full 

responsibility for case handling," and states that Mr. Hoglund's rate of 

contingency compensation for cases worth over $25,000 depends on 

whether he advanced the costs: 80% of the attorney fee if he advanced the 

costs, and 66.66% if he did not.22 

3. Hoglund Downsizes his Firm 

Mr. Bostwick's file went to the Hoglund firm.23 Mr. Hoglund then 

acted as lead lawyer on the case during 2001 and 2002. 24 He filed suit on 

behalf of Mr. Bostwick in 2002.25 He accompanied Mr. Bostwick to a 

mediation in July 2003. However, the defense would offer no more than 

- 

l 9  Ex. 2, p.p. 2-3. (Emphasis added.) 
2 0 E ~ .  1, p.3 
21 RP 60. 
22 EX. 2, p. 3. 
"RP 91. 
24 RP 24-27. 
25 RP 25-26. 



$150,000 to settle the case.26 This was not acceptable to either Hoglund or 

the Bost~icks .~ '  

Following successful years in 2002 and 2003, Hoglund decided to 

close his downtown Olympia office and downsize his practice.28 Since he 

was downsizing, he knew he would not have the staff to handle complex 

cases that were going to take longer than a year or more to resolve.29 On 

August 7, 2003, he wrote to the Bostwicks stating that he was merging his 

practice with a Tacoma law firm and offered to transfer their file to one of 

the partners in the Tacoma law firm.30 The clients did not agree to this and 

requested that the file be transferred back to Sherelle Will i~~gham.~'  

On September 29,2003, Hoglund took the file to the office of Ms 

Willingham, who was now employed by Goldstein Law Office, as the Graf 

firm had dissolved.32 

Sherelle Willingham and John Hoglund met on September 29, 

2003. During this meeting, Hoglund expressed to Willingham a desire to 

shift his role from being the lead trial attorney responsible for handling the 

file to "an associated attorney posture".33 During the September 29,2003 

26 The trial court adrmtted this and other testimony concerning the settlement offers made 
during the Bostwick mediation over the continuing objection of the defendants. RP 28. 
27 RP 27, 29. 



meeting, Willingham and Hoglund discussed possible ways that he might 

be compensated for the time he had into the case if he were to quit as lead 

attorney. Possibilities included Hoglund receiving 80% of 113 of the 

$1 50,000 that had been offered at the first mediation,34 a full 113 of the 

first $150,000,35 a 50-50 fee split up to the point of the next mediation, and 

a 90110% fee split. 36 

4. Goldstein Law Firm 

Willingham had no actual authority to bind Goldstein to any fee- 

sharing agreements without Mr. Goldstein's prior approval.37 Hoglund 

knew Willingham would have to check with Goldstein before she could 

agree to any particular fee arrangement.38 Willingham never requested 

Goldstein approve any fee-sharing agreement with Hoglund and he never 

gave such approval.39 Jay Goldstein has never met Mr. Bostwick, and 

never met with Mr. Hoglund regarding Mr. Bostwick's case.40 

Willingham did not agree to any specific fee to Hoglund in the 

September 29, 2003 meeting. Hoglund testified: "She said, I need to 

check it out; I'm not sure what the percentages should be. So, concerning 

the value of the case, she wasn't willing to commit to, well, you know, 

34 RP 36. 
35 RP 36. 
36 RP 37. 
37 RP 86-87, 98-99; CP 11 15-16, Finding of Fact 5. 
38 RP 69-70 
39 RP 88 
40 RP 86. 



we're going to pay you $50,000 because what if the case resolves for less 

than $150,000? It wouldn't be fair then. So she was unwilling to put in a 

precise writing at that point. . . . I believed that my fee would be a 

percentage of the re~overy."~' ". . . She hadn't agreed to specific numbers, 

but she hadn't said 50150 is ur~reasonable."~~ "Well, once again, she 

wasn't willing to make any commitment on the fee."43 "She just couldn't 

agree to a definite fee amount that I would be paid."44 "Sherelle said to me 

several times, 'Well, yes, we want to work together, I want to work with 

you together.' But, no, she wasn't - - she did not agree to what I was trying 

to affirm in terms of fee amount. She didn't spree to it. She said I 

needed to talk to, you know, Jay. I think she mentioned this time."45 

"No, I don't think I had anything specifically from her about what I was to 

get paid. I just assumed I would."46 

Plaintiffs $40,000 figure originated as an approximation in the 

mind of Mr. Hoglund. 

Q.. . [Hlad there been any agreement that led you to believe that 
you would at least get paid $40,000? 
A: No, no. The $40,000 came from what I thought I could get 
paid from them now, like April, May, of '04. And it was based on 
thinking I could recover maybe $100,000, but I would have to go 

41 RP 37-38. 
42 RP 43. 
43 RP 50. 
44 RP 67. 
45 RP 69-70 (Emphasis added.) 
46 RP 57. 



after it and pay attorney's costs to get it, so what the net result of 
that would be around $40,000. 
Q: Well, was there any doubt in your mind that after your initial 
meeting with Ms. Willingham in September 2003 that she had 
agreed that you would have a reduced role in the case? 
A: Right. And she also agreed that the base fee value that I would 
have would be around $40,000. She also agreed to that amount, 
too. So, yeah. 
Q: But that never got formalized into how that would actually play 
out in any final settlement? 
A: No, it never got to a guaranteed sum that I would get paid 
regardless of the amount recovered. 

Willingham sent the Bostwicks a letter dated October 8, 2003, 

which the clients signed and returned, releasing the Graf firm and retaining 

the Goldstein office to handle their personal injury claim. Hoglund 

received a copy of this letter.48 Mr. Hoglund continued to work as the lead 

attorney, responsible for the file, into October 2003. He drove to Tacoma 

to meet with Dr. Wohns, a neurosurgeon, to discuss medical issues and to 

arrange for Dr. Wohns to sign a declaration. This work is reflected by 

time slips kept by Mr. Hoglund's office during this time.49 He still 

considered himself to be the lead trial counsel. He testified: "I was [lead 

trial counsel] because no one else had been designated. . . . I had control of 

the issues."50 

47 RP 59. (Emphasis added.) 
48RP41 .  
49 RP 63, 79. 
50RP 44. 



Then, as of October 17, 2003, Hoglund knew he did not want to 

be lead trial attorney any more.5' On October 22, 2003, Robert Bostwick 

signed a new Contingent Fee Agreement with the Goldstein Law Office.52 

Hoglund considered the old Graf Fee Agreement to be superseded when 

the new Goldstein Fee Agreement came into existence.53 Having 

downsized his practice and being unwilling to work the case up for trial, 

Hoglund was both unwilling and unable to associate on Mr. Bostwick's 

case on the same terms as he had with the Graf firm. Hoglund testified 

that he assumed Willingham was going to draft a new Association of 

Counsel Agreement, wherein: (1) he would no longer have final decision 

making authority; (2) he would no longer be lead trial counsel; (3) he 

would no longer have full responsibility for the file; but (4) he would have 

whatever duties and responsibilities the parties would work out.54 

However, the parties never agreed on a future scope of work or future 

compensation for Hoglund, and a new association agreement was never 

agreed to. 

5. Lead Counsel 

Hoglund and his staff kept track of the time they spent on files by a 

time slip system. Neither Hoglund nor anyone from his office recorded 



any time spent on the Bostwick file after October 22, 2003.55 Hoglund's 

expression in September 2003 of a desire to back out of the case as lead 

trial counsel placed Sherelle Willingham in an uncomfortable position, 

with a June 2004 trial date pending.56 

Meanwhile, in July 2003, sole practitioner Steven Meeks had 

taken office space as a tenant in the Goldstein Law suites. Meeks 

reviewed the Bostwick file, met with the client, and ultimately agreed to 

assume the role of lead trial counsel. At the time Mr. Meeks became 

involved, he found the file in a moderate state of preparation, with a June 

2004 trial date pending.57 

Meeks initially recommended that the client try to work things out 

with Mr. Hoglund, but the client ultimately elected to have Meeks and 

Willingham work up the case for trial.5s 

Meeks, Hoglund, and Willingham then met on December 3,2003. 

During this meeting, Hoglund confirmed his decision to not remain on the 

case as lead trial counsel.59 The parties generally discussed what possible 

role Hoglund might have in the case. Hoglund stated that he wanted his 

costs reimbursed, and that he was willing to defend, but not take 

 deposition^.^^ 



During the December 3,2003 meeting, Hoglund did not assert 

any prior agreement with Willingham regarding his compensation in the 

case. In this meeting, no agreement was reached as to what, if any, would 

be Hoglund's further scope of work on the case.61 

On December 17,2003, Hoglund, Willingham, and Meeks had a 

second meeting. Hoglund made it clear in this meeting that he did not 

want to be the trial lawyer in court, and that he did not want to handle 

witnesses and cross-e~amination.~~ 

During this meeting, Hoglund said that if he was in the case, he 

would leave in the approximately $6,000 his office had advanced for costs, 

If he was out of the case, he wanted to be reimbursed his costs.63 

Since Mr. Hoglund did not want to do the work required to develop 

the medical issues in the case, Meeks did not see a continued role for 

him. 64 

During this meeting, Hoglund proposed to receive 80% of a 

$50,000 fee. Meeks refused to agree to this. In any event, Hoglund never 

pushed the issue of his fees during this meeting; rather, the focus was 

whether he was "in or out" of the case.65 Hoglund never asserted that he 



had already made a prior fee arrangement that he was going to get 80% of 

$50,000.66 

6. Cost reimbursed and Secured Mediation 

In February 2004, the client Bostwick reimbursed Mr. Hoglund for 

his advanced costs.67 

In March 2004, the defense counsel and insurer wanted to initiate 

a second mediation. Washington Arbitration and Mediation Service 

contacted Hoglund's office in March 2004. Hoglund referred WAMS to 

the Goldstein On or about March 8,2004, Hoglund signed a 

Substitution of Counsel without question or objection, substituting Meeks 

as the lead attorney and attorney of record.69 At this point, Hoglund had 

no further risk or responsibility in connection with the file.70 

During February and March 2004, Meeks and Willingham 

aggressively prepared the medical issues for mediation." Meeks and 

Willingham mediated the case in April 2004 with the defense and the 

defense insurer. Meeks and Willingham went into the mediation prepared 

to take the case to trial. This resulted in a substantial settlement. Meeks 

testified, "But if that hadn't happened, we would be going to trial. And I 



was committed to going to trial and to see where we went. Mr. 

Hoglund wasn't."72 

7 .  Process Service Issue 

As to process service issues, Sherelle Willingham was never served 

with a Summons and Complaint in the present case.73 The court 

considered a Declaration of Service signed by "S. Treiber", stating that on 

October 3, 2005, the declarant had served the Summons and Complaint on 

Sherelle Willingham "by then and there personally delivering 1 true and 

correct copy(ies) thereof, by then presenting to and leaving the same with 

SHERELLE WILLING HAM."^^ The Court also considered the 

Declaration of Thyda Eang regarding service of process, verifying that Ms. 

Eang, the receptionist in the Goldstein firm, occupied the front desk of the 

office the entire day of the alleged service of process, and that no process 

server ever passed into the office to hand papers to Ms. Willir~gham.~~ 

V. ARGUMENT 

1. Sherelle Willingham had Neither Actual nor Apparent 
Authority to Bind the Goldstein Firm to Any Fee-Sharing 
Agreement with Hoglund; As the Agent for a Disclosed 
Principal, She Cannot be Personally Liable on the Alleged 
Contract. 

Finding of Fact No. 5 states: 

72 RE' 132 (Emphasis added). 
" RE' 100. 
74 CP 1046. 
75 CP 1033-34; 5/19/06 RE' 30 



Though both defendants Willingham and Goldstein testified 
without contradiction that defendant Willingham did not have the 
authority to bind Goldstein Law Offices to fee-sharing agreements, 
the court finds that defendant Willingham had the apparent 
authority to do so. 

The finding of fact of apparent authority is in reality a legal 

conclusion, which this Court treats as a Conclusion of Law.76 

Basic agency law precludes contractual liability on the part of 

either Goldstein or Willingham. First, it is conceded that Willingham had 

no actual authority to bind Goldstein. The contract claim against 

Goldstein fails on this basis. 

Second, even if Willingham had authority to so contract, 

Willingham could not be personally liable because Hoglund knew she was 

the agent of Goldstein, a disclosed principal. A person who contracts in 

the name of a principal that exists and has capacity to contract is not liable 

on the contract so long as she discloses the principal.77 

Third, Goldstein cannot be liable because Willingham had no 

apparent authority to contract on his behalf. The only evidence that could 

support a finding of apparent authority on the part of Sherelle Willingham 

76 See, McCIendon v. Callahan, 46 Wn.2d 733,740-41,284 P.2d 323 (1955) (Conclusion 
of law will be treated as such and will be evaluated for sufficiency of evidence, even 
though it be labeled a finding of fact.) 
77 Rho Co. v. Dept. of Revenue, 113 Wn.2d 561,587,782 P.2d 986 (1989); GrifJiths & 
Sprague Stevedoring Co. v. Bayly Martin &Fay, Inc., 71 Wn.2d 679, 686, 430 P.2d 600 
(1967); Davis v. Bafus, 3 Wn. App. 164, 167,473 P.2d 192 (1970); Wright v. Merritt 
Realty Co., 180 Wash. 380, 382,268 P. 873 (1928). 



would have had to come from Jay Goldstein. The record is empty of such 

evidence. 

Findings of fact must be supported by substantial evidence.78 

Substantial evidence exists if the record contains evidence of sufficient 

quantity to persuade a fair-minded rational person of the truth of the 

declared premi~e. '~ The burden of establishing apparent authority rests on 

the one asserting its e~istence.~' Both actual and apparent authority 

depend upon objective manifestations made by the principal." Apparent 

authority cannot be inferred from the acts of the agent.82 

In summary, Finding of Fact 5 proves that Willingham had no 

actual authority to bind Goldstein. Since Goldstein was a disclosed 

principal, Willingham cannot have personal liability for the alleged 

contract. There is no evidence of any manifestation on the part of 

Goldstein that would create an inference of apparent authority. The 

finding of fact is clearly unsupported by evidence. 

2. No Express Agreement was Formed on September 29,2003 
Either As to Hoglund's Scope of Work or the Amount of his 
Compensation. Hoglund did not Furnish Any New 

Consideration to Support Any New Agreement. 

The first two sentences of Finding of Fact No. 6 read: 

Thorndike v. Hesperian Orchards, Inc., 54 Wn.2d 570, 575, 343 P.2d 183 (1959). 
79 In Re Snyder, 85 Wn.2d 182, 185-86, 532 P.2d 278 (1975 
80 Schoonover v. Carpet World, Inc., 91 Wn.2d 173, 178, 588 P.2d 729 (1978) 

Smith v. Hansen, Hansen & Johnson, Inc., 63 Wn. App. 355,363, 8 18 P.2d 1 127 
(1991) rev. den. 118 Wn.2d 1023, 827 P.2d 1392 (1992) 
82 Mauch V. Kissling, 56 Wn. App. 312, 316, 783 P.2d 601 (1989) (citing Lamb v. 
General Assocs., Inc., 60 Wn.2d 623, 374 P.2d 677 (1962)) 



At their September 2003 meeting the plaintiff and defendant 
Willingham agreed that the plaintiff would not continue to serve as 
lead counsel through trial. They further agreed that the plaintiff 
was entitled to receive $40,000.00 out of any recovery in the 
Bostwick case, which figure was based on 80% of the $50,000 in 
fees that would result in the $150,000 settlement offer already 
obtained. 

The trial judge found that Hoglund had performed substantial work 

on the case, and then turned over his work product to Willingham, and that 

this work product enabled the defendants to receive substantial fees after 

expending little labor of their own.83 On these findings, the Court went on 

to conclude that Hoglund "agreed" to step down as lead counsel as part of 

an agreement that he would receive a liquidated amount of $40,000 out of 

any recovery for the services and work product he had provided up to that 

date.84 The Court further concluded that Hoglund performed work on the 

file after being "misled" by the defendants into the belief that he "would 

continue to be invoIved in the Bostwick case and that he would receive 

additional compensation for that continued invol~ement",~~ even though 

no continued scope of work had been agreed to by the parties. 

Hoglund's withdrawal was completely voluntary. Substantial 

evidence does not support any notion that he "agreed" to quit as lead trial 

attorney in exchange for something else. 

83 CP 11 16-17; 1120-21 Finding of Fact Nos. 7 and 18. 
84 CP 1122, Conclusion of Law 2 and 3. 

CP 1 123, Conclusion of Law 5. 



A bilateral contract is embodied by reciprocal promises. The 

promise by one party is consideration for the promise by the other. Each 

party is bound by his promise to the other.86 

The burden of proving an express contract is on the party asserting 

it, who must prove that the parties expressly agreed to each essential fact, 

including the price, time, and manner of performance.87 

In his trial testimony, Hoglund freely admitted that the parties had 

reached no meeting of the minds during the September or December 

meetings as to portend what his further participation would be in the case. 

Nor does the evidence support the finding that the parties agreed on 

September 29, 2003 to a liquidated figure of $40,000. 

Fatal to Hoglund7s contract claim is that by his own admission, 

the parties never arrived at two essential terms: (1) the amount of his 

compensation and (2) the scope of his duties. Simply put, Hoglund 

promised nothing and obligated himself to nothing under the alleged 

agreement. 

Even if the court could find a "promise" on the part of Ms. 

Willingham, such would be too vague to give rise to the power of 

acceptance where the future fee arrangement and scope of work remained 

uncertain. 

86 Ebling v. Gove's Cove, Inc., 34 Wn. App, 495,499,663 P.2d 132 (1983) rev. den. 100 
Wn.2d 1005 (1983), citing Cook v. Johnson, 37 Wn.2d 19, 23, 221 P.2d 525 (1950). 
"See,  Cahn v. Foster and Marshall, Inc., 33 Wn. App. 838, 840-41,658 P.2d 42 (1983) 
rev. den. 99 Wn.2d 1012 (1983). 



Moreover, for a promise to be enforceable, it must be supported by 

c~nsidera t ion .~~ All of Hoglund's work up to the time of his withdrawal 

was past consideration under the Graf Contingent Fee Agreement, which 

could not form new consideration for the new, alleged express oral 

agreement. This reasoning is dispositive because Hoglund relinquished all 

risk and responsibility in connection with the file. Once he did so, there 

could be no basis in law or fact for him to claim further proprietary interest 

in Robert Bostwick's cause of action under the contingent fee agreement. 

Hoglund retained no further claim to compensation for the work he had 

previously performed. 

Based on the foregoing, the trial court clearly erred when it granted 

recovery based on an alleged express oral compensation agreement. 

Findings 6, 1 I,  and 17 and Conclusions of 2, 5,6, and 7 are therefore in 

error. 

3. The Trial Court Erred by Ignoring the Effect of the Graf Fee 

Agreement and the Hoglund Association of Counsel 
Agreement. 

Any proprietary interest Mr. Hoglund had in the fee generated by 

Mr. Bostwick's case could only arise under the June 2000 Graf Contingent 

Fee Contract and the June 1,2000 Association of Counsel Agreement, 

which expressly made him a signatory to the Graf Fee Agreement.89 The 

Labriola v. Pollard Group, Inc., 152 Wn.2d 828, 843, 100 P.3d 791 (2004). 
89 This is consistent with RPC 1.5(c), which requires contingent fee agreements to be in 
writing, and RPC 1.5(e)(2), which governs divisions of fees between lawyers on 
contingent fee cases. 



Association of Counsel Agreement rested on the absolute premise that he 

would be "lead counsel'' and the "responsible attorney on the file.90 

Entitlement to the contingent fee was fully integrated into and tied to 

responsibility for the representation, and to Hoglund's assumption of the 

risks that are always inherent in contingent fee personal injury cases. For 

this responsibility and risk , Hoglund was to receive 80% of the fee. 

In Ausler v. R a r n ~ e ~ , ~ '  Division I discussed the utility and risks 

inherent in contingent fee arrangements: 

Contingent fee arrangements serve an important function . . . In the 
typical contingent fee arrangement, attorneys in effect insure their 
clients and themselves against the cost of losing by covering those 
losses with higher-than-normal fees in winning cases. To that end, 
the percentages used by contingent fee contract attorneys, whether 
established by custom or even regulated by statute, are designed to 
reflect the risk of failure in a given case, as well as the overall risks 
in the attorney's general practice . . . Contingent fees also have 
drawbacks for both the attorney and the client. The victorious 
client's compensation will be diminished by the attorney's higher- 
than-normal fee. The attorney risks a minimal recovery, or no 
recovery at all. This may occur because a client wants to go to trial 
or appeal a case that the attorney has come to believe will be 
unsuccessful. 

Clients often must accept the drawbacks of a contingent fee 
arrangement if they want to acquire an attorney at all. 
Attorneys must do the same.92 

90 His agreement could not be clearer: "If anything less than full case responsibility is 
being asked of John A. Hoglund or his firm, that limitation should be so specified in the 
main Contingency Fee Agreement." Ex. 2, p. 2. The Graf Agreement contains no such 
limitation. 
9' 73 Wn. App. 231,868 P.2d 877 (1994). 
92 Id., 73 Wn. App. at 237-38. (Emphasis added.) 



The trial court erred in failing to meaningfully consider the 

voluntary nature of Hoglund's quitting as lead trial counsel in light of 

Washington case law and the written fee agreements. 

In determining whether an attorney is entitled to compensation 

after withdrawing from a contingent fee contract, the Court must first 

determine the circumstances of the withdrawal: (1) whether the attorney 

withdrew voluntarily, (2) was fired by the client, or (3) withdrew for good 

cause, all in light of the written fee agreement. It is also relevant to 

consider the timing of the attorney's withdrawal or discharge in relation to 

the contingent event stated in the contract. 

In the instant case, Hoglund signed on for only one role, that of lead 

trial attorney, with full responsibility for the file. His Association of 

Counsel Agreement very pointedly rules out any lesser role for Hoglund. 

Hoglund's clear delineation of his duties in his Association of 

Counsel Agreement left no room for a "half-in-half-out" role in the case, 

whereby he could decide it was not worth his time or trouble to take the 

case to trial, but nevertheless claim part of the contingent fee. 

The trial court erred in not holding that Hoglund's quitting as lead 

attorney was the same thing as complete withdrawal, triggering Paragraph 

10 of the Graf Fee Agreement, requiring the attorney to then waive his fee. 

As the Ausler court stated: 

[A]n attorney employed on a contingent fee basis may not 
'determine that it is not worth his time to pursue the matter, 



instruct his client to look elsewhere for legal assistance, but hedge 
his bet by claiming a part of the recovery if a settlement is made or 
a judgment obtained.. .'93 

As the Court of Appeals stated, "We mirror the Falco court's 

displeasure of the interpretation of the rule that would allow attorneys to 

'hedge their bets.'94 

Mr. Hoglund had a choice, which was brought about solely by his 

decision to close down his office, discharge his staff, and "downsize" his 

practice: ( I )  retain the risk, responsibility, and possible substantial fee that 

would come from seeing the case through to trial or for, (2) step down 

from the risk and responsibility of working a major case up for a trial and 

waive the fee. 

He chose the latter. He cooperated with the transition of Mr. 

Bostwick's representation to a new lead trial attorney, Mr. Meeks. He met 

with the new trial team on two occasions in December 2003, to try to 

work out some future role for himself as the case proceeded to a possible 

second mediation and ultimately, possibly, to trial. However, the parties 

never agreed on either (1) his continued scope of work, or (2) how he 

would be compensated. 

Being unsuccessful at reaching such agreement, he collected 

reimbursement for his advanced costs, signed a substitution of counsel, 

and no longer bore any risk or responsibility for Mr. Bostwick's case. 

93 Id., quoting In Re Estate of Falco, 188 Cal. App. 3d 1004, 233 Cal. Rptr. 807 (1987). 
94 Id. 



Ln summary, the trial court erred in failing to conclude that Mr. 

Hoglund had abandoned the contract, and was therefore not entitled to 

recover for services rendered. 

4. The Trial Court Abused its Discretion in Admitting Evidence 

of Settlement Offers from a Prior Mediation in Determining 
Damages. 

The Court permitted, over defendants' objection, testimony from 

Hoglund that the defense in Mr. Bostwick's case had offered $150,000 

during a July 2003 mediation. The Court allowed extensive testimony 

from Mr. Hoglund as to how and why he based his alleged entitlement to 

fees on this offer. 

The standard of review for alleged errors in the admission of 

evidence is abuse of d i~cre t ion .~~  RCW 5.60.070 provides: 

(1) If there is a court order to mediate, a written agreement 
between the parties to mediate, or if mediation is mandated under 
RCW 7.70.100, then any communication made or materials 
submitted in, or in connection with, the mediation proceeding, 
whether made or submitted to or  by the mediator, a mediation 
organization, a party, or  any person present, are privileged 
and confidential and are not subject to disclosure in any 
judicial or administrative proceeding except: 

(a) When all parties to the mediation agree, in writing, to disclosure; 

(b) When the written materials or tangible evidence are otherwise 
subject to discovery, and were not prepared specifically for use in 
and actually used in the mediation proceeding; 

95 State v. Gatalski, 40 Wn. App. 601, 610, 699 P.2d 804 (1985), rev. den., 104 Wn.2d 
1019 (1985). 



(c) When a written agreement to mediate permits disclosure; 

(d) When disclosure is mandated by statute; 

(e) When the written materials consist of a written settlement 
agreement or other agreement signed by the parties resulting from 
a mediation proceeding; 

(f) When those communications or written materials pertain solely 
to administrative matters incidental to the mediation proceeding, 
including the agreement to mediate; or 

(g) In a subsequent action between the mediator and a party to the 
mediation arising out of the mediation.96 

In summary, the trial court abused its discretion, both in admitting 

evidence of settlement offers made during Mr. Bostwick's mediation, and 

in basing its award of damages in this case on such testimony. 

5. The Court Erred in Awarding Prejudgment Interest on the 

$40,000 Judgment Amount. 

The trial court's award of prejudgment interest was unsupported by 

evidence. Washington law only allows prejudgment interest when a claim 

is l i q ~ i d a t e d . ~ ~  A liquidated claim is one "where the evidence furnishes 

data, which, if believed, makes it possible to compute the amount with 

exactness, without reliance on opinion or d iscre t i~n."~~ If the fact finder 

must exercise discretion to determine the amount of damages, the claim is 

96 RCW 5.60.070. 
97 Colonial Imports v. Carlton, N. W., Inc., 83 Wn. App. 229, 245, 921 P.2d 575 (1996). 
98 Car Wash Enter., Inc. v. Kampanos, 74 Wn. App. 537, 548-49, 874 P.2d 868 (1994). 
99 Dautel v. Heritage Home Center, Inc., 89 Wn. App. 148, 153, 948 P.2d 397 (1 997) rev. 
den. 135 Wn.2d 1003, 948 P.2d 397 (1997).. 



An award of prejudgment interest is based on the principle that 
when a defendant retains money that is owed to another, he should 
be charged interest upon it. Nevertheless, a defendant is not 
required to pay prejudgment interest in cases where it is not 
possible to ascertain the amount owed to the plaintiff until the 
court has exercised its discretion in determining that amount. The 
amount owed must be ascertainable without the aid of a 
discretionary court ruling concerning the amount due before the 
obligor can be liable for prejudgment interest.''' 

By Hoglund's own testimony, he viewed the amount of his fee as 

contingent on the amount of recovery. He viewed the $40,000 as an 

approximate amount, subject to his estimation by various methods: 80% 

of a contingent fee based on a contingent event that never occurred, and by 

another of Hoglund's accounts, how much he believed he could net fi-om a 

$100,000 judgment in a collection case against the appellants.''' 

Thus, by definition, the "around $40,000" was not a liquidated 

amount to support prejudgment interest under Washington law 

The award of damages clearly required an exercise of discretion by the 

trial court, and the final amount ruled upon was only one amount among 

many potential compensation arrangements Hoglund said that he discussed 

with the defendants. The judgment amount in this case is inappropriate for 

prejudgment interest, and the trial judge erred in so awarding. 

6. The Trial Court's Finding that Service of Process was Properly 
Effected on Defendant Sherelle Willingham was Unsupported 

loo Id., 89 Wn. App. at 154. (Citations omitted). 
lo '  RP 59. 



by Substantial Evidence. 

The Court's Finding No. 21 that the summons and complaint "were 

properly served on . . . defendant Willingham" is not really a finding of 

fact, but rather a conclusion of law. As a conclusion of law, it is not 

supported by substantial evidence. 

Sherelle Willingham testified she was not served with a summons 

and complaint. The Court considered the Declaration of Thyda Eang. Ms. 

Eang, who testified that at 1:15 p.m. on October 3, 2005, the time process 

server S. Treiber alleged in his affidavit that he served ~ i l l i n ~ h a m , ' ~ ~  she 

was at the front desk of the Goldstein firm. No process server passed by 

her desk all day to serve Ms. Willingham. '03 

Ms. Willingham gave affirmative, live testimony that she was not 

personally served. 

The Declaration of Service of S. Treiber is very imprecisely 

worded, and the process server was not called as a live witness. 

Hence, the trial court's factual finding was based solely on vague 

documentary evidence in the form of the Declaration of Service. This 

Court is free to review affidavits de novo, including the Affidavit of Ms. 

Eang and the Declaration of Service of S. Treiber.'04 

' 0 2  CP 1046. 
'03 CP 1033-34. 
'04 See, State v. Phetford, 109 Wn.2d 392, 396, 745 P.2d 496 (1987). 



Live testimony of Ms. Willingham, combined with the specificity 

of Ms. Eang's declaration, make it clear that no substantial evidence 

existed that would "persuade a fair minded, rational person of the truth of 

the declared premise."Io5 

Rather, the evidence compels the conclusion that Hoglund failed to 

follow RCW 4.28.080, which states in pertinent part: 

The summons shall be served by delivering a copy thereof, as 
follows: 
. . .  
(1 5) In all other cases, to the defendant personally, or by leaving a 
copy of the summons at the house of his or her usual abode with 
some person of suitable age and discretion then resident therein. 
(1 6) In lieu of service under subsection (1 5) of this section, where 
the person cannot with reasonable diligence be served as 
described, the summons may be served as provided in this 
subsection, and shall be deemed complete on the tenth day after 
the required mailing: By leaving a copy at his or her usual mailing 
address with a person of suitable age and discretion who is a 
resident, proprietor, or agent thereof, and thereafter mailing a copy 
by first class mail, postage prepaid, to the person to be served at 
his or her usual mailing address. For the purposes of this 
subsection "usual mailing address" shall not include a United 
States Postal Service Post Office box or the person's place of 
em~lovment. lo6 

RCW 4.28.080 (16) on its face provides for an alternative to 

personal service only "where the person cannot with reasonable diligence 

be served as described [in subsection (1 5 ) ] .  Reasonable diligence requires 

' 0 5  Bering v. Share, 106 Wn.2d 2 12, 220, 72 1 P.2d 91 8 (1986) (quoting Thorndyke v. 
Hesperian Orchards, Inc., supra.). 
'06 (Emphases added). 



the plaintiff to make honest and reasonable efforts to locate the 

defendant.Io7 If the defendant cannot be found with reasonable diligence, 

the statute provides for service by leaving a copy at the defendant's usual 

mailing address under certain specified conditions, by thereafter 

mailing a copy by first class mail. RCW 4.28.080 (16). 

None of that was done in this case. Clearly, the process server 

simply left copies of the summons and complaint with unspecified 

employees of the Goldstein Law Office, then swore out a declaration that 

defendant Willingham had been served. 

While "the summons need not actually be placed in the defendant's 

hand,"'0s the server must at least be in the presence of the defendant and 

attempt to "yield possession and control of the documents" to the 

defendant while the server is positioned in a manner to accomplish that 

act.'09 

Here, the trial evidence proves the process server was never 

physically in the presence of Ms. Willingham. There is insufficient 

evidence to support a contrary conclusion, and the Court erred in finding 

that Willingham was personally served. Hoglund made no showing that 

any effort was undertaken to locate Willingham or to serve her at her usual 

place of abode. Service was therefore incomplete, and the Court never 

lo' Crystal, China and Gold Ltd. v. Factoria Ctr. Invests., Inc., 93 Wn. App. 606, 61 1, 
969 P.2d 1093 (1999). 
'08 United Pac. Ins. Co. v. Discount Co., 15 Wn. App. 559, 562, 550 P.2d 699 (1976) 
' 0 9  Id.. at 562 



acquired personal jurisdiction over her. It was erroneous to enter 

judgment against her. 

VI. CONCLUSION 

In conclusion, the trial court erred in holding that defendants 

Willingham and Goldstein formed and breached an express fee-sharing 

agreement with Hoglund. 

Finding of Fact 5, that Willingham had apparent authority to bind 

Goldstein, is in reality a Conclusion of Law. As such, it is unsupported by 

the necessary evidence in the form of manifestations of apparent authority 

on the part of the alleged Willingham's known principal, Jay Goldstein. 

Snnce Goldstein was a known principal, if any contracts were formed, it 

would have been binding on him only, and not on Willingham. It was 

uridisputed that Willingham had no actual authority to bind Goldstein. 

Accordingly, plaintiffs claims against appellants should have been 

dismissed on agency principles. 

Findings 6, 11, and 17 fail for substantial evidence to prove 

Willingham formed an express agreement with Hoglund on September 29, 

2003 whereby Hoglund agreed to step down as lead counsel in exchange 

for a liquidated fee of $40,000. The Court erred in ignoring the effect of 

the Graf Contingency Fee Agreement and the Hoglund Association of 

Counsel Agreement under which Hoglund performed all of the substantive 

work for which he sought payment under the alleged oral assistance 



agreement with Goldstein and Willingham. When Hoglund quit as lead 

counsel, received reimbursement for his costs, relinquished the file and 

signed a substitution of counsel, he did so subject to Paragraph 10 of the 

Graf Fee Agreement, waiving any fee from the case. 

Substantial evidence does not support the Court's finding of a 

subsequent oral assistance agreement, where: (1) Willingham had no 

authority to bind Goldstein to any such agreement, as discussed above; (2) 

the parties never agreed on a scope of work for Hoglund; (3) the parties 

never had a meeting of the minds as to Mr. Hoglund's compensation; (4) 

Hoglund no longer had any risk or responsibility with the file; and (5) he 

furnished no new consideration to support a new agreement. 

Conclusions 2 ,5 ,6 ,  and 7 ,  which depend on the above- 

referenced Findings of Fact, are erroneous. 

Further, Conclusion 8, which awarded prejudgment interest 

based upon a liquidated $40,000 sum, must similarly fail for lack of 

substantial evidence to support it. 

Finding 21, that Willingham was properly served with process, 

similarly failed for lack of substantial evidence that would be sufficient to 

persuade a reasonable trier of fact that Ms. Willingham was personally 

served with the summons and complaint. The vague and conclusory 

declaration from the process server and the more precise declaration of 

Thyda Eang were both considered by the trial court, and should be 



reviewed de novo by this Court. Ms. Willingham testified unequivocally 

at trial that she was never served with process in this case, and this 

testimony was unchallenged by live testimony from any other witness 

Only one reasonable conclusion is possible from this evidence-that 

Willingham was never served with process. 

Based upon the foregoing argument and authority, appellants 

Goldstein and Willingham request that this Court REVERSE the trial 

court judgment, and dismiss plaintiffs complaint. 

DATED this 5 day of 

1 WSBA No. 21492 
'-ellants 

in and Willingham 

1800 Cooper Pt. Rd. SW, Bldg. 8 
Olympia, WA 98502 
360.352.1970 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
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STEVEN MEEKS, JAY GOLDSTEIN 
and SHERRELLE WILLINGHAM, 
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FINDINGS OF FACT AND 1 CONCLUSIONS OF LAW 
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Defendants 
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the 1st day of May. 20065 before Vls~tlng Judge Fredenck W Flemm~ng, the 1 
plalnt~ff appearing by and through h ~ s  attorney, M~chael W Johns, of Davls, 

Roberts & Johns. PLLC, the defendants appearing by and through thew I 
attorney, J M~chael Morgan, and the Court belng In all things advlsed, now, 
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DAVIS ROBERTS & JOHNS, PLLC 
7525 PIONEER WAY SUITE 202 

GIG HARBOR WASHINGTON 98335 
TELEPHONE (253) 858-8606 
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therefore, the Court makes the following 

FINDINGS OF FACT 

1 On or about June 26, 2000, Olympia attorney F Danlel Graf entered 

into a contingent fee agreement wlth Robert Bostwlck and undertook to 

represent Mr Bostwick with respect to a personal Injury clalm The contingent I 
fee agreement contemplated that Mr Graf mlght associate outsrde counsel to 

assist in the representation 

2 On or about June 1, 2001, the plalnt~ff entered into an Assoc~ation of 

Counsel Agreement w~th  F Danlel Graf and took over prlmary responslbtllty I 
for the Bostwlck representation The Assoclatlon Agreement provided that the 

plaintiff would receive 80% of the contingent fee In the event of a recovery 

Over the course of the next two years the plaintiff worked with Mr Bostwick to I 
advance h ~ s  clalm The plaintiff negotiated wlth the torffeasors' Insurers and In 

December, 2002 filed a tawsu~t agalnst the tortfeasors In Cowlltz County 

Superior Court After fillng the lawsult the plalnt~ff contlnued to develop Mr 

Bostwick's clalm through d~scovery depositions, wr~tten lnterrogator~es and 

retention of experts The pla~ntiff prepared for and attended a medration with 

the tortfeasors and their tnsurers on July 9, 2003, at which the tortfeasors I 
offered to pay $150,000 00 to Mr Bostwlck to settle h ~ s  claims Mr Bostwick 

rejected this offer, and fo!lowing the medlat~on the plalnt~ff contlnued to 
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I1 develop Mr Bostwlck's clalms 

3 1 1  3 In the fall of 2003 attorney F Daniel Grafs l~cense to pract~ce law was / 
suspended Shortly after the rnedlatron hear~ng Mr Bostw~ck contactea 

defendant W~lllngham, who had prev~ously been an assoc~ate of Mr Grafs 

and who had been ~nvolved In the tnltral representat~on of Mr Bostw~ck rn 

2000 In October, 2003, Mr Bostwrck entered Into a new contingent fee 

agreement wrth Goldstem Law Offices, defendant's W~ll~ngharn's employer 

4 Though the pla~ntrff had no wntten agreement d~rectly wrth Mr 

Bostw~ck, the defendants were aware of the terms of the plalntrff's previous 

Assocratlon Agreement with attorney F Daniel Graf and both the plalntlff and 

defendant Wlllrngham ant~c~pated that the pla~ntrff would contlnue to asstst In 

the Bostw~ck representatron 

5 In late September, 2003 the pla~ntlff and defendant Wrll~ngham met to 

d~scuss the pla~nt~f fs conttnued role In the Bostwtck case and the plalntlffs fee 

The pta~ntrff and defendant Wllllngharn had prevtously worked together on 

many cases and had a close, fr~endly relat~onshtp Defendant W~llrngham had 

worked as a contract attorney for the pla~ntlff ~mmed~ately after graduattng law 

school Though both defendants Wlll~ngham and Goldstern testified wlthout 

contradlctron that defendant Wtll~ngham d ~ d  not have the authority to b~nd 

24 1 Goldsten Law Officer to fee-sharing agreements the Court finds that 
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defendant W~llrngham had the apparent authonty to do so 

6 At therr September 2003 meeting the plalntiff and defendant Willingham 

agreed that the platnt~ff would not contlnue to serve as lead counsel through 

trial They further agreed that the plalntiff was ent~tled to recelve $40,000 00 

out of any recovery In the Bostwlck case, whlch figure was based upon 80% of 

the $50,000 00 In fees that would result from the $150,000 00 settlement offer 

already obtained The plaintiff and defendant Wlllingham discussed possible 

further fees for the platntiff based upon his continued work In the case These 

discussions included a possrble 50150 splrt of fees through a second 

medratlon, and a possrble 90110 split of any recovery at tnal The plaintiff and 

defendant Willlngham did not reach agreement as to any specific role the 

plalntiff would continue to play or any additional fee to wh~ch he would be 

entitled 

7 The pla~ntiff turned over all of hrs work product to defendant Wrlllngham, 

which included h ~ s  correspondence and notes, all correspondence had to do  

wlth the subrogation contract w~ th  Mr Bostwick's union, copres of all bills, all 

pleadings filed In Cowlitz County, interrogatory answers developed on behalf 

of Mr Bostw~ck, copies of all medlcal records, notes of medrcal hrstory, 

analysrs of previous medrcal care, analysis of diagnoses found In the med~cal 

records, form evaluation of case's weaknesses and strengths, oral evaluation 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Page 4 

DAVIS ROBERTS & JOHNS, PLLC 
7525 PIONEER WAY SUITE 202 

GIG HARBOR WASHINGTON 98335 
TELEPHONE (253) 858 8606 

FAX (253) 858 8846 



3 ( 1  expert and witness needs for case development for trral, and complete I 
1 1  med~atron preparation and presentatton rnaterrals Because the plalntrff / 
1) understood from h ~ s  conversat~ons w~th defendant Wrlllngharn that the / 

rermburse hlm for costs he had prevrously advanced In therr case, the plalntlff 

wrote to the Bostwrcks In October 2003 and provrded them wrth the total 

amount of hls costs 

8 Defendant W~llingham thereafter prepared a notrce of assocratlon of 

counsel wrth the plarntrff, whlch was filed w~th the Cowlltz County Supenor 

Court Plalntlff obtalned the tnal date In Cowllb County for the case Because 

defendant Wrllrngham d ~ d  not want to serve as lead tnal counsel In the 

Bostwlck case, rn October she contacted defendant Meeks and asked h~rn to 

serve as lead trlal counsel 

9 Defendant Meeks had recently left employment wrth the attorney 

general's office and had opened a new practice, rentlng space from defendant 

Goldstern, though he was not associated w~th the Goldstem Law Offices 

6 

7 

22 I! Defendant Meeks d ~ d  not yet have any office staff, and only hrred an assistant 

Bostwrcks had recently recelved a large sum of money and were thus wlllrng to 

23 1 1  In February. 2004 

24 / (  10 Because defendants Meeks and Wllllngham were busy work~ng on a 
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3 ( 1  plarntiff to discuss the plaintrffs' continued role In the case The plaintiff In the 1 
11 meantme contfnued to work through October 22, 2003 to develop Mr 

1 1  Bostwrkls claims I 

8 1 1  2003 to d~scuss h ~ s  cont~nued involvement rn the case The parties had two 

6 

7 

g 11 meetings. on December 2. 2003 and agaln on December 17. 2003 Though I 

11 Defendants Meeks and Wlllingham met wrth the plalntlff In December, 

10 ( 1  the padres d ~ d  not reach an agreement at these meetings as to what the 

I '  11 plaintiffs continued role and final compensation would be, defendant I 

l 5  It recovery for hrs prror work on the case The plarntiff belreved that the 

12 

13 

14 

defendants were going to further discuss among themselves exactly what role I 

Wlllingham, prror to the arrival of defendant Meeks, again confirmed her 

agreement that the plaintiff would recelve $40,000 00 out of any ultimate 

17 11 they would llke the plalntlff to continue to have in the litigation The plaintiff I 
l 8  11 further bel~eved, based upon the conversat~ons that took place at the I 

22 11 prior to any subsequent mediation, that the defendants, though they had not 

19 

20 

2 1 

23 I1 agreed upon a 50150 split of fees through rned~ation, did agree he was entrtied I 

December meet~ngs, and because the plaint~ff had already prepared the case 

for mediation and there was llttle additional work to be done by the defendants 

24 1 )  to addrtlonal cornpensatlon and would propose something s~mllar, such as a / 
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1 1  At some time after the December meetings defendant Meeks decided 

11 that he d ~ d  not want the plalntlff to continue to be lnvolved in the Bostwlck 

I /  case Defendant Meeks d ~ d  not, however, convey this decls~on to the plarntrff 
G 

7 

10 11 plalntlffs paralegal. K~rn  Tovanr During that conversation defendant 

Defendant Meeks had no further contact wlth the plalntlff after the December 

8 

g 

' I  )I Willingham obtalned an updated total of the costs the plalnt~ff had advanced n 

meetlngs 

13 On February 4, 2004 defendant Wlllingham spoke by phone with 

the Bostwick l~tigat~on so that Mr Bostwick could rermburse the plaintiff 
13 1 1  Defendant Wllllngham also asked Ms Tovanl to inform the plalntlff that she 
14 

l 5  I1 had recently spoken w~th defendant Meeks about setting up a follow up 

l 6  1 1  meeting to negotiate fees, and that defendant Meeks had stated rt was too 

14 Also on February 4, 2004 defendant Wllllngham wrote a letter to the 
2 0 

17 

l 8  

I( Bostwlcks to provide them wrth the plaintiffs costs to be rermbursed Contrary 
2 1 

early In the case and he wanted to wart untrl they were closer to resolving the 

case 

22 1 1  to the d~scussion she had the same day wlth Ms Tovanl, defendant 

23 I1 Wllllngham's further stated In the letter that the plaintrff would not contlnue to 

24 ( 1  be Involved in their case Defendant Willlngharn d ~ d  not provide a copy of thrs 
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letter to the plalnt~ff or otherw~se advlse hlm that he would not contrnue to be 

lnvolved In the case 

15 Later In February 2004 the Washington Arbltrat~on and Med~ation 

Service contacted the plarntrff, who was st111 llsted as the attorney of record rn 

the Bostwlck case, to schedule a new medlat~on The plalntlff called 

defendant Wlllrngham to pass on WAMS's request Defendant Wlllingham and 

the plaint~ff further d~scussed the Bostw~ck rned~cal records and the results of 

defendant Meeks' review of those records 

16 On March 3, 2004 defendant Wlllrngham forwarded a not~ce of I 
substltut~on of attorneys to the pla~ntrff The notice subst~tuted defendant 

Meeks as co-counsel for the plalnt~ff Defendant Wllllngham did not dlscuss 

the not~ce of substrtutron wrth the pla~ntrff The plalntlff assumed the purpose I 
of the notlce was to place the tortfeasor defendants on not~ce that defendant 

Meeks was attorney of record and authorized to represent Mr Bostwick at the I 
17 The defendants succeeded In settlrng Mr Bosiw~ck's personal Injury 

c la~m for $840,000 00 at the second rnedlat~on In early Aprll, 2004 Shortly 

thereafter Ms Wlll~ngharn rnforrned the plarntrff of the settlement and stated 

that she thought he would be pald the prev~ously agreed upon $40,000 00 out 

of the settlement proceeds However, when the pla~ntiff later contacted 
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defendant Meeks, defendant Meeks denled that the pla~ntlff was ent~tled to 

any payment out of the settlement proceeds 

18 Though defendant Meeks testified at trial that the work product provlded 

by the plalntlff had not been of much use to the defendants, the Court finds 

that the previous work and work product prov~ded by the plalnt~ff played a 

s~gnificant role In ieadlng to the successful settlement of the Bostwlck case 

The pla~nt~ff had obta~ned the expert medical testimony of Dr Wohns, had 

developed Mr Bostwlck's medical h~story, developed a pretrral strategy, 

developed and ldent~fied the need for addlt~onal experts for trlal, developed the 

Income loss potentral of plalnt~ffs ~njury clalm, and developed a med~atron 

strategy and presentatron approach to the defendant The work product 

prov~ded by the plaint~ff allowed the defendants to receive fees In excess of 

$1 90,000 00 desp~te havrng been lnvolved In the Bostwick case for only a few 

months and havlng expended l~ttle labor of therr own 

19 The Court finds that the testimony of the pla~nt~ff on drsputed pornts was 

more credlble than that of the defendants 

20 The Court finds that the defendants, ~ncludrng defendant Meeks, 

recelved a substant~al benefit from the pla~nt~f fs work product and that they 

were aware that the pla~ntrff expected to receive payment for that benefit 

21 The Court finds that the summons and cornpla~nt were properly served 
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on all of the defendants, rncludlng defendant Willingham 

From the foregoing Flndlngs of Fact, the Court enters the following 

CONCLUSIONS OF LAW 

1 The Court has jur~sdlctton over the parties and subject matter of 

t h ~ s  actlon 

2 The plarntiff had a contractual right to serve as lead counsel In 

the Bostw~ck case and receive 80% of any attorney's fees realrzed on any 

recovery In that case The plalnt~ff relrnquished that right as part of the 

September, 2003 agreement reached by defendant Willlngham and the 

plai ntiff 

3 Defendant W~li~ngham and the pla~nt~ff rn September, 2003 

entered ~nto an agreement that the plaint~ff would step down as lead counsel 

and would receive $40,000 00 out of any recovery ~n the Bostwick case for the 

servrces and work product he had prov~ded up to that date That agreement 

constituted a contractual agreement between the plarnt~ff and the defendants 

Willingham and Goldstern The plalntrff was entitled to rely upon that IQ/ 
agreement 

e 
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m the d e f e n d a 2 -  

to all of the 

epted by the 

hat the plalnfm 

5 The plarnt~ff was m~sled by the defendants into the belief that 

that he would continue to be rnvolved rn the Bostwick case and that he would 

receive addrt~onal compensation for that contlnued ~nvolvement The pla~ntlff 

contlnued to perform work on the Bostw~ck case based on a just~fiable 

rel~ance on that bel~ef The Court concludes, however, that because the 

partres never reached an agreement as to the pla~ntlffs cont~nued role and 

cornpensatlon, any further award would be based upon speculat~on The 

Court thus concludes that the plarnt~ff IS not entltled to any add~tronal 

compensat~on over the agreed upon $40,000 00 

6 The defendants' farlure to pay the plalntrff the agreed upon 

$40,000 00 const~tutes a breach of contract 

7 Defendants are jointly and severally llable to the pla~ntlff for the 

8 The $40,000 00 was a lrqu~dated sum and the plalntlff IS thus 

entrtled to pre-judgment rnterest at the rate of 12% on the $40,000 00 from 
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I Aprll 15, 2004 through the date of judgment The pla~nt~ff shall be ent~tled to 

, post judgment lnterest on the entlre judgment amount, lncludlng statutory 

1 costs and attorney's fees. at the rate of 12% per annurn from the date of 

judgment 
4 2  719 

DATED thls day of June, 2006 

I ( Presented by 

1 1  DAVIS ROBERTS 8 JOHNS, PLLC 
/7 

Mlchael W Johns, WSBA #2 54 5 
Attorneys for Pla~ ~ f f  v 1 I Approved as to form 

c J M~ch  el Morgan, WSBA #I8404 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON I 
I I IN AND FOR THE COUNTY OF THURSTON 

JOHN A. HOGLUND, individually and 
as owner and agent of JOHN A. 
HOGLUND, P.S., 

Plaintiff, 

STEVEN MEEKS, JAY GOLDSTEIN 
and SHERRELLE WILLINGHAM; 
GOLDSTEIN LAW OFFICE, 

NO. 04-2-02603-0 

JUDGMENT 

JUDGMENT SUMMARY 

2o !I 1 Judgment Creditor: JOHN A. HOGLUND 

2. Judgment Debtors: STEVEN MEEKS, JAY GOLDSTEIN and 
SHERRELLE WILLINGHAM; GOLDSTEIN 
LAW OFFICE 

3, Principal Judgment: $40,000.00 

4. Pre-Judgment Interest: $1 0,200.00 

DAVIS ROBERTS B JOHNS, PLLC 
7525 PIONEER WAY. SUITE 202 

GIG HARBOR, WASHINGTON 98335 
TELEPHONE (253) 858-8606 

FAX (253) 858-8646 
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5. Attorney's Fees: $1 25.00 

6. Costs: $200.00 

7. Judgment Amounts Stiall Bear Interest at 12% Per Annum from date 01 

entry of judgment. 

8. Attorneys for Judgment Creditor: Michael W. Johns and Davis 

Roberts & Johns, PLLC 

JUDGMENT 

THIS MATTER was tried to the Court without a jury on May I, 2006. 

The Honorable Frederick W. Flemming presided at the trial. 

The plaintiff appeared at the trial personally and through his attorney of 

record, Michael W. Johns. The defendants appeared at the trial personally 

and through their attorney of record, J. Michael Morgan. 

The Court received the evidence and testimony offered by the parties, 

considered the pleadings filed in the action and heard the oral argument of the 

parties' counsel regarding the parties' cross claims for damages. The Court 

having made and entered its Findings of Fact and Conclusions of Law, it is 

hereby: 

ORDERED, ADJUDGED AND DECREED that the plaintiff is 

granted judgment against the defendants, jointly and severally, in the principal 
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PROOF OF SERVICE 

On October 27, 2006, I served a complete and true copy of the original of this 
document to: 

Steven Meeks 
2405 Evergreen Park Drive, Suite A-2 
Olympia, WA 98502 
(360) 705-1862 
Pro Se 

Davis Roberts & Johns, PLLC 
Attn: Michael W. Johns 
7625 Pioneer Way, Suite 202 
Gig Harbor, Washington 98335 
(253) 858-8606 
Attorney for Plaintiffs 

Via: 

Messenger service with directions to deliver to office address shown 

I declare under penalty of perjury under Washington law that the foregoing is 
true and correct. Executed this 27th day of October, 2006 at Olympia, Washington. 

JAY A. GOLDSTEIN LAW OFFICE, PLLC 
1800 Cooper Point Road SW, No. 8 Olympia, WA 98502 

AMENDED STATEMENT OF ARRANGEMENTS - 3 FAX 360-357-0844 VOICE 360-352-1970 
c \MyFlles\Hoglund 10905~ppea1 - ?\Pldgs'Amended Statement of Arrangements wpd jaglaw@jag.law.net 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

