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35039-4 

-- - 
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) PERSOf\itiL KESTWiru'T PETI'TIOF4 

' L ~ \ \ I ' U . ~ Y \  \ - \ c T ' v , ~ ~  "1 / d c t I e d ,  1 
Petitioner's Full Name ' 

If there is not enough room on this form, use the back of these pages or use other paper. Fill out 
all of the form and other papers you are attaching before you sigri this form i n  front of a notary. 

A. STATUS OF PETITIONER 

f (Full name and currenk address) 
- F . - T - 2  * 13i-3 j ~ i  13  8P-l~. 3 I -a : 443$2 

Apply for relief from confinement. I am X am not now in custody serving a sentence 
upon conviction of a crime. (If not serving a sentence upon conviction of a crime) I an now in 
custody because of the following type of court order: 

(Identify type of court order) 

-.. - 
2. 1 was conv~cted of the cnrne of: \< d.: ci  k d  q, i VI d t 4  k .rc.,& 0 ~ ~ : ; f i c - t  

3 1 was sentenced after (check one) Trial xr Plea of Guilty - on { e, - 2-[ -- ~7 S; 

Date of Sentence 
'-1 r 

4 The Judge who Imposed sentence was Kc he : -k f4 c ~ l '  f 1 5  - 

5 .  MY lawyer at tnal court was / ~ a h ~ . * ~ - ~ ,  [ { v b t \ y r ,  ~ ~ i l i n *  a w s 3  
Name and Address ~f known 

! < ; ; C : J L , ~ ~ , ~  ~ ( K G .  jL -'371q - 
\ 



6 .  I did )I did not - appeal from the decision of the trial court. (If the answer is that I did), I 
appealed to : o :,h I ~ L C  I i S t c S / A ; , I + - C ~ [ S  5 e &- ? q . / d S / - / - a  

b 

Name of court or courts to which appeal took place 

r5 - 
7. MY lawyer for my appeal y&: . i f i  I 9 c 7  1 x 7  CI{IA-J(L I C  +w V J + - :  , bfi. Ct;Z 

Name and address if known or write "none" 

bf/' 
The decision of the appellate court was l J L  was not h'h published. (If the answer is that i t  
was published, and I have this information) the decision is published in P/ It% 

8. Since my conviction I have =have not ,K' asked a court for some relief iron, my 
sentence other than I have already written above. (If i have asked, iile coilit X 

I -  7-r asked was b; ~y ?t . Relief MKW&W&W 

Name of court 
/u I.+ - 

Date of Decision or, if more than one, all dates) 

(If you have answered in question 7 that you did ask for relief), the name of your lawyer In the 
proceedings mentioned in my answer was 

and address if knoii:: 

9. If the answers to the above questions do not really tell about the proceedings and the courts, 
judges and attorneys involved in your case, tell about it here: h/ /4- 

B. GROUNDS FOR WLEF: 

(If I claim more than one reason for relief from confinement, I will attach sheets for each reason 
separately, in the same way as the first one. The attached sheets should be mbered "First 
Ground'', "Second Ground", "Third Ground", etc). I claim that I have reason(s) for t h ~ s  
court to grant me relief from the conviction and sentence described in Part A. 

/ #  Ground 
(First, Second, etc) 



1. I should be given a new trial or released from confinement because (State legal reasons why 
you think there was some error made in your case which gves you the right to a new trial or 
release from confinement): ye4 , - d2r'rcr.; cC c ?( . .,,,c,{..& t i c  bl., 

2. The following facts are inlportant when considering my case. (After each fact statement put 
the na~ne  of the person or persona who know the fact and will support your statement of the fact. 
If the fact I S  already ~n the record of your case, ~nd~ca te  that also) LC Y C- d c l  i,i IF 

3. The following reported court decisions (indicate citations if possible) in cases similar to mine 
show the error I believed happened in my case. (If none are known, state "~one~Known".  i c e  

4. The following statutes and constitutional provisions should be considere 
4 none are now, state, "None Known") S C  c .*- CT,,<, ,,. L,\C - . 

5.  This petltion IS the best way I know to get the relief I want, and not other way will work as 
/ ~ , - / - , e ? c q  -CR_ +, -/-& 173  -4 TI? I V+ 

c 6 ~ r ~ c & , ~ h  
I i l \ l ~ i a - l ~  ~ L . C ~ Y ~ * ~ ~  w ~ u ~  hot- ;Y+~>I? 4:3/11i44s Ri:+< h v l j ' t l i  j q h  C-Mb , t i  5 Ld~t~lP 

C. S'TATEMENT OF FINANCES: v J t 3 t . " + i t i . a n  car i ~ l y ~ c - "  

If you cannot afford to pay the $250 filing fee or cannot afford to pay an atto~ney to help 
you, fill out this form. If you have enough money for these, do not f i l l  this part of the form. If 
currently in confinement you will need to attach a copy of your prison finance statement. 

1. ~ d o d _ d o n o t  ask the court to file this without making me pay the $250 filing fee 
because I am so poor and cannot pay the fee. 

2. 1 have $ in my prison or institution account. 



3. 1 do do not .x a s k  the court to appoint a lawyer for me because I am so poor and 
cannot afford to pay a layer. 

4. 1 am am not - employed. My salary or wages amount to $ / 7 a month. My 
employer is & c i r  4 Ti- c w 1 ~ , ; ~ ~ h l y ; r c ~  5 $ t . , t i - / i l ~ r c . , - i  

Name and address of empldyer 1 

5. During the past 12 months I did did not X get any money from a business, 
profession or other form of self-employment. (If I did, i t  was 

Type of self-employment a And the total income I rece~ved was $ .- 

6. Durine the past 12 months I: 

Did - Did Not Receive any rent payments. If so, the total I received was $ 

Did - Did Not )(! Receive any interest. If so, the total I received was $ 
- 

Did Did Not Receive any dividends. If so, the total I received was $ 

Dld )( Did Not _ Receive any other money. If so the total I received was $ 20 

D o  Do Not Have any cash excep said in question 2 of Statement of Finances. If so 
the total amount of cash I have is $ 

Do _ Do Not )( Have any savings or checlung accounts. If so, the total amount in all 
accounts is $ 

Do Do N o t 2  Own stocks, bonds or notes. If so, their total value is: $ 

7. List all real estate and other property or things of value which belong to you or in which you 
have an interest. Tell what eat item or  property is worth and how much you owe on it. Do not list 
household furniture and furnishings and clothing which you or your family need. 

Items Value * 

,N /,a 

8. I am- am not )! married. If I am married, my wife or husband's name and address is: 



9. All of the persons who need  me to support them are listed below: 

Name & Address Relationship Age 

10. All the bills I owe are listed here: 

Name & Address of Creditor Amount 

D. REQUEST FOR RELIEF: 

I want this court to: 

Vacate my conviction and give me a new trial 

Vacate my conviction and dismiss the criminal charges against me without a new trial 



E. OATH OF PETITIONER 

STATE OF WASKINGTON ) 
) ss 

After being first duly sworn, on oath, I depose and say: 'lhiit I am tile peti~ioner, :t12i 1 
have read the petition, know its contents, and I belleve the petition is true. 

SUBSCRIBED AN11 SVIIORN to bciore rnc this />%ay of fL 
2 0 0 h  0 

~~~& ,f +'&WM 

Notary Publ~c In and for the State of Washington 
Residliig at [ k  

If a notary is not available, explain why none is available and indicate who can be contacted to 
help you find a Notary: 

I declare that I have examined this petition and to the best of my knowledge and belief it is 
true and correct. 

DATED This day of ,200- 

(Signature Here) 
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D ;uo io .q  I W; 
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3 r A e  P C f , .  .., 1\45 4 ,  a t L ,  i 14. _flO Ctr . 







DOC : 0 0 0 0 8 8 9 2 5 2  

DOB : 0 7 / 2 9 / 1 9 5 8  

DEPARTME,NT OF CORRZCTI3NS 
WASMTNGTON STATE PENTTZNTIARY 

PLRA I N  FORMA P A U P E R I S  STATUS RZPORT 
FOR DEFTI<ED P E R I 3 D  : 1 2 / 0 2 / 2 0 0 5  TO 0 6 / 1 2 / 2 0 0 6  

P a g e  1 o f  1 

OIRE'1,FA.R 
6 . 0 3 . i . 0 . 1  . 2  

NAMZ : MOTTER WILLIAM ADMIT DATE : 1 2 / 0 2 / 2 0 0 5  

ADMIT T I M E  : 0 0 : 0 0  

AVERAGE 
MONTHLY 
R E C E I P T S  

20% O F  
R E C E I P T S  

AVERAGE 
SPENDABLE 
BALANCE 

2 0 %  OF 

SPENDABLE 
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GROUND ONE 

1. - Legal Reason Errors: ----- 

I t  w a s  e r r o r  f o r  t h e  S u p e r i o r  C o u r t  t o  g i v ~  p e r f i l i s s i v ~  

i n f e r e n c e  J u r y  I n s t r u c t i o n  #12. T h e  i n f e r e n c e  was  t h e  s o l e  a n d  

s u f f i c i e n t  e v i d e n c n  o f  p r o o f  t h a t  I i n t e n d e d  t o  c o m r , ~ i t  a c r i i m e .  

2. Facts  and location of facts: ---- --- 

The  S t a t e  5 a v e  WPIC 60.05 2 s  J u r y  I n s t r u c t i o n  i;C12. ( R P  132 

a t  l i n e  2 5 ) .  

WPIC 60.05 - A p e r s o n  uho  e n t e r s  o r  r e i n a i n s  u n l a v f u l l y  i n  a 

b u i l d i n g  may b e  i n f e r r e d  t o  h a v e  a c t e d  w i t h  i n t c n t  t o  c o n r i i t  a 

c r i m e  a g a i n s t  a  p e r s o n  o r  p r o p e r t y  t h e r e i n .  T h i s  i n f e r e n c e  i s  n o t  

b i n d i n g  u p o n  y o u  a n d  i t  i s  f o r  y o u  t o  d e t f : r n i n ~  l aha t  , j ? i ~ h t ,  if 

a n y ,  s u c h  i n f e r e n c e  i s  t o  b e  g i v e n .  

T h e r e  was  n o  e v i d e n c e  s u b m i t t e d  a t  t r i a l  o f  i n t e n t i o n  t o  

c o r n ~ i i  t a c r i m e .  

I I I I I d i d  n o t  f i n d  a n y  s i g n s  o f  f o r c e d  entry. ( ~ i x o n  - C r o s s ,  RP 119 

a t  l i n e  2 5 ) .  

i i "I d i d  n o t  f i n d  a n y t h i n g  n i s s i n a , .  ( ~ i x o n  - C r o s s ,  RP 50 a t  l i n e  

4 ) .  

N o t h i n g  o u t  o f  o r d e r  i n  b u i l d i n g .  ( D i x o n  - C r o s s ,  R P  50 a t  l i n z  

6). 

No b r o k e n  ; ~ i n d o ~ a r >  o r  d o o r ,  n o  damage t o  d o o r ,  110 f o r c e d  e n t r y .  

( ~ c h u l t z  - Direc t ,  RP 73 a t  l i n e  2 ) .  

GROUND ONE - 1. 



No p r o p e r t y  from t h e  mecl ica l  o f f i c e  ;?as i n  i.ly ; : , o s s e s s i o n .  

( ~ p d d e l l  - q e c r o s c ,  2P 1 2 3  a t  l i n e  1 9 ) .  

I was found  i n s i d e  D r .  D i x o n ' s  o f f i c e  b u i l d i n g  a t  

appro : ; i rna te ly  1 0 : 0 0  p.r , i .  ( ~ i x o n  - D i r e c t ,  RP 37 a t  l i n e  2 ) .  The 

a l a r n l  h a d  qone  o f f  a t  a ~ p r o : : i m a t e l y  8 :50  :,.r;i. ( ~ i : : o n  - C r o s s ,  RP 

6 2  e t  l i n e  1). S I I ~  I h a d  ~ o s s i b l y  n - n t ~ r e c !  t i h i l e  t h c  d o o r s  i i e r e  

o p e n  a t  a r o u n d  6 : 3 0  p.m., a c c o r d i n g  t o  r .  D i x o n ' s  t ? s t i r a o n y .  

( ~ i x o n  - R e d i r e c t ,  RP 6 5  a t  l i n e  1 0 ) .  I a n  h o m e l e s s .  S e e  

I I 11 11  ~ n f o r m a t i o n "  - l a s t  known a d d r e s s :  t r a n s i e n t .  I h a v e  m e n t a l  

p r o b l e m s .  (RP 2 a t  l i n e  2 ,  RP 3  a t  l i n e  5 ) .  I am m e n t a l l y  

d i s a b l e d .  ( D r .  Moore,  P s y c h i a t r i s t ,  O f f i c e r s  Row, V a n c o u v e r ,  

C i a s h i n g t o n ;  D r .  3 e r i l s n ,  Co lumbia  R i v e r  l i s n t a l  H e a l t h ,  V z n c o u v e r ,  

W a s h i n 2 t o n :  C l a r k  Coun ty  J a i l  M e n t a l  H e a l t h  P s y c h i a t i s t ) .  

A c c o r d i n g  t o  t h e  r e c o r d ,  i f  I h a d  e n t e r e d  o r  r e m a i n e d  w i t h  

i n t e n t  t o  commit a  c r i m e  I h a d  p l e n t y  o f  t i m e .  

Bu t  t h e r e  i s  no  f a c t ,  a l o n e  o r  i n  c o n j u n c t i o n  w i t h  o t h e r s ,  

frorn w h i c h  e n t e r i n g  w i t h  i n t e n t  t o  co,amit a  c r i m e  more l i k e l y  

t h a n  n o t c o u l d  f l o w .  

3. C o u r t  D e c i s i o n s  w i t h  c i t a t i o n s :  

S t a t e  v .  S a n d o v a l ,  1 2 3  Wn.App. 1: J u r y  riay n o t  be p e r i l i t t e d  

t o  i n f e r  c r i m i n a l  i n t c n t  froin d e f e n d a n t ' s  u n l a w f u l  e n t r y  i n t o  o r  

r z n a i n i n ? ,  i f  a s  a r e s u l t ,  t h e  s t a t z  ~ 7 o c l d  b e  r e l i e v e d  o f  i t s  

b u r d e n  o f  n r o v i n g  t h e  i n t e n t  e l n r i e n t  o f  t h e  b u r ~ l a r y  beyond 2 

r e a s o n a b l e  d o u b t . .  . i n f e r e n c e  n a y  n o t  b e  ~ 2 r r n i t t e d  i f  i t  

constitutes t h e  s o l e  a n d  s u f f i c i e f i t  p r o o f  o f  i n t c n t .  

G R O U N D  ONE - 2 



"Due p r o c e s s  r e ( . l u i r e s  t h e  s t a t e  t o  b e a r  tlne b u r c ' c n  o f  

p e r s u a s i o n  b e y o n d  a r c z s o n a b l e  cloubt o f  e v e r y  e l e i n e n t  o f  a 

1 ' c r i m e .  S t a t e  v .  D e a l  -- 1 2 8  Wn.2d 6 9 3 ,  6 9 8 ,  9 1 1  P . 2 d  996 ( 1 9 9 6 ) ;  

q u o t i n y  S t a t e  v .  TIanna, 1 2 3  Wn.2d 7 0 4 ,  7 1 0 ,  8 7 1  P . 2 d  1 3 5  ( 1 9 9 4 ) .  

4 d u o  ; ) ~ o c c s , ~  c ' ~ a l l ~ n ~ e  t o  t h e  p r o ~ r i e t y  o f  a j u r y  

i n s t r u c t i o n  i s  a n  i s s u e  o f  c o n s t i t u t i o n a l  m a g n i t u c l e .  D?a1, 1 2 8  

Wn.2d a t  6 9 8 ;  Snc  a l s o  RAP 2 . 5 ( a ) ( 3 ) .  

T?.le i n t e n t  r e q u i r e d  f o r  b u r g l a r y  i s  i n t r n t  t o  comnli t  a n y  

c i  i n s i d e  t h e  b u r g l a r i z e d  p r e r : ~ i s e s .  S t a t e  -<. B e . r = z r o n ,  1 0 5  

Wn.2d 1 ,  4 .  7 1 1  P . 2 d  1 0 0 0  ( 1 9 9 5 ) .  I n t e n t  t o  coi-firnit a  c r i : > e  n a y  b e  

i n f e r r e d  when a  p e r s o n  e n t e r s  o r  r e m a i n s  u n l a w f u l l y .  RCU 

But  t h e  p e r m i s s i v e  i n f e r e n c e  c a n n o t  r e l i e v e  t h e  S t a t e  o f  i t s  

b u r d e n  t o  p r o v e  e a c h  e l s m e n t  o f  a  crime w i t h o u t  v i o l a t i n g  d u e  

p r o c e s s .  S t a t e  v. Randhawa ,  1 3 3  Idn.2d 6 7 ,  7 6 ,  9 4 1  P . 2 d  6 6 1  

( 1 9 9 7 ) .  And t h e  A p p e l l a t e  C o u r t  e v a l u a t z s  the  c o n s t i t u t i o n a l  

p r o p r i e t y  o f  t h e s e  i n s t r u c t i o n s  b a s e d  o n  t h e  p a r t i c a l a r  f a t s  o f  

e a c h  c a s ? ,  a n d  s p e c i f i c a l l y  t?le S t a t e ' s  e v i d e n c e  s u p 2 o r t i n ;  t h e  

i n f e r e n c e .  I d . ,  R a n n a ,  1 2 3  Wn.2d a t  7 1 2 .  

1 1 When a  permissive i n f e r e n c e  i s  o n l y  p a r t  o f  t h e  s t a t e ' s  

p r o o f  s u p p o r t i n :  a n  e l e r r l en t  a n d  n o t  thLi: o l e  a n d  s u f f i c i e n t '  

p r o o f  o f  s u c h  e l e m e n t ,  d u e  p r o c c s s  i s  n o t  o f f e n d e d  i f  tl-1: 

p r o s e c u t i o n  s h o w s  t h a t  t h e  i n f e r e n c e  more. l i k e l y  t h a n  n o t  f 1 o . v ~ ~  

frorn t h e  p r o v e n  f a c t . "  -9 D e a l  1 2 8  TJn.26 a t  700 ( c i t i n g  S t a t e  v. 

R r u n s o n ,  1 2 8  Un .2d  9 8 ,  1 0 7 ,  9 0 5  P . 2 d  346  ( 1 9 9 5 ) ) .  

G R O U N D  ONE - 3  



S e c a u s e  the  i n f e r e n c e  ~.,7as t h e  o n l y  ? r o o f  o f  i n t e n t  t h e  

S t a t e ' s  b u r d e n  was , g r e a t e r  a n d  i t  f a i l e d  t o  p r o v e  t h a t  n y  i n t e n t  

t o  c o m m i t  a c r i m e  a g a i n s t  a  p e r s o n  o r  p r o p e r t y  f l o w e d  b e y o n d  a  

r e a s o n a b l e  d o u b t  f r o m  a n y  u r o v e d  f a c t .  S e e  B r u n s o n ,  1 2 8  Wn.2d a t  -7  

1 0 7 - 1 1 0  ( c i t i n g  C o u n t y  C o u r t  o f  U l s t e r  Coun ty  v .  4 l l e n ,  4 4 2  U.S. 

1 4 0 ,  1 6 7 ,  99  S . C t .  2 2 1 3 ,  6 0  L .Ed .2d  777 ( 1 9 7 9 ) ) ;  H a n n a ,  1 2 3  13n.2d 

I I a t  7 1 1  ( s u ~ y e s t i n g  t t l a t  when a  ~ e r n i s s i v e  i n f e r e n c e  i s  t h e  s o l e  

a n +  s u f f i c i e n t "  p r o o f  o f  a n  e l e m e n t  o f  t11~ c r i i i l c ,  d u e  p r o c e s s  

r e q u i r e s  t h ~ t  the.  i n f e r e n c e  f l o c i  b n y o n d  a r e a s o n a b l e  d o u b t  froii; 

t h e  p r o v e d  f a c t . ) .  

L e a r y  v .  U n i t e d  S t a t e s ,  8 9  S . C t .  1 5 3 2  ( 1 9 6 9 ) .  I t  h a s  l o n g  

b e e n  s e t t l e d  t h a t  lrl-~en a  c a s e  i s  s u b m i t t e d  t o  t h e  j u r y  on  

a l t e r n a t i v e  t h e o r i e s  t h e  u n c o n s t i t u t i o n a l i t y  o f  a n y  o f  t h e  

t l ~ e o r i e s  r e q u i r e s  t h a t  t h e  c o n v i c t i o n  b e  s e t  a s i d e .  S e e ,  e.;?, 

S t r o m b e r p ,  v .  C a l i f o r n i a ,  2 8 3  U.S. 3 5 9 ,  5 1  S . C t .  532,  75 L . E d .  

1 1 1 7  ( 1 9 3 1 ) .  

4. Constitutional provisions: 

S e e  c o n s t i t u t i o n a l  p r o v i s i o n  f o r  d u e  p r o c e s s  i n  t h e  5 t h  a n d  

1 4 t h  Amendments t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  f a i r  t r i a l  

by i m p a r t i a l  j u r y  p r o v i s i o n  i n  6 t h  Amendment t o  t h e  U n i t 2 d  S t a t e s  

C o n s t i t u t i o n .  

GROUND ONE - 



GROUND TWO 

1 .  Legal Reason Errors: 

I t  was e r r o r  f o r  t h e  S u p e r i o r  C o u r t  t o  g i v e  J u r y  I n s t r u c t i o n  

ik12. J u r y  i n s t r u c t i o n  $12 p e r m i t t e d  t h e  j11ry t o  i n f e r  my g u i l t  i n  

v i o l a t i o n  o f  t h e  5 t h  and 1 4 t h  A ~ n e n d ~ ! i ~ n t s  t o  tl1~. U n i t ~ d  S t a t e s  

C o n s t i t u t i o n .  

2 .  Facts and location of facts:  

S t a t e  g a v e  WPIC  60.05 a s  J u r y  I n s t r u c t i o n  1 2 .  ( R P  1 3 2  a t  

l i n e  2 5 ) .  

WPIC 60.05 - A p e r s o n  who e n t e r s  o r  r e m a i n s  u n l a w f u l l y  i n  a  

b u i l d i n g  may b e  i n f e r r e d  t o  h a v e  a c t e d  w i t h  i n t e n t  t o  commit  a 

c r i m e  a g a i n s t  a  p e r s o n  o r  p r o p e r t y  t h e r e i n .  T h i s  i n f e r e n c e  i s  n o t  

b i n d i n g  upon you a n d  i t  i s  f o r  you t o  d e t e r m i n e  wha t  w e i g h t ,  i f  

a n y ,  s u c h  i n f e r e n c e  i s  t o  b e  g i v e n .  

3 .  Court Decisions with c i ta t ions:  

Schwendeman v .  W a l l e n s t e i n ?  9 7 1  F . 2 d  3 1 3  ( 9 t h  C i r .  1 9 9 2 ) .  

[3]  - We n o t e d  t h a t  a  p e r r z i s s i v e  i n f e r e n c e  j u r y  i n s t r u c t i o n  

I I i s  c o n s t i t u t i o n a l  s o  l o n g  a s  i t  c z n  b e  s a i d  ' w i t h  s u b s t a r r t i a l  

a s s u r a n c e '  . t h a t  t112 i n f e r r e d  f a c t  i s  i20r3 l i l c e l y  t l l a r ~  n o t  t o  floi: .  

1 1  f rom t h e  p r o v e d  f a c t  on w h i c h  i t  i s  rnz.c!e t o  d e p e n d ,  c i t i i i ~  

U l s t e r  C o u n t y ,  s u p r a .  

I n  Schwendernan, s u y r a ,  t h e  j u r y  saas i n s t r u c t e d  v i t h  J u r y  

I n s t r u c t i o n  #7: 
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A p e r s o n  who d r i v e s  i n  e x c e s s  o f  t h e  maximum l a w f u l  s p e e d  a t  t h e  

p o i n t  o f  o p e r a t i o n  may b e  i n f e r r e d  t o  h a v e  d r i v e n  i n  a  rec?:less 

m a n n e r .  T h i s  i n f e r e n c e  i s  n o t  b i n d i n g  upon you a n d  i t  i s  f o r  you 

t o  d e t e r m i n e  wha t  w e i g h t ,  i f  a n y ,  s u c h  i n f e r e n c e  i s  t o  b e  g i v e n .  

The C o u r t  n o t e d :  

[ 4 ]  - A l t h o u g h  i t  i s  c e r t a i n l y  t r u e  t h a t  e x c e s s i v e  s p e e d  i s  

p r o b a t i v e  o f  a  j u r y ' s  d e t e r m i n a t i o n  o f  r e c k l e s s n e s s ,  h e r e  i rc 

c a n n o t  s a y  w i t h  s u b s t a n t i a l  a s s u r a n c e  t h a t  t h e  i n f e r r e d  f a c t  o f  

r e c k l e s s  d r i v i n g  more l i k e l y  t h a n  n o t  f l o w e d  f rom t h e  p r o v e d  f a c t  

o f  e x c e s s i v e  s p e e d .  Under U l s t e r  C o u n t y ,  s u p r a ,  t h e  i n s t r u c t i o n  

was c o n s t i t u t i o n a l l y  d e f i c i e n t .  S e e  Ulster C o u n t y ,  442 U.S. a t  

1 6 6  n.28; 99 S . C t .  a t  2229 n . 2 8 .  

[ 5 , 6 ]  - A c o n s t i t u t i o n a l l y  d e f i c i e n t  j u r y  i n s t r u c t i o n  

r e q u i r e s  r e v e r s a l  u n l e s s  t h e  e r r o r  i s  h a r n l e s s  b e y o n d  s 

r e a s o n a b l e  d o u b t .  I d .  a t  296 n . 3 .  An e r r o r  i s  h a r m l e s s  b e y o n d  z 

l I r e a s o n a b l e  d o u b t  when t h e r e  i s  n o  r e a s o n a b l e  p o s s i b i l i t y  t l z n ~  

e r r o r  m a t e r i a l l y  a f f e c t e d  t h e  v e r d i c t . "  I d .  

[ 7 1  - . . . [ B ] u t  i n s t r u c t i o n  sY7 i s o l a t e d  s p ~ e d  a s  t h e  o n l y  

c i r c u m s t a n c e  n e e d e d  t o  p e r m i t  t h e  j u r y  t o  f i n d  r e c l i l e s s  d r i v i n z  

and  t h e r e b y  c o n v i c t  Schwendeman. T h e  j u r y  r3?es t o l d ,  i n  e f f e c t ,  

t h a t  i t  c o u l d  i q n o r e  a l l  t h e  o t h e r  & v i d e r i c e ,  c o n s i d e r  o n l y  the 

e v i d e n c e  o f  S c h ~ l e n d e m a n ' s  s p e e d ,  a n d  i f  i t  f o u n d  Schi .~endeman ~v'es 

e x c e e d i n g  t h e  s p e e d  l i r n i t ,  t h a t  was enough  t o  c o n v i c t  h im - n o t  

o f  s p e e d i n g ,  b u t  o f  r e c k l e s s  d r i v i n g .  
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I n s t r u c t i o n  #12 i n  my c a s e  had t h e  same e f f e c t .  The 

i n s t r u c t i o n  t o l d  t h e  j u r y ,  i n  e f f e c t ,  c o n s i d e r  o n l y  t h e  e v i d e n c e  

t h a t  I e n t e r e d  o r  r e m a i n e d  u n l a w f u l l y ,  and t h a t  $:as e n o u g h  t o  

f i n d  g u i l t ,  n o t  o f  c r i m i n a l  t r e s p a s s ,  b u t  o f  i n t e n t  t o  commit  a  

c r i m e ,  b u r g l a r y .  

967 F . 2 d  294 ( 9 t h  C i r .  1 9 3 2 ) :  

[ 2 , 3 ]  - IaJe r e c o g n i z e  a t  t h e  o u t s e t  t h a t  t h e  i n s t r u c t i o n  a t  

i s s u e  i n  t h i s  c a s e  d e s c r i b e s  a  i n f e r e n c e .  The j u r y  

was c l e a r l y  i n s t r u c t e d  t h a t  i t  97as n o t  r e q u i r e d  t o  d r a w  t h e  

i n f e r e n c e .  A p e r m i s s i v e  i n f e r e n c e  i s  c o n s t i t u t i o n a l  s o  l o n g  a s  i t  

I I c a n  b e  s a i d  w i t h  s u b s t a n t i a l  a s s u r a n c e "  t h a t  t h e  i n f e r r e d  f a c t  

i s  "more l i k e l y  t h a t  n o t  t o  f l o w  frorn t h e  p r o v e d  f a c t  on > j h i c h  i t  

i s  made t o  d e p e n d . "  U l s t e r  Coun ty  v.  A l l e n ,  442 U.S. 1 4 0 ,  1 6 6  

n . 2 8 ,  99  S . C t .  2 2 1 3  n . 2 8 ,  60  L .Ed .2d  777 ( 1 9 7 9 ) ,  q u o t i n g  L e a r y  v. 

U n i t e d  S t a t e s ,  3 9 5  U.S. 6 ,  3 6 ,  89  S . C t .  1 5 3 2 ,  1 5 4 8 ,  2 3  L . E d . 2 d  57 

( 1 9 6 9 ) .  

F i r s t ,  w e  h a v e  d i s a p p r o v e d  of  t h e  u s e  o f  c e r t a i n  

i n s t r u c t i o n s  when t h e y  m i g h t  p e r m i t  a  j u r y  t o  c o n v i c t  : i i t h o u t  

f i n d i n g  a l l  t h e  e l e m e n t s  o f  a c r i m e  beyond a r e a s o n a b l e  d o u b t .  

S e e ,  e . g . ,  U n i t e d  S t a t e s  v .  G a r z o n ,  688 F . 2 d  607 ( 9 t h  C i r .  1 9 8 2 ) :  

[ . ] . .  t o l d  t h e  j u r y  i t  c o u l d  i n f e r  k n o w l e d g e  f rom trro 

i s o l a t e d  f a c t s  - t h a t  he d e f e n d a n t  ~ 7 a s  t h e  d r i v e r  and  t h a t  

c o c a i n e  was c o n c e a l e d  i n  t h e  body o f  t h e  b o d y  o f  t h e  v e h i c l e .  
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P e r m i s s i v e  i n f e r e n c e s  o f  t h i s  s o r t  h a v e  b e e n  r o u n d l y  c r i t i c i z e d .  

W r i t i n g  f o r  t h e  c o u r t  i n  M o r i s s e t t e  v .  U n i t e d  S t a t e s ,  J u s t i c e  

J a c k s o n  o b s e r v e d  t h a t  a ,  

"[P]resumption which would permit but not r equ i re  the  jury t o  
assume i n t e n t  from an i s o l a t e d  f a c t  would prejudge a conclusion 
which the  ju ry  should reach of t h e i r  own v o l i t i o n .  A presumption 
which would permit the  jury t o  malte an assumption which a l l  t he  
evidence considered t o G t h e r  does not l o g i c a l l y  e s t a b l i s h  would 
g ive  t o  a proven f a c t  an a r t i f i c i a l  and f i c t i o n a l  e f f e c t . "  

342 U.S. 2 4 6 ,  2 7 5 ,  72 S . C t .  2 4 0 ,  2 5 6 ,  96 L.Ed.  282 ( 1 9 5 2 ) ,  c i t i n g  

M o r i s s e t t e ,  

"We have ourselves s t a t e d  tha t  where i n t e n t  i s  a  necessary 
element of a  crime, i t  i s  e r r o r  f o r  the  court  t o  i n s t r u c t  the  jury 
t h a t  i t  may, but  i s  not  required t o ,  i n f e r  the  r e q u i s i t e  i n t e n t  
from an i s o l a t e d  f a c t ,  there  can be no presumption a s  t o  in ten t ion  
ihic1-1 would permit the jury t o  make an assumption  which a l l  the  
evidence considered together  does not  log ica l ly  e s t a b l i s h .  " 

B a k e r  v .  U n i t e d  S t a t e s ,  310 F . 2 d  9 2 4 ,  930-31  ( 9 t h  C i r .  1 9 6 2 ) ,  

c e r t .  d e n i e d ,  372  U.S. 9 5 4 ,  53 S . C t .  9 5 2 ,  9 L . E . 2 d  975 ( 1 9 6 3 ) ,  a  

I I l e a d i n g  c o m m e n t a t o r  h a s  more r e c e n t l y  o b s e r v e d ,  t h e  key p r o b l e m  

w i t h  p e r m i s s i v e  i n f e r e n c e s  i s  t h a t  t h e y  i s o l a t e  a n d  a b s t r a c t  a  

s i n g l e  c i r c u m s t a n c e  f r o m  t h e  comple:; o f  c i r c u m s t a n c e s  p r e s e n t e d  

i n  a n y  g i v e n  c a s e ,  a n d  on p r o o f  o f  t h a t  i s o 1 a t p . d  f a c t ,  a u t h o r i z e  

a n  i n f e r e n c e  o f  some o t h e r  f a c t  beyond r e a s o n a b l e  d o u b t  . . .  
P e r m i s s i v e  i n f e r e n c e s  t h u s  p e r m i t  j u r i e s  t o  a v o i d  a s s e s s i n g  t h ?  

m y r i a d  f a c t s  w h i c h  make s p e c i f i c  c a s e s  u n i q u e .  I I 

The c o u r t  i n  summary,  we c o n c l u d e  t h a t  t h e  i n s t r u c t i o n  g i v e n  

i n  t h i s  c a s e  was d e f e c t i v e  i n  two r e s p e c t s .  F i r s t  by  t e l l i n g  t h e  

j u r y  t h a t  t h e  j u d g e  t h o u g h t  t h e r e  was s u f f i c i e n t  e v i d e n c ~  t o  
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convict, the instruction intruded inappropriately on the jury 

deliberations. Second, by focusing the jury on two isolated 

facts, the instruction permitted the jury to convict without 

considering all the evidence presented at trial. I$ is apparent 

that the first defect turns in part on the particular facts of 

+his case. The second defect, on the other hand, sterns frora the 

language of the instruction. Since either defect is fatal, l i e  

conclude that the instruction !e approv2d in Castillo-Zurgcs 

should not be used. An error in the jury instruction requires 

reversal unless that error is harmless. 

St<?te v. Del-garter, 68 Wn.App. 770, 545 P.2d 1340 (1993): 

[ 2 ]  - Criminal Law - Evidence - Presumptions - Inferences - 
Validity - In General. A presumption or inference must be 

authorized by statute or commonlaw, and not prohibiteci by the 

federal or state constitution. 

[ 3 ]  - Criminal Law - Evidence - Presumptions - Inferences - 
. . 

Instructions - Validity - Due Process. With respect to glvlng of 

an instruction on presumption or an inference, due process 

prohibits.. . (2) the shifting of the state's burden of proving 

each element beyond a reasonable doubt, and (3) the judge from 

inviting the jury to find an element of the crime arbitrarily or 

irrationally. 

[ 4 ]  - Criminal Law - Evidence - Presumptions - Inferences - 

Rational Connection - Necessity. The jury cannot be instructt?d on 
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a p e r m i s s i v e  p r e s u n p t i o n  o r  a n  i n f e r e n c e  a s  p r o o f  o f  a n  e l e m e n t  

o f  a  c r i m e  c h a r z e d  u n l e s s  t h e  c o n n e c t i o n  b e t w e e n  t h e  e l e m e n t a l  

f a c t  a n d  t h e  f o u n d a t i o n a l  f a c t  i s  r a t i o n a l .  

4 .  Statutes and Constitutional provisions: 

C o n s i d e r  Due P r o c e s s  of  t h e  5 t h  a n d  1 4 t h  .Arnendrn,ents t o  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  

- 
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GXOUND THREE 

1. Legal  Reason e r r o r s :  

The S t a t e  p r o s e c u t o r  i n s t r u c t e d  t h e  j u r y  u s i n g  a  m a n d a t o r y  

p r e s u m p t i o n .  The manda t o r y  p r e s u m p t i o n  r e q u i r e d  n e  t o  o f f e r  

e v i d e n c e  o f  my i n n o c e n c e  o r  a c c e p t  t h e  p r e s u r n p t i o n  o f  z u i l t .  The 

p r e s u m p t i o n  s h i f t e d  t h e  b u r d e n  o f f  t h e  S t a t e  t o  p r o v e  e v e r y  

e l e m e n t  o f  c r i m e  b e y o n d  a  r e a s o n a b l e  d o u b t ,  on t o  me, t o  p r o v e  my 

i n n o c e n c e .  

2 .  F a c t s  and  l o c a t i o n  of  f a c t s :  

s t a t e ' s  p r o s e c u t o r  q u o t e  a t  t r i a l :  

"Mr. M o t t e r  was i n  a  p l a c e  t h a t  he e n t e r e d  o r  r e m a i n e d  

u n l a w f u l l y ,  t h a t  a l o n e  a l l o \ ; r s  you t o  f i n d  - -  a n d  t h a t  comiilon 

s e n s e  - -  f o r  what -- f o r  what o t h e r  p u r p o s e  are you i n  t h a t  

l o c a t i o n  f o r ?  

I f  t h e r e  was some ev idence  p o s s i b l y  t h a t  he was l o o k i n g  f o r  

somebody, t h a t  t h e r e  was some ev idence  t h a t  h e  w a s  h i d i n g  from a  

dangerous s i t u a t i o n ,  o r  i f  t h e r e  was e v i d e n c e  t h a t  t h e r e  was some 

c la im of ownersh ip  t o  t h i s  p r o p e r t y ,  y e s ,  w e  d o n ' t  have  a  

s i t u a t i o n  where h e  e n t e r e d  and remained u n l a w f u l l y ,  knowingly, 

and maybe t h a t  h e  w a s n ' t  i n t e n d i n g  t o  commit a  c r ime  t h e r e i n .  11 

( R P  1 4 0  a t  l i n e s  9 - 2 1 ) .  

" [ l l a w  a l l o w s  you  t o  f i n d  t h a t ,  b e . c a u s e  s i m p l y  u s i n g  y o u r  

common - -  common s e n s e ,  f o r  what  - -  a n d  cornraon e : : p e r i e n c e ,  f o r  

what o t h e r  p u r p o s e  was M r .  Motter  do ing  i n  t h a t  b u i l d i n g ?  He was 
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t h e r e  t o  cornrnit a  c r i m e ,  e i t h e r  a  t h e f t ,  e i t h e r  t o  c o n t i n u e  t o  

s t a y  t h e r e ,  t o  b r e a l i  s o m e t h i n g ,  t o  s t e a l ,  we d o n ' t  Itnow." (XP 141 

a t  l i n e s  6 -12) .  

" [ h l a d  no  r e a s o n  t o  b e  w a l t z i n g  i n  t h e r e  d u r i n g  a n y  - -  

t h e r e ' s  - -  t h e r e ' s  no fa thomable  e x p l a n a t i o n  o r  excuse  a s  t o  why 

h e  e n t e r e d  t h a t  b u i l d i n g  and t o  t h e  l a w f u l  n a t u r e  o f  t h a t .  

Mr. M o t t e r  e n t e r e d  and  r e m a i n e d  u n l a ~ ~ f u l l y  i n  t h a t  b u i l d i n g ,  

a n d  t h a t  p r o n g  h a s  b e e n  p r o v e d . "  (RP 1 4 2  a t  l i n e s  3-5). 

I I 1 t ' s  a n  i n f e r e n c e .  I t ' s  2: ' i f  t h i s  t h e n  t h i s :  t h e n  t h i s .  ' 

I f  y o u  e n t e r  o r  r e m a i n  u n l a w f u l l y 7  t h e n  y o u r  i n t e n t  [ ; lust  be t o  

commi t  2 crime. I t  I s  n o t  b i n d i n g  upon y o u ,  b u t  i t ' s  :;hat t h e  l a w  

p r o p o s e s  a n d  a l l o w s  f o r  you t o  - -  t o  u s e .  

And t h e n  a g a i n ,  u s i n g  your  common sense .  For  what o t h e r  

r e a s o n  -- what o t h e r  r eason  h a s  been provided t o  you? I f  t h e r e ' s  

a n o t h e r  r e a s o n  o u t  t h e r e ,  i f  t h e r e  was ev idence  t h a t  t h e r e  w a s  -- 

t h a t  h e  w a s  i n  t h e r e  n o t  t o  commit a  crime I ' v e  missed  i t .  And 

i t ' s  n o t  t h e r e .  (RP 1 5 8  a t  l i n e  1 7  t o  RP 159 a t  l i n e  3 ) .  

For  what o t h e r  purpose  w a s  M r .  Mot ter  u n l a w f u l l y  r emain ing  

i n s i d e  of t h e  d o c t o r ' s  o f f i c e ?  ( R P  1 6 1  a t  l i n e  1 3 ) .  

"Mr. M o t t e r  was n o t  j u s t  t r e s p a s s i n g .  I f  Mr. i 4 o t t e r  ,,:as 

t r e s p a s s i n g  h e  cou ld  e a s i l y  have  s a i d ,  ' ~ e y ,  I was j u s t  t r y i n g  t o  
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find a place to sleep.' And -- there was no evidence of that. 

3. Court Decisions and citations: 

These instructions to the jury have the same effect as WPIC 

60.05 before it was revised: 

I I unless such entering or remaining shall be explained by 

evidence satisfactory to the Jury to have been made without such 

intent. I I 

That language improperly shifts the burden of proof State v. 

Deal 128 Wn.2d 693, 911 P.2d 996 (1996). 
-7 

Mandatory presumptions whether rebuttable or conclusive will 

only be sustained if proof of the basic fact leads factfinders to 

find the presumed fact beyond a reasonable doubt. Allen, 442 U.S. 

at 167, 99 S.Ct. 2213. 

The clear import of recent United States Supreme Court cases 

is that instructional errors which tend to shift the burden of 

proof to a criminal defendant are of constitutional magnit:~de 

because they may implicate a defendant's right of due process. 

Sandstrom v. Montana, 442 U.S. 510, 61 L.Ed.2d 39, 99 S.Ct. 2450 

(1979). 

Sands trom: 

1. Criminal Law 

Effect of a presumption in a jury instruction is determined 
i 19 

by the way i ^ ~ a  which a reasonable juror could have interpreted 

it, not by a State court's interpretation of its logical import . 

GROUND THREE - 3 



Sandstrom at 514. 

[I] - The threshold inquiry in ascertaining the 

constitutional analysis to the kind of jury instruction is to 

determine the nature of the presumption it describes. See, Ulster 
County Court v. Allen, 442 U.S. 140, 157-63, 99 S.Ct. 2213, 

2224-2227, 60 L.Ed.2d 777 (1979) t h a t  d e t e r m i n a t i o n  r e q u i r e s  

c a r e f u l  a t t e n t i o n  t o  t h e  words a c t u a l l y  spoken t o  t h e  j u r y .  See -2  

Id. at 157-159 n.16, 99 S.Ct. at 2225, f o r  whe the r  a  d e f e n d a n t  

has  been a c c o r d e d  h i s  c o n s t i t u t i o n a l  r i g h t  depends  upon t h e  way 

i n  which a  r e a s o n a b l e  j u r o r  c o u l d  h a v e  i n t e r p r e t e d  the 

i n s t r u c t i o n .  (BOLD emphasis added). 

Ulster County Court v. Allen, supra: 

[ 6 ]  - Nonetheless, in criminal cases the ultimate test of 

any device's constitutional validity in a given case remains 

constant: The device must not undermine the fact-finder's 

responsibility at trial based on evidence adduced by the State, 

to find the ultimate facts beyond a reasonable doubt. 

Leary v. United States, 89 S.Ct. 1532 (1969): 

It has long been settled that wliere a case is submitted to 

the jury on alternate theories the unconstitutionality of any of 

the theories rsquires that the conviction be set aside. See, e . ~  

Stromberg v. California, 283 U.S. 359, 51 S.Ct. 532, 75 L . E d .  

1117 (1931). 
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4. Statutes and Constitutional provisions: 

See 5th and 14th Amendments to the United States 

Constitution, Due process rights. 
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GROUND FOUR: 

1. State Legal errors: 

The S t a t e  p r o s e c u t o r  i n s t r u c t e d  t h e  j u r y  u s i n g  a  m a n d a t o r y  

p r e s u m p t i o n .  The m a n d a t o r y  p r e s u m p t i o n  r e q u i r e d  t h e  j u r y  t o  f i n d  

g u i l t  o f  i n t e n t  t o  c o m n i t  a  c r i m e  o n c e  t h e  S t a t e  p r o v e d  I e n t e r e d  

o r  r e m a i n e d  u n l a v ~ f u l l y  . 
2. Facts and facts location: 

" [ £ ] o r  wha t  o t h e r  p u r p o s e  was Mr. M o t t e r  d o i n g  i n  t h a t  

b u i l d i n g ?  He was there to commit a crime, e i t h e r  c o n t i n u e  t o  s t a y  

t h e r e ,  t o  b r e a k  s o m e t h i n g ,  t o  s t e a l ,  w e  d o n ' t  know." ( R P  1 4 1  a t  

l i n e s  8 - 1 2 ) .  

I I How many p e o p l e  knew t h a t  you can automatically infer t h a t  

somebody i s  i n t e n d i n g  t o  commit  a  c r i m e  t h e r e i n  i f  t h e y ' r e  t h e r e  

u n l a w f u l l y ? "  (RP 1 4 2  a t  l i n e  1 4 ) .  

I I I t ' s  a n  i n f e r e n c e .  I t ' s  a  ' i f  t h i s ,  t h e n  t h i s ,  t h e n  t h i s . '  

I f  you e n t e r  o r  r e m a i n  u n l a w f u l l y ,  t h e n  y o u r  i n t e n t  must be t o  

commit a  c r i m e . "  ( R P  1 5 8  a t  l i n e s  1 7 - 2 0 ) .  

 herefo fore, we l o o k  t o  t h e  i n f e r e n c e .  And the  i n f e r e n c e  says 

i f  y o u ' r e  e n t e r i n g  o r  r e m a i n i n g  u n l a w f u l l y ,  you were there to 

commit a  c r i m e  t h e r e i n . "  ( R P  1 5 9  a t  l i n e s  4-7). 
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" ~ e  ' v e  e s t a b l i s h e d  t h a t  h e  e n t e r e d  and  r e m a i n e d  u n l a w f u l l y  

i n  t h i s  p r o p e r t y .  i l e ' v e  e s t a b l i s h e d  t h a t  t h e  i n f e r e n c e  t e l l s  you 

when you  a r e  d o i n g  t h a t ,  i t ' s  t o  commit some crime t h e r e i n . "  ( R P  

1 6 0  a t  l i n e s  6 - 1 0 ) .  

"The l a w  o n l y  s a y s  h e  was s o n i e ~ ~ h e r e  t h a t  h e  w a s n ' t  s u p p o s e d  

t o  b e ,  t h e  i n f e r e n c e  i s  t h a t  h e  was t h e r e  t o  commit a  c r i m e . "  ( R P  

1 6 1  a t  l i n e  18). 

"[ t l h a t  ' s  why t h e  i n f e r e n c e ,  t h e  r e a s o n a b l e  i n f e r e n c e  t h a t  

you c a n  d r a w  i s  t h a t  i f  y o u ' r e  b r e a l t i n z  i n t o  a  m e d i c a l  d o c t o r ' s  

o f f i c e ,  y o u ' r e  t h e r e  t o  commit a  c r i m e . "  (RP 1 6 2  a t  l i n e  9). 

I I B e c a u s e  h e  knew h e  was d o i n g  wrong.  H e  knew h e  t h a t  h e  was 

t r y i n g  t o  commit a crime i n s i d e  o f  t h i s  b u s i n e s s . "  ( R P  1 6 3  a t  

5 - 8 ) .  

" I f  you w e r e  e n t e r i n g  a n d / o r  r e m a i n i n g  u n l a 1 ~ 7 f u l l y  your  

i n t e n t  i s  t o  commit a  c r i m e  w i t h i n  t h e  p r o p e r t y  w h e t h e r  t h e r e ' s  

e v i d e n c e  o f  t h a t  o r  n o t . "  ( R P  1 6 5  a t  l i n e s  5 - 8 ) .  

3. Cour t  D e c i s i o n s  w i t h  c i t a t i o n s :  

A m a n d a t o r y  c o n c l u s i v e  p r e s u m p t i o n  s i m p l y  removes  t h e  

d e f e n d a n t  f rom t h e  e v i d e n t i a r y  p r o c e s s  a n d  r e q u i r e s  t h e  

f a c t - f i n d e r  t o  f i n d  a n  u l t i m a t e  o r  e l e m e n t a l  f a c t  a s  t r u e  o n c e  

t h e  p r o s e c u t o r  h a s  o f f e r e d  s u f f i c i e n t  p r o o f  o f  t h e  b a s i c  f a c t .  
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Francis v. Franklin, 471 U.S. 307, 314 n.2, 105 S.Ct. 1965. 

It is fair to say that the Supreme Court has viewed 

mandatory presumptions in criminal cases with much s1:epticism. 

See e.g. Sandstrom v. Montana, 442 U.S. 510, 523, 99 S.Ct. 2i r50  

(1979). 

Carella v. California, 491 U.S. 263, 265, 109 S.Ct. 2419 

(1989), "[tlhe Due Process Clause of the Fourteenth Amendment 

denies States the power to deprive the accused of liberty unless 

the prosecution proves beyond a reasonable doubt every element of 

the charged offense." 

"Jury instructions relieving the State of this burden 

1 I 
violate a defendant's due process rights. (citing In re Winship, 

397 U.S. 355, 364, 90 S.Ct. 1068 (1970). 

State v. Deal, 128 Wn.2d 693 (1996): 

[6] - Criminal Law - Evidence - Presumptions - Conclusive 

Presumptions - Validity. The use of a mandatory presumption in a 

criminal case is invalid if it relieves the State of its burden 

of proving all the essential elements of the charged crime beyond 

a reasonable doubt. 

[7] - Criminal Law - Evidence - Presumptions - Conclusive 

Presumptions - Determination - Instructions. A court determines 

whether an instruction in a criminal case established an 

impermissible mandatory presum~tion by reading the instructions 

GROUND FOUR - 3 



as a whole and considering the instructions as they would be 

understood by a reasonable juror. 

Sandstrom, 99 S.Ct. 2450 (1979): 

Because the jury may have interpreted the challenged 

presumption as conclusive, like the presumption in Morisette, 342 

U.S. 246, 72 S.Ct. 240 and UnitedStates 438 U.S. 

422, 98 S.Ct. 2864. The presumptions violated the Fourteenth 

Amendment requirement that the State prove every element of a 

criminal offense beyond a reasonable doubt, the instruction is 

unconstitutional. (pp. 2454-2460.) 

Leary v. United States, 89 S.Ct. 1532 (1969): 

It has long been settled that when a case is submitted to 

the jury on alternative theories the unconstitutionality of any 

of the theories requires that the conviction be set aside. - See 

e . .  Stromber? v. California, 283 U.S. 359, 51 S.Ct. 532, 75 

4. Statutes and Constitutional provisions: 

See Due Process clause of the 5th and 14th Amendments to the 

United States Constitution. 



GBOUND FIVE:  

1. --a1 Reason errors: -- 

T7-1e S t e t ~  ' s  j > r o s ~ ; c ~ . l t o r  i n ; . ~ ~  t a  t ~ d  .t1l.~. 1 ~ 5 :  to ",:z . T!.l.;. 

, ? r o s e c u t o r  saic7 you  c a n  j.riEcr guilt cjz i n t e n t  i;o ccl:l~iit 5 cri;.::. 

c r .  . . 
l>y t h e  so!.& : ? r i d  s ! ~ i : : ~ C i & f i ! .  k . V i ~ : C - n s f i  1 . O r  ~ : - ~ I ~ i c - ~ -  L .. L U L T I ~ ~ I ~  

u n l a r i f u l l y  . 
2. Facts and ------- Pocat ioa  of facts: - 

1 1  1 ,  Instruction 2 0 .  12 e::,)lains L'lat, ii ;2.:rs(jn :;:;2c s;,:.,- ,--rs of 

7 .  

r e m a i n s  ~ n l a . ~ ; ~ P u l j . y  in ;. b i l i l d i n g  - - '  s u c h  a s  ?ir. > , i o c t z r  F I C I ~ ' ~  Ci il-; 

C 'T .a 
- .  , . 

~ ! , l i s  c loc . tor ' s  Q L L L C +  LIIS.L '113 I l ~ c l ,  n~ : ) ~ K I ~ : . C ; S I O Z I  L O  b::. i l i i g  ':.-lay b e  

a .  . . i n f e r r e r ]  to Ila.,-, a c t r c '  : 7 l t ? l  ~ ~ i l ~ e n . ~  :,o commit a : I .  1.?~2.ri,3.t a 

~ l t i r s u n  o r  p r o 7 e r t . y  ~ h 2 r e i n .  ' You are a l l c : ? ~ d  to -:in?/ ;,,r, 

i n f ~ r c r t c e .  The law says t o  you j u s t  because Mr. M o k t ~ r  \ ~ E S  ?.n a 

p lace  that he e n t e r e d  or remained  uxllawfildly th2.t a l o n e  s l l o ~ s  

you t o  f i n d  - -  f o r  \;hat c;th.:ir pu r2os :  ;.re y ? u  . th r  t loce ; l o r i  

f o r ? "  (:xi' 139  st 1 5 1 ; ~  25 t o  R? !-40 st line 13). 

" B P I  we nec+d to prove to you is that lie lizd an i n t r n t  ~c 

commit a crimc t h e r ~ i n ,  and this lnstructian al losrs you t o  infer 

i I that based on his e n t r r i n z  or r~rnaHnhnr:  u n l s 1 ~ f u l 3 y .  (7?142 F t 

l i n e  13). 

i t T 7  :-LOW i;12ny 2 ~ o p ' l ~  t l i a t j 7 0 ~  cell ~?utona"LcalPly i n f c r  that 

somebody is intending t o  comrnit a crime i h ~ r ~ t n  if . ~ h r l y ' r e  t l ~ ~ r e  

I 3  unlawfully? \Jell ,  that's t h ~  Paw. (RP 'L4.2 c;.t !.lii; 14). 



"\>hat t5e  l a w  says is t h a t  you can prove; t h a t  element on i t s  

own ':jz sed g:on sor~-',oc?)r : r l t e r i n ~  o r  ul1l.iiif1.llly r e ~ . i a  i n i n y ;  i n  e - - 

in R p r O p E r t y . "  (?P 158 z t  line 13). 

I i . ,- 
Tiler. f ore, ! i ~  l o o ' ~  t ::, t??: i r , f  c ~ r c n c  :: , 1 . . syys 

. . of you'r:. i : n t l r i n >  c r  renu:ri;n; ur.ial::u'.!.)7, Y G Z  LI": : J :i. 

F I c c n m i t  a =rime t h ~ r ~ i n .  ( R 2  159 ;t ;in; L:). 

" T ~ E  Law only shys k z  :72s s o n - A c r e  Thi!t lli \rasn'",sup~os:..c? 

t o  he ,  thc i n f e r e n c ~  i s  that he was thrra to commit a c r i n s . ' '  (?P 

151 e t  l L n s  18). 

r I A common infcrcncc 0 2  121~ is that yo11 ere cntzrins and/or 

rpmaining unIawfu~Ly, your I n t e n t  is to connit Zh,? crimc tri2hin 

T v thc p r o p e r t y ,  v ~ h z t h s r  thore's evid~nc? of t h a t  o r  not. ( T Z  155 

s t  Ilnc 3 ) .  

3 .  -- Court D e c i s i o n s  and citatTons: -- 
The laG,7 o f  F i ; f r = r = n c ~ s  Irlocs r , c t  - ~ ~ L O W  91:  ~ ~ f - r c ,  io L 

. 1 ' .  1 u s ~ d  cs t h e  so21: :,rid s u f f i c i e n t  e ~ i c l r n c e  o f  3u:--t lii C A : ~ I I L Z B ~  



o;oicedj.r!zs. -- ulster Cr~un t ;  C o u r t  . A l l r n ,  i U. S. ~ ~ > ~ ) ! ,  ?L57-'53 

99 s . 3 .  2 2 1 3 ,  2221;-2227, 60 L.T;d.2d 777 (1979). .'.5 152, "L4s l an<? ,  

a s  i t  i s  cle-7r t l ~ z : t  I r ~ r s s u n i ~ t i o n  i s  r ~ o t  I so?i,:. r.x:c? 

sufficient basis for a f i n d i n s  of ~ u i . l t  i t  1itE.d or,;)7 sztisfy t h e  

P I  t e s t  d e s c r i ' a e d  i n  L e a r y .  

,.. a rl l y An inference i s  l a r ~ f u l  ~ 1 1 c n  p r o ~ e r l y  givc:~.~ : j l l~i:  i t  :7zC 

~ 2 r t  of t h e  State ' s  l ,roof s u p ? @ ~ t l i l g  ;;?.I r:l$.l:ii.li azd ni.i!: t:?:.: .;;I:. 

s u f f i c i e n t  ~ r o c f  o f  r l c rn~n" ;  .----.-: , S O  -. ? 2 8  !.In.22 zt 107, 

905 P . 2 d  z t  ,751.. 

!Je a l s o  hold. i i r i  - 2 7  3 r u n s o - i  1 2 8  IJn.2d 9 8 ,  P . 2 d  34.5 (i995), t h a t  

. rC : . j l ~~n  n e r 3 i i s s i v e  :n~creness are oii1~7 ? a r t  cr' t .  S t n t ?  ' s p r c o f  

l r s u p p o r t i n g  2n ~ l c r l z n t  a n ?  r iot  the  s o l 5  e n d  s u f : i c i ~ r ; t "  s r o o f  o f  

such , : , l E ; ? c g t ,  due  ; r o c p s  s is -:ifit ; ; ~ : ~ n d ~ d .  

4 .  S t z t u ~ e s  and Constitutional - provisions: 

See 5t11? jt?? 2nd C:l/;t!1 i ' inc:ndnz.nts t o  tLir L l i i l t ~ d  S t ~ ~ - ' ; . . - s  

Cons  ti t u t i o n ,  D u ~ ~  P r o c ~ s s  2nd R i g : ~ . t  t o  f3i.r trl.31 Sy i c : ~ a r t i z l  

j u r y  . 



GROUND S IX:  

1. Legal Reason errors: 

T ~ E  ~ t a t c ' s  p r o s e c u t o r  S Z V ~  h i s  p 2 r s o r . a l  o : ~ i n i a n  o f  uy zuilt 

to jury. 

2. Facts and location of facts: 

$ 1  IJe d o n ' t  h2vt a s i t u a t i o n  ~.!'nc-r~ I ~ . n t c r e d  a n d  r ~ n e i n ~ d  

u n l a w f u l l y ,  l :no;.~ingly, a n d  rnzyb~. t h a t  he w a s n ' t  i n t e n d i n g  to 

i V c o n l m i t  a crime therein. ( x ~  14ii at lil-tr- 19). 

F v ~ C r  T . J ' ; ~ ~  t 1 3 ~ 1 r p o ~ ~ .  j j a ~  . lv;ot t5 r  d o i r : ~  r > i i l  t l l z  t 

., :. L ., - ,  b u f l d i n g ?  Hc t h ~ r ~  to connit a c~itil~i, ! : i t l l c . Z  a th::~, l. . .il- 

t o  continue t o  s t a y  there, ' r , ~  b r e a k  something, t ~ .  ~ t ~ ? a l )  i , :~ d o r i f t  

s I Bno.i..r, (RP 141 a t  I.11-I? 3). 

s 1 t 4 Then y o u r  i n t e n t  rnust be t o  commlt a c r i : , ~ ~ .  (22 153 a t  

l i n k  15). 

c r y o u  v,, + 1  6 I 
,C ,ner9 t o  commit s cririii.. (E? 1-52 8.t li35:. i:). 
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1 I HE knew t h a t  he was t r y i n g  t o  coiilrnit a cririlc inside of tl-iis 

. - ( 1  C \ b u s i n e s s  s n d  t h a t :  i?  ,T ~~ideilc~ 13f ; ; u l i t .  (EP ?62 ~ ! t  3 . ~ 1 .  

F B Mr. M o t t ~ r  was n o t  j u s t  t r e s p a s s i i i g .  I I (XP 164 a t  line 2 3 ) .  

1 f Your i n t e n t  i s  t o  commit tjic I .  . ~ , ~ i ~ ' n i l :  thc.  i ~ r o p e ~ t . ~  

F F n o t .  (~l' L55 zL,i I+:': 5) . whcZ t h c r  t l l f ; rc ' s e-<r idcnce  o f  t h a  t ox- 

3. Court Decisions and citations: -- 
TIIE Cod" 0: P r o f 2 s s i o n z l  3 ~ s i 3 0 n s i b i ? t y ,  DR 7 - 1 0 6 ( c ) ( 4 ) ,  

s t a t e s  u n e q u i v o c a l i y  t l i a t  hn a t t o r n z y  s h a l l  l;ot c z s s ~ r t  ~ i i  ' s 

p e r s o n a l  o p i n i o n  2 s  t o  t h e  j u s t r ~ e s s  o f  a ,C;+~JZ~< ) c,s t o  t ~ . -  I I t _  

c r e d i k i l i t y  o f  a t.:itness, a s  t o  t h e  c u l p e b i l i  t y  O, J= a c l v r i  . . 7  

P i t i , z a n t ?  n r  3 5  . to  t h e  guilt o r  innocence of an accusf-d, E c ) r  ~ r i y  

pssition o r  c o n c l u s i a n  :;i t ' ~  r s s 2 s c t  t o  tl.1~ me 'L t ~ r s  s t z z ~ : 6  ?.-~c::z<-n. 

S  t F, t c v . 2 P s d -- -, :r32 Wn.2d 140: 

[I]  p th? p r ~ - d ~ c e s s z r  t o  L s  ~ U I E . :  ~-2:is Ccj111-t 212s 

n c t e c l  ';:i~t i t  Is j u s t  ?is rs;>rcl . ' l?~nsibl .^-  for onc .p?r-.aring as <:. -. 

2ubi . fc  p r a s k c ~ l t o r  t o  a s s z r t  i n  2r,?um2:.n t :-Lis ,:c-:rso;-,a: l-i. J - . L - . . ~  7 .: F 12 ' - 

t h e  ~ c c ~ ~ s e d ' s  g u i l t .  S t a t ( - .  V .  C ~ S ~ Z ,  49 iJ11.2~7 55, 298 P.26 50C. 

(1356). !-Jl:.rr, ?:he 3 r o s i c u t o r  cltorly vio:j,Led C?R n 2 7 - 1 0 5 ( ~ ) ( 4 ) ,  

. . by 3 s s ~ y t i n ~  !?,?,is or.;-cnal 0 :  of ~t::l.~ ~ ~ ~ 9 j . h i l f . t ' ~  . - -  t;-!r 

. -  1si tries~ a n d  t??:. .. ~ u r i t ~ c  i n n o c  : : ;LC~.  ~f the. 5ccus;d. 

In 8 5 5 d ,  102 T!n. 3-6 24.0, tli,;:: Su;i>yerr;, Co:!rt , t l l s ~ : ~ , : ,  

1:' 7 prcsecutor's c i o z i r : ~  I ::is ir!nj:o.!j.:~r zi:id :.,.i;i 7.;2Ld 



~ f f c c t e d  %!.IF j u r y ,  the, C o u r t  -..ev.:.rscs t!.-i~ c '?c, is ion o f  the C 0 g r . t  

cf  A p ~ c : a l .  s arid t'zc j ~ l ? ~ r . l . - r ~ t  . 

m l h ~ ,  responsibility of t1.1~ prosc:cu . tor  i n  t h e  i ~ l a t t ~ r  o f  f e i r  

I I [ a ]  .:~~?al.Fc prosecutor, d ~ ~ i  i s  q ~ ~ s i -  jucXciai 02ficcx 
r p r ,  the  p c o p l ~  of tl-LF., Stz , te ,  cncl p ~ s u i r ~ d  ';c :ict 
i l n p a r t i ~ . l l y  i n  the i n t e r e s t  only of justlce. If t v  lays as id^ tlx 
i m p a r t i a l i t y  t h e t  should c' ; lz.racteriz~ Tiis o f f i c i a l  actim-I t o  
become a lieat~c! pe r t i san ,  znd by v i t u p r a t i o n  s f  t k  ~ ~ ~ S G Y L S , ~  a i ~ d  
a?l jcal~ t o  p re jud i c?  se~!r,s t o  procure a con>-ic~ior; r t  a l l .  ':~SI;X<, 

ce.a.scs t o  2roperly r e p r c s ~ n t  the 2ublic i g t ~ i ~ : ~ t  i!~hich d>iiiai:~d~ 
n:, vict l ins and asks no conk-ic?:.ioii t!?rough tl~. aid ~ ? f  ?2s5i..:i;17 

synpathy o r  r;isxl tnen t . 
4 .  S t a t u t e s  and Constitutional prsvfsions: - 
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GBOtJi.iD SEVEN: 

Pason ,errors: 1- = ~ L L  
The S t a t ?  t r i c d  rne w i t h o u t  i n ~ ? . ~  t i g a t i n g  my m c n t e l  11azI.tli 

i s s u e 5  and i r r q u i r i n g  i n t o  my zomp,i?t;2:ncy t o  stc^.:id i ;  (1) 

vhe  t h e r  I h a d  a p p a r e n t ,  u r idc r s  t a r t d i i r g  o f  t'x: cl~arzc ,.;:16 

consEGuenzEs o f  c ~ n v i c t i o n  ; ( 2 )  3;~pa'i .r int i ~ r i d ~ r s  !Ca:-iilii.i? 0 2  t'.'r;, 

facts p , i v i n z  ris:; t o  1 -  c E ~ a r e s ;  c?~. ld ,  ( 3 )  zy abi . l j . ty  t o  :i-::Tr?ti:. 

t h e  f a c t s  t o  my ~ t t t o r n e y  i.n ordrr.:r t 1 : i11c. d:.::;A-f...:<. 

Tjor d t d  t h e  c o u r t  qu~stion rny a t t o r n e y  vil~cther I ' lad t h ~ .  s C m r - .  

2. Fac t s  and Pocetion of feces: .- 

D s i q r .  3 u t l e r :  Y o u r  h c n o r . .  . ay c l i ~ n t  just i n c ~ t k 3 n ~ . d  a littl~. b i t  

a g o  t h a t  1 1 ~  \ , icuI? 1 :  tc 1 ~ 8 . v ~  ;: icnt~.1 j l . . . - - 7 + 7  ... c! A L -1 

F 1 z v a l u a  L i o n .  

I I The C o u r t :  !,I1i~a t ' s th:? is su c ? " 



. r I i2 ,yZa ny l t i ; ? i : : .  rLcj1i:sts t,g Ciarl: County J2.51 i/~<:.ntsl 1-Jur71t1-i 

Frnf@ssion?Ts f ~ r  i? i ! i C D t o l  'n:???_lth c v z l l l . 3 t ~ c ; n  ,:i;d ;n:_nt.?l !lc.s:ti! 

iTcdic2tion. (Jall l's;.cntal 1 - I ~ a l t ' 2  "LC). 

TI12 ;,l;<i;..tal Kezl.t,ll Psychi~ triz i; aL 61r r l ;  Ciiur! ty Jail clc.;:!? ::,: 

7 .  , . P s y c h o s i s  2nd  gacJc I T iE.SC-.S.c :AZY i ~ O Y  :iiY i y  to 

f u n c t i g n  correctly. ( ~ s n t a l  S2.al th Fils, Clarl:  County ~eil). 

I ' v e  b ~ ~ . n  d i a , - , n o , s ~ d  nc.3 tz l l y  c!isabl::d ( I J ~ S I I ~ I ~ ~  t o n  St;! t:.k , i l r  . 
I~ loo r2 :  Psychiatrist , Off ic2r' s ?a:?, Vc?r.couv:.-r , ! ! z ~ Z l i ~ - ~ , ~ . t ~ : i )  . X ' i.7; 

5cs.n appro- j c , ?  for Socis; Seci~.~j~t:~ : ) ~ n : - f i t s  ;.irle cr.n:.-rs.l Assi:;tc;ric,c. 

f rom l J s s l z i n g t o n  st st^ for ny  nentsl disc?bility. (9. r at 

Colugbia R i : ~ r  Mcnkz: 1 i7a7;lccgv~r, \ ?a sh ins  - kc:; dil 7- L ~ C '  ., c 
infornation on ny nsnta: h ~ a l t h .  ) . 
3 .  Caurt Decisions and citations: ----.-.--- 

S t a t e  v. T,?arshsl l ,  144 Wn.2d 265, 27 P . 3 d  192 (2001): 

. . [1,2] "R~~ui-ring t h a t  a c r ~ n ; _ ; c ; e l  d.;ft:ndan+ b~ con:Jc:.:;,?;xi. I:.i.,s 

l;nde.-.rs.t.:<s.ld t he  prnc. : .edings 611 k c  2 . s ~ i s  t coi, j i :~ ., ... 1:. i . i F G o d i ~ ~ e . r :  \i. ---- 

Maran 509 U . S .  3 8 9 ,  402, 113 S.Ci:. 2689, 125 L . E d . 2 6  321 (1S33). --> 

E g ~ r o C E c ~ U r k s  ~ : f  j--i~ r_~r~;>!- L ~ C Y  S . ~ C I  ,..., LLI: :- - ,. (~?;la~.t:r 10. 77 : [ i ~ 3 )  ,.:ee 

n,yl;)clatc;-y a n d  no  t nerely dlrec-t;ory. I '  ( ~ t c , . t ~  v. \,Jicl,;land, 95 \ ? j : .  2 d  

795, 835, 532 P . 2 d  124.1 (1~~22)) "'rllcs o c i - ~  k12krz is -..-- L ,-. c.. .< on 2 ~3 



!IF J ' -p to o S ~ c r - j t i  p : c f i c : i d u r ~ s  r r j~ .q~ ; ,z . " ,  i._i;cj ;jr<jt~:ct 2n sccus c-.d :: 

r i z I ? t  n o t  to be t r i e d  i inr,or;l?l~t,:~nt to ~ t ~ i i d  t r i - 1  i s  ,? 

I I d z n i ; l l  of c!ue ? r o c ~ s s .  .------ S'.,atc-. v. OfPdeal  7 2 3  !,ln.P~;?p. S99, 901, 560 

P . 2 d  5 7 0  ( 9 1 7 9 )  (citing Drop?: v. Missouri --- 7 420 U.S .  5 2 ,  95 S . C t .  

896 ,  4 3  L.Ed.2d 103 ( 1 9 7 5 ) ;  P a l e  IT. Robinson, 3S3 U.S. 375, 36 

S.Ct. 836, 15 L.Ed.2d 865 ( 1 9 4 6 ) .  

Drope v. r \ l i s s o u i ~ ,  4 2 0  U.S. ? 6 2 ?  95 S.Ct. 896, 4 3  L . Z c j . 2 ~ 1  - 

103 (1975): 

1. M c n t ~ L  E-ic-all-.?~: 

,AA pfi;rr.crl wllose, rn?.rlta? conditisn is sucIl t f . l a t  IsclCs ~ ~ , ~ 1 ~ ~  

7 ,  c z p a c i t y  t o  und(:rs tar id the na"iur~ .-and the  u r ~ ~  -I :-ct - sf i - ' . L e  . .. 
proceec i ing  aeainst him, t o  consult w i t 1 1  counsel, 2nd kc ~ . s s i ~ k  i n  

p r e p a r i n g  h i s  cI~!f:n:s~.  n s y  n o t  5: s u S j c c t ~ 6  Lo 2 t r i a l .  

2. P I ~ n t : 3 1  Sealt,?? (? .  1 1 3 2 ) :  

. . As t o  f ~ d c i - a ?  c a s e s ,  t h e  t e s t  6 . f  com:>ei:~fice s t ~ . n d  L r l T :  A 

i s  one :..?:?ich s.;c_?c;s t,o asc:rt,.ain :..?h~?,:l,:;: , I -  dcf2riG;:,nj; !-LLi5 

. . 1  sufficient ?rc=sent ability 9 c n - n s l ~ , I t  715,~ : .  L.L1 



. . , -- d e f e n d a n t  ' s  c ~ i . l p ? t ~ n c y  t o  ~ t 3 : l . d  L ~ L ~ L .  1 C O U ; ; ~ - 1 :  n n  

7 .  E x p e r t  . . -valu,9 t5o1-1 c.: the d ~ f ~ ~ n d ~ n t  ' s i ~ ~ < < n t a l  c c n a i t i o n .  ?GI,! 

10.77.050(1)(3). "Tlle ' r e a s o n  to c l o u ' ~ t '  i 'J(-:.P~s FI 1 z . r ~ :  

i f  m e a s u r e  o f  d i . s c r c t i o n  i n  t!?~ t i - l a l  jud~c. C i t y  o f  S e a t t l z  ;7. - ----- 

G o r d o n ,  39 !.Jn.!iij?. 437, 4/11, 533 F.2d 741 (1S35). 

[I] WE d i s t i n ~ u i s h  thf :  d e t e r ~ ~ i r z a t i o n  o f  z rb-2.son t o  doubi: 

c o n i p e t e n c y  f r o m  a n  sctual c l ~ t c r i i i i n z . k i o n  o f  con-pet. :ncy. Z c . f r ! r c  a 

(:et . ;rrni-iiatIon o f  coape t 2 n c y  is r ~ c j u i r e d  by KC\! 16.77.050, t'.ii: 

court, nus t n1a1,*-- L,, t h e  threshold d e t e r m i n a t i o n  t l l a t  i;!-ier? I s  r s ? s ~ n  

t o  d o u b t  ~ o n ; ~ e t ~ i ~ c j ~ .  A i7cti .cn t o  dt3t:rnink co:ii~ttt_::iicy docr.:=: ; i o t  

S t a t e s  v .  M c E a c h s r v ,  455 $.2d 833,  837 (5t2 C i r . ) ,  c f r " .  ,?i+ai:: .d, 

409 U.S. 1043 (1972), and is n o t  of i t s e l f  s ~ . f f i c i ? n t  to rais:? a 

d o u b t 7  c o n c e r z ~ i n g  ~ ; > l ; i ? ~ t C f l c y . .  . ?'!IF! c c / ~ l r t  :;.7ilZ t i  i nc ;u i .~ . c :  .to 

v e r i - f y  the. f a c t s .  i n  t h e  2 r o c e s s  c0u.i- t ' s  c=r i . s id~ . r? . t i c ; : i  ::?.I1 

i n c l u c l ~  t h ~  d e f . e n d e n t  ' s :  

1 . r n  unders tariclS.ng of t h p  cl:r?r%e a i d  SO~S;T:C~II.:':~C,R of 
co11vic t t o n  ; 

2.  Lppzrent ~ ~ n d c r s t a n d i n g  of t ! ~  f e c t s  z.i~~?.n:= rlst? t o  thi c:.ler,:r; 
a.nd , 

3. A b i l i t y  t o  r e l a t ?  fh-h f-ic-h tc. 1 2 s  2.ttorn2.y ion 0;-cl:r t o  ?>c?-q 
p r q a r e  t l ~ .  &f G ~ ~ S F - ' . .  

I n  o x e r c i . s i n ~  a i t s  d l s c r c t i o n  i n  d ~ . l e r ! i ~ i ~ . ' c n ~  t1.1e. :T;res:1o;L6 

q u ~ s t i o r n ,  t h ~  CCI-rt S ~ I G L I : ~  T ~ V ; - I  , > o i ~ ~ i d ~ ~ r a l ~ l ~  I . : ?  t c  tl-,.? 
L 

7 .  ? t t o r n ? y ' s  o p i n i o n  r -g;r@.lr !~ a c l i e n t ' ;  coiiIp;t?i,cy a n d  b ] ~ F l i t ~  tc 

a s s i s t  in t h e  d s f ~ n s : ? .  



[ I ]  The d e t e r s i i n a t i : , r !  that zrl ar,cused Is n,on~:~e'isnt t o  s t r l r :?  

. 7 .l t r i a l  i s  1 . 1 i t h i r 1  t h e  d i s c r e t i o n  o f  " i~c .  trial c o u r t ,  end  : . j l i L  2::~- 

. ,- be revers22 o n  a;>;,eal a 'bscnt  s:;c?.~:irres t a b u s e  o f  d i . s c r e t i c ; n .  S " - a t ~ ~  u .- --- 

v .  J o l ~ n s t o n  --- 7 84. Wn.2d 572, 527 P.2d 1310 ( 1 9 7 4 ) ;  s t~ -~ : : .  -.'. --- 

E:Sdrid;e, 17 T\Jn.Ap-,l. 270, 552 P . 2 d  275 (1977). TI?.: ,?riel court 

correct!. y i n t r - r r c _ i t e d  7 r o c ~ e d I n : r s  " 7,7125:n ti-1: I - ;  < ,  , ,. I .: .. ... c , - -... -i P ~ . , . ,  % , .  o .f 

d c f ~ : n d a n t  ' s c o m p e t ~ n c y  was r o i c e d  unclcr  T?,C\! LG. 77. (350. 

4. Statutes and Constitutional provisions: - 
See 5 t b  and  14th Ari~e~drncnts  ::o t?r is  iJnit:.(.l SI;i:t,zs 

C o n s t i t u t i o n  (Duc P r o c z s s ) .  



GSOUWD EIGHT: 

1. L e o a l  Xc:ason ,errors: 
A.Z.----. 

Dtsfcnse couns : . - l  f a i l e d  t o  iriv2s t i , ? a t e  ~ t a t < :  I s ;vidr.11~!-.- a n d  

a p p I . j . ~ a b h ~ :  la1,:s o f  c h a r q e d  . Couns::1 faiI .( . ;d t o  ol3j ect 6.; 

~.;:cc-.pt t o  c o l j r t '  s U S E .  ~f J u r y  I n s t r u c t i o n  #12. Counsc..: f a i l e d  to 

~ ? , j c c t  St,??;k ' 5 ~ ) ~ o s ' c L ! , ~ ~ ) c  s 1 . 1 ~ ~ -  o f :  (:) ctt.rr.!i~-i;::i~i~i: i r i $ k ~ e : : l - ~ ~ ~  

( 2 )  msrl : la tory r s + S u t  t p b l e  pre,sui ; jot ior ;s  ; a n d ,  ( 3 )  I-:::<LIc!,:I~(JL-~ 

c o n c l u s i v e  p r e s u ~ - ; ~ ; ~ t i o n s .  

2 .  Facts -- and 1oca.tion of facts:  -- 
f L,~.II~J 

C o u n s e l  #&& t o  o b j e c t  Gr c;.;cept to Jury I1:lstrucLi;jrl #12 .  

(xP 132 a t  l i n e  2 5 ;  RP 1 3 4  a t  l i n k s  3 - 7 ) .  

Couns:.l f a i l ~ c i  t o  o b j k c t  t o  t h e  state's p r o s - c u t o r ' s  use o f  

. . permlsslvc F n f 3 r ~ n c z  i n s t r u c t i o n s  t o  j u r y .  

"~11  [I:.. n 2 y d  t o  ~ ~ r o - i ~ e  t - t o  yo!.i is t h a t  ??F: 5a.d 2i:i i . n - t  :.n t t o  

c~nmit : crl~n:.: t i - r . - re in?  ancl t h i s  i n s t r u c " c - u r i  zlEcl:z=: you  t o  i n f 2 r  

. . 
t h a t  based 1ipor1 e n t c r f r i ~  o r  r ~ : ? - ~  . unIa ; - ; f u ] - l y .  " (?P 1i;i st 

-I ~ l n > > s  : 15-13). 

! I  Ins i - ruc t -Lon Ko. 1 2  e : r p l a i n s  t h a t .  A person : ~ ' ~ i o  E n t a r s  o r  

GXOUiqD EIGHT - 1 



11 . , r e m a i n s  u n l ? \ . r f u i l y  i n  a b u i i c l i n g  - -  such a s  Mr. i , iott , . ir  b e i n s  i i i  

I t  t h i s  d o c t o r ' s  o T f i r - s  t i z a t  h a d  no  p t r r ; ~ i s s i o n  t o  be in. - -  ?ley  LC: 

i n f e r r e d  t o  h::?i:: acted  !iit!i L i t  t o  c u r , ~ l n i t  a c r i ~ n ?  : i : < ~ i i l ~ t  ri 

I 1  p e r s o n  or p r o p e r t y  t j - ~ ~ r ? l n .  

11 I I You a r c  allot,7ed t o  f i n d  a11 inf::rencir-. ( Z ~ P  1 3 9  a t  l i r i r  2 4  

t o  XP 140 '?t l i n ~  8). 

s o - -  . . \ iha t t k ~  1av.i s a y s  i s  t h a t  y o u  c a n  p rov3  tl3.s e.l:?tn:ni; ori 1 % ~  

. . 
oijn bas!.sci uyan  so!neliocl.y enc.?r i i~rj ,  or ~ n l a r : f u l . : i y  r2malrl:ns in a - -  

l s - in ,3 p r o p e r t y .  (3."55& a t  Iir; ; :  1-3, .  

:vr. 
i 3u t  t L  law a l s o  s a y s ,  o k a y ,  y o u s r e  entfi--i i-,s - -  ~ 3 5  T L  

3:ltcl.rsd - -  - ,;,, - :? x7 <:, , z s  t a b l i s h e c  t l la  t .:,-:nt:sr.~d 2nd r,;2p:<iin,Ed 

u n l . a ~ ; f ~ l i l y  in t h i s  p r o p r c y .  i . 7 ~  ' y v ~ L +  $?stablf shhd t l l a t  -. r.3::. . ' I ~ L c : ~ ~ : ? z : . I  . F 

- y 7 yr>u sj-:: d c j . 9 ~  t , it ' t o  co?--.-.: 1 : 1 1 ~ ! . ~  t s oi:l;: cric,js 

t%e.rei-!-,. I s  d o e s n ' t  1 to be - -  ~ ~ ~ ~ ~ r =  . . d o 5 s ri ' t 1.13 t L t 7 ~  b 

I 1  C \ s v i d e n c ~  3 1  ?roof of t ? ? ~  crti;l;?. (RP 3-60 ;it !.inf J , .  



Defense :  counsi:l- .Calli..d 5 0  o ! . ) j : ~e t  t o  Ish?. Statz's ~ T O S ; ~ : ~ C ~ I ! : O ~ ~ S  

,r use 0.- n13nda t o r y  rebut t a b l e  r ; r ~ s ~ ~ n ; p t i o n s .  ("; :~y$r-n s ? ~ i  .- F J - . '  L .L r( q 

p r c s 1 - ~ m ~ t i o n c : ) .  

"[flor irha t -- f o r  what o t h k r  p u r p o s ~  a r e  you i n  t h a t  

l o c a t i o n  f o r ?  

I f  t h e r e  w a s  some e v i d e n c e  p o s s i b l e  t 5 a t  he alas l o o k i n g  f o r  

somebody, t h a t  t h e r e  w a s  some r v i d f ? n c ~ .  possibly tha t  61,~ w a s  

h i d i n g  from a dange rous  s i t u a t i o n ,  o r  i f  there was evidence t h a t  

t h e r e  was some claFrn o f  ownersh ip  t o  t h i s  p r o p e r t y ,  yss, we d o n ' t  

have a s i t u a t i o n  ashcre he cn t e red  and remainsd un lav .Eu l ly ,  

Icnowingly, and maybe t h a t  he w a s n ' t  i n t e n d i n ?  t o  connlit  a c r i m r -  

I I t h e r ~ i n .  (SP 140 a t  lines 12-21). 

I )  [ t ] h ~  la$?  pilows you t o  f i n d  t h a t ,  bc-r,;~,~% S ~ K : I : ? ~ V  ? . . L L ~ . ~ I , ?  
- i 

y o u r  cormon - -  comnon s ~ n s e  f o r  whzt -- and common ; ' x ? ~ r i s n c ~ ,  

f o r  w1.1at o the r  purpose was Mr. Mstter doing i n  that b u i l d i n g ?  YE 

V J P ~  t:i.cre t o  cor.~mit  2 c r i r ' i ~ ?  : . i t :~.r '~ B t h e f t ,  h r  t o  cent:-r;u;? 

t o  stay tl.:?;::..., t o  b r ~ a 4  s o r n ~ t 1 - n i . n ~  t c  s L F . ? ~ . :  d ~ n '  i: ' k r ~ o k , : .  ' '  (TI; 

1 4 1  2% l i n c s  5-12). 

qq!,lr . b l o t t e r  T ~ R S  ,.~oIt, j z ~ t  I .  1 :  P,iott;-.r T,??:; 

t r 7 ? s 2 a s s i n g ,  h~ c o u l d  eirsi3-y have sa.tdS ' H E Y ,  I wzs  j u s t ,  t r y i n s  

to f i n d  a p l a c e  t o  s l e e p . '  And --  and tlxere xes no ev! id~ncc  05 

l Q t h a t .  (AP 15b  :,t lin: 2 3 ) .  



- - m  1 1 ~ ~ ~  - -  ip~?:lz t ot12er ~urpcse \ios I .  Ilottsr doLi12 i n  t ' 3 z . t  

P 1 b u i l d i n g ?  H E  was there to c o r n m i  t a crime. (RP 1 4 ;  c! t l i n e  8) . 

9 1  . T  how many pcopli.;  l:nev~ thzt you can autornefi ical ly F n f ~ r  t'zz t 

s a a ~ b o d y  is i r l t e n d i n g  t o  coi;ni: 3 crime t i  if I ,  : th::r.: 

I P u n l a r ~ f u l l y ?  (x? j.42 a t  14.). 

0 T L t l ~  33 i!qf~rence. It's a ,  f t i ,  t h g n  t h i s ,  . t h ? ~  thi:;. ' 

If you  r-n;e~: o r  re ina in  u n l a w f u l l y ?  t h i n  y o u r  i i ; t s n t  n ~ l s t  be to 

? t 7 ,  comrnit a crlms.. (XI? 158 at ~ : n e  17). 

v v G-,l , , l e ; r . , + f ~ r z ,  j . 7 ~  1 0 C i l Z  t o  tile - . ' " . - - - - -  L L I L L L  L I ! ~ c .  : ; ~ d  t : ? ~  i r i f - - - , = , i j r  .: 
c i. ... u -* s l5.7.' s 

. . if y o u ' r P  e .n te r i r , j  o r  r:..!nair-ilr,.- (2 arij. ir??:.i~', j~, you w e r e  therc t o  

t I co i~mit  a crime the re in .  ( ~ X P  159 a t  lin.::s 4 - 7 ) .  

' ' ~ , J ~ ' - J ~ ?  ~ , ~ . ~ ~ l ; ~ i i ~ ~ ~ ( ~ d  t?:at 116 zilii,rz,cl and r2n2-ir;rle3 illl::.;:,jft;?l-,/ 

- 1 in t';lis propr , . r<y.  T . ]esy :2  I=_s~z~I~s~.;-$ t l 1 z t  j;!.::; t.,:lfciyzr;c:;. t t ; _ l ; y  ; I ( ~ u  

- .  I 3  ~.;lle?-i you erE 1 c 1 . n ~  . t l i a t  it's t o  coriiri~it s o ~ ~ z  crinc. t h e r e i n .  (21' 

160 at l i n ~ , s  5-16). 



""l'he la\,? o n l y  S z Y S  !l? L j U S  C O F ~ F : ' . J : ~ ~ ~ C ~  :1(3 Tnii.Siilt S U ~ ) ] I O S P ~ !  . . * L O  

-'I ! t be, i n f e r e n c e  Is t h a t  he was there to commit a crime. (2P 

161 a t  line 18). 

' '~11at ' s w h y  t h s  i n f  ~ r r ? n c ? ,  th;- reesonabls inf e r ~ n c z  t h o  t ycu 

c a n  drai:, i s  t i a t  i f  o l .  brea: i ia ,  i . 2 to  :; i n 3 l i c z l  c l o c t ~ r ~ s  

C f .  i I 
o :~ . . : . l . c i  you're there to commit a crime. (!?P I52 i t  1.ir i .e  9 ) .  

i n t e n t  i s  to c o m m i t ,  th5 crime r - i t h i n  the p r o p e r t y .  " ((RY ?::~j - at 

3 .  --.- Court D?cisisns -- arrd c i t a t i o n s :  

- . I 7 397 F . 3 d  L;45 (5th Cir. ,2905) 

C. UIJCO!L'ST:TUTION-4L TRESUi'iPTIOIqS : 

. . 
b ,  1 L .  C i f a c t - f  i n d ~ r  t o  prz,srlr;;:= t h e  ~r - : : i . s t enc=_  o f  zr: L!.:. !-l-c:. L..: Ci ;T 

i I clement,=!- r 9 f a c t  ~ 2 ~ 2  i;ra(jf o f  ' 5 : ! - i v~den f i . : i r ; i  fir "b;-iz$c" - G : - . m J - . -  .. 1- L b . i i 

Count i i  C ~ J I J , ~ ~  o f  i J l ~ t s r  7. !$].lcn, 411.2 U. 5. 1 ;  5 59 .Ct. 2f 13 -- - - ---.------- 
(1979) . TEl.? S g g r ~ m ~  C O G ~ ? ;  ' la s i $ c i - , % i f i c d  ~ ~ r c c ~  t ~ n t s  , - 3 :  

7 .  ,' and Pl8,ndatorjr Csnc.c i .~s~vi_ , .  Id. at 157-58, 5.Ct. 2213. L3 

i,mrnlits thn j u r r r  i to "inffr t k e  s l ~ r j ~ g t . r ? l  fsct 7;.;.c~:c tine 

i i - 4  - prczccutor o f  t !  S.a.s i r  c n E .  Id. 157> 99 S.CI : .  2 ~ ~ 3 .  



i n f e r e n c e s  t he j r  r n o t i v n t ~ ?  a t e  i r r a  t i o n o l .  I d .  ! .?andator-y r e b u t  t a b l e  

a r c < s u ~ n p t i o n s  "tell [ ] thl::: t r i e r  oE fact t h a t  126 c r  t h e y  m u s t  

f i n d  t e l e i ! i cn t a I .  f a c t  upon  p r o o f  o f  t h ~  b a s i c  f s c t ,  a t  least 

u n l ~ s s  tlnc d s f  e n d a n  t ?:las come f o r w a r d  w i t h  some e . i i i~! l ;n- ,~  t o  r e s u t  

t h e  p r e s u m e d  c o n n e c t i o n  b s " L ~ . - ~ , n  the two f a c t s .  1Ic;. ( c i t a t - . i o n s  

omi. t t e d )  . Finally, a  r i ;andatesy  c o n c l u s i ~ ~ t  p i - : . - : suc~pt ior~  s i ! ~ p l y  

renioves t !~c i  d e f ~ n d a n t  f r o m  t h e  ~ v i d e n  t i a r y  p r c l c e s s  ancl r e q u i r e s  

t h e  f a c t - f i n d e r  t o  f i n d  2-17 u l t i m a t e  o r  e l e m e n t a l  f a c t  a s  t r u c  

o n c e  t h e  p r o s e c u t i o n  h a s  o f f e r e d  s u f f i c i e n t  p r o o f  o f  t h c  b a s i c  

B !  f r - c t .  -- F r a n c i s  v. F r a 1 1 k l i 2 ,  4 7 1  U.S. 307,  3?,4 n . 2 ,  105 S.Ct. 

1 9 6 5 .  

Pianda t o r y  p r e s u i n p t i o n s  - w h e t h e r  rcbu-t  table o r  COIICL:IS i v e  - 
1 o n l y  b e  s u s t a i n e d  i.f ?::roof u f  t h e  b n s i c  f a c t  l ~ a d s  

. .. f a c t - f i n d e r s  t o  f i n d  t h 9  prcsurned f a c t  b s y o n d  r z a s o n a ~ i s  doubt. 

A l l e n  442  U.S. a t  1 6 7 ,  93 S . C t .  2 2 1 3 .  - -  2 

[15] I t  i s  f a i r  t o  s e y  t h a t  t h c  Suprsn ie  C o u r t  h a s  -v71.z~;r~d 

n i a n d a t o r y  p r e s u m p t i o n s  i n  c r i i x i n a l  c a s e s  57i th much s k c p  ticism. 

S,se e . ~ .  S a n d s t r o m  v. Montan  4 4 2  U.S. 510 ,  5 2 3 ,  99 S.Ct. 2450. - - _------..___--- i! r 

( T ~ S  c l e a r  i n p o r t  o f  r e c e n t  U n i t s d  S t a t e s  Supreme C c u r t  cast :s  i s  

t h a t  i n s t r u c t i o n a l  Error w h i c h  t z n d  t o  s h i f t  t h e  S u r d e n  o f  p r o o f  

t o  a c r i m i n a l  d f f e . n d a n t  a r e  o f  a c o n s t i t u t i o n a l  m a , ~ n i t u d e  b e c a u s e  

t h e y  may i n p i i c a t i 3  a d ~ f , z n d r - n t ' s  rFt ;ht  o f  d u e  p r o c e s s . ) .  

S a n d s t r o m  9 9  S . C t .  2450 ( 1 9 7 3 ) :  - - 9  

S e c a u s c  t h e  j u r y  nay 1 1 ~ ~ 7 ~  i r n t e r r , r~* ; ; : d  c!lc?j.l::nz:-d 



p r e s u m p t i o n s  a s  c o n c l u s i i ~ e ,  l i l i i ~  the p r c ~ u c ~ p t i o n  i n  - F1forise t t ;? ,  , 

- 
3 4 2  U . S .  2 4 6 ,  / 2  S.Ct. 2 4 0 ,  and  Cinited S t 2 t e . s  v. Gx3sur  L L  Co.  /+38 

U.S.  4 2 2 ,  98 S . C t .  2 8 6 4 ,  ~r a s h i f t i n ?  of  the  Surdcr! 05 

~ . ) e r s u a s i o n  1 t h a t  i n  i \ l u l l a n ~  . -  V. ' idi ibur 7 11.21 U.S. GZLa r~ 95 

S. C t .  1881, 2 n d  b e c a u s e  e i t h e r  i n  t e r p r c t a t i o n  would have v i o l e t ~ ; d  

the f o u r  t e ~ n  tln ameadmen t ' s r s q u i r ~ c i e n  t t l ~ a  t t h e  S t a t c  iJrc\ie e v l s r y  

element, b r y o n d  a r s a s o n a b l e  d o u b t ,  t?-le i n s  t r u c  t i o n  is$ 

u n c o n s t i t u t i o n a l .  ( p p .  2 4 5 4 - 2 4 6 0 ) .  

D ~ f e r i s ' ?  c o u n s e l  al1or:icd th.2  stat^ t o  ; ~ i o l a t e  T l a i r , t j . f f g c  .-, 

c o n s t j - t u t i o n ~ l  r i g h t s  by n o t  a b j e c t i n 2  t3  ti^^ i;rlI;7.r:7ful 2.e -,f 

J u r y  I n s t r u c t i o n  2 and t h e  il1i:ak~fu: u  o f  a r~~u i - ? ; ? t i c : . : > s :  (1) 

p e r r n i s s i v s  -inf e r e n c s ;  ( 2 )  r n a n < ~ ? ; o r y  r~b~::. tal~lc. . ;  .= .. ; - .  .. , ;-1 .. ( 3 )  

R a n d s  t o r y  c o n c l u . s i v e  prcsui.!lp t i o r ~ e .  

c o i ~ n s e l ' s  r e p r ~ s e n t a t i o n  r , lust l l e ~ ~ e  b ~ e n  d s f i c i r - . n t ,  2nd t h e  

c l e ' i c i e n t  r e p r E . s E n t a t l o n  nust have p r e j u $ i . c e d  t h e  de;CenCizr!!:. 

S t r i c k l e n d  v. \ ' 7as ! - i in~ ton :  466 U . S .  658, 637; 264 S.Ct. 2052, GCg -. -- I" All 

L.Ed.2d 674 ( 1 9 8 4 )  S t a t e  :7. ? ~ c F z ~ L E : T I c :  I 1 2 7  Ii4Jn.26 2 2 2 ,  335: 893 

P . 2 d  1 2 5 1  ( 1 9 9 5 ) .  b7e have h e l d  t i l z t  t h f  f c i l u r e  t o  o b j ~ c t  t o  a n  

i n s t r u c t i o n  ~~27.ickl i n c o r r e c t l y  sets o u t  t he  e l e~n ( r - i~ t s  02 a crir.1~ 

: ~ i t l z  which  th2 d e f e n d e n t  i s  c h e r g c d  was d c f i c i s z n t  ?erformancc 

iq~:.~er2 t h "  f a i l u r s  t o  o b j  c c t  perni t tc3d tkc c d ~ f  cxdant  t o  5~: 

c o n v i c t r d  o f  a c r i n ! ~  !ID, o r  s l ~ e  c o u l d  n o t  h a . ; ~ ~  coinmf.tt:d under thr 
qckc as 
f a &  prc : sen ted  b y  tl?:? S t a t e .  S t a - t e  v .  Er rge r t  Y cjh iJz.2d 839, 

G90ULiD EIGBT - 7 



349-5~1, 621 P . 2 d  121 (1980). 

4 .  S t a t u t e s  -.-- and Constitutional - provisions: -- 

6th i lr~iendment to t l l p  Unitcd S t a t ; . ~  Constitution, ri?ht to 

counsel (cffkctivc assictonce o f  couns~l). 



GROUND N I N E :  - -- 

1. *=a1 Reason errors: --- 

C e f ~ n s e  c o u n s e l ' s  f a i . l . u r e  t o  i n v e s t i - g a t ~ :  S t a  t r , ' s  cas12, ,-XI~? 

e v i d e n c e  S t a t e  h a s  i n  t h e i r  ; ) o s s r s s i o n ,  ~ i t i - :  i s  t c : s t l i : i o n ) ~  

a n d  an17 o t h s r  d o c u m e n t s ,  wi.th 1.s4ich. 7.11- Stat? v~au1.d r~scr- in 

p r o s e c u t i n ?  c l e f c n d r , n t .  !,l.so, Defense  c o u n s r - 1 ' s  f:;ilu:et. t o  11~.;;1 3 

d z f i c i e n t ,  I n f o r m a t i o r ?  v ~ i t 1 1  a B i l l  o f  P a r t i c u l ; , r s ! ,  s o  t h a i :  t l l c -  

D e f e n c l a n t  v~0ul.d !1,3ve 21.1 :rl?CC!SEBTj7 f a c t s  t o  p a  a d i . f s r ! s ~  

a g a i n s t  t h e  c r i m i n a l  c 5 a r s e s  of  t h e  S t a t e .  

2.  Facts and location -. of facts: - 

e l e r n z n t "  o f  a l l e q ~ d  f a c t s  su~pzrting ~ : ~ ~ : . r y  c l c r n s n t  o f  ',ti$ o L T E L ~ s c .  

c h a r g e d ,  s p e c i f i c a l l y  a l l egec? ;  f a c t s  o f  d n , f ~ n d z n t  ' ,C Fr l t2 r ; t  t ~ )  

z o n m i t  a c r i m e  a n d  a n y  a l . l s ~ e d  f a c t s  0 5  i n t e n t i o n a l l y  zsssultin~ 

a n y  p e r s o n .  ( c l e r k ' s  P a . p ~ r s  1 a t  l i n - 2 s  13 -16) .  

!83;  7 Defense ccounsi2l d i d  n o t  l 2 no t i o r ;  Zcr 2, ii-L of 

I I P a r t i s u . l a r s  t o  c o r r e c t  t h e  d e f i c i e n t  " I r i f o i - m z t i c n .  " (the 3 i l c ) .  

Counsel d i d  not file a c o m p r e k ~ n s i ; . r  n  f s r  discl=vc- . ry 

2nd o m n i b u s  a p p l i c z t i o n ,  n o r  rnaB<: a n y  edditlonsl d i s c o v ~ - c r y  

requests. ( t h e  File). 

. 7  C o u n s e l  d i d  .no t  o b t a i n  c o p i e s  o f  r ~ o l i c c  regarts v ~ t ~ i  t h~ -  

C i ~ y  of t r i a l .  (DEE c.nac. Counssl Pir. Z ~ i t l c r  arid Drputy : ' i - o s~ :cu to r  

J a m e s  S ~ n e s c u ) .  

D e f e : n s ~  C o u n s e l  d i d  n o t  ;?rkpar&. (Failurs t o  i i ~ - ~ ~ ; < s t i ~ t i L ~  > .  



' i '$1 T;as not abl-E t o  p r e p a r e .  (?I? IOL a t  l i 7 . 1 ~  Id) 

I I : i The C o u r t :  i-5ecaust-: I t'ainl: y o u l r e ~  preyare<. 

I f - -  Well, I d o n ' t  1,:nov." ( R P  102 a t  l i n e s  8-15), 

r"- D ~ f e n s z  s o u n s c l  a t  R r ? . d i n e s s  B( :a r ing ,  ~ h u r s d ~ y ,  October 

2 0 t l ,  s a i d  11- t i z s n l t  r(:.ac!y for trial, b u t  :rent ah.ac! a .c iy7ay.  j -1~ :  

explains at  rial EP 100 a t  line 1 7  t o  RP 1 0 2  n t  line 1 5 ) .  

3. -- Court Decisions and citations: -- 

I n  State i-. L ~ a c h  - 9 113 L.lii.2d 679, 689? 732 P.26 552 (1939), 

9 1 
[:i]- r r c ( 2 n t l y  s t  a t c d  t 5 a t  ' r s s ~ n t i ~ l  zlc.p~:r;ts ' r u l i  ~ ~ q ~ i i r r  5 

t h a t  a chargi~g c loc i~ i :~ent  a l l e g e  Eacts s u p p o r t i n g  every clement of 

t h e  o f f e n s e ;  F11 a d d i t i o n  to adequately iden LiE j r ing  t hc  c r i i~ ie  

i * charged. 

1 1  D I r? i h ~  p r i m a r y  g o a l  of  the essential e l e r n ~ . n t s  r u l t .  i s  t o  giv!: 

n o t i c ?  t o  211 a c c u e d  o f  - the n a t u r e  o f  t h e  cr5rn.c- tl?st 11; or s h t  

n u s t  1.e p r e p a r e d  t o  d e f e n d  a g a i n s t .  I n  -- Leach, sr.: n o t c d  i l . l r , t  

d e f e n d a n t s  are entitled t o  be f u l l y  informed of t h c .  ~n;?turc-. of Zh:: 

s c c u s a t i . o n s  zgainst t k e ! ~  s o  t h e y  can prepare  an adequate  d v f c c s ~ .  

-7 n . 0  

See Xussel v. U n i t e d  S t a t e s ,  369 U . S .  /49, 7 6 3 - 6 4 ,  8 L.Ed.2d L G ~ J :  --- - --- 

8 2  S . C t .  1 0 3 8  ( 1 9 5 2 ) .  

S t a t e  v. 9!31t, 10f;. Wn.2d 3 1 5 ,  3 2 l ,  7 0 4  F . 2 d  1 1 8 9  (1935): - 

 jolt a t  3 2 0  [1 ,2 ]  I n  --.-- S t e t c  v .  Scnds,  supra, th i s  Cuurt 

d i s t i n g u i s h e d  b~tv?~r-n constitution~l1:~7 d - f . ~ c t i i a  information and 



clef ect. 

C~urt- ' l l i ~ s  2.1(~) - .?ill o f  P s r t i z u l a r c .  The c o u r t  n a y  

I , J a s h i n g t o n  ? r a z t i c e :  308 - Pretrial $',iscov:.ry, pr -?a ra  t l o : ~  

and practical e;>proach. P e r s o n s  vi!io s h o u l d  be i r t ' ;  n-ny 

room p e r s o n n e l ,  p o l i c ~  officers e t  scsnc, det2cfl;i~s i:' 571;iz5<< ~f 

c a s e ,  c ' e f e n d z n t  ; Dccfcnsc clzaracter vi tn2ss~s , 2 .: .: 2:. 3 .? 5 ' 3 

p h y s i c i s t  c r  i ) s y c h o l o g i s t .  

r j ~ f e n s e  cou~lse: sl1cu;d h:ilsu timely f i : ~  ;: c ~ : : ~ ; ; - ~ ~ ; ~ ~ ~ ~ r l ~ ~ ~ : , ~ :  

demand f o r  d i s c o v e r y  a n d  o ~ ; ~ n F b u s  a p p l i c a t i o n .  -- See Cr;?, 4 . 5 ( X )  Cc2 

- n 4. i p 5 erguson. Wash. Grim. "rct . a n d  i ' r o c ~ d u r s ,  c!;. 13 (2~3. :<d. 

n - n  \ 
. L \ j ' Y 7 / .  

. ., . 4 d d i . t j . o n a l  s p ~ - : c i f f c  d.j.s~o!:~.;ry r;;cuesi:s ;?-IC.LIJ.~E;: ; ' i s i t  s ~ . ? y l , ; - .  

!.oo!ted i n t o  p o l i c e  p r o p e r t y  room,  s t a t e i n e i ~ t  of f i r s t  - - * - - - -  ,J .:L >, G I i S  

t a p  recordings a n d  r r -cords  o f  r a d i o  t r a n s m i s s i o n s  c ' . . i z j - , a ~ t c ? ~ i r ~ ~  

.. . 
poilce, r e p o r t s  azd s t a t c m ~ n t s  o f  pol- ic:  o f f i c c r ~ s  i ~ ~ ~ s ~ : i ~ ~ t l n g  

7 .  

t:-ie c z s e ,  victF:n, r n ~ n t ? ~ I  l.i.zs,ltl~ a ~ d  meazca: r c c o r d s  c~ric~~r~i~~.;; 

t h e  6 e f e n d a n t .  

Cr- 4 .  5 (!<) - E-j~~,~c;r-nd~rr: F , t  t5.z c,~ncl i :s io: ;  ~2 i:!l~ ~ - : , ~ _ ~ r L 1 ~ ; ~  : 2 



summary rrlemcra!-id!~rl-t s : l a l l  be m a d c  indi.cc-l tin,: t 'ns d i s c l o s u r e  i n 2  cia , 
t h e  r u l i n s s  a n d  o r d e r s  o f  t : .~c .  c o u r t ,  s t i p u l z t i o n s ,  and  a n y  o t ! . l i r  

s u c h  m a t t e r s  d e t e r r n i n ~ d  o r  p e n d i n ? .  Such suri~rnary menoranduzi  s f - la11  

b e  i n  s u b s  t a n t i a l l y  t l1n  f o l l . o w i n g  f o r m :  o m n i b u s  z p p i i c a t i o n  by  

p l a i n t i f f  a n d  d e f e n d a n t .  
Qc r 

PURPOSE: t o  p r e 2 a r e  gro.  trir,l o r  p l e a  anc! t o  d e t e r n i n r :  t t le  

extent o f  d i s c o v e r y  t o  be !;ranted t o  each ? a r t y .  

S a n d e r s  v .  R a t e l l € ,  2 1  F .3d  1445  ( 9 t h  C i r .  1994): 

Held :  O t h e r  c i r c u i t s  a s r e e  t h a t  f a i l u r e  t o  c o n d u c t  a 

reaso.ilab:e i n v e s  tF:a t i o n  c o n s  t i t u t c s  deficient p e r f  or:;12nce. T h  

1 1  2 
T h i r d  C i r c u i t  h a s  h e l ?  t h a t  ~ n e f  f e e t i v e n , ? s s  i s  ger i~- i -aLly  c l ~ . a r  

i n  t h e  c o n t e x t ,  o f  c o n p l . e t c  f a i l u r e  t o  i n v e s t i ~ a t e  Secausf cCi!lt;:.3e!. 

can hardly be said to have made a s t r a t e g i c  choice when s/hc 

[sic] has not yet obtained the facts on which s u c 5  a d e c i s i o n  

1 1  
could be made. -- See U n i t e d  S t a t e s  v. Grey, 878  F . 2 d  7 0 2 ,  7 1 1  ( 3 r d  

Fl . C i r .  1989). A l a v y e r  has d u t y  t o  L n v e s t i g s t ~  whzt i n f o r r : ~ a t i o n  . . .  
p o t e n t i a l  s y e : ? i t n e s s ? s  p o s s e s s  [ 1 ,  even if h e  l a t - c r  dccicle[s]  

n o t  t o  p a t  ~ I I ~ I I I  ~n t h e  s t a n d . "  I d .  a t  71.2. - See  elso - H o o t s  v. 

.Ai l l sbrool i ,  785  7 . 2 d  1 2 1 4 ,  1220 (5th C i r .  196) ( " ~ . e ; l e c t  suer! t o  

i n t e r v i e k ~  availeble w i t n e s s e s  t o  a r s i n p l y  caz?not  53 

s s c r i b e c l  t o  t r i a l  s t r a t e g y  2nd t a c t l z s .  'I' / j  - - Sirt s r .  ? l o z t g c ~ ; ~ : i , g  - 
- 

7C)9 F.2d 590; /03. ( 7 t h  C i r .  198.3)? -- c c r t .  d s n i ~ c !  -9 (!.59 TJ.S. 8 7 4 ,  

105 E.Ct. 2 3 2 ,  83 L . E d . 2 d  :!61 (1984) ( " ~ s s : n t l a l  t o  cffc:.ctlt~:r 

r e F r e s e n t a t i o n .  . . i s  the independent  d u t y  t o  i n v e s i i c ; a t ~  and 



prepare .  " )  . 

S t a t e  v .  Flrrr~iriy~, . !42 idii .22 253, 1 5  F.32 510 (2901) : - 
[13] I n e f f e c t i v e  a s s i s t s n r , :  9 f  c o u a s e l  is "e : ; - l i ~ - r - i J  < a  -- ~ ; y r , r , + .  I t i  2 '.ion 

I I 9f  law a n d  f a c t .  S t r i c t l a n c l ,  466 I1.S. 558, 698, l G 4  S.Ct. 2<)52 

( 9 )  3 e c a u s 2  cl~iiliis o f  i n s f f c . . c t i v c  z.s;istr:nc,c. o f  couns , :~ l  

? r e s e n t  m i x e d  c j n c s t i o n s  of  law znc": C;ct, v - 2  revin,\; tl:tr;l d ~ :  ric 7 0 .  

S t a t e  v. S.P.I., 100 !dn.~'i?p. 4 0 1 ,  4.99, 996 P.22  1111 (200C;), ci";ir,-. -- 1.3 

S t a t e  v .  1?1-1it.e, 8 0  Tdn.App. 405,4-10, 907 !-'.2cl 310 ( 1 9 9 5 ) .  - 

T o  s x s t a i n  a c l a i r r ~  o f  i n c f f c c t i - v e  - ? s ~ i s t a n c e  s f  z o ~ ; n c 2 i ,  th:. 

d ~ f z n d a n t  mus t  S O  (1) coxnscl's p e r z o r i a a n c E  y ~ , d . z ~  z ~ f i s i r n t :  

a n d ,  ( 2 )  "t!?e d ~ f  i c i c n t  f r i r r ju t<ised t kc  d!2f2n5;. I I 

S t r i c l < l c a n & ,  456 U . S .  z t  587. 

1 9  [ 1 4 ]  11:;:; f i r s t  p r o n g  o f  t12s S t r i c ! : l a n d  -- t.,sst: u -n 

s t anda rc !  or reaso12ab lencss  b a s ~ d  on z o n s i c i ~ , r s t i a n  c f  a l l  4-7-,- L . A L7. 

I S  c i r c u i ~ i s t a n c e s .  S t a t e  v .  Thoi~tas 9 109 i,?i1.2d 2 2 2 ,  225, 7/13 P . 2 d  815 

1 1  (1987). Ta p r o v i d e  c o n s t i t u t i o n a l l y  a d z y u a t e  s s s i s t z n c e  c o u n s e l  

Jnusr. s t  a ninirnurn conduct  2 reasonable investigation L ~ I L ~ : - ~ T I Z  

counsrI to :sake i n o r ~ a c c l  d c . c i s i o n s  a b o u t  !10~,!7 b;~t t o  r C : ~ ; T 5 : S c r ~ ~  

? I  the  c l i e n t .  S a n d ~ r s  v .  Xatellc, 21 F.36 1 4 4 6 ,  1 4 5 6  (9th Cir. 

1994) (citinp Strickland, 455 U.S. a t  591). 

I I . , .. rS5ascnab le  . th2 . t )  1 t f o r  co.un:.-.I ' s c o n d u c t  3 5  



,ri re.a~0n213ie ~)i-ol1-?13l. i i ty is 3 prob?Sl!  ity s u f g i c i e n t  tc u n d ~ r m i z , ~  

c o n f i d e n c e  i z 7  t ! . ~  oatcoi:!;. - - - - -  S t e t e  v. C a r t ~ r  7 55 !dn..App. 217, 21.8 

I ,  7Tj3 P.23 589 (!.%3) ( ~ u o t i u , ~  S t r i c k l z r d  2 - 7  'i.66 U . S .  e.t 594.). 

4. S t a t u t c s  and Constitutional provisions: 

5 th Airiendrilent t o  t!le U r . : i  t e d  S"; ~ E . S  Cons t i t ~ l t i ~ ~ i  i t  t o  

counsel ( e f f e c t i v e  assistants o f  counsel). 



GROUND TEN: ----- 

- Oason error: 1. Legal R -  --- 

(1) I t  v7as e r r o r  f o r  t he  S t a t ~ ' ~  p r o s e c u t o r  t o  c!lar;e 

d e f e n d a n t  w i t 1 1  B u r g l a r y  i n  t h e  F i r s t  Dc3ree; , ( 2 )  i t  was 

e r r o r  f o r  t h ~  Col l r t  t o  a c c e p t  and  file t h e  char,:e o f  3 u r g i - p r y  i n  

t h e  F i r s t  Deu,rc.e; a n d ,  ( 3 )  i t  was ~ r r o r  f o r  t11e S t ~ t ~ = I s  r ) u b l i ~  

d e f e n d s r  t o  b r i n g  a p l c a  b a r ~ a i n  t o  d c f c n d a n t  h c f o r t  a n y  

i n v e s t i g a t i o n  o f  t h e  a l l e g e d  c r i n e  c l ~ a r g e d  a;:ainst  d e f e n d a n t .  

2. - Facts .and -- location of facts: - 

s t a t e ' s  p r o s ~ c u t o r  had no zvidencc: c r  tzstimony t h a t  

d 2 f e n d a n t  e n t e r e d  or r m e i n ~ . d  r .?i th i n t e n t  t o  coiii.iiii'; c r i n ,  o r  

7 i n t e n t i o n a l l y  assaulted a n y  p z r s o n .  Sc.2, R e ? o r t ,  D e ~ u t j i  L;?ncisay 

I t  c~ r n SChu1.t~ See slsc, I n E o r ~ ~ ~ : l a t i o n , "  f i l e d  S t  12t11; ,is'", I n  

t h e  S u p e r i o r  C o u r t  o f  t h a  S t z t e  o f  W a s h i n g t o n  f o r  C l a r k  C o u c t y .  

S u p e r i o r  C o u r t  a r b i t r a r i l y  acceptccd t h ~   char,^^: of 3~::::~ ;, . .zry 

i n  the F i r s t  I)egrt?c a g e i n s  t d e f ~ n c l a n t ,  ~ , ; F t l i o u t  any pziL.i7a f a - , i z  

e v i d e n c s  o r  a l l e g a t i o n s  made t o  h i s  i n t e c t  t o  cor !~nFt  a crirr;e o r  

had essaulted any p z r s o n .  

P ~ ~ h l i c  d e f e n s e  c o u n s e l .  a t t e n i ~ t e d  t o  c o c r c c  d ~ f c n d z : n t  i n t o  a 

p l e a  % a r g a i n ,  t h r e z t e n i n g  h i m  t h a t  a c o n v i c t i o n  o f  3ur;l;I.n-ry i.n 

the F i r s t  D e g r e s  was 7 . 2  t o  9.5 y e a r s .  Ye s a i d ,  " t h e  p r o s , z c u t o r ' s  

f z f r i e n d  o ~  m i n e ,  we wznt  t~ scl.:oo? t_og ' i t !~~.r ,  "L2j.s I.s 2 zi?od 

D I d e a l ,  and  o f f e r s  e n?-ea r 0 2  2urzlsry in ";IE Seconc' 5 r . s i - e ~  i ~ i t T 7 ~  

4 . 2  t o  5 . 6  y e a r s .  Public ci~--:fr-~~ise cou.nsc:l ;;ot ii-isc! a t  d.z:,tndant and 



1 1  s tomp2d o u t  of  t!.~!. room w:?i"n :Ii.:i<nc'!a:-it s z i c ? ,  no cI?a.L." ( I . )  (sea L ?  

"Exl2ibi t A " ,  C l a r k  County  P r o s k c u t i n p ,  Attor-nc.r)r 's Off  izc+. OOrfer o f  

Se t tLe~r rc?n t ,  p r i n t e d  O c t o b e r  6 ,  2GG5 ; Rrough%; "L ddcfr:ndar:t 

ap-.sro:<irna.tely O c t o b ~ r  1 2 ,  2005.  On i t ,  t h e  "7 .2  - 9 . 5  y r s .  anc: 

I I 4.2 y r s . ,  5 . 6  y r s .  was w r i ~ t e n  by p u b l i c  d e f e n s e  c o u n s e l . ) ;  ( 2 )  

F D ( S e e  - 7  Xo " S i l l  o f  P z r t i c u l a r s  f i l e d . ) ;  ( 3 )  (=, .!To onni l ,us  

a p p l i c a t i o n  o r  a d d i t i o n a l  d i s c o v e r y ) ;  ( 4 )  (See .  --, No p o l i c s  r c . p o r ~ s  

o b t a i n e d  f r o m  p r c s e c u t o r . ) .  

A 1 1  o f  t h e  aSov2 Twas d o n e  r a h i l e  d e f z n d a n t  was !;,ental!.~i 

u n s t a i ~ l e .  

3. Court  Decisions and citations: ------ 

I n  t h e  c z s e  o f  Stace v .  Leach 113 1111.26 5 7 9 ,  5 8  7 2 2  1 . 2 d  ---.---.-- 7 

552 (1989): wn r ~ c e n t l y  s t a t e d  t h a t  "The ' 2 s s ~ a t i c 2 ;  ~,le!fl:i~*es' 

r u l e  r e q u i r e s  t h a t  a  c h a r g i n g  docuinent  a l l ege  fac ts  s u p p o r t i n g  

every element of  the o f f e n s e ,  i n  a d d i t i o n  t o  at32;.,i.:;it:.ly 

? I  7 .  I d e n t i f y i n g  the c r i m e  c h e r g e d .  T 5 i s  c o r e  h o l ~ i n g  o f  Lzach --- -- 

r e q u i r e s  t h a t  t h e  d e f e n d a n t  be a p p r i s e d  o f  the ~ ~ 1 c r i ; e . n . t ~  o f  tl:e 

crime c h a r g e d  and  t h e  c o n d u c t  o f  t h e  d e f e n d , ? n t  i,j.!~ich i s  a l l e g x d  

t o  ;lave c o n s  t i  t u t e d  t h a t  c r i rne .  

? , u s s e l  1 7 .  Unitec! S a t e s  369 U.S. 7 4 9 ,  7 5 3 - 5 4 ;  -,--.--- -.- 9 

[15] " I t  h a s  l o n g  b e e n  r c c o z n i z ~ d  t h a t  t11~2re i s  a n  i n ~ j c r t a n t  

c c r o l l a r y  p u r p o s e  t o  be s e r ~ 7 z d  by the r ~ q u i r e ~ ~ l ~ n t  t l . ~ a t  zn  

i n d i c t r ! l e n t  s e t  o u t  ' ' t he  s p e c i f i c  o f   fen^^, c.j!?iil.? ~2 r ' ; c  

g e n e r a l  d e s c r i p t i o n f '  :,lit11 which  the  d c f r - n d a n t  i s  c h z r ~ ~ d .  'TZ?is 

p ~ l r p o s e  i s  d e f i n e d  i n  U n i t s d  S t a t ~ s  v .  Crr : iksha .n i ; ,  I ,  9 2  U . 5 .  54.2, 



f 7 
Cac.1-> 

558: 23 L.E6. 588, t o  i r ~ f o r i i l  t ? 2 ~  coc i r t  o f  t h e  $a- all>:o,ed s:, 

. ,  t h a t  i t  inzy c lzc lo?  ' i ~ h e t h c r  t h 2 y  arz s u r ' f i c i c . n t  i n  law t o  s u p p o r t  

. r a convictj-on, ;I ont shoul-d 5.2 ? l a d  . . .  T h i s  C r i t ~ r i o n  i s  of the! 

t I g r e a t e s t  r e l e v a n c e .  

S!~=?ard v. 3 5 . c ~  ( c i t a t i o n  un?. tnoi i r~) :  - --- 
i 1 7 7 . . 1. Tjle Si:-.!:ll f i  j r o v i c ' : ? ; ~  !:!lat $.r~ ~ . L L  cr:- ; - : ,L7; ;! : \  

. ,  ! ~ r o s e c u t i o n s ,  t h e  a c c u s ~ d  ~ 1 . 1 2 1 1  2 n j 0 y  t h e  r l p n t . .  . t o  11s in?orra:?$ 

9 1  rnl- . o f  . ~ ? . I F  n a t u r e  a n d  cause  o f  t?12 aa2cus . ? < t i o n . . .  i s  guaran tee .  is 

a;>,nlicab?.:. t o  ~ ' T E  S ~ , ~ . L I , Z S  t : i ~ 0 ~ 6 7 2  t h e  du:? p r o c e s s  c ! . a u e ~  of t i n ?  

7 ~ n u r t c e n t ' n  .-ln;._ndment. --- In r 0 l i v . - r ,  333 U . S .  2 5 7 ,  273-74, 58 

S.Ct. 499, 507-08, 52 L.56. 6 5 2  (19&8). 

m - - 
 he S t z t e  o f  w a s h i n g t o n  x a d e  th? d e f e n d a n t  t o  s!l3,:zr c h z r ~ 2 s  

o f  c r i m i ~ a l  c o a d u c i  : . ~ i t ! ~ o u t  allzgl:.d f a c t s  t o  b e c k  tElc c h s r ~ ~ s .  

(case 1-air unl.cnown) . 
. 7  The S t a t e  o f  W a s h i n g t o n  d e p r i v e d  defendant of  i l ~ c r t y  for 

crime vi i t? iout  a l l e g i n z  f a c t s  t o  s u p p o r t  a c l l a r g r  o f  S n r z l n r y  is 

r?. the P l r s t  3 e g r e e .  ( c a s e  l a w  an!cno~;~n) ,  

I l e f ~ n d a n - t  r e q u e s t e d  3 l!l-?ntal- Hea2.t:-I E - , ~ a l ~ ! a t i o n  f--.- L u ~ ~  p 3 1 - i c  

d s f e n d ~ r  f o u r  t i n e s  a n d  rkc::ived n o  r c s p o n s ~ .  ( C ~ E  l a w  un?,:no;:n). 

,. , and i'i-'uIjlic Dcf : indcr  coris;pirzd The C o u r t ,  P r c s e c u t o r  

to;ct?: l~r  t a  d r p r i , ~ : ?  d e f e n d a n t ,  o f  h i s  l i b e r - ; ; ~  ?ij,tl-,out dye : . : Y G C ~ + S S  

of  la\:.. ( C a s e  l a r ~  un'.;no\an). 

4. -- S t a t u t e s  and Constitutional provisions: 



Washington S t a t e  C o r ~ s  t i l ; u t i o i 7 ,  Ar t ic le  I ,  S 2 2  (13); C o u r t  

Siule 2 . l ( a ) ;  C o u r t  G u l ~  2 .3 . (b) ;  The 5 t h ,  6 t l i ,  a ~ c i  14th. i'lincndinsnts 

t o  t h ~  U n i t 2 6  S t a t ~ ~ s  C o n s t i t u t i o n .  



GROUND ELEVEN: 
---..-.---a. - 

1. L e g a l  Reason error: - - -- .. - - - - - ? - - . . . 

I t  was e r r o r  f o r  d 2 f z n s z  counsr-L t o  n o t  b r i n g  out 

r x c u l p a  t o r y  t c s t i . m o n y  frorn L i n d s a y  S c h u l t ~  in crose-r::,-,minat-m, 

2. Facts and l o c a t i o n  of facts: - 

Dcfsxise c o u n s e l  zskc--d one  q u ~ s t i o r !  o? D5;~12",7 Sc!~l . r l tz .  (3P 76 

. ~ t  l i n e  9 ) .  

U e p c t y  S C ! I U ~ ~ Z  \,'JE~s ?,iven c1.1arz~ o f  Dr. Dj-;-:an 

( W a d d ~ l ?  - D i r ~ c t ,  RP 1 1 6  a t  l i n ~  17). 

. . - DFTIL~  t y  S c h u h  tr: .s~:nt 2.Q t o  30 n l n u t r s  : i .ntc<ri~ic\!xnn ~ i r .  5i;:on 

7 .  sfid ~ o i n g  o v f r  c r i m e  sc'znc-. ( S c ' i 1 1 l . t ~  - D i r ~ c t ,  R:? 72. --in(& 17). 

. . 
De7j l~ty  Schut 7.z found no r-.7idc-ncr: o.f $ 5  f r n d a n t  ' s :.o:;~n;: -20 

c o v m i t  a crime. ( ~ c h u l t z  - g i r c c t ,  RP 73 et l i ~ e  I). 

Dr-puty S c h u l t x  had ;lo c . , - ~ i e ~ n c e  and  gave no t - c s t i rnony  of the 

dsfendznt s s s ? u l t i n g  a n y  p s r s o n .  ( S c h u l t z  - Q i r e c t ,  I?? 75 

8 > 
T I n  D L r e c c  ~;-;;erniac?'iio;~, L i n d s a y  S ~ ~ . L I J ~ " ,  1;:~s as!.;::.d i .E  sla,.; h ; d  

. . . r - v i d ~ n c c  o r  t5s t l r n o n y  c c r  V ~ G  ~ n ~ t i a t z c ' .  tlnc p!lysicsz!- 

c o n t a c t  wit.11 t h ~  d o o r .  ( ~ c h u l t z  - Dirzcl- , ,  RP 75 a t  l i n e  9). 

Sr-fore D.-._-,,l.i t y  S c h u l  t z  c o u l d  ansr.!E:r ?:ram 1 .  n o t e s ,  t5e 

! I  p r o s e c u t o r  s.i-,opped h .cr  2nd said, I I iavs r ~ o  f~zr+h. ,r  q u ~ t s t i o n s .  t 9 

( ~ c h u a ~ t z  - Direct ,  ?.P 75 at 1 i . n ~  11). 

It is clear from t . 5 ~  c r5pc;r.t~ th2.i I .  ~ . : I ~ Z I S  j r r ~  

d e . f ~ . n r l a n . t  ~ ! . ~ t i ; i n i n ?  d o o r  c n  t l l ~  d o c t o r .  Thzrp 17;:s n o  . by 
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t h2  p o 1 i . c ~  o f  2n r ? , c . ~ ? ' c l l t ,  y c L  c o u n s ~ l  d i d  n o t  shoxr f o r t 1 1  this in 

c r o s s - e x a m i n a t i o n .  

3. - Court Decisions - - and citations: -- 

Ito s 2 c c i f i c  sliol+17inz ooE nrc5 jud ic r -  \;?as requ i red  i n  D a v i s  v.  - 

4 l 2 s k a  415 U.S. 308,  34 S.Ct. 1105 ( 1 9 7 4 ) ,  b 2 c a u s c  th? .-- 7 

p e t i t i o n e r  had been I I d s n i e d  t h e  r i g h t  o f  n f  f e c t i v 5  

4 .  S t a t u t e s  and Constitutiona1provisions: ------- ----- ----- 

6t11 r - -~cndmi?n t  t o  t7-\r, U a i t 5 d  S t 5 t z s  C o n s t l t ~ ~ t i o n :  - i t  5 3  

,-- , ouns . z l  ( s f  f r ; c t i , . / s  =,assis t2nc . z  o f  counssl). 



GROUND TWELVE: ..- 

I .  Legal Reason --- error: 

Defense c o u n s e l  m a d E  n u n . s r o u s  E r r o r s ,  w h i c h  cucru la  t i v s l y  

p r e j u d i c ~ d  Mr. P l o t t e r ' s  def2nse. 

2 .  Facts and location of facts: - -..-------- 

I. FAILURE TO INVESTIGATE A?;D ADEQUATELY ?REP-4RE: 

! 1 C o u n s e l  f a i l ~ d  t o  f i l e  a  ill o f  P a r t i c u l a r s .  The 

I I I I t I 1 n f o r m a  t i o n "  wad d ~ f i . c i r i n t ,  1 a c l ; i n g  e s s e . n t i a l  ~It?ii1(2n t s  o? 

zlleged c r ~  i . e . ,  i n t z n t  t o  cc inmi t  a crirncl a n d  i n t : : n t i o n z i l j r  

assaul . ted e n v  p e r s o n .  ( L ~ ~ ,  C L c r k t s  ? a ? ~ r s  1 e t  ]-in? 13). 

T- r a i l e d  t o  f i l e  o n n i b u s  a p p l l e e t i o n  o r  r s q u r - s t  aSditional 

9 1 d i s c o v e r y .  ( S E ,  t h c  F i l e .  ' I ) .  

F z i . l e d  t o  o b t z i n  p o l i c e  r e p o r t s  b e f o r 5  triel. (Stz.?, --- Dcf,snse  

counsel B u t h c r  f i l e  a n d  P r o s e c u t o r  Jznes S c n e s c u  f i l ~ . ) .  

F a i l - e d  t o  i n v ~ s s t i g , a t e  b':for,; b r j - n i n p  p!..re l x : ; ? ~ . i . ~ - ~  to 

d e f ~ n r i ~ n t .  (See 7 no  d i s c o ~ ~ s r y  0 Octol3:zr 2 2005, 

spprexinats d a t e  o f  s ~ t t b , ~ r n ~ r i  t off??:.  ) .  

F a i l e d  t o  p r z p a r e  f o r  t r j - a l .  ( ~ s a  2 If1 :7zs n o t  ab!.;. "o 

I I p r e p a r e ,  RP 100 a t  l i n e  1 7  ts P 105 a t  l i n c  8; Sefi also __ 7 

f I  t I X z a d i n e s s  H z s r i n % ,  I ' m  n o t  r,:z,c?y, " - Defense  R u t l c r . ) .  

i d  L O  file m o i i o n  to co[ny,>L c?j-sco--ir):. !li:..f c n s ~  c c u ~ x c l  

c o u l d  n o t  3 c t  r o ~ y  o f  t h e  p o l i e r .  :r:?srt~. ( S E F  -. .- -- - - o v ~ ~ ~ ~  Ft?-:.."), 

11. FAILURE TO CaWSULT Ar]zQU12,TxLy 'JLTij ~ ~ ~ ~ ~ < D A i : J ' ~ ~ :  

r)zfcnsc: c o i ~ n s c 1  n1c.t i,ri.j:'r, ~ > f : 2 ; l ~ ~ q " _ i d ~  tir;:.d f0.r ,7-5 :;i.:rl::k., 



cec l ? ,  fror:~ c:?fkr:c:ar;.t ' s  zrr-:.s t r;n Si:pt.';:in!;:-?r 7 5 ,  2095, "L O~c,to:~;. . .~-  

24tl7, 2005, dcE2ndant's trial date. (See ... 7 3 u t l 5 r  flls.). 

"'1 ~ . , l i s  2mount 95 t i ! n s  wzc: inadequztp t o  s:.~f ~ f i , o - ; ; f i a t i o n  . r f roFJ 

dcf l n d a n  t c o n c a r n i n g  t h e  a l l . ~ n ; e d  c r i m e  a n d  c o n d ~ i c . t .  

A l s o ,  d e f e n d a n t  ' s m e n t a l  h.s.a?th l ~ i n c i t r k d  ? 30 rn inutcs  

t o t a l  t h a t  1.72s a i r a i l a b l e  t o  +,he. d e f e n d a n t .  (Set, r 3 2 2: 

? i n s  5 t o  3P 3 z t  :in:? 6 ) .  

9 c f c n s ~  c o u n s e l  n e v e r  d i s c u s s n 6  e n y  d~fsnsz o r  t a c t i c  to t h 2  

c h a r y e  o f  3 c r s l a r y  I n  t h e  F i r s t  D.zqre2 .  

T- ! ) e ! f r n d ~ n ? ;  .~:rro+,~.  f r ) ~ ~ r  1:: t t ~ r s  t o  Mr. Yutlcr c o n c ~ r n i n g  menta l  

health i . s s u t e s  and d r ~ ~ / a l - c o ! i ~ l  a b u s e ,  r e q u e s  t i r l g  h ~ . l ?  2nd  

17 ' - eva l~- i e t i . ons .  HE rszelv~d n o  rssj;cnss. ( %  s I . r  i l r l a l  2P 

2 at l i n e  6 t o  RP 3 a t  l i n ~  5 ) .  

111. FAILURE TO ADEQUATELY .ASSESS MR.  HOTTER ' S I,IEi'JTfiLL, A N 9  

EMOTIONAL STATUS : 

I I M r .  S u t l e r :  I d o n ' t  have a n y  s p e c i f i c  r e q u e s t s  o r  c o n c e r n s  

I t  a t  t l l i s  p o i n t  i n  t ime.  (lip 2 a t  l i n e  1 3 ) .  

I I I d o n ' t  b ~ l i z v ?  t h a t  t h c r ~ .  2 r 2  z n y  s p s c i f i c  

c o n c e r n s  t h a t  I csn b r i n 2  t o  1 1  C o u r t ' s  

2 t t c n t i o n  t o  makc a n y  s p ~ c i f i c  r ~ q u . = s t s  s t  h i s  

time, s o  - -  ." (XP 2 2 t  l i n e  1 9 ) .  

T c r s o n s  a n d  places t h a t  d ~ f e n d a n t  ' s  m r - n t a l  hcelt? 
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i n f o r m a t i o n  was a v a i l a b l e  t o  d e f e n s ~ .  c o u n s s l :  Dr. M o o r c ,  

P s y c k ' . a t r i s  t ,  O f f i c e r s  Row, V a n c o u v e r ,  \ d a s h i n g t o n  g D r .  Zc-rraan,  

C o l u m b i a  Yive r  b i c n t a l  I - I ~ a l t l i ;  C l a r k  C o u n t y  J a j - l  M e n t a l  !4ca It17 

S t a f f  f i i e .  

Type  o f  c l i s a b i l i t y :  F l ~ n t a l ? y  d i s e b l c q  S c ~ c l a l  S ~ C ~ J Z ~ ~ Y  

b c n ~ f i t s  G c n z r a l  ~ S S L S ~ ~ ~ I C E ,  S t a t . :  cjf 1Ja~hin:; t~n I C I Z ~ L Z I . ~ ~  

disabled. 

r .  M o t t e r   mad^ f o u r  r e . q u c s t s  t o  d e f e n s e  c o u n s c l  t o  

i n v c s  t i g a t e  h i n  m e n t a l  heaI t? - i  ~ S S U E S    lo rig v i i " c 3  d r u g / s 1 c o h o l  

a h u s ?  - No 4 ~ s p o n s e .  

Mr. Mot t e r  was  r e q u ~ s  t i n s  mental h z a l t h  I .  f r o ; ?  CLa.rk 

' 7 Ccuntjr  J2:r. mental he2l tI-1 ~ v e L a a t i c n  a n d  n ~ d i c a . t j . o n  :?as d,s:nF:ld 

c o n t i n u a l ! . y ,  Ieavinp,  him d e f e c t i v e ,  u n a b l e  t o  c c n c z n  t r a  te ~ n d  , to  

t l ~ l n k  p r o p e r l y ,  i n c o h e r ~ n t  r~ iuc? .~  o f  t l ~ z  t imc .  Thlsn, a f 5 z - c  t r i a l ,  

:$/as g i v e n  a n  eTJr311;z t i o r !  2 n d  dia2nos~:l .d t 7 i t l n  r ~ z l ~ t a l  p s y c l t c j s i s  a n d  

%iv;..n nc:+clsd m s d i c z t i a n  "i f t . l n c t i o n  c o r r e c t l y  m e n t a l l y .  It 11~17s 

his t n ~ . n t a l .  hc :e l t?~ b u t  YES t o o  ] . a t e  f o r  his t r i a l  a n d  d e 5 c n . s ~ ; .  

I V .  FAILURE TO CHALLENGE ADMISSIBILITY OF MOTTEZ'S STATEPIENT TO 

POLICE: 
clo(v' ( &_.k ' 5-~:.pp c c -55  

4'' 
Oef e n s e  c o u n s e l  f a i l e d  t o  e i t h e r  .way- d e f ~ n d a n t  ' s s t a t c r - i e n t  

made t o  o f f i c e r  \ ;Jadclfzl l ,  ( S e e ,  --- \ d a d d ~ l l  - Dlrzct ,  XP 2 1  a t  1 i n . s  2 3  

t o  2P  23 a t  !in? 13), o r  i-nove t o  s u p p r r s s  t!i> s t a t k m r n t  1 3 ~ c a v . s ~ .  

it rgas o b t a i n ~ r j  ~t l - i r~ug i?  cor-;:clan. (Sc.5 Y 9zSe:ndan t S s a t - ~ n  by 

d o c t o r ,  Dixon - Dir?c t ,  3 P  b O  st l i n c  12; RP 52 a t  l i n r  21; RP 54 



a t  .i.inr- 3; 1 56 e t  lin.:: 7 )  ; ( S P Z  .?Is0 ) d c < f ~ ~ - i l a n t  c5~1:cd cln by 

t b ~ c  p o l i c e  do:<,c ,  Sch!jlt;:7, -- Direc t ,  I?? 9 2  s t  l i r l s  7 ;  TIP 92 ak ~ L T I ; : .  

17; RP 33 a t  l i n z :  I). TI-i:,s? s t z t : : i n ~ n t s  r.rcrc m a d e  t o  p u l 5 . c ~  

~ I F C ~ U S L ~  o f  f 5 z r  of C O ~ ~ L I - I I J S ~  R ? > I I C C :  2nd ni.cdcc? t o  bc: su~)pr i :ssed.  

D p f  ~ n d ~ n ' c  h a d  rcques t c d  1 . a : ~ y . z ~  G rnel:llq +.ny 

s t 3 t k - , j ~ , n t s .  ( S C : . ~ :  3 . 5  !!leddal - D i r s c t ,  RP 20 a t  l . i r ~ / ? s  20 - 22). - 

~ h ?  s . t a  t:;;ncnt s j l s ~ ~ l c l  ?;z;l(: 11h:en s l j p p ~ ~ s , s ~ d  h r c a u s c  :h.ry C J C  r E  i-nsc-lc 

a f t . ? r  hs in -gokcd  h i s  r i g h t  a n d  1 ,  1.72s r i l z n t ~ l l y  d i s s b l e d  kncl 

i n t o x i c a t z d .  

D e , f e n s ~  c o ~ : n s ~ - l .  f a i l z c ?  t o  c h e l l ~ n g e  a c l m i s s i b i l i t y  o f  

d e f ~ n d a n t ' s  s t a t e m e n t s .  

V. FAILURE TO OBJECT TO T,?STIMgNY (ZVIDENCE): 

S t a t €  ' s  ? r o s ~ c u t c r  i n s t r u c t : - ?  !-.he j ~ ! r y  ; a i  t h  un1e:+ifuL 

pt._rmissivs,,  m a n d a t o r y  r e b u t t a b l e ,  a n d  m a n d a t o r y  ~ 3 n c l u s i - v e  

p r c s u m ~ t l o n s  25 tincs i n  c l o s i n 5  a r g u m e n t s ,  v i t h  e b s o l u . t ~ l j r  ilo 

o b j e c t i c n s  f r o m  d e f , s n s ~  c o u n s s l  B u t l e r .  ( S E E  -- 7 ZP 140  a t  1 F n ~ s  5 ;  

8 ,  21.; 2nd 2 4 ;  RP 141 a t  l i n ~ s  2 ,  3 ,  a n d  1 7 ;  SP 1 4 2  2t l i n z  15; 

RP 158 a t  l i n e s  1 2 ,  14, 1 7 ,  19, a n d  2 i i ;  RP 1 5 9  e t  lrnes 4.; 5 7  and 

6; P,P 160 a t  l i n c s  I . l n e s  3 and 9; 2P 1 5 1  a t  i i nc -  19; P,P 152 iit 

lines 9 and 10; XF 153 at l i n e  5; 2P 153 a t  line 2 3 ;  RE' 165  2t 

l i n e s  4 a n d  20.). 

state's ? r o s e c u t o r  gav.2 h i s  o p i n i o n  of dzfcndent ' s 2i:i:t. 

;,-it". 1 -n~  o b j  z c t i o n s  f rom d~ftns? c o ~ i n r ~ . . k  3 1 i ' i . I . z ~ .  (2~s~ 11!.1 at .  

7 .  l i n z  9; 11!2  st .  4.7 2P 158 sf i2.n.: 13; 3"55C' t l i 1 - , : ~  2 
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2 n d  XP 1 6 0  a t  1 9 ;  D\P 161 ;:t 1.in.r-..s 11;. 2nd 2 0  2P -1.53 ,.it 

l i n e  15; 9P 165  ~t l i n e  5 . ) .  

s t a t e ' s  p r o s e c u t o r  m i s s t a t e s  t h e  l a w  t o  t!1c j u r y  t:iitk..o!~i: a n y  

o b j e c t i o n s  frorn d ~ f : s n s c  couns:.l B u t l e r .  ( S c e  9 RP 140 a t  l i n e  9; 

ZP I!+> at 1 . i ~ ~  5: !iP 1 4 2  z': l i n e  .I71 R2 158 at ' L i n ~ s  13 2nd 21: 

7 .  RP 150 2(; ? ? n ?  5 :  RF' 116 , a t  !.l.rr? 1 3 ;  I<? l E l 4 .  a?. :I.i.n? 11; ?P 165 si; 

l i n e s  4 a n d  16.). 

S ta", ' s p r o s e c r ! t o r  i l l i c i  t s  u n l e w f u l  o r s j u d i c i ~ i l  te . s  t L l ; l o ~ i y  

t 1 o f  a SAP" s t r i k i n g  v e s n o n  2nd d o z s r , ' t  cntc : r  i z t o  , : '~ i< : ,nc~  

a D v t h i n .  o f  this m a t u r e .  

I I DIXODT: [ a l n d  I t h o u g h t  I s a v  s o m e t h i n . ?  in ??is r i ~ h t  Z;,ar,d, 

I I s o m E t h i n y  b l a c k .  ( ~ i x o n  - D i r e c t ,  XF 40 a t  l i a r  10). 

( p r o s c u t o r )  Q: D o c t o r ,  [;.$.re yorr c o n c ~ r n ~ d  f ~ r  y o u r  s a f ' i t y  z t  

a n y  p o i n t ? "  

DIXOI 'S:   en h~ swung t h a t  d o o r  a t  me a n d  I s c ? ~  t h a t  i n  his 

r i g h t  - -  i i i h ~ t ! z v e r  t h a t  was i n  h i s  right !land - -  it 

t u r n e d  o u t  l a t ~ ~ r  to be a sap -.- ., v m c  - ' .  ; 1 uas d ~ f i n i . t c i y  

i" a p ~ r ~ h s n s j - 7 7 ~ .  ( D i x o n  - D i r c c t ,  RP $ 2  z t  l i n r  5 ) .  

Q H  " ~ n d  when y o u  s a y  e v i d o n c c ,  w h a t  a r e  Y G U  ( i n a u d i b l ~ ) ? "  

I I A :  You know, t h e r c  \:as a r s p o r t  t h a t h ~  iiiay - -  Mr. r l o t t r - r  

may ! ~ a - \ i t  l22d a -.- 1 0 0 1  i . A;c?in., 

I i 1l.i..7aiis l o o k i n g  - - -  2 s  a p z t r o ?  o c  a s  a 7,::: icL2 

I I o f f i c e r 5  I ' m  a l w a y s  l o o k i n g  for g u n s  --. 
r I 1 9  Q: Did you f l n d  .: cli-15 o r  z.r,ythln".PL?:z. t112:? 



I I A :  "I di.d n o t ,  no. ( !dsddz l l ,  RP 1 1 9  a t l i i r i z  15). 

FI::re, t h ~  pros6:cu  ti^$ a t  t o r r i ~ y  or, T i e c 1 i r ~ c t  r > : a i n i n a t i o n  nai,;~ s 

s u r s  thri r i ~ h , ? t  a SAP i s  v:it!lout cv*:j: p r o > ~ C n g  (jr 

( . . : ~ t i . b l i s h " L ,  thzt c l ~ ~ f e n d z n t  hc7d o n e .  ( i t l a d d e l l  - R e d i r e c t ) .  

I I Q: O k a y .  You a l s o  i n d i c ~ t r - d  o r  c o u n s c l  a s k e d  y o u  zbou t  th;. 

incnt-ion oC a c l u b  o r  any other i t c n .  D r .  D ixon :  we a l l  

h e a r d  Dr. Dixon  t s s t i f y  t o  a S a p ? "  

I I S l  A :  Yzs. 

I I Q: Did you f i n d  a n y t h i n g  o f  t h e t  n a t u r e ? "  

A :  " ~ i c l n ' t  f i n d  a s a p  s p e c i f i c a l l y .  TJhat - -  x;.hat I f o u n d  

i n s i d e  his S a c k p a c k  was  - -  I I 
Q :  " !~!~ose  bac!cpa.ck?" 

A :  Flr. I'f0ttl.r ' s  ! ~ E I C ! C P Z C ~ ;  '~'2s 8 !I~?~c!.; rr :.?ctric?1 IS,?:-: I r :c~l- ,d 

a r o u n d  r o c k s  a n d  t i a d  - -  ~ , . n d  s t u f f  i lzs? Ln~1;:d l i l r c  5 

Long t ~ z r d r o p .  

I 7  4 n d ;  q u i t ?  fren1cI.y - -  
I I Q: I.!het i s  e, s a p ?  S I  

A :  "Okey. I t 

Q: "1 ' m  sorry. 1 1  

A: "A - -  e sap i,: 2 l c ? t h ~ r  - -  a s y n n l l  l e a t h e r  b a t o n  2 i l l ~ d  

r7 i th  u s u s l l y  ~ l i ' s ,  and i t ' s  - -  i t ' s  F striking w ~ a p o n .  I I 

I I Q,: Olzay, s o  you  d i d n ' t  f i r i d  a s a p ? "  

1 1  A :  No. 11  

Q: I t - -  you  s o u n d  - -  I I 



I I 1 1  '4: 1-lh - -  

Q: ' I - -  i i!:e a a a k r s l ; i f t ?  I I 

A :  "I ?c.tu;!I.ly thcuqht a t  t h e  t i m ~  it ~ ~ 2 s  - -  i t 2 0 I-; I: 2 j ?-I 5 r] 

d r u z s .  T h z t  ' s  \.hy 1 unwrar lped  t!~- t ~ 7 . 5 .  " 

I I I I Q: Okzy,  and i t  t u r n e d  o u t  t o  b'z r o c k s  e n d  - -  
I I I I A :  Xocks 2nd - -  

Q; I f - -  
I I ( i n a u d i b l e ;  v o i c e s  o v e r l a p p i n g : > )  - -  

A :  f t - -  some o t h e r  i t e m s  a n d :  you knov :  ~ . r a d d ~ d - u p  t a p ~ :  

T,.:rapped on i t s 2 l f .  

s I I I Q :  Okay.  (bdaddell  - Z i ~ d i r e c t ?  TiP 1 2 2  s t  line 7 t o  3P 123 

a t  l i n e  1 2 ) .  

T h i s  i s  c l e a r l y  p r e j u d i c i a l ,  h e a r s a y  o p i n i o n  tss timsny 512,: 

was n o t  o b j e c t e d  t o  by defsnse a t t o r n e y  Fletthslvi 8 u t l e r .  

V I .  FAILURE TO P2OPOSE OR EXCEPT TO J U R Y  IPJSTXUCTIO?,JS: 

C o u n s s l  faj.I.24 t o  propose k7PIC 18 .20  - D i m l n i ~ l ? r : d  C a p s c i t y  

J u r y  I n s t r u c t i o n ,  2nd WPIC 18.10 - I n t o x i c a t i o n  ( v o l u r i t 3 r y  

i n t o : : i c a t i o n )  J g r y  I n s t r u c t i . o n .  0:E~~dent ?.?is histo::y o f  m::ntzl 

6 i s a b i l . i t y  a n d  ~.;las v o l u n t a r i l y  i n t o : : i c a t ~ c ? .  (Se.; 9 C1arl.c C o u n t y  

r-7 J a i l  D s t o x  i a n k ;  C l a r k  C o u n t y  Men ta l  Y~aLth P r o f r s s i o n s l s '  f i l e :  

r I 4 o t t ~ r  y Dr. Moorfiz, V a n c o u v e r ,  WishiggLLon; D r .  Sc. rmun,  

Col.umb.i~.  2j. vc-i- l.lzntal. 1-!eelth, V z n c o 7 ~ r ~ e r ;  I ! a ~ ? ~ i n ? . t c ~ n .  ) . 
D~~.E~:-ILc: r-o~-?nsj;: f a i . 1 ~ 2  t o  c b j e c t  o r  ~ ; : c ~ p t  t o  Z z r y  

I n s t r u c t i o n  #P2: YPfC 60.05: "A ~ z r s o - i l  eiho icr,tc.rs o r  rrrnaLs,s 

D f unla5:ful l .y i n  a b u i l d i n g  m2.y b:r i n f ~ r z - e d  - -  (XP 1 3 2  a t  l in t :  2 5 ;  
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p 134 a t  l i n e  4 ) .  140 f z c t  o r  cor:iblna t i o n  o f  f a . c t s  had *~c::~-i 

- 0ff.r-d z s  .2vicI:nc:: that t h e  inf rrcnce c o u l d  ?roci_:c.d f r o m .  i lhc  

i n f e r ~ r i c ~ :  was  n o t  I . a b r f u 1 ;  a n d  defcns~ c o u n s e l  fzile::d t o  o l ~ j ~ c t  o r  

e x c e p t .  

WPIC 50.05 - 3Totes o n  us.: 

. . ,  Th;:. c o n z  t l ~ u ~ ~ o n ? . l .  ' : ~ i i d f  t y  o f  this irzstruc"L.c;i 2.5 a 

p~.rmissivc inference 512s a f f i r i q r - d  i n  Sts t.c v. B r u n s o n  1 2 3  i j n . 2 d  

9 8 ,  905 P.2d 346 ( 1 9 9 5 ) ?  a n d  u-plzzld a s  p r e p z r l : ~  s i v e n  eihi-rc if, 

was o n l y  p a r t  o f  t h ~  ~tatz's p r o o f  s u y p o r t i n g  a n  s ic - rnznt  ;,nd n o t  

t h s  sole a n d  s u f f i c i e n t  p r o o f  o f  svch e l e n , z n t .  1 2 8  Wn.2d 2: 197: 

3 0 5  1 . 2 d  at 3 5 1 .  

VII. CLOSING ARGUMENTS IMP2GPY2: 

'C' k 1 2 L n q  d ~ f c n s s  2 0 1 ~ n s - l  , j u r y  is c ~ i L l ; ~ i . j  ::tic. 

p r ~ s 5 ~ l ~ t o % P S  DT?&+-<& us.'. of J!l'fy In s t~? . ! cd - io r ) ,  iF22, ;..?h~n Jury 

I n s t r u c t i o n  # I 2  was u n l a w f u l .  

I I Mr. Ru'clsr: T?~,-.nl: y o u  yoi.ir h o n o r .  C a i ~ n s 2 l  t a l k e d  & o u t  

i n s t r ~ i c t i o n  I'Jo. 1 2 ,  a n d  t h a t  i s  a n  i n p o r t a n t  i n s t r u c t i o n . .  . . 
And t%c reason why i n s t r ~ ~ c t i c r n  Nn.22 i s  i r n p s r t z n t  i s  -2lk;zt it 

I f  allows that an element be ?-nZcrrcd. (RP 'L45 ~t l i n 5  25 :o R? 145  

;.t lint 9). 
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. ? 

Th:<._ss s t a t e m e n t s  ? t r u t h f u l  3r La;ii 'ul .  Th:: ~TIIT.'L'.L.~~~I~" ., ,. 

;fillst f!-0;,7 f rom  roved fact. [ ~ b s e n t  prccf oC 2; f z . c t ,  i n  5 d d t ' ; i ~ ~ r i  

. . t o  un laqk~f  u l  en t t?r l i7g o r  I ~ ,  tki; t 1715111d s ; ~ D : > G ~  L r t a i l  

..:-it, t ??~ .  ir,:ere;lce of c r i m i n a l  in . t r .1  j u r y  i : izy  not blr- !.TI:, ~ L - L ~ C  i:i,-.c? s,: 

t!-,c :inf~re:~ce. State j 7 .  I _ I - ,  S:;ncrlo.,.al. 123 T,Jn.b,?p. 1 at [ 5 ]  - 3 ~ - - - ' ~ - -  - .: .,- %.. A. ~7 

- ~ n t c n t  .- Grin? i;ii*j.ri ~ r ~ r n i s ~ s  -- I?-if<<r~nc~.s - ?,asis - E~,rid-,r,cc 

- S u f f i c i e n c y  . 
I ) c f c n s e  c o u n s e l  r;e7,75r b r o u g h t  o u t  i n  cl-osing t h a t  : ; ~ ~ T : C ~ : : S S I E S  

Dr. Dixon, Deput:y L i n d s a y  S h i i l t ~ ,  and D ~ ~ u t y  Brad 'J;ddcll, 

,--;~iC1~nc,? of d-cEsnc!elit ' s I.;-, t:n t -1c no  t e s t i m o n y  o r  ~ L C f e r ~ d  any .-.: 

commit any c r i m e .  (Trial RP 145 - ;?P 158). 

a ~ , f e n ~ f  c ~ ~ i - ! j ~ l  nev!:c bral~:;ht  cjut tliat i ; - l ~ ~ ~ , : s t j ~ ~ ; z ~ ~ i ~ 1 , ~  

o f f i c e r s :  a r r . - s t i n z  o f f i c z r z  bjzdd~ll : . ;LI~ i n t c - r v i . 3 ~ 1 i i . t ~  -, o ~ ~ ~ c c - L -  

S c ' n u l t s  had n o  e v i d e n c e  or ' r _ ~ . s t i m o n ~ /  oi c l . ~ f ~ - n c l a ~ t  intentionally 

e s s a c l t i n g  a n y  person. ( T r i a l  ?,?I145 - SF' 153). 

Dc.ferls2 counsc] .  fails 2 s  r i n ? , t ; ; - v c ? i o i ~ s  

tl?orou~h?y: 

t e There 2r2 a l o t .  of i i?stz~c:ir , : ;s ,  ei..lcl c r d i n a r i l y  I go ovc; 

these t h i n g s  fairly thoroup ,h ly ,  bu.L i.t-'.: S,:.zn a I.;ng d z y  ," (2? 

155 a t  line 24). 



Defense c o r j r ! s ~ l  f z i l t c i  to cur(: t'?e D r o s l c z v . t o r ' s  ii1-~l,21,,i2ul 

remarks, ta? ; inn,  tl-1~2 jurors 2 t t r f n t i a n  o f f  t!lc c o i : l p I ~ t ~  pictui-t:  G :  

the j u r y  instructions. 

1 f P r o s ~ c ! l t o r  s ~ i d ,  L e t ' s  l o o k  a t  the c o n f a ~ s i n g  2 ,  i n  

the instructions, 2nd If!.i ~ : : y l . ? , F r ~  LC, j r 0 ~ 1  21id si.?.~.~: ti) y 0 ~ 1 ,  z::;;:,;~:: 

I P bars t h ~ s  1% eI::';~sn t i1ax7~ been E s t a b l i .  ~l?r,:cl .  

' 9 ~ ! 1 ~ ~ 5 y  ' r n  ~ ~ r ~ i - 1 ~  bc: 2 l i t t l e :  c o n f u s b a ~ g :  ;:.?-7:~:j7 I ' ; I , ~ > ,  :>I:. c ?< , f f r r . : r i  r; 

.. 1, s t  
Lilac 5,ih.e t Y O U  t !~~~-: ;?ht .  

VPLI. FAILURE TO ADVOCAT? DDEFE',J!)!,NT~ S C!:USh< s 

Deccnse couns:?: (3i6 j 7 0 t  ~ C ? ! I ~ C E ~ :  ? ~ ~ ~ ~ c ~ ~ y  

def.=.nse ~ 7 i t l 1  Voluntary Ir; toixica t i o n  end chalr.st::r : . ;L?~I+.SS o f  

&f s g d s n t  ' s n o n - v i o i e r ~ t  n a t u r r .  

C l a r 1 ;  Caun',y J~ j -1  - D E . L ~ : ;  - - 1 ~ r l t r l  Ei5:e.l:l.i r , r ~ ~ : - s L - ; i - - r i a l s , :  

tcstf.r,lony o f  db t . f cndan t ' s  ri..n",;l d i s z 5 i l i 5 , j r g  : .  ' 5  : ~ ~ . ~ ~ ~ ~ ~ ]  

and drug u s a  acd a d d l c t i o ~ ; ~ .  

Dr. a Col~i.ii..bia Xivi._r f 4 e n t e l  :{231+7 I ,  '~ZRCOU'J-,?..~', 

Washington. 

Dr. PPocra, Of ficcr ' s R O W ,  Vancs :~v .z r  !ds~hington. 

D e f s n d r n t  :rl,:~ 13L@5n 6 ~ ~ 1 , ? r f $  i:ic.ntaJ.lji diszjled 11;; ::?,,?  st^,:,^. 

o f  Wzslington, s n d  fc ;dcrzl  ~ o 7 . r ~ ~ ~ i ; l c ! ~ ~  scc:? 1 L 7 ,:. ... p - . L , - -  A- A_ ; <- L ,V . . 

4 d m i n L s t r z t i o n .  

Q c f ~ n s e  cour:s.:-T - ?-isn t l l z  c ? , z ~ E , ~ ~ 2 ~ j ~ ~ i  pr:;lt;pl 

d i s a b i l i t y ,  ncir  h i s  6ru;? a;-~? aS.-,ol;oL u s ~  2 t t 1 1 ~  3.5 I - IEa r i n? , j  npr  

did !?E 0!7ic'ct - t o  F i n ( ; l i . n ~ s  of F2ct Nos. 5 and 9 .  



i n t e n t  t o  c o r ~ ~ r n i t  a c r ime ,  - \jit?loiit ii.;tcrtl:, , I , ~ i .  f.t 

r - .  

1.78s not,  i ~ o s s i l - ~ l e  t o  c o n v i c t  ! l r .  J I o t t r r  c ~ E  : 3 ! ~ ! 1 ~ 2 1 a r y  in !.I.!?: i l ~ . ' : < l :  

7 1 T : ~ S ~ ~ I T I O ~ ) ~  3 f  l l i : ;?~lt ,~ L i n d s ; ~ - ; ~  S C ~ I I . ~ ~ . ~ Z  9 S :  3:~t t c , and 

i t  v e n t  t o  trial. 

X. IN.43EQUATE C2OSS -3X.4MIlqA4TIOY: 

1. -- Lindsay Schultz: 

,- e ~ : ; f c ~ s e  c a u n s a l  8 ~ 1 ~ s  q ~ . l f s : i o n ~  01 L r n d s e y  S c h i i I y t - .  (RP 

i' 't 75 a t  1 . j . n ~  9 1 .  

i)epl,t:: Sch!:i,t:: vse '-, . chsrgc? 05 Dr. D i : ; c i i  (-.:-jLckir,). 

 addell ell - a i r ~ c t ,  RP 115 at Line 2.3). 

and p i n g  o v n r  cri,rnr scsn ; .  (Scllultr - Dirsctj 2P 72 2t lint: 17). 



9 9 f o r ~ .  Deputy S c h u l t z  c o u l d  e n s v k r  i rorn h ~ r  n o t c . s ,  thts . ; : j i : ~ , ~ ; ~ : c u t ~ r  

sto?ped her a n d  s a i d ,  "I ' ~ l a v z  rro f11.r tiler quts t i o n s .  I I ( ~ ~ ! ~ : ~ l - t , <  -- 
- .  Urrec t ,  XP 75 at i!-nc 11). 

I t  is c l s a r  fro!:: t h e  p o l i c e  r e p o r t s  t h a t  t a no 

d r f e n d s n i  siasimin., d o o r  o i l  t h e  l o c r o r .  T i i ~ r c  TTas n o  i v i d c n c ; .  

. a t h e r c d  by  t h ~  p o l i c e  0 2  zn B S S ~ U ~ I I ;  YEL ~ ~ i ~ i i ~ t ! .  d i d  : lo t  s:lu~: ?., 

f o r t h  t h i s  in s f f s c t i . v e  c ~ o . ~ s - , ~ : ; a m i n a t i o n .  t h i s  $ 7 ~ 3 ~  c1::2iciei-~~ 

bchzv io r  on "he ? a r t  o f  d ~ f z n s e  counssl. 

3 .  Court Decisions and citations: -- - --.- 

I n  r e  P e r s ~ r i a l  3 e s t r a i r i t  o f  F 1 1 ; n i . )  I 4 2  Bn.26 353, 2 5  2 . 3 d  -- 
610: 

[13] I n e E e c t i v . ~  z s : : i s t a n c c  of c o u n s i l  is 2 rii;:,.,.~' r jg:stion 

o f  l a w  a n d  f a c t  - S t r i c l c l a n d .  --- 
1141 TI?? f i r s t  p r o n g  o f  t:ic S t r i c k l n n d  zes t  r e  s - 

,- - . . a l ~ o ~ . , ~ i n g  t h a t  c o i ~ n s e l ' s  r ~ p r ~ . s e n t ; . . t i o n  f.11 belo:,? sii c~:~;~--ci:i:~~:: 

a t a n 6 a r d  o f  r e a s o n a b l e n e s s  bsss6 on c o n s i d ~ r z  t i c n  o f  a l l  .;:kt 

i I c i r c u m s i a n c n s .  S t a . t r  i r .  Thomas ,  109 Wn.2d 2 2 2 ,  226, 7 4 3  2 . 2 d  315 --.- --.-. --.---- - 
!I ( 1 9 8 7 ) .  To p r s v i . d e  c o n s t i  t c t i o a a l l y  t d r q u a t e  e s s i s t a x ~ c e ?  c o u n s e l  

. . 
mu;- t a t  a n .  [ c o n d u c t  e r i e s o n z b ? i -  i-nv-s t i - .a i i .n i l ]  cnrb:irig ... 

[ C O U D S ~ ~ ]  t o  make i n f o r m 5 6  d~iisions a b o u t  how h e s t  Lo  rc2rpsEnf 

t I  n [ t h e ]  c l i e n t .  a a i l d e r s  7 .  D a t s l i . ~  21- F.36 1446  (92-,? C i r .  i q 5 4 )  -. - - - - . - -  7 -. 

( c i t i n g  S t r i c l c l a n d ,  456 U . S .  a t  631). 



e r r o r s ,  t1.1~ r e s 1 1 1  t s  o f  the p r o c e e d i n g  w o u l d  have been d i f r ' ! : r c . n t .  

A rca,snrieSl .e  ;;rr;lha!;i :i ty is a probal ; l l i .  t y  ~l-;fiFiciea t to 1.1n6eri:li11e 

c o n f i d e n c e  i n  t b c  ou tco rnc .  _ l _ _ l _ . _ _ _ . _ _ _  S t z c ~  v.  C a r t ? r ,  56 Wn.App. 217, 2:G 

c . 1 ,  783 P.22 589  (1929) ( q u o t i n g  2 . ;  S t r F c L a ~ d  9 4.56 U.S. ;t 694. 

Cumulative Error Doctrine ---------- 

S t a t ~ ,  v. J o h n s o n  9 ? 0  TJn.App. 5 4 ,  9 5 0  P . 2 d  981 :  

[ 2 5 ]  a l t h o u n , h  n o n s  o f  t h e  e r r o r s  d i s c u s s e d  a l o n c  .;landatl.= 

r ~ v e r s a l ,  It a p p e a r s  r ~ c . s c n a l ; l y  p r o b ~ b l . r ?  ~:-.?lat t h e  ccml-i~~z~i ~5 

,zf fec-of t h o s z  e r r o r s  t r  aff e c t s d  the  O U ~ C O ~ ~ I C  . Sc? ,, --, 

S t a t . ?  ,v. R u s s e l l ,  1 2 5  idn.2d 24, ? 3 ?  8 8 2  P.2d 747 (:994.), 

! ? u s s e l l  a t  [ 4 4 ] :  ..-.--- 

I t  i s  ~ J E ~ X  a c c ~ p t e d - f h ? t  r e v e r s a l  mzy be r . % q u i i - 5 6  1x.c ? 5  Lke 

c u m u l z t i v e  . z f f e c t s  o f  t r i a l  c o u r t  e i - ro:rs7 e.17-jn i: :ac:-, z r z a r  

examin?c! or: i t s  ovn w o u l d  ot1 ;e rw is r -  Se c c o s i d e r s 2  !- iar l ;~le,ss .  S E E  --- Y 

 stat^ v. C o e :  W s . 2 ~ 1  772, 789, 5811 P.2d. 658 ( 1 9 8 4 ) ;  - ---.- S t a t e  v. - 
3adrIa 63 l:Jn.26 176, 183, 3 8 5  P.2d 8 5 9  (1963): S t a t ?  ,T. 

9 

7 .  Alexander, 54 Wn.App. 147, 154, 822 P . 2 d  1250 (1992). A.n;-:ysss o f  -- 

t h i s  F S S U E  dr-1p~nGs fin ths l i c 5 t l l i n ; -  o f  e r r ~ r .  C c r ~ s t i  t u t i o n a l  e : r ror  

i. ,s 118 r;!11. ? .  ,S i. i7?.? C tpi :2 C D ~ I ~ ~ T ~ .  C k i- Or! ;. ;; ~i;:);>o E by c!xur(. T~J!?. e- ~ . : ~ ~ ~ ~ ~ ~  

e ;~ i_der ice .  S t ~ t e  v. !S:;elc:zi..l, 115 ':d1.1.26 708, 738, 8 0 1  P . % d  948 



(1970); . S t a t ?  v. G!lloy, i01.!- Tdn.172d 412, 425, 705 P.26 1182 

(1985)~ C r r t .  --- d . r . n i ~ d  7 h75 U.S. 1020 (1986). Under t h i s  t ~ ? . s t ,  

. . c o n s  t i t 1 . 1 t i o n a l  F-rrrJr requires rc- .versal  ~ . ! n l c s s  the  K P T ~ ~ ~ : C ~ I - Z  C O U ~  t 

i s  c o n v i n c e d  b~:yoncl a r ~ ; l s ~ n a ! ~ l . ~  d o u b t  t l . l z  t zny rczso i iabLc- .  J "..-.-;I L.., I 

vou1cl l i a v e  r e a c h 2 d  t h e  s2me res111hL in a b s s n c e  o f  ths .  c r r o r .  

W h ~ l c h e l  a t  725; G u l q  a t  425. N o n - c o n s t i t u t i c n a l  z r r o r  r c c ! u i r ~ s  --- 
r e v e r s a l  o n l y  i f  i t ,  w i t h i n  r ~ a s o n a 5 l i :  p r c b a b i l i t - i z s ,  I . t  

r n a t ; , r i a l l y  affcct . ;cl  t l i e  outcornc o f  t h z  t r i a l .  S t e t e  V. I-IsIstr<::~-i 7 

122 Wn.2d 109, 127, 857 P.2d 270 (1993); S t e t c  v. Tharv J 35 $/n.22 

591, 599, 637 P.2d 951 (1981). 

q z r : r i s  b y  end t h r o u g h  Rarnsc,yc,r 17. _.-I;iooc',, 54. F. 3d 14.32 ( 9 ~ 1 . i  CL:. - .--- --- 

1995) : 

3. U n d i ~ p u t e d  D c f i c i ? n c i s s :  

? . ,  . 1 I The S t a t ?  d o c ?  f i a t  cb- ic,l]-!lt-jg(: the p:~.5::,.3.5 CC;:~;:.; s c ~ > ~ ! . t i . S i ~ ; : ,  

. iTC ..7- , .q , r  ; .*,  t h ~  c h a r z e  and possibln d ~ f z n s f ? ? ,  arid he L C : : ~ ~ .  ..L. r ~ 2 .  . -  ,,c., .,- ,. 

a d c q u e t e l y  fcr t r i a l .  

. . 9.  C I I I I I ~ . I : ~  tiv.:: ? - ~ . j u c l . : _ z ~  : 

,-. , ,. . [lo, l a ]  In ~ d d i t i o n  t o  z r n c l i z ~  pzc j~:(:ic:: ~?:C!;I :rlfiz'7?..?1irl 

d c f i c i e n c i c s ,  t!lc d i s t r i c t  ; = o ~ r ? " ,  soqc l l :d rc j  L h ~ t  t . 5 ~  l::.~i.'~1xricii_.5 

it found ~)77r,rr: c u r : i ~ l a t i ~ ~ l j r  r c i .  I 853 7. Su?p. a"; 

9 1 1274. We ! . ~ a - ~ e  p r c v i o ~ i . , c l y  r : . c o g n i z c d  that j c .  mey r z c i i l t  

1 , . ; I  f r o n  c u n ! > l ~ t i  7~ i n p c c t  of . d ~ f  r c l c n c l i ~ . ~ .  C ~ G Y C T  i -.-_- - -  'i..- 
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F i t z h a r r i ~ ,  525 F ,2d  '325? 1333 ( 9 t h  Cir. ;979) ( 6 . 3  b a n c ) ,  ------ 

d s n i e d  3 440  U.S. 9 7 4 ,  99  S . C t .  1 5 4 2 ,  59 L . E d .  7 9 3  ( 1 9 7 9 ) .  

A n d e r s o n ' s  d e f i c i c n c i e - s  i n  t h e  g u i l t  p h z s ~  of  I j a r r i s ' s  Lri:!l 

wc.r? nurnzrous.  T h e y  I n c l u d e d :  (1) f a i l u r c  t o  i n x i c s t i g a t , z  2 n d  

p r e p a r c  s d e q l ~ a t e l y  f o r  t r i a l ;  ( 2 )  f e i l u r e  t~ c o ~ . ~ s u l t  a d r - q u a t z 1 . y  

w i t h  H a r r i s ;  ( 3 )  fa i . lur ; l l  t o  i r : v t i s t i ; a t 2  a??ql ia t ic ly  I-!ari-i:; Is 

m e n t a l  a n d  ~ n i o t i o n a l  s t a t u s  ; ( 4 )  f z i l u r ~  t o  c h a l l ~ i - i p , ~ .  the 

z d n i s s i b i l i t y  o f  F I a r r i s l s  s t a t c m c 2 n t s  ~ n a d c  r 0c toSc ; r  22, 

,- . -  1 9 8 4 ,  r e z z r d i f i o  -I t b c  c_vrri ts  3 f  tI13 i l ~ i r d r r ~ ;  ( 5 )  I.~".J.L!.ITz t o  c o n d a c t  

p r o ~ e r  voi . r  d i r e  y (6) f ciiurc t o  o b j  r c t  t o  CV-f Cj,-:.-.-:: . - ( 7 )  fzj.l.~_i;rc 

t o  p r o p o s s ,  o r  e x c s p t  t c  jury l ~ ~ s t r u c t i o n s ;  (8) : f~ .?~?-~ i r :  :D reis:.; 

J j2y r i . ;  t~ t c s t i f . 7  ). a t  t r i a l ;  znd ( 3 . 1 )  c l c s i n ~  2 . 

g u i l t  p h ~ ~ 5 5 .  
C 

. 6 .  - ; -.FL f ln f i . ; . r :onq s 3zrformenc:. I T Z S  dl::f;c:>nt :in E ~ ~ ~ J ~ . ~   ti::^^:. - & :  ~ , - ,  ,- 
J I 

- .  o f  then ~ l n d i s ~ ~ l t ; ~ : . ? .  ';7~ 2 . ~ 3  cgr;;c:?.'...:< i c ;  :?.I:;$ .-I--'- + A C, .4 ,- ,. 1 . L &-. .. 

. I 
~ 1 ~ i ; l 1 l i ~ t i ~ ; ~ l j 7  j ~ r r ; j u d i c ~ . d  r s c'c.f's-r;sc-.. TIT:: Cour'; ; > ; : ~ ; ~ ~ . ~ ~ ~ j  

o r a n  t e d  H~S,:PS -r: L i ~ f .  AFFIl3I'tED. 
,2 

si,-; I : I L L C . L 1 ; ~ T  I ,. - i n  f,la!c v-. Slocwet, 970 F.25 511; ( 9 t h  Ci.r.  139%) 
- -- 1 / 5 

7 I t lq:  b 7 i n t l - k  Circa i t  l.l.:ld t'?et :I?:?.. cl~i:lulz+fv~ f .  of 2{J1.;?35,51 s 

7 airlountcd t o  p r e j u d i c e  t o  t l ic .  d r i f f t n d ; ? n t ,  c!-I<:. C ~ 1 j . r . -  ::::-:>:;CT-,,:.~: 

G R O U N D  TWELVE - 15 



I t  a p ? r s r s  a l s o  t!li? 8 t h  C i r c l ~ i  t C o u r t s  h a v e  l ~ f  t ctn o;,sm door t o  

c o n s i c l c r  s c ~ ~ m ~ l l a t i v c - p r e j u d i c e  a r z u ~ x z n t  i f  P d ~ i c n ~ : c : n t  

d e n o n s t r a  tr.5 t h a t  c c : ~ n s c . l  c o i n m i t t e d  a s u f f i c i r ? t l t  ;lumber o f  

4 .  ____ S t a t u t e s  ____ .___.____ end Constitutional provisions: 
-I__---- 

A-rri~nclrnr=i?ta t o  5 5  U n i t ~ d  S t z t l - . ~  C o n s t i t u t i o n ,  



GROUND THIRTEEN: -.- -.--- 

1. Le=l Reason error: - - 
T:; 1e.J 

D e f c n s ~  z o i ~ n s ~ . _ l  &I4 t o  S ~ G P  c r i m i n e l  - , . roceeci ings b~fc -cc .  

q o i n q  t o  t r i s l  w i t h  a " ? ? n a y s t a d  E F - a r i n g ,  F I 3 p r e - t r i q l  n 0 t i c . n  f3r 

d i s m i s s a l  f o r  i n s v Z f  i s i e n c y  cf  e v i d e n c ~ .  

2 .  ------- Facts and location of facts: 

The " 1 n f o r m 6 t i o n q '  lac 'ced  a n y  a l l e g c c l  f ~ c t s  o f  i n t z n t  t o  

commit  a c r i m e  a g a i n s t  a p c r s o n  o r  p r o p e r t y  t h s r c i n .  ( S E E  1 

C l e r k ' s  P a p e r s  1 a t  l i n e  1 3 ) .  

Deputy  Rrstt W a d d e l 7 ,  ~ r r e s t i n g  o f f i c e r ,  hzd n o  ~ z v i d e n c c  o r  

t e s t i m o n y  of  d e f . - n d a n t ' s  i n t z n t i o n  t , ~  c o r n ~ ~ i t  a c o r  

i n t e n t i o n a l l y  a s s a u l t i n g  a n y  p e r s o n .  ( S e e  -__ 9 P o l i c e  R e p o r t s  - 

W a d d e l l  and t r i a l  t e s t i m o n y  - 1 ~ 2 d d e l l ) .  

Deputy  L i n d s a y  S c h u l t z  , i n t e r v i e v i i n s  d e p u t y ,  f c u n d  n o  

c v j . d e n c e  o f  d e f e n d a n t ' s  i n t ~ n t  t o  co rnn i t  a c r i r n ~  o r  i n t e n t i o n a l l y  

,, p o l i c e  R e p o r t s  - S c h u l t z ,  e n d  t r i a l  a s s a u l t i n g  any  p e r s o n .  ( ~ e c ,  

t e s t i m o n ; , ~  - S c h u l t z ) .  

V i c t i m ,  D r .  Di::on, had no  ~ v i d ~ n c e  of  ~ l o t t c r ' s  i n t r - n t  t o  

cornrnit a c r i n c  ~ n d  on t h e  r ; ig ,b t  o f  th-? i n c l d ~ n t  h e 6  r1o t ~ s t i : - l o n y  

of  Mot t ~ r  i n t e n t i o n a l l y  a s s z u l t i n g  him. ( S E ~ ,  -- - P o l i c ? ;  X i - p o r t s  -- 

3. Court Decisions - and citations: 

;do r a t i o n e l  t r i e r  o f  l a c t  c o u l d  h a v ~  f o u n d  beyond a 



D q > r r - c  R ~ r ? ~ l > ? r y  cn t r . r , :c;  r i i  th i n t i . n t  t o  co!i:mi t a c r i rnc  e2 , a . i n s  t 

p a r s o n  o r  property t h s r 8 c . i n .   stat^ v .  G r ~ ~ n  9 9 4  Wn.2d 2 1 5 ,  2 2 0 - 2 1 ,  

616  P .  2 d  6 2 8  (1980). F ~ i r n e s s  and j u d i c i a l  e f f i c i e n c y  both d~~~ i ' 1~1nc1  

c o u r t  f o r  i n s u f f i c i e n t  ~ v i d e n c e .  

To p r e v ~ i . 1  on a [ ~ i n a ~ s t ~ d ]  m o t i o n ,  "he dc-ifr-nclant rnl~st 3110~7 

I I t h a t  t h e r e  a r p  no n a t e r i r = l  d i e p u t e d  f a c t s  2nd  t7?--. u n d i s p u t e d  

f a c t s  do  n o t  e s t a b l i s h  a p r ima  f a c i e  c a s e  o f  g u i l t .  1 0 7  Wn.2d a t  

356 .  4 t r i a l  c o u r t  may clisr,liss a criinj-11al c!?arcc if 2 1 1 ~  S t a t : '  s 

plead in;;^ arid s v i d ~ n c e  fail t o  ~stablish p r i m a  f a c i ~  pzoof cE ail 

c l e r n e n t s  o f  the  c h a r g e d  crime:. S t a t e  v .  S ~ l l i - ~ r a r i  j 143  Wn.2d 152, 

I 7 1  n . 3 2 ,  1 9  P . 3 d  1 0 1 2  ( 2 0 0 1 ) .  

I I An a p p e l l a t e  c o u r t  w i l l  u p h o l d  t h e  t r i a l  c o u r t ' s  d i s n i s s a l  

o f  3 c h a r g ~  p u r s l ~ a n t  t o  a  -- K n a p s t a d  m o t i o n  i f  n o  r a t i o n a l  t r i e r  o f  

f a c t  cou l t !  havs f o u n d  beyond a r e a s ~ n e b l e  doubt t i  :zsscn"Lr,7i. 

s 7 ~ L e r n z n t s  of  t!15 crirrre.  S t a t e  v. Sriecidtn 9 212  \.In.Ap?. 1 2 2 ,  127, 

47 P . 3 d  1 3 4  ( 2 0 0 2 ) ,  -- ~ f f ' d ,  1 4 9  Wn.2d 914? 7 3  P.3d 9 9 5  ( 2 0 0 3 ) ;  --.. SEE 

a l s o  S t a t e  Y .  G r e z ,  1 3 3  Wn.2d 6 7 9 ,  6 9 3 ,  947 P . 2 d  24.3 (1997) --- 9 

F 9 ( ~ ~ ~ 5 L l a t e  r?vie:.7 o f  a  Iinaps'cad m o t i o n  d o e s  n o t i n c l u d r -  d e c i d i n g ;  

vrhose v e r ~ i o n  o f  e v e n t s  i s  cor r r -c t ,  , 1311 t conce ; rns  i.!h8:.tLher tlic 

S t a t e  h a s  ~ ~ s t z b l i s h ~ r l  a prima f a c i e  c a s e  of s r u i l t . " )  

4 .  S t a t u t c z  and Constitutiona3.~rovisicpns: -- ----- ---- 

6 t h  k ~ c a ~ 7 r n z z t  t o  ~ F I E  U n i t c d  S t a t e s  Cons t i t u t i c n .  



GROUND FOURTEEN: -- -- 

I. L~ga-1 Reason srror: 

The S t a t ~  's Pros,:-cl-lf-or I t ~  : c  t o  C ~ . J ~ ~ S I I ~ C E  f rot,; 

2. - F a c t s  -- - and location ---- of f a c t s :  

The p r o s e c u t o r  bed i v i d e n c r  t h z t  d e f e n d a n t  d i d  .rtcl i n t c n t  10 

commi t  a cri;;i~: o r  i n t ~ n t i o n a ! . l y  ass;:ljl!; r - . ~ y  :j.;rsoil did i:,c: 

g i . ~ ?  t h i s  i n f o r m a t i o n  t o  d c  f e n s e  a t t o r n e y  ~ 7 i t h  i n i f i . c i ~ ~ . i  t 2 ~ I I ~ : .  

f o r  d e f e n s e  counsel t o  a d e q u . z . t ~ l y  c r ~ p z r :  1 d ( k f 6 . n ~ ~ .  . 
Ths in fo ; :ma t ion  a7itlzlle16 r s , ~ r i s  t!lt:-: pc;licc: r c g o r  t s  o f  Dcpu t y  

v s d d - l l  D ~ p ~ l t y  S c b i ~ i t z .  3 0 t h  r e p o r t s  show n o  i n t ~ n t  t 0  c c m ~ 1 i ' L  

a c r i m e  a n d  no  i n t e n t i o n a l  a s s a u l t  o f  a n y  p e r s o n .  T h e y  'PErc 

rgithhel.d u n t i l  t h e  day o f  t r L a l .  ( s e e :  -- S u t l ~ ~ r  2.nt-J' SEIYCSC~. ;  - 

P o l i c e  r e p o r t s ) .  

P r o s e c u t o r  had  e v i d e n c e  that d e f e n d a n t  d i d  n o t  1 1 2 ~ 5  2 t l 3 h o r  

c l u b  o r  a "SAP." T h i s  e v i d e n c e  xi. not g i v c u  to c l c f ~ n c c  coun .cc i  

u n t i l  t h e  d a y  o f  t r i a l .  

The i n f o r m a t i o n  ~ a i  t!.llzeld rJas t h c  p o l i c e  r e p o r t s  o f  D : z ~ u  ty 

WadcJ- l l ,  e r r c s t i n ; .  oificcr, a n d  L i n s d : , ; ~  Scholt i :  ,, i i ~ L ~ : c t ~ i ~ ~ . ~ i z ~  

offic~r. ?ot!1 r c l c r t s  s h o v  th:;~ 3 no  b a t :  c l u b ,  o r  " S A P . "  

3 .  - Court Decisions and cit~tions- ----..-..-- 



"'To t : s t s b l i , s h  a !3rad'.i clc?ini s h a b e a s  p e t i t i o n e r  rxllst 
-1- 

d~ rnons  t r z  tt t h a t :  (1) t h e  i 3 r o s ~ c u t S o n  s u ~ p r r - s s e c l  ev!.c!cncc; ( 2 )  

t h e  evidence was f a v o r a b l e  t o  the d e f e n d a n t  a n d ,  ( 3 )  t17c 

I I evi.dencr; was m a t e r i a l .  Johnson v .  -----, Gibson. ,  1 5 7  F . 3 6  1239 (10t l1  

Cir. 1 9 9 9 ) .  

See a l s o ,  Uni t c .2  ---- S t a t e s  v .  T u r ~ l e r ,  104 F . 3 6  2 1 7  ( 8 t h  C i r .  

19997); U n i t e d  S t a t e s  - 9  v .  Y l a i s  98 F.3d 6 4 7  ( 1 s t  Cir. 1996). 

1 )  B r a d 1  e r r o r  o c c u r s  \??:en ~ O ~ J E T I I K I F : ~ ~  ~ u p p r . ~ . ~ , : ~ ~ . ~ ~  '';;-~zt:.;:j-::; 

i . n f o r n a t i o n  t h a t  i s  fa?,,-orabic. t o  d c f ~ n s r ;  i ~ f ~ r r i i ~ t i ~ g  i x  

. r 'mat .r 'Lal l  ;r t h c r c  i s  a reasonable p r o b a b i l i t y  t h a t ,  I ~ a d  the 

e .v idenc2 bee  d d i sc losed  t o  d; f ~ n s e ,  r e s u l t  of  ?rcc(2edin:s ~.-ioul-d 

1 I h a v e  bcen d i f f e r e n t .  

2 )  B r a d y  r u l e  v h i c h  p r o h i b i t s  g o v ~ r ~ l n e n  t f rom s u i ; ~ ; ? r r - s s i n y  

r - v i d e n c , ~  f  f a v o r a b l e  t o  dsfensc, appli :- :s  t o  impeachment  sviclencc-, , 
es ~ ~ 1 1  a s  t o  e x c u l p a t o r  e v i d c n c c .  

4.  -. S t a t u t e s  and Constitutional .- g,rovisions : -- 

5th znc! 14th Ar3sndments t o  t h e  U n i t c d  S t a k ~ ,  C o n s ' , i t ~ : t i o n ~  

Due P r o c ~ s e  X i % ! 7 t s .  



t-;ti eev ,  
GSOUND -§kEEZ3: --- 

1 . Legs bb reason_.. e r r o r  

Did  s t a t e ' s  p r o s e c u t o r  v i o l a t e  A B A  D i s c c v e r y  S t a n d a r d s ?  

Fac t s  and  l o c a t i o n  of f a c t s :  

2 . 1  P r o s e c u t o r i a l  D i s c l o s u r e :  
(a) ( iv )  - With r ~ ~ p e c t  t o  each exp 1-t I 1 1  p r o s e c i ~ t i o n s  
i n t e n d s  t o  c a l l  a,c a \;itn?-ss a t  t r i a l :  the prosecutor  s5oulc? 
a l ~ ~ ~ a y s  Furnish t o  t h e  defc3ns~ a curr iculum vitai-. and a ~ \ n - i t t ~ ~ n  
d e s c r i p t i o n  of t he  s t ~ b s t a n c e  of t h e  proposl-<: t ~ s t i m o r l y  of th.- 
z x p ~ r t ,  the l ~ x p z r t 9 s  op in ion ,  ?nd t1.i~ und.-rlyin; basis of 
op in ion .  

(v) - Any tangible obj  %cts, Encl~lc?ir.~r; books p ~ ~ p e r s  c l o c u ~ e r ~ t s  , 
photograyhs , bu i ld ings ,  p l a c e s ,  o r  any o the r  o b j e c t s  ? ~ ~ h i c h  
p e r t a i n  t o  t he  case  o r  rtdzicl~ were obtzi.nzd f o r  o r  b e l o ~ g  t o  thr. 
clef~ndant, the  prosecrjt ion slzould also i d e n t i f y  rrhich of t he se  
t a n g i b l s  o b j c c t s  it. i n t ~ n d s  t o  o f f s r  a s  c;vic?~nce - ,- a t  t r ia l .  

- i.hc.  stat^ s ? r o s ~ c u t o o  7 ; , 7 i  tl-t:ze!.d d i s c o v ~ r y  f r o m  ::?:I$ r Je fens2  

until the d a y  o f  t r i a l ,  

1) P o l i c ~  B c p c r t s  

8 ,  . > t q p  3 7 1  - Defense c o u n s e l  d i d  n s t  !tmoa t l l r - r e  ~ ; ; s s  ? lo t  a ,, .A L ~n 

e v i d ~ n c ~  o r  a n y  t e s t i m o n y  in s v i d e n c ~  o f  a "S4p" wezT)on. 

Defznse c o u n s c - l  d i d  n o t  ! c n s ~ ~  t h a t  D e p u t y  L i n c ' s a j ~  Schzltz ?I;:? 

e x c u l p a t o r ~ r  evident? he c o u l d   ha;^:- b r o u 2 , h t  c ~ t  a t  t r i a l  i r t  

c r o s s - e x a i n i n z t i o n .  

Defense c o u n s ~ l  d i d  n o t  kncw t h a t  Dc:zputy 1 , Jaddz l l  had 

1 t h ?  d e f e n d a n t  s I c n o c c n c e .  



The r e c o r d  shokied n o  i n : l ~ n c  "L conrni'i a C ~ ~ T I E  2 n d  no Z i S S 2 i U l k  

o f  a n y  p 9 r s o n .  T h l s  i n f o r ~ n a t i o n  was ' : l i d d e n  f r o i n  c le fznsc  u n t i l  i t  

\:as t o o  l a t e .  After tri.81, d ~ f e n s e  c o u n s e l  :.-a6 t h z  P:>!-ic,p 

I t  R e p o r t s  a n d  a t  S e n t n - n c i n g  s a i d ,  where was t h ~  assault?" If k~z 

had t h e  c v i d ~ n c ~  prior tc t r i a l  ?i- could h a v , ~  a r g z 2 d  c l c f e n d a n t ' s  

i n n o c e n c e .  

. . Def enclan t i s  c o i n p l a ~ n r l i z  t h a t  ,4311 D i s c o v ~ r y  S. t .endcrd.5  I,::L;~ 

- ~ l o l a t c c j ;  ancl as ! i s  t!-iet be pn e - v i d e n t i a  ry h c a r i i ~ : <  an2 

i n v e s t i g a t i o n  i n t o  t h c s e  r r i z t t e r s ?  a s  7 <?S c o r r E c t i c r ~  for 

S t a t e ' s  p r o s f c u t o r  J a razs  Senesc: : ,  WS5A 2 7 1 3 7 .  



Washington State Court of Appeals 
Division Two 

950 Broadway, Suite 300, Tacoma, Washington 98402-4454 
David Ponzoha, Clerk/Administrator (253) 593-2970 (253) 593-2806 (Fax) 

General Orders, Calendar Dates, Issue Summaries, and General Information at http://www.courts.wa.gov/courts 

June 1 5,2006 

William H. Motter 
#889252 
WA State Penitentiary 
1313 N 13Ih 
Walla Walla, WA 99362 

Re: Personal Restraint Petition of William H. Motter 

Dear Mr. Motter: 

On June 14, 2006, we received your personal restraint petition. Pursuant to RAP 16.8(a), a petition will 
be filed by the clerk of the Court of Appeals or& if the $250 filing fee is paid, unless the clerk determines 
that the petitioner is unable to pay the filing fee. I reviewed the petition and found no statement of 
finances. See RAP 16.7(a)(3). Accordingly, I will hold the petition for 10 days pending receipt of the 
filing fee or a statement of finances, together with your prison account statement. 

Very truly yours, 

David C. Ponzoha, 
Court Clerk 



Washington State Court of Appeals 
Division Two 

950 Broadway, Suite 300, Tacoma, Washington 98402-4454 
David Ponzoha, ClerWAdministrator (253) 593-2970 (253) 593-2806 (Fax) 

General Orders, Calendar Dates, Issue Summaries, and General Information at http://www.courts.wa.gov/courts 

July 13, 2006 

Arthur David Curtis 
Clark Co Prosecuting Atty 
PO Box 5000 
Vancouver, WA 98666-5000 

John A. Hays 
Attorney at Law 
1402 Broadway St. 
Longview, WA 98632-3714 

William H. Motter, IV, IV 
#889252 
Washington State Penitentiary 
1313 No. 13th Ave 
Walla Walla, WA 99362 

Michael C. Kinnie 
Clark Co Prosecuting Atty 
PO Box 5000 
Vancouver, WA 98666-5000 

CASE #: 34251-1-II\State of Washington, Respondent v. William H. Motter, IV, 
Appellant 

CASE #: 35039-4-II\Personal ~es tra int  Petition of William H. Motter, IV 

Counsel: 

The action indicated below was taken in the above-entitled case. 

A RULING SIGNED BY COMMISSIONER SCHMIDT: 

The court, on its own initiative, consolidates defendant's personal restraint petition, 
COA No. 35039-4-11, to his direct appeal, COA No. 34251-1-11. Once appellant's opening 
brief is filed, respondent should file a single brief responding to both the direct appeal brief 
and the petition. 

Very truly yours, 

David C. Ponzoha 
Court Clerk 



d5/01!'2006 08: 51 partment cf C'ol I-ect ~ o n s  

St3LIVE" WASHIL.IGTON SrrI?TE PC[\lITENTIARY 

T R U S T  A C C O U N T  S T P . T E M Z N T  

DOC# 0000889252 Name: MOTTER, WILLIAM H BKG# 275686 

LOC.4TIOM: E02-033-S3E052 

Ac c o u n t  Balance Today ( 05/01/2006 ) Current : 

Hold 

T o t a l  

A c c o u n t  Balance as of 04/30/2006 

SUB ACCOUNT 

04/01/2005 04/30/2006 

START BALANCE END BALANCE 

SPENLIAaLE BAL 

SAVINGS YALANCS 

klO?~K RELEASE SAVINGS 

ZDUCATION ACCOUNT 

MEDICAL ACCOUNT 

POSTAGE ACCOUNT 

COYM S E W  REV FUND ACCOUNT 

TYPE 

CVC S 

COIS 

CO?D 

..--- 
,.>JLI 

DZND 

DXND 

roI 

CVC 

SPHD 

TV3 

LFO 

POSD 

dYGA 

LMD 

DEBTS AND OBLIGATIONS 

PAYABLE 
-. 

INFO NUMBER 

CRIME VICTIM 12022005 
CO:PENSATION/07112000 

COST OF INCARCE2ATION 12022005 

/07112000 

COPY COSTS DEBT 01172006 

DENTAL COPAY DSBT 03082006 

DENTAL COPAY DEBT 01062006 

COST OF INCARCERATION 12022005 

CRIYE VICTIN COMPENSATION 12022005 

STORES PERSONAL XYGIENE 01202006 
DEBT 

TV CABLE FZE DEBT 01142006 

LSGAL FIKANCIAL 20051220 

OBLIGATIONS 

POSTAGE DEBT 01172006 

INMATZ STORE DXST 12062005 

L Z G A L  MAIL DEBT 01252006 

AMOUNT OWING 

lil4LIMITED 

UNLIMITED 

1.87 

0. 00 

0.00 

0.00 

UNLIMITED 

UNLIMITED 

0.00 

0.00 

UNLIMITED 

AMOUNT PAID WRITE OFF AMT. 

3.00 0.00 

TRANSACTION DESCRIPTIONS -- SPENDABLE BAL SUB-ACCOUNT 

DATE TRANSACTION DESCRIPTION RECEIPT# 
- 

TRANSACTION AMT 
- - BALANCE - 

O , C412006 MBDICAL COPAY DZ9T 2.99 3 00 

C4/04 2006 I05 -YEDICALCOPAY ( 3 00) 0 00 



8~5/01/2006 08:5? ? p a r t m e n t  of C o : - r s c t i o n s  

SOLI-iTR WAStI INGTON LTATE P5NITEI.ITIE.RV 

T R U S T  A C C O U N T  S T A T E M E N T  

7 - P ~ y e  i 3 O  Of 8:',7 

OTRTACT'B 
6.93.1.6 

DOC* 0000859252 Name: MOTTCR, WILLIAM H BKG# 275656 

LOC?.TION: 502-033-'3E052 

DATE 

01/08/2006 

TRANSACTION DESCRIPTION 

I05 - TV CAYLE FEE 

CLASS 2 GP.L.TUITY-GARMENT 

FAC'TORY P/R 

Deductions-CVC-12022005 D D 

3eductions-COI-1202?005 D D 

Deductions-SAV-01122006 D D 

CRS SAL ORD 4'3384934STOR2 

OTHER DEPOSITS-J. LUND 

Deductions-CVCS-12022005 D D 

Deductions-COIS-12022005 D D 

Deductions-SAV-01122005 D D 

Deductions-LFO-20051220 D D 

Deductions-POSL-01172006 D D 

Deductions-LXD-C1252006 D R 

Deductions-COPD-01172006 D R 

CRS SAL ORD #3392140STOR 

CRS SAL ORD #3394809STOR2 

RECEIPT# TRANSACTTON AMT 

( 0.50) 

BALANCE 

0.00 

TRANSACTION DESCRIPTIONS -- SAVINGS BALANCE SUB-ACCOUNT 

DATE TRANSACTION DESCRIPTION RECEIPT# 
- - - - -- -- - - --- 

TRANSACTION AMT 
- - - - -- - - 

BALANCE 
-- -- 

04/13/2006 Deductions-SAV-01122006 D D 4 87 13 2 2  

TRANSACTION DESCRIPTIONS -- WORK RELEASE SUB-ACCOUNT 
SAVINGS 

DATE 
- - 

TRANSACTION DESCRIPTION RECEIPT# 
- - 

TRANSACTION AMT 
- - - - - - BALANCE 

TRANSACTION DESCRIPTIONS -- EDUCATION ACCOUNT SUB-ACCOUNT 

DATE 
-- - 

TRANSACTION DESCRIPTION RECEIPT# 
- -- -- 

TRANSACTION AMT 
- -- -- --- 

BALANCE 

TRANSACTION DESCRIPTIONS -- MEDICAL ACCOUNT SUB-ACCOUNT 

DATE TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE 
- -  - - 

TRANSACTION DESCRIPTIONS -- POSTAGE ACCOUNT SUB-ACCOUNT 

DATE TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE 

TRANSACTION DESCRIPTIONS -- COMM SERV REV SUB-ACCOUNT 
FUND ACCOUNT 

DATE TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE 
- - - - 



Pre-Payroll Report By Employee 

From: To: 

Payment Frequency: Monthl? 

Employee T? pe: 

CI-WSP\WSP\Garment Factory 
With Sublevels 

5 a t c  \+ eel,tla! Sturt Time End Time Punch T ~ p e  

blotter M'il1i;tm 
03i( I I i2IIOO M'ccl 
il3/~l2i2O(tO 'Thu 
0 3 1 ~ ~ ~ 1 / 2 ( ~ 0 0  Moll 
03/0Si20~16 Wrcl 
03i00/2000 
(131 1312006 Moll 
031 14120( I0 7‘ue 
0.311 512006 14;ecl 
03/16/2006 7‘11~ 
i).3i2(li2( I(  16 Moll 
(I3i2 1 i2( )( 16 Tue 
03/22i2(106 Weil 
03/23/2006 Thu 
03/27/2006 Moll 
03i29120it6 Wed 

il~~crnti\ e Amount 
'TOTAL .Anlolint 

LVSP SHOP 
7 52 a ~ n  I :( 15 11111 

7 40 am 3 17 ]NU 

7 50 ~1111 1 .ox ~ I I I  

7 37 ~t111 3:? I 1'111 

7 34 am 3 18 pm 
7.20 urn 3 2 4  j)~u 
7:30 all1 3.17 pn1 
7.32 a111 3.2 1 p111 
7:45 ~1111 3%) 11111 
7 2 7  am 3:lX 1"" 
7-42 a111 3:lX pm 

I 1 :5U an1 3.1 6 11111 
7.33 am 3.16 pm 
7.26 am 1 :06 1"" 
7:3 1 a111 1 :Oc) 111" 

Elnployee Signature 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

