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I.  INTRODUCTION 

Respondent ,  City Bank,  al legedly incurred expenses  

c leaning up a re lease  of  pollutants  from an underground 

s torage  tank on property formerly owned by defendant  S & 

H y  Corporat ion.  City Bank claims it had to pay  for  the  

c leanup after  it foreclosed on the corpora t ion 's  proper ty .  

Af ter  obta in ing a default  judgment agains t  S & Hy,  

City Bank f i led a wri t  of  garnishment  against  appel lant ,  

Colony Insurance  Company ("Colony"). Colony issued a 

s torage  tank pol lu t ion l iabil i ty pol icy  to  S & H y  that  

provided coverage for  c la ims repor ted  to Colony  dur ing the  

pol icy  per iod.  I n  i ts  answer  to City Bank ' s  wr i t  of  

garnishment ,  Colony expla ined that ,  because Ci ty  Bank  did 

not  submit  its c la im unti l  severa l  years  after  t h e  pol icy  

expired,  the  c la im was  not  covered.  In  response ,  Ci ty  Bank 

ci ted a previous  c la im agains t  S & H y  and impl ied  tha t  i t s  

claim was  the  s a m e  as t h e  ear l ier  claim. 

Ins tead o f  recogniz ing that  the  d ispute  be tween  the  

part ies crea ted  a n  issue  for  t r ial ,  in accordance  wi th  the  

procedures  set  for th  in  the  garnishment  s ta tu tes ,  the  tr ial  



cour t  e lec ted  to treat  City Bank 's  pleadings as  a  motion for 

s u m m a r y  judgment .  The court granted judgment  in favor of 

C i t y  Bank,  apparently concluding that ,  as a  mat te r  of  law, 

t h e  Colony pol icy  provided coverage for Ci ty  B a n k ' s  claim. 

The  tr ial  court  erred in two respects .  F i rs t ,  the  

ga rn i shment  s ta tu tes  provide that ,  when an answer  is 

controver ted ,  the  garnishee  defendant  may f i le  a  response.  

T h e  cour t  t rea ted  Colony 's  option to  f i le  a  response  as  a 

requirement t o  present  evidence  suff ic ient  to  defeat  a  

mot ion  for  summary  judgment.  When Colony ini t ial ly did 

not  come forward with such evidence  (because  i t  had no 

obl igat ion under  the  garnishment s ta tu tes  to  do  so),  the  

cour t  granted judgment  in favor of  City Bank .  T h e  court  

fai led to  recognize  that  the  dispute between Colony  and 

City Bank  necess i ta ted  further  proceedings  and  should  not 

have been resolved at  the  pre l iminary  s tage  o f  a  

controvers ion hear ing.  

Second ,  even  if it were  proper  to  dec ide  t h e  coverage  

issue in  a  controvers ion hearing,  the  tr ial  c o u r t ' s  rul ing was  

in er ror .  C i ty  Bank  did not  present  admiss ib le  evidence  



es tab l i sh ing  that  it was entitled to  coverage  as  a  matter  of 

l aw.  Ins tead,  Colony showed that  City Bank did not  submit  

i t s  c la im unti l  after the expirat ion of the  policy period,  thus 

p rec lud ing  coverage.  If any party was enti t led to  summary 

judgment ,  it was  Colony,  not City Bank .  

Colony respectful ly requests  that  the  tr ial  cour t ' s  

ru l ings  grant ing judgment  in favor of  Ci ty  Bank be  reversed 

a n d  that  e i ther  ( I )  the case be remanded for  fur ther  

proceedings  in the  tr ial  court ,  or  (2)  judgment  be  entered in 

favor  of  Colony.  

11. ASSIGNMENTS OF ERROR 

Colony  assigns error  to the  June  16 ,  2006,  Judgment  

on Writ  of  Garnishment  and the  June  30 ,  2006,  Order  

Denying  Mot ion for  Reconsiderat ion.  

111. ISSUES PERTAINING T O  
ASSIGNMENTS OF ERROR 

1.  Colony answered Ci ty  Bank ' s  wr i t  of 

garnishment  by assert ing that  the  insurance  pol icy  issued 

by Colony  did not provide  coverage  for  C i ty  B a n k ' s  claim. 

City Bank  f i led an aff idavit  purpor t ing t o  controver t  this  

asser t ion .  Did  the  tr ial  court  err  in conc lud ing  there  was  no 



issue requiring trial and granting judgment in favor  of  City 

Bank as a matter of law? 

2 .  The Colony policy provided coverage for  

damages  caused by the "release" of a "petroleum product" 

if  the claim for such damages was first reported t o  Colony 

during the policy period.  The  evidence submitted by City 

Bank ( 1 )  showed its claim was f irst  reported only after  the 

policy had expired and ( 2 )  did not show there had been a 

"release" of  a "petroleum product." If the trial cour t  had 

authori ty to enter  summary judgment ,  did the cour t  er r  in 

holding that  City Bank established coverage as a matter  of 

law? 

3.  City Bank also presented evidence of a 

different  claim submitted to  Colony during the  pol icy  

period.  Colony presented evidence establishing that  there 

was no "release" of  a "petroleum product" with respect  to  

that  claim and it therefore  was  not  subject  to  coverage.  

The evidence also es tabl ished that  City Bank ' s  subsequent  

claim was submitted after  the  policy expired and therefore  

was not  subject  to coverage.  I f  the  tr ial  court  had authori ty 



t o  enter  summary judgment,  did the court  err  in fa i l ing  to 

hold  that ,  as  a  matter  of law, there was  no coverage for  

City Bank ' s  c la im? 

IV. STATEMENT OF THE CASE 

On January  4 ,  2006,  City Bank f i led suit  agains t  

S & Hy Corporat ion,  Sung Cha Yi ,  and Jung Ja  ~ i . '  (CP 1 -  

7) The  complaint  al leged that defendants owned  and 

operated a g a s  s ta t ion  and that City Bank ex tended  credi t  to 

defendants  secured by a deed of t rust  on  the  g a s  s ta t ion  

proper ty .  (CP 3 )  The  complaint  further  a l leged that  a  

petroleum re lease  occurred on the  property and defendants  

fai led to c lean up the  release.  ( Id . )  Af ter  de fendan t s  

defaul ted  o n  thei r  debt ,  City Bank foreclosed o n  the  

proper ty .  ( I d . )  The complaint  al leged that ,  a s  a  resul t  of 

the foreclosure ,  City Bank incurred cos ts  in remedia t ing the 

petroleum spi l l .  ( Id . )  

Defendan t s  did not  respond to  the  complaint ,  and  

City Bank  obta ined a default  judgment  agains t  S & H y  in 

' Accord ing  t o  Ci ty  Bank ' s  complaint ,  the  Yis  we re  t h e  so le  o r  
control l ing shareho lders  in S & Hy.  (CP 3 )  



the  amount  of $126,419,43. (CP 17-1 9) Thereaf ter ,  City 

Bank obtained a writ of garnishment against  Colony,  S & 

H y ' s  insurer.  (CP 23-25) 

Colony filed an answer to the writ of  garnishment .  

The  answer explained that, while Colony had issued a 

s torage tank pollution liability policy to S & Hy, that  

policy did not cover City Bank 's  claim. (CP 26-28)  In 

part icular ,  the  policy provided coverage only  for  c la ims 

made during the policy period, and City Bank  did  not  

submit  its claim until several years after t he  po l icy  expired. 

(CP 28) 

City Bank responded with an affidavit  purpor t ing to 

show that  City Bank 's  claim had, in fact ,  been  made  during 

the Colony policy period.  (CP 29-75) On May  26 ,  2006, 

City Bank fi led a note for motion docket not ing a hearing 

on June 9 for a motion for "Determination [of]  Adequa te  

Cause Pursuant to RCW 6.27.210." (CP 154)  A t  tha t  

hearing,  the  tr ial  court found that  no  tr ial  was  required and 

ordered judgment  against  Colony on City Bank ' s  wri t  of 



garnishment .  (619106 VRP at  15) The  court  subsequent ly  

entered an order memorial izing its oral rul ing.  (CP 78-81)  

Colony f i led a  motion for reconsiderat ion a n d  

submit ted  addit ional  information showing that  t h e  Colony 

pol icy  did not provide coverage  for  City B a n k ' s  c l a im.  (CP 

160-2 10) The court  denied Colony ' s  mot ion,  and  th i s  

t imely  appeal  fol lowed.  (CP 230-3 1, 232-42)  

V. ARGUMENT 

A.  The  trial  court erred in determining the s cope  of 
its obligation under R C W  6.27.220.  

Garnishment  proceedings  in Washington a r e  governed  

by the  procedures  set  forth in  R C W  ch.  6.27.  Af te r  t h e  

judgment  creditor  ( in th is  case ,  Ci ty  Bank)  ob ta ins  a  wr i t  of 

garnishment ,  the  garnishee  defendant  ( in th is  case ,  Co lony)  

has  20 days  to  f i le  an  a n ~ w e r . ~  T h e  judgment  c red i to r  can 

then f i le  an  aff idavit  controver t ing  the  answer  a n d  s t a t ing  

in deta i l  why  the  aff iant  be l ieves  the  answer  i s  i n c o r r e c t e 3  

I f  the  answer  is controver ted ,  t h e  garnishee  may f i l e  a  

' RCW 6.27 .070 .  

RCW 6 .27 .210 .  



response ,  bu t  it is not  required to  do  so.4   hereafter, the  

matter  may  be  noted  for  hearing "for a  de terminat ion  

whether  an i ssue  is  presented that  requi res  a  t r ial ."5 I f  a  

t r ia l  is  requi red ,  i t  sha l l  be noted as  in any  o ther  case .6  

The  Washington Supreme Cour t  has  recognized that  

" [g larnishment  is an extraordinari ly harsh  remedy  and the  

ga rn i shment  s ta tu tes  have  tradit ionally been  const rued 

agains t  the  par ty  resor t ing  to  such a ~ t i o n . " ~  When ,  a s  here,  

the  p la in t i f f  cont rover ts  the  garnishee ' s  answer ,  a n  i ssue  of 

fac t  is  c rea ted  tha t  wi l l  have  to  be  determined in  the  

garnishment  a ~ t i o n . ~  In  such c i rcumstances  the  p la in t i f f  

bears  the  burden  of  p rov ing  the  garnishee  i s  indeb ted  t o  the  

R C W  6 .27 .220 .  

Id. 

Id. However ,  "no p lead ings  shal l  be necessa ry  on  such  issue  
o ther  than t h e  a f f idav i t  o f  the  pla int i f f ,  the  a n s w e r  o f  t h e  
ga rn i shee ,  and  t h e  rep ly  o f  the  pla int i f f  or  de fendan t  
con t rover t ing  such  answer ,  unless  o therwise  o rdered  by t h e  
court ."  Id. 

Watkins v .  P e t e r s o n  E n t e r . ,  I n c . ,  1 3 7  Wn.2d 6 3 2 ,  6 5 0 ,  9 7 3  
P.2d 1 0 3 7  ( 1 9 9 9 ) .  

15 L E W I S  H .  O R L A N D  & K A R L  B .  TEGLAND,  WASHINGTON 
P R A C T I C E :  T R I A L  P R A C T I C E :  C I V I L  4 541 (5th  e d .  1996) .  



defendant.9 "In the absence of a  default ,  judgment  may be 

entered when the garnishee has answered and admitted 

having possession of money or property of  the  defendant,  

or  when on the  trial of a  controverted answer ,  the  court 

f inds  that  the garnishee had possession of money or 

property of  the  defendant.'"' 

The  correct  procedure is i l lustrated in a  recent  

decis ion f rom Division 111, Bar te l  v. ~ u c k t r i e ~ e 1 . l '  In that 

case,  the  plaintiffs  sought to garnish the defendant ' s  wages 

a t  a  cafk where  he worked.  A dispute arose  regarding 

whether the  cafk improperly reduced the  defendant ' s  wages 

(while at  the  same t ime increasing his wi fe ' s  wages)  in 

response  to  the  garnishment.  Approximately one  year after 

the plaintiffs  f i led their writ  of garnishment ,  the  court  

conducted a  tr ial  on the issue.  12 

Wolfe v.  Hoefke, 124  Wash .  495 ,  498 ,  2 1 4  P .  1 0 4 7  ( 1 9 2 3 ) .  

' O  15 WASHINGTON P R A C T I C E  $ 5 4 3 .  

' I  Bartel v .  Zucktriegel, 112  Wn.  App.  55 ,  4 7  P .3d  5 8 1  (2002) .  

" Bartel, 112 W n .  App.  a t  59-60 .  



The  court  of appeals  upheld the  tr ial  cour t ' s  

de terminat ion that the cafk owed the  defendant  more  wages 

than  it had reported to the  plaint iffs  in response  to  the  writ 

o f  garnishment.I3 In reaching its conclus ion,  the  appellate 

cour t  expla ined:  

[The  plaint iffs]  controverted the  Cafd 's  answer  
tha t  it owed [the defendant]  $1 ,050 for  h is  
personal  services.  The tr ial  cour t  conducted a 
tr ial  on  the  disputed issue and determined that  
the  Cafk owed [the defendant]  $1,600 per 
month  for  his  personal  services .  This is the 
process the  garnishment statute,  and 
specifically the controversion procedure,  
accommodates.  14 

In  th is  case,  Colony f i led an  answer  expla in ing why 

the  insurance  policy at  issue did not  provide  coverage  for 

Ci ty  B a n k ' s  claim. City Bank then controver ted  the  

answer ,  as  it w a s  enti t led to  do  pursuant  to  R C W  6.27.210.  

At  tha t  point ,  instead of  recogniz ing the  exis tence  of  an 

issue for  t r ial ,  the  court  decided that ,  as  a  mat ter  of law, 

l 3  Id .  a t  6 0 .  

l 4  Id .  a t  6 5  ( e m p h a s i s  added) .  In a d d i t i o n ,  P i e r c e  C o u n t y  Local  
Ru le  l ( i )  se t s  for th  t h e  p rocedure  t o  b e  fo l lowed  w h e r e  t r i a l  i s  
by a f f idav i t ,  a s  m a y  b e  the  c a s e  in a  g a r n i s h m e n t  p r o c e e d i n g .  
T h e  r u l e  s t a t e s  the  t r i a l  shal l  be  he ld  20 w e e k s  a f t e r  f i l ing .  
P ie rce  C o u n t y  Loca l  Ru le  l ( i ) .  



the Colony policy provided coverage for City Bank ' s  claim. 

The  trial court did not fol low the  procedure set forth in the 

garnishment statutes and explained in Bartel .  Ins tead,  the 

trial court  t reated the  controversion hearing as a  summary 

judgment  hearing.  In doing so,  the court  apparently 

concluded Colony was required to come forward with 

evidence establishing that the  policy did not  provide  

coverage.  However ,  the pla in  language of RCW 6.27.220 

states that  the  garnishee may f i le  a  response to  a  

controvert ing affidavit .  

The fact  that  Colony elected not  to  f i le  a  response  to 

City Bank ' s  controvert ing affidavit  did not  ent i t le  the  trial 

court t o  effectively enter  summary judgment in favor  of 

City Bank.  I f  City Bank had f i led  (and properly noted)  a  

motion for summary judgment  in accordance wi th  C R  56,  

Colony would have been required to  come forward wi th  

evidence establishing the  exis tence  of a  genuine  issue  of 

material  fact.15 However ,  the  issue before the  court  at  the  

controversion hear ing was  no t  whether City Bank was  

I S  See  Petcu v. Sta te ,  121 W n .  App.  36, 55 ,  86 P.3d 1234 (2004). 



enti t led to judgment  as a  matter of law but whe ther  "an 

issue [was]  presented that  require[d] a  trial."16 Whether 

that  "trial" takes  the  form of a  subsequent summary  

judgment  hearing or an actual trial depends  upon  the  

c i rcumstances  present  in a  part icular  case .  

If  Colony had conceded an obligation to  S & Hy or if 

City Bank incontrovert ibly established the  ex i s tence  of 

such an obligation,  the trial court  might have  been  entitled 

t o  enter  judgment  in City Bank 's  favor.  Howeve r ,  neither 

of  these  c i rcumstances  was present  here.  Ins tead ,  the  

evidence and argument presented to  the  cour t  a t  the  

controvers ion hear ing established the exis tence  o f  a  dispute 

regarding whether  the  Colony policy provided coverage  for 

City Bank ' s  c la im.  In part icular ,  as  d iscussed i n  greater  

detai l  in Sect ion B below, the fact  that  S  & H y  made  an 

unrelated claim during the  policy period did  n o t  es tabl ish  

that  City Bank ' s  claim, made several  years  l a te r ,  was  

subject  to  coverage.  A tr ial  was  necessary  t o  r e so lve  this  

dispute,  and the  tr ial  court  erred in conc lud ing  o therwise  

l 6  R C W  6 .27 .220 .  



B. The  trial court erred in entering iudgment  in favor 
of  City Bank. 

Even if it were proper to consider  t h e  controvers ion 

hear ing to  be a  summary judgment  hear ing,  t h e  tr ial  court 

er red  in  enter ing judgment in favor  of  C i ty  Bank .  A s  noted 

above,  Ci ty  Bank bore the  burden o f  e s tab l i sh ing  that  

Co lony  was  indebted to S & H ~ . ' ~  Thus ,  C i ty  Bank had to 

prove that ,  as  a  matter  of  law, the  Colony  p o l i c y  provided 

coverage for  City Bank ' s  claim.' '  Ci ty  B a n k  d id  not  meet 

th is  obl igat ion,  and the tr ial  court  er red  in g ran t ing  

judgment  in City Bank ' s  favor.  

1.  Colony Storage Tank Pol lut ion Liabil ity 
Insurance Policy 

Colony  issued a  pol icy  to  S & H y  t h a t  p rov ided  

coverage for  damages  the  insured became lega l ly  obligated 

l 7  See  Wolfe, 124 Wash .  a t  498 .  

" S e e  H i n t o n  v. Carmody ,  186 Wash .  242 ,  2 4 8 ,  6 0  P.2d 1108  
(1936)  (ga rn i sh ing  c red i to r  not  en t i t l ed  t o  r e c o v e r  insurance 
p roceeds  w h e r e  po l icy  did not  p rov ide  c o v e r a g e  f o r  au tomobi le  
acc iden t  g iv ing  rise t o  judgment ) ;  M c C a n n  v. R e e d e r ,  178 
Wash .  126 ,  139 ,  34  P.2d 461  (1 934)  ( g a r n i s h i n g  c r e d i t o r  not  
ent i t led  t o  recover  insurance p roceeds  w h e r e  i n s u r e d ' s  
mis represen ta t ions  t o  insurer  p rec luded  c o v e r a g e ) ;  B o u n d a r y  
Dam C o n s t r u c t o r s  v.  Lawco  C o n t r a c t o r s ,  I n c . ,  9  W n .  A p p .  2  1 ,  
26,  5 10 P .2d  1176  (1  973)  ( to  suppor t  g a r n i s h m e n t ,  ga rn i shee  
must  be  l i ab le  to  de fendan t ) .  



t o  pay caused by a "release" of a  "petroleum product ."  (CP 

5 1) The  policy defined "release" as a "sudden and  

accidental  or gradual  spi l l ing,  leaking,  emit t ing,  

d ischarging,  escaping,  or leaching from a Storage Tank 

System at  a  Scheduled ~ a c i l i t ~ . " ' ~  (CP 53) 

Coverage extended to  c la ims f irst  repor ted  to Colony 

dur ing the  policy period,  which ran from Apri l  2 1, 2001,  to 

Apr i l  21,  2002.  (CP 34,  5 1 )  The  claim had to  be  reported 

in accordance  with the  procedures  se t  forth in the  pol icy ,  

inc luding notif icat ion by the  "insured." (CP 183)  The  

pol icy  also covered "correct ive act ion costs," which 

included "expenses to evaluate ,  analyze,  remedy,  remove,  

abate ,  neut ra l ize ,  or moni tor  a  Release ." (CP 53)  A claim 

for correc t ive  costs  also had to be reported to  Colony 

dur ing the  pol icy  per iod.  (CP 5 1)  

l 9  T h e  po l i cy  de f ined  "pet roleum produc t s"  a s  "crude oi l  o r  any  
f rac t ion  t h e r e o f  tha t  i s  l iqu id  a t  60 degrees  Fahrenhe i t  and  14 .7  
p o u n d s  p e r  square  inch abso lu te ,  and  a n y  p roduc t  which  i s  
de r ived  the re f rom."  (CP 5 3 )  



2. Colony's Answer to  Writ of  Garnishment  

In i ts  answer,  Colony expla ined:  

Colony issued a storage tank pol lu t ion 
l iabil i ty policy to  S & Hy effect ive Apri l  
22 ,  2001,  to Apri l  22,  2002.  

The  policy provided coverage for  c la ims 
f irst  reported to Colony dur ing the  pol icy  
per iod.  

Ci ty  Bank ' s  claim was  not  repor ted  to  
Colony unti l  several  years after  the  
pol icy  expired .  

Therefore ,  the  policy did not provide  
coverage ,  and Colony held no  funds  
subject  to  garnishment .  

(CP 28) 

3. City  Bank's Controversion 

City Bank  controver ted  the  answer wi th  a n  af f idavi t  

purpor t ing to  show that  City Bank ' s  claim had  been  made  

dur ing the  pol icy  per iod.  (CP 29-75)  Ci ty  B a n k  a t tached 

to the  af f idavi t  a  copy  of  a  letter f rom Colony t o  S & Hy 

dated January  2, 2002,  referencing a loss  d iscovered 

October  26,  2001 ,  and  repor ted  to Colony in  November  

2001.  (CP 60-66 ,  172)  The  let ter  notes  tha t  the  c la im 

involved complaints  by  cus tomers  that  gas  purchased  f rom 



S & Hy contained water, which damaged their  gas  tanks.  

(CP 60)  The  letter further notes that ,  al though the  

underground tank had been tested several  t imes  and passed 

each t ime,  S & Hy believed approximately 3 ,000  gallons of 

fuel  was  missing.  (CP 60-61) 

On  May 2 ,  2005,  City Bank 's  at torney wrote  a letter 

t o  Colony enclosing a copy of an Underground Storage 

Tank Closure  Repor t  dated January 20,  2005.  (CP 68-69) 

The  repor t  is  not  at tached to  the copy of the  le t ter  f i led in 

the  tr ial  cour t .  The  letter s tates that  the January 20  report  

documents  a release from the S & Hy tank and  requests  

conf i rmat ion that  Colony will provide  coverage for  

expenses  incurred by City Bank in c leaning up  the  release.  

(CP 68)  Colony declined to respond to  Ci ty  Bank ' s  

request ,  as  Ci ty  Bank was  not an insured under  the  S & Hy 

policy.  (CP 71) As  noted above,  the  policy provided 

coverage t o  c la ims reported to  Colony by the insured .  (CP 

183) 

On  January 10, 2006,  City Bank 's  a t torney wrote  t o  

Colony enclos ing a copy of the summons and  complaint  



f i led  agains t  S & Hy. (CP 73) City Bank again  demanded 

tha t  Colony pay the cleanup expenses  incurred by City 

B a n k .  ( I d . )  On February 15, 2006,  City B a n k ' s  at torney 

fo rwarded  a copy of  the default  judgment  agains t  S & Hy to 

Colony  and demanded payment of the  judgment .  (CP 75) 

The  primary issue before the  tr ial  cour t  was  whether 

C i ty  B a n k ' s  claim had been repor ted  to Colony dur ing the 

pol icy  per iod.  Colony argued that  it had not ;  Ci ty  Bank 

a rgued  that  it had.  City Bank did  no t ,  however ,  present  

suff ic ient  evidence  to  es tabl ish  that ,  as a  matter  of  law, its 

c la im had been reported dur ing the  Colony pol icy  period.20 

Ins tead,  City Bank showed only  that  a c la im,  for  al leged 

damage  to  S & H y ' s  cus tomers '  gas  tanks ,  had been 

repor ted  dur ing the  policy per iod.  Ci ty  Bank made  n o  

showing  that  its claim was  repor ted  dur ing the  pol icy  

per iod.  In  fac t ,  City Bank ' s  o w n  evidence  es tabl ishes  the  

c la im w a s  made  in May  2005 ,  over  th ree  years  after  the  

Colony pol icy  expired .  

'O N o r  d id  C i t y  B a n k  s h o w  t h a t  t h e  c la im had  been  repor ted  by 
the  insured ,  a s  r equ i red  by t h e  p o l i c y .  



Nor  did City Bank present  evidence showing  that  

ei ther  its claim or the  earl ier  claim involved a "release" of 

"petroleum products ."  The  2002 letter f rom Colony to S & 

Hy does  not  establish the  existence of a  release.  I n  fact ,  it 

notes that  tes t ing  of  the  s i te  did not  show a re lease .  (CP 

60-61)  And,  the 2005 letter from City Bank to S & Hy,  

without  more ,  does not establish that a  re lease  occurred.  It 

s imply ci tes a  repor t ,  which is  not at tached,  tha t  a l legedly  

states a re lease  occurred.  Th i s  does not const i tu te  

admiss ib le  evidence  as  required  by C R  56(c) .  

Af ter  it became clear  tha t  the  tr ial  cour t  considered 

the controvers ion hear ing to  consti tute a summary  judgment  

hearing,  Colony submit ted  evidence  to rebut  City B a n k ' s  

assert ions.  I n  par t icular ,  Colony provided a copy  of  a  

report  prepared for  Colony by K H M  Environmenta l  

Management ,  Inc. ,  fo l lowing the  November  2001  c la im.  

(See CP 200-10)  K H M  performed a s i te  inves t igat ion,  

including groundwater  tes t ing ,  in  January  2002  to  

determine whether  there  had been a release.  (CP 200)  

K H M  performed a second round of  tes t ing  in  Apr i l  2002.  



(CP 201)  K H M  concluded,  "Based on tank t ightness  test ing 

results  and on the  f indings from both the  prior  inves t igat ion 

and the  recent  groundwater  monitoring event ,  the re  is no 

evidence  that  conf i rms a release from the  UST system." 

(CP 202)  

I n  sum,  Ci ty  Bank  failed to establish that  i t s  claim 

was  repor ted  to  Colony during the policy per iod o r  tha t  

there  was  a "release" of pollutants  at any t ime.  It presented 

only conclusory  asser t ions  and did not es tabl ish  a n y  l ink 

between the  2001  c la im arising from complaints  by  

S & H y ' s  cus tomers  and the May 2005 c la im submit ted  to  

Colony by  Ci ty  Bank.  Moreover,  Colony presented 

evidence  es tabl ishing there  had not been a re lease  in  2001.  

Under  these  c i rcumstances ,  the  tr ial  court  er red  in 

concluding the  Colony policy provided coverage  for  City 

Bank 's  c la im,  thereby enti t l ing City Bank to  ga rn i shment  of 

the Colony  pol icy .  Ins tead,  the  undisputed evidence 

es tabl ishes  tha t  C i ty  Bank ' s  claim was  unt imely ,  thus  

precluding coverage .  I f  the  tr ial  court  had the  author i ty  to 



en te r  summary  judgment,  Colony,  not  City Bank,  was  

ent i t led  to  a rul ing in its favor 

C. Colony is entitled to recover attorney fees and 
costs incurred on appeal. 

R C W  6.27.230 provides,  "Where the  answer  is 

controver ted ,  the  costs  of the proceeding,  inc luding a 

r easonab le  compensation for  a t torney 's  fees ,  shall  be 

awarded to  the  prevail ing party." Such an  award includes 

cos t s  and a t torney fees incurred on appeal .2 '  In  this  case,  

C i ty  Bank  controverted the answer f i led by  Colony.  A s  

expla ined above,  Colony is enti t led t o  prevai l  because  the 

evidence  establishes tha t  Colony 's  pol icy  d id  not  provide 

coverage  for  City Bank ' s  claim. Thus ,  in accordance  with 

R C W  6 .27 .230  and RAP 18.1 ,  Colony respect fu l ly  requests  

an  award o f  at torney fees incurred in th is  appea l .  

" Bartel ,  112 W n .  App .  at 67 .  



VI. CONCLUSION 

For the reasons set forth above,  Colony respectfully 

requests  that  the trial cour t ' s  judgment in favor o f  City 

Bank be REVERSED. 

DATED this  8th day of January,  2007.  

BULLIVANT HOUSER BAILEY PC 

By - & k ! & a  ij/ c y  
Jerret  E .  Sale,  WSBA # I 4 1 0 1  
Deborah L .  Carstens,  WSBA # I7494  

Attorneys for Appellant  
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