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I. THIS CASE ABOUT GENDER DISCRIMINATION IS 
BASED ON CLAIMS OF INEFFECTIVE 

ACCOMMODATION AND UNEQUAL TREATMENT, BUT 
ONLY THE ACCOMMODATION RULING IS AT ISSUE. 

Whether male and female students are provided equal athletic 

opportunities is the fundamental inquiry in a gender discrimination 

case involving a school district's athletics program. RCW 

28A.640.020; Op. Att'y Gen. No. 8 (1976). Violation of 

antidiscrimination laws can be established with proof of 

discrimination against female athletes in the district's allocation of 

participation opportunities, which discrimination is evidenced by the 

underrepresentation of female students in the athletics program (an 

"accommodation" claim), or failure to provide equal benefits and 

opportunities to the district's male and female athletes (an "equal 

treatment" claim), or both. See, e.g., McCormick v. Sch. Dist. of 

Mamaroneck, 370 F.3d 275,29 1 (2nd Cir. 2004); Boucher v. 

Syracuse Univ., 164 F.3d 113, 115 (2nd Cir. 1999). 

In this case, despite Mr. Rossmiller's explicit complaint that 

girls are "under-represented in athletics at every high school in the 

Evergreen School District," AR II:00412, and despite the District's 



admission that "[tlhere cannot be an 'underrepresentation' issue in a 

single sport," Brief of Respondent ("Resp.Br.") at 20, the Evergreen 

School District persists in arguing that the only matter at issue is 

whether the District met its obligation to treat its high school male 

and female tennis players equally with respect to the provision of 

facilities (tennis courts), coaching, and supplies (uniforms). 

Resp.Br. at 4, 20. Pointing to the Prehearing Order issued by the 

Administrative Law Judge ("ALJ"), the District argues that the ALJ 

"rewrote" Mr. Rossmiller's complaint, and that the case was thereby 

"narrowed" and "turn[ed] . . . into" one that involved only the 

question of whether the District treated its high school boys' and 

girls' tennis teams equally. Resp.Br. at 4, 19. In so arguing, the 

District (a) ignores the ALJ's prehearing denial of the District's 

motion to dismiss Mr. Rossmiller's "under-representation" 

complaint, (b) ignores the framing of the first issue referred back to 

the District for investigation, (c) ignores the investigative report 

prepared by the District in response to that referral, which reflects 

the District's implicit acknowledgement of the presence of an 

accommodation claim, and (d) ignores that throughout the 
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administrative hearing the ALJ rejected the District's efforts to limit 

the scope of the parties' dispute. This Court should reject the 

District's attempts to recharacterize and circumscribe the matters at 

issue. 

A. The ALJ Did Not "Rewrite" Mr. Rossmiller's Complaint. 

After the Evergreen School District refused to investigate his 

allegations of unlawful discrimination against female athletes in the 

District's high schools, Mark Rossmiller turned to the State of 

Washington for assistance. AR II:00332-33. The Office of the 

Superintendent of Public Instruction ("OSPI") assigned the matter to 

the Office of Administrative Hearings and a hearing on Mr. 

Rossmiller's complaint was scheduled. AR II:00326-3 1. 

At a prehearing conference, the District moved for dismissal 

of the proceeding, arguing that Mr. Rossmiller's complaint did not 

meet the specificity requirements of WAC 392- 190- 165. 

AR V:00906. The ALJ denied the District's motion. AR V:00906- 

07. 

The ALJ then sent the matter back to the District for 

completion of the process mandated in WAC 392- 190-065, -070, 

Seattle-3355445.1 0099880-00503 3 



and -075. AR V:00906-08. In connection with that process, the ALJ 

listed in the Prehearing Order three "issues for investigation." 

AR V:00907. Nowhere in that Prehearing Order did the ALJ 

indicate that by providing a description of three pending issues, the 

ALJ intended to "rewrite" Mr. Rossmiller's complaint. Nor does the 

District cite any authority for the proposition that the ALJ would 

have had any authority or discretion to "rewrite" the complaint had 

he tried to do so. Moreover, the Prehearing Order contains no 

language purporting to eliminate or alter Mr. Rossmiller's basic 

complaint that girls are "under-represented in athletics at every high 

school in the Evergreen School District" and his request for 

modifications to the girls' tennis program to remedy that 

underrepresentation. 

B. The Prehearing Order Does Not Support the District's 
Characterization of this Dispute as a "Simple 'Equal 
Treatment' Case." 

The first "issue for investigation" by the District is described 

in the Prehearing Order as follows: 

There are not enough tennis courts to meet the level of 
interest. The lack of facilities has a disparate impact 
on girls because the level of interest is higher for girls 



than for boys. A minimum of six courts at each high 
school with court maintenance equipment is needed to 
meet the demand. 

By itself, this description of an "issue for 

investigation" should have put the District on notice that an 

accommodation claim was raised. As the District admits, the 

same courts are used by the boys' and girls' tennis teams. 

Resp.Br. at 27; AR VI:00988. There is no allegation in 

Mr. Rossmiller's complaint or in the Prehearing Order that 

the District's female tennis players are required to use fewer 

courts than are the male players, or courts inferior to those 

used by the male players, as would be the case if this action 

involved solely an "equal treatment" claim.' Rather, the 

' Contrast the statement of the first "issue for investigation" 
with the second, where it is alleged that "[tlhe coachlstudent ratio is 
higher for girls in the tennis program than for boys in the program, 
or for students in other sports.. . ." AR V:00907. See McCormick, 
370 F.3d at 292 (equal treatment claim entails comparison of 
components of athletic program); Landow v. Sch. Bd. of Brevard 
County, 132 F. Supp. 2d 958, 961-67 (M.D. Fla. 2000) (comparing 
fields and equipment provided for high school boys' baseball team 
to fields and equipment provided for girls' softball team); Daniels v. 
Seattle-3355445.1 0099880-00503 5 



allegation is that the District is not effectively meeting girls' 

interest. 

The ALJ's framing of the issue implicates the first 

factor in WAC 392-190-030. This section of Washington's 

administrative code lists a set of factors that "shall'' be 

considered in determining whether equal opportunities in 

athletics are available to both girls and boys. The first listed 

factor inquires whether a school district's "selection of sports 

and levels of competition effectively accommodates the 

interests and abilities of members of both sexes." WAC 392- 

190-030(1) (emphasis added). 

C. The District's Investigative Report Evidences 
Acknowledgement of an Accommodation Claim. 

In its report on the "Investigation of Gender Discrimination 

Complaint filed by Mark Rossmiller," the District implicitly 

acknowledges that an accommodation claim is part of the parties' 

Sch. Bd. of Brevard County, 985 F. Supp. 1458 (M.D. Fla. 1997) 
(same). 
~eatt~e-3355445.1 0099880-00503 6 



dispute. In response to the Prehearing Order's first "issue for 

investigation," the District explains: 

The level of interest measured by the number of 
students who actively try out for a team is not the 
figure used to determine whether a school [district] is 
accommodating the interests and abilities of both 
sexes in compliance with Title IX or state law. What 
must be addressed is whether or not equal opportunity 
is provided for members of both sexes to participate 
and whether the selection of sports and levels of 
competition effectively accommodates the [interests 
and] abilities of both sexes. 

AR V:00910 (emphasis added). In substance, the District cited the 

requirements of WAC 392- 190-030(1). This Court therefore should 

reject the District's argument that the ALJ engaged in unlawful 

procedure by admitting the District's investigative report and 

underlying documents (all of which the District submitted as 

exhibits during the administrative hearings, see AR V:00909-47), 

and considering the data contained in those documents to address 

Mr. Rossmiller's accommodation claim. 

D. The ALJ Properly Admitted and Considered Evidence 
Relevant to Mr. Rossmiller's Accommodation Claim. 

At the outset of the administrative hearing and throughout 

the course of that hearing, the ALJ rejected the District's improper 



attempts to limit the scope of the inquiry. AR VI:00974; 

AR VII1:O 1297- 1300. While declining to open the door to a wide 

range of potential remedies if the claim of gender discrimination 

were proved, the ALJ acknowledged that WAC 392- 190-030 would 

guide his analysis and ruled that he would admit evidence to 

determine whether girls were under-represented in the District's 

high school athletics program. Id. Because the case presented an 

accommodation claim as well as an unequal treatment claim, there 

was no erroneous interpretation or application of the law, or 

unlawful procedure, in admitting evidence to assess the District's 

compliance with WAC 392-190-030(1). See RCW 34.05.570(3); 

WAC 392- 190-005; see also AR VI:O 1034 (testimony of program 

coordinator for equity coordination at OSPI that state law is 

interpreted consistently with federal law related to Title IX). 

11. THE ALJ COMMITTED NO ERROR OF LAW IN 
CONCLUDING THE DISTRICT FAILED TO 

ACCOMMODATE THE INTERESTS AND ABILITIES OF 
ITS FEMALE HIGH SCHOOL ATHLETES. 

Compliance with the effective accommodation requirement of 

WAC 392-190-030(1) is assessed by application of a three-part test. 



AR VI:0 102 1-26; see also McCormick, 370 F.3d at 299-30 1 

(discussing three-part test under federal law). The first part asks 

whether participation opportunities in athletics for male and female 

students are provided in numbers substantially proportionate to the 

enrollment of male and female students in the schools. 

AR VI:01021-22; McCormick, 370 F.3d at 300; see AR 1:00013. 

The second and third parts reflect alternative ways for an 

institution to show that it has met the interests and abilities of all of 

its students. See Roberts v. Colorado State Bd. of Anric., 998 F.2d 

824, 829 (10th Cir. 1993). Under the second part, when members of 

one sex have been and are underrepresented in a school district's 

athletic program, the question is "whether the [district] can show a 

history and continuing practice of program expansion which is 

demonstrably responsive to the developing interest and abilities of 

the members of that sex." McCormick, 370 F.3d at 300 (quoting 

Title IX of the Education Amendments of 1972, A Policy 

Interpretation, Title IX and Intercollegiate Athletics, 44 Fed. Reg. 

7 1,4 13, 7 1,4 18 (Dec. 1 1, 1979) ("Policy Interpretation") (a copy of 

the Policy Interpretation is attached to this brief as Appendix A)). 
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Alternatively, under the third part, the district can attempt to 

"demonstrate[] that the interests and abilities of the members of that 

sex have been fully and effectively accommodated by the [district's] 

program." Id.; see AR VI: 1022. The third part "'sets a high 

standard: it demands not merely some accommodation, but full and 

effective accommodation. If there is sufficient interest and ability 

among members of the statistically underrepresented gender, not 

slaked by existing programs, an institution necessarily fails this 

prong of the test.'" Roberts, 998 F.2d at 83 1-32 (quoting Cohen v. 

Brown Univ., 991 F.2d 888, 898 (1st Cir. 1993)). 

In this case, the evidence submitted by the District showed 

that for the 2003104 school year, 49 percent of the students enrolled 

at Heritage High School (HHS) and Mountain View High School 

(MVHS) were female, while 48 percent of the students enrolled at 

Evergreen High School (EHS) were female. For the same time 

period, the percentage of female students participating in athletics 

ranged from a low of 37 percent (at EHS) to a high of 44 percent (at 



MVHS). AR 1:00006 (Finding of Fact 22).2 For the 2002103 school 

year, the disparity between female enrollment and female athletes 

ranged from six percent to ten percent (6%-10%). ARI:00005-06. 

In light of this disparity, it is not surprising that the District's 

Title IX officer admitted that "based upon percentage of enrollment 

and percentage of participation . . . girls are under-represented" in 

the District's high school athletic program. AR VIII:01369. The 

District argues, however, that a "mere 5-12% difference between 

overall female enrollment and participation should be considered 

'substantial' compliance," Resp.Br. at 49-50, and that because the 

"focus" of the first part of the three-part test is on participation 

"opportunities," not actual participation, Resp.Br. at 37, the District 

satisfied this part by offering its female high school athletes the 

2 The District was on notice of the existence of an 
accommodation claim, and, in any event, the ALJ's undisputed 
finding of the percentages of female enrollment and female 
participation in athletics rested on the raw numbers supplied by the 
District. AR I:00005-06 (Finding of Fact 22); AR V:009 17-22, 
00926-32, 00935-37. This Court therefore should reject the 
argument that the District was unfairly prejudiced by the admission 
and consideration of evidence relevant to the accommodation claim. 
Resp.Br. at 2 1. 
Seattle-3355445 1 0099880-00503 11 



opportunity to participate in no-cut sports such as track. Resp.Br. at 

4 1-42. Neither of these arguments has merit. 

A. A "5-12%" Disparity Does Not Satisfy the Requirement of 
Substantial Proportionality. 

The District admits girls are underrepresented in actual 

participation slots. AR VIII:01369; Resp.Br. at 42. Nevertheless, it 

argues that a "mere 5-  12% disparity" should be viewed, as a matter 

of law, as meeting the requirement for substantial proportionality. 

Resp.Br. at 49-50. It makes this argument despite expert testimony 

indicating that a ten percent (10%) differential does not satisfy 

Washington law. AR VI:0 1022. The District also fails to cite any 

legal authority supporting this argument. Finally, and perhaps most 

telling, the District ignores federal case law expressly rejecting the 

argument that a 10.5 percent disparity meets the requirement of 

substantial proportionality as a matter of law. See Roberts, 998 F.2d 

at 829-30 (noting that the Office for Civil Rights, Department of 

Education, Title IX Athletics Investigator's Manual 24 (1990)' 

Available at http://www.ncaa.org/gender equity/resource - 
rnaterials/AuditMaterial/Investigator's - ~ a n u a l . ~ d f .  
Seattle-3355445.1 0099880-00503 12 



"suggests that substantial proportionality entails a fairly close 

relationship between athletic participation and . . . enrollment"); see 

also Cohen v. Brown Univ., 809 F. Supp. 978, 991 (D.R.I. 1992) 

(1 1.6% disparity not substantially proportionate), aff d, 99 1 F.2d 

888 (1st Cir. 1993). 

Alternatively, the District argues this Court should reverse 

the ALJ's conclusion of discrimination because "the difference 

between boys and girls in state-wide participation" is in the "12- 

14% range." Resp.Br. at 49. Essentially, the District argues it 

should not be held accountable for its violation of state 

antidiscrimination laws because other school districts also are 

discriminating against female athletes. An institution cannot avoid 

liability, however, by pointing to the discriminatory behavior of 

others. See, e .g ,  Roberts, 998 F.2d at 830 (observing that "[tlhe 

fact that many or even most other educational institutions have a 

greater imbalance" did not relieve the University from the court's 

holding "that a 10.5% disparity between female athletic 

participation and female . . . enrollment is not substantially 

proportionate"). 

Seattle-3355445.1 0099880-00503 13 



Moreover, to, the extent the District is suggesting the 

disparity should be excused based on the premise that girls are less 

interested in participating in sports than are boys, Resp.Br. at 49 ("it 

is an uncontrollable factor that more boys than girls participate in 

sports state-wide"), such an argument has been firmly rejected by 

the courts. $ee, =, McCormick, 370 F.3d at 295-96. Indeed, "[iln 

response to Brown University's argument that it need not provide 

equal opportunities for athletic participation to women because 

women were less interested in sports, the First Circuit said: 

To assert that Title IX permits institutions to provide 
fewer athletics participation opportunities for women 
than for men, based upon the premise that women are 
less interested in sports than are men, is (among other 
things) to ignore the fact that Title IX was enacted in 
order to remedy discrimination that results from 
stereotyped notions of women's interests and abilities. 
Interest and ability rarely develop in a vacuum; they 
evolve as a function of opportunity and experience .... 
[T]o allow a numbers-based lack of interest defense to 
become the instrument of further discrimination 
against the underrepresented gender would pervert the 
remedial purpose of Title IX. 

Id. (quoting Cohen v. Brown Univ., 101 F.3d 155, 178-80 (1st Cir. - 

1996)). The same reasoning applies here. 



B. Offering Female Athletes Opportunities to Participate in 
Teams Without a "Cut" Policy Does Not Establish Full 
and Effective Accommodation. 

The District asserts that it fully and effectively 

accommodates the interests of its female student athletes because 

the "focus" of the requirement for substantial proportionality is on 

participation "opportunities," not actual participation, and the 

District offers high school girls the opportunity to participate in 

"no-cut" sports, such as track. Resp.Br. at 36-4 1. The District's 

assertion is incorrect. 

First, it has long been established that when assessing 

compliance with the first part of the three-part test, "participation 

opportunities offered by an institution are properly measured by 

counting the number of actual participants on [the institution's] 

teams." Cohen v. Brown Univ., 10 1 F.3d at 173. Second, the "no- 

cut" argument has been rejected by the Office for Civil Rights of the 

U.S. Department of Education ("OCR"): 

Several parties also suggested that, in determining the 
number of participation opportunities offered by an 
institution, OCR count unfilled slots, i.e., those 
positions on a team that an institution claims the team 
can support but which are not filled by actual athletes. 



OCR must, however, count actual athletes because 
participation opportunities must be real, not illusory. 

Office for Civil Rights, U.S. Department of Education, Clarification 

of Intercollegiate Athletics Policy Guidance: The Three Part Test 

(January 16, 1996) ("1 996 Clarification"), available at 

http://www.ed.gov/about/offices/list/ocr/docs/clarific.html. (A copy 

of the 1996 Clarification is attached to this brief as Appendix B.) 

The reason for rejecting the no-cut argument is obvious: any 

institution would be able to avoid having to provide actual athletic 

participation slots to female students simply by offering a no-cut 

team for any unpopular sport and asserting it had fully and 

effectively accommodated the interests and abilities of its female 

athletes because the team could accommodate an unlimited number 

of participants. In short, merely by providing illusory opportunities, 

a district could claim it met the interests of its female athletes. This 

Court should reject the District's argument, especially in light of the 

District's failure to introduce evidence indicating that the no-cut 

teams offered by the District meet the interests and abilities of the 

female students. 



The District tries to circumvent the OCR's rejection of the 

no-cut argument by arguing that the federal guidance supplied by 

the Policy Interpretation and the 1996 Clarification applies to 

intercollegiate athletics, but not to interscholastic athletics. Resp.Br. 

at 42. Relying on the statement in the 1979 Policy Interpretation 

that the "general principles will often apply . . . to interscholastic 

athletic programs," several courts have already rejected this 

argument. See McCormick, 370 F.3d at 291-92; Cohen, 101 F.3d at 

173 n.12; Horner v. Ky. High Sch. Athletic Ass'n, 43 F.3d 265, 

273-74 (6th Cir. 1994); Williams v. Sch. Dist. of Bethlehem, 998 

F.2d 168, 17 1-72, 175-76 (3d 1993). This Court should do the 

same. 

C. The District Did Not Establish Compliance With Any Part 
of the Three-Part Test. 

The District provided no evidence of a history and continuing 

practice of program expansion which was demonstrably responsive 

to the developing interests and abilities of the District's female high 

school students. To the contrary, the same ten sports were offered to 

the District's female high school students for the three school years 



addressed in the hearing. AR V:00917-22, 00926-32, 00935-37 

Moreover, there was no evidence of increased numbers of teams or 

levels of capabilities provided within any of the sports. Id. 

Accordingly, the District failed to satisfy the second part of the 

three-part test. 

The District also failed to satisfy the third part. The District 

admitted it had not met its obligation to conduct regular surveys to 

determine student interest. AR 1:00008 (Finding of Fact 38, 

undisputed); AR III:00458, 00659-73; AR VI1:O 1050-0 1; AR VIII: 

0 1239; WAC 392- 190-040. The District also admitted that not all 

girls who turned out for the District's high school tennis program 

were allowed to participate, and that the District did not even keep 

records of how many girls were cut from the tennis teams. 

AR V:009 10-1 1; AR VIII:O1366-67; AR 1 :00008 (Finding of Fact 

39, undisputed). Together, these facts establish the District's failure 

to prove that the interests and abilities of the District's female high 

school athletes were fully and effectively accommodated. 

In sum, the ALJ committed no error of law in concluding that 

the District failed to effectively accommodate the interests and 
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abilities of its female high school athletes. The District therefore 

violated Washington's laws against gender discrimination and it was 

appropriate for the ALJ to order relief. 

111. THE REMEDIES ORDERED BY THE ALJ TO ADDRESS 
THE DISTRICT'S VIOLATION OF STATE LAW WERE 

NEITHER ARBITRARY NOR CAPRICIOUS, NOR BEYOND 
THE ALJ'S AUTHORITY. 

To remedy the District's failure to provide equal 

opportunities for male and female high school athletes, the ALJ 

ordered the District to institute an affirmative action plan. AR 

I:00016. The plan was to include (a) a revision of the policies and 

procedures for responding to complaints of non-compliance with the 

requirements of Chapter 392- 190 WAC; (b) conducting and filing 

the interest surveys required under WAC 3 92- 190-040; and (c) 

development of an operations and capital spending improvement 

plan to increase the number of tennis courts and coaches. AR 

I:00016-17. The ALJ also ordered the District be placed on 

probation with the OSPI until the District showed compliance. a. 
Contrary to the claims of the District, the ALJ did not 

require, and Mr. Rossmiller did not argue, that if 250 girls turned 



out for tennis, the District would be obligated to provide a tennis 

program for all of those girls. Resp.Br. at 44. As the expert 

testimony at trial established, in this situation, when the District has 

a demonstrated female interest in additional tennis participation 

slots because the tennis team has had to cut girls, the District has 

"the opportunity to add a sport or you have the opportunity to 

expand current sports" by adding another competition level. AR 

VI:01042. Here, the record showed that the District has more girls 

interested in tennis than can be accommodated by the current 

Varsity and Junior Varsity teams. AR V:009 10- 1 1 ; AR VII1:O 1244. 

Given the underpresentation of female students in the District's 

athletic programs and the documented interest in girls' tennis, the 

District could establish another level of competition, or what is 

commonly referred to in interscholastic athletics as a "C" team.4 

' Although outside the record, the District admits that starting 
with the 2005106 school year (i.e., after this case was decided by the 
ALJ), the District added a C team to its girls' tennis program. 
Resp.Br. at 32. Amazingly, it still argues that "the creation of 'C' 
teams" in girls' tennis would not increase the opportunity for girls to 
participate in competitive play. Resp.Br. at 29. 
Seattle-3355445.1 0099880-00503 2 0 



Similarly, increasing the number of available tennis courts 

expands the opportunity for additional practice time and competitive 

play. The District's argument that adding tennis courts "would not 

necessarily increase girls' participation in the sport," Resp.Br. at 30, 

ignores the undisputed fact that the District had to cut players from 

the girls' tennis teams. Under these circumstances, expansion of the 

available facilities and an increase in the number of coaches 

certainly is in line with a reasonable expectation of increased 

participation. Accordingly, the ALJ's order contemplating such 

changes, along with a directive for the District to explore expansion 

of competitive outlets for girls' tennis, AR I:00018, cannot 

reasonably be viewed as arbitrary or capricious. Finally, it certainly 

cannot be beyond the scope of the ALJ's authority to refer the 

matter back to the OSPI to monitor the District's efforts to bring 

itself into statutory compliance. 

IV. THE DISTRICT FAILED TO SHOW THAT RELIEF 
FROM THE ALJ'S ORDER IS WARRANTED UNDER 

RCW 34.05.570(3). 

The District properly acknowledges that RCW 34.05.570(3) 

specifies the grounds on which this Court may grant relief from the 
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ALJ's order. Resp.Br. at 14-15. Moreover, the District does not 

dispute that this Court applies the statute's review standards directly 

to  the administrative record and is not bound by the findings or 

conclusions of the superior court. See, e.g., DaVita, Inc. v. 

Washington State Dep't of Health, P.3d , 2007 WL 

371680, at *3 (Wash. Ct. App. Feb. 6,2007); King County Pub. 

Hosp. Dist. No. 2 v. Pub. Serv. & Pub. Safety Employees, Local 

674,242 Wn. App. 64, 68, 600 P.2d 589 (1979). - 

The District errs, however, in suggesting that the underlying 

decision of the School Board is relevant to this appeal. Resp.Br. at 

15-16. The "agency action" at issue here is not the School Board's 

decision, but the order issued by ALJ Kingsley. See DaVita, 2007 

WL 371680, at **3-5; RCW 28A.300.120; RCW ch. 34.12. The 

proper subject of this Court's review therefore is not whether Mr. 

Rossmiller somehow proved the "invalidity" of the School Board's 

action, but rather, whether the District has shown that relief from the 

ALJ's order is warranted on any of the grounds listed in RCW 

34.05.570(3). The District failed to make any such showing. 



Accordingly, this Court should reverse the superior court's decision 

and reinstate the order entered by ALJ Kingsley. 
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In accordanco with 38 CFR 001.105 

notice of these chnngee is hereby 
published in the Federal Resistor as an 
amendment to that section and the tcxt 
of the changes is filed with the Director. 
Office of the Federel Reglater, 
Subscribers to the basfc Manual will 
receive these amendments from the 
Government Printing Office. [Par other 
availebllity of the Polrtel Contractin8 
Manual. 6e9 99 Cm 801.1W.) 

Description of theso amendmehte to 
the Postal Conlractlng Manual follows: 

I. The following new, rovised, or 
replacement forme for cleaning eervlces 
contracts have been hcluded in section 
16 and shall be used immedistely: 

(a) Form 7331, May 1f379, Soiicitotion, 
Olfer, and Award--Cleaning Services. 
db) Form 7335, August 1879, Cleaning 

Servlce Requirements. 
(c) Form 7358, May 1079, 

Represenletlone end Certifications- 
Cleaning Services Contracts. 

(d) Form 7380, May 1979, Biweekly 
Report of Contractor Perfonnen- 
Cleaning Services Contracts. 

[e) Form 7420. May 1978, General 
Provisions--Cleaning Servlcee 
Contracts. 

Note.-Prcvloue edillom ool Form 7331 are 
obsotcte and eholl be destroyed. 

2. Section 2 5  Part 7, has been revised 
to establish uniform policy for entering 
into and administering cleaning services 
contrecte. 
In conefderotion of the foregoing, 39 

CFR 601 la amended by adding the 
following to 05Ol,105: 

Q 601.105 &nmdmmtB to tho Pwhl 
c~tnct lng Manual, 

[S U.S.C. 552[a], 39 U.S.C.401,4W, 410.411. 
-1 

Note.-Jncorporation by rclorencc 
provisions approved by the Director of the 
Fdeml Ragistor on December 3,1971, and 
extended at 42 FR ZBPM, June 9.1W7.43 PR 
22717, May 20.1978. and at Qll FR 31976. June 
4.18f8 [corrected at 44 FR 32369. fune 0. 
1979). 

Fred Egg)tdtnn. 
Assfstunt Gencml Counsel Legislulit'c-' 
Division 
*TI DOC D o c 2  filed 1 t 1 P ~  U:45 urn1 

Q W  C m E  7710-124 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Office for Clvil Rlghta 

Office of the Secretary 
IS  CFR p ~ r l 8 e  
Till, 1% of the Education Amendments 
of 1972; Policy Intrrpretrtlon; Title 1% 
and In9ercolleglstr Athletl~a 
A~ENCY: Office for Civil Rights, Office of 
the Secretary, HEW. 
mron: Policy interprets tian. 

SUMMARC The foUowJng Policy 
Interpretation represent6 tho 
Department of Health, Education and 
Wrrlfare's Intcrprehtion of the 
intercollegiate athletic provisione of 
Title IX of the Education Amendments 
of 1972 and its implementi~ regulation. 
Title IX prohibits educatlonel promems 
and inetituHons funded or olhenvise 
supported by the Department from 
discriminating on the basie of sex. The 
Department publiehod a proposed Policy 
Interpretation for public comment on 
December 11,1978. h e r  700 comments 
reflecting a broad range of opfnlon were 
received. In addition, HEW eteff visited 
eight univereities during rune and luty, 
1979. to nee how the proposed policy 

s and other suggested alternatives would 
apply in actual practice at indlvldual 

f campuses. The final Policy 
Interpretetion reflect8 the many 
comments HEW recelved end the rosults 
of the individual campus visits. 

, E W E m  D A ~  December 11,1879 ' M R  FURTHER INFORM~TION COHTACt: ' Colleen OConnor, 330 Independence 
Avenue, Washington. D.C. (202) 246- 
8872 - 
8UPPl.EMEMARV INFORMATlON: 1 I. bgs l  Beekgmund 

I A. The Statute 

] Section m1(~) of ~ i t l e  I X  of the 
Education Amendments of 1972 

1 provides: 
, No pereon in Ule United Slalce ahall. on the 
a basis of sex, be excluded from participatian, 
in, be dcnied the benefits of. or be sub~ectcd 
to dirrcrlmlnatlon under any education 
program or activity receiving ~edcral 
financial anelstance. 

Section 844 of the Education 
Amendments of 1974 further providee: 

' The Secretary of (of HEWJ shaU pmpsre 
and publish ' ' ' proposed regulations 
implementing the provisione oiTille IX of the 
Education Amendments of 3972 relating to 
tho prohibition of sex discrimination in 
federally ae~ietcd education programs which 
shall Include with respecl to ~ntcrcollcgia~e 
athletic activities reaeonable omvieions 
coneiderlng &o nature OF particulot eporte. 

79 / Rules end RegulatJono 71413 

Congress passed Section 844 after tho 
Conference Committee doleted a Senote 
floor amondment that would hove 
cxemptcd revenuo-producing athletics 
from the jurisdiction of Title IX. 

8. The Regulation 
TIie regulation Implementing Tltle IX 

is sct forth. in pertinent part, in the 
Policy Interpretation below. It wae 
signed by Preetdcn! Fwd on M o y  27, 
1975, and submitted to Ule Congrces for 
review pursuant to Section 431(d)(l) of 
the General Education Provieions Act 
(GWA ), 

During this review, the House 
Subcommittee on Postsecondary 
Education held heartngs on a teeolution 
dlsepprovlng tho regulatlon. The 
Congreee did not disapprove the 
regulation within the 45 days allowed 
under GEPA. end B therefore became 
effective on luly 21,1975. 

Subsequent heating8 were held in the 
Senate Subcommittee on Education on a 
bill to exclude revenues produced by 
sports to the extent they are used to pay 
the costs of tbose sports. Tho 
Committee. however, look no action on 
this bill. 

The regulation established e three 
year h-aneltion perlod to give institutions 
time to comply wfth its equal athletic 
opportunity requirements. That 
transition period explred on July 21, 
1978. 

11. Purpose of Pollcy InterprataUon 
By tho end of July 1878, the 

Deportment had received nearly 100 
complaint8 alleging discrlminetion In 
athletics against more than 50 
institutions of higher education. In 
attempting to investigate theso 
cornplointe. and to answer quostior~s 
horn the university community, the 
Department determined that it should 
provide further guidance on what 
constitutes compliance with t h e  law. 
Accordingly, thia Pollcy interpretation 
axplains the regulation eo as to provide 
a Framework within which the 
complaints can be resolved, and to 
provide institutions of higher education 
with additional guidance on the 
requirement8 for compliance with Title 
IX in intercoilegiato athletic programs. 

111. Scope of Appficalion 
This Policy Intewretstlon is designed 

specifically for intercollegiate athletics. 
IIowever, its general principles will 
often apply to club, h~tramural, and 
interscholastic sthletic programs, which 
ore also covered by regulation.' 

'The wgulntion spcdficully rcfcrv to club sport8 
aapumtfly from i~tercollcgiule athtellcs. 
Accordingly, under lhln Polloy Inlcrprelrlion, club 

Footnotes continued on next page 
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Accordingty, the Policy Intcrpreblion 
may be used for guidanco by lhe 
administmion of much pmgmms when 
appropriate. 

Thie policy interpretation applies to 
any p~b l i c  or plivale instltution, person 
or othct entity that operates an 
educational program or actIvlty which 
receives or benefit8 Emm fmenciel 
assistence authorized or extended under 
a law adnllnlstend by the Department. 
Thie includes educational InsUtutionrr 
whore students participate fn HEW 
funded or guaranteed student loan or 
aeaistance pmgrms. For further 
information aee definition cf "recipient" 
in Sectlon tlB.2 ~ f ~ t h e  TiDe LX regulaHou 
N. Summsrg or md Policy 
In te rpre ta~o  

The final Pollcy lnterpretallon 
clarifies the mean'rl g d "equal 
opportudty" in intercollegiate athletics. 
It explains the factors and standards set 
out in the law and regulation which the 
I?epertment will consider in determining 
whether an institution's Intercollegiete 
arhle tics program compliee with lhe law 
and regulations4 It also provides 
guidance to assist Institutions in 
dctermInlng whelher any di~paritles 
which may exist between men's and 
d women's program sro JusttRable and 
nondisdminetory. The Policy 
Interpretation ia divided into Chres 
sections: 

CompIimc~ in finoncid Assis f~ce  
(Schol~rsh@sJ Based on A lhletic 
Ability: Pursuant to the replalion the 
governing prhdple h thir m a  Is lhat 
all such asdslance &odd be available 
on a aulbatantiaUy proportional baab to 
the number of male and female 
perticipants in the inelilutia's alhletic 
P"W=m. 

CornpIi~nce in Orher mOgmm 
Amas (EQulpmenl a d  supplies; gumes 
ondpractict? tirneo: irove/mdper diem; 
caachilyg and academic tumriiy; 
assignment und compensotim of 
coac~Fes und tutors: lockerrooms, clnd 
pmctica and comperitive fac1Yities: 
nleu'ica! a7d twiitingfu~l'Iities; housi~,? 
onddiniqg fac~Yities: pu&1iwWb~ 
recruitmenC and supporl serv~cesl: 
Pursuant to the regulation, the governing 
principIe l e  that male end Female 
athletes should receivle equivalent 
treatment, benefits, and opparlumties. 

Compliance in Meeting lhe 
Interesk ond Abilities u f M u b  and 
Femaje Students: Purauant lo the 
regulation, the governing in 
this area is  that the athletic interests 

rootnotes conUnued from Baa. Plse 
teams. wlll not be wruidertd lo be btemll&lc 
leomrtrcrpt cbosr Inrtancehwhcre lhry 
regularly pPrUclpa te in vnrslty amptl l lon.  

and nbilitlee of mole and female womcn to participate and compctc ot all 
students musl be equally effeclivoly Icvcls. 
accommodeied. The major reasons for the change In - - . - . - - - . 

V. Major Changea to Pmpused Poky appmarhare as follows: 
[I] institutions and represcnlalivcs of 

Interpwlalion athletic pronraa; parllcipantcr expressed 
. The final Policy Interpretatfon has a need for more definitive guidance on 

been revised from the one publlehed in what constituted compliance than the 
proposed fonn on December 11,1g78. discuseion of a preaumptlon of 
The propoeed Policy laterpmlallon war compliance provided. Conswucntly the 
baaed on a two-part approach. Part I find Policy Interpretation explaina lhe 
addrerrsed equal o portunity far d meaning of "equal athlstic opportunity" 
parliclpants In a etlc programs. lt in sucb a way as to feclJitiea an 
required the elimination of asseaement of compliance. 
dlscrimlaation in financial supporl and (2) Many comment6 reflected a 
other benefits snd opportunities in an serious misunderstanding 01 the 
inetitulion's existing aMeUc program* prssumption of compliance. Most 
Inetitutions could establish a lnslitullonr based objectione to the - 
presumption of compliance if they could propored Policy lnterpretaUon ia part un 
demons Irate tha I: the mmumption that feilura to pmvlde 

O'Avera per capita" expenditures compelling justifications far disparltiee 
ror male lurf%malr athletes were in per capita expenditures would bave 
substantiaHy equal in the ere6 of automatically resdted in a findine of 
"readily financially measurable" noncompliance. In fact. such a failure 
bunents and opportunities or, if nbt, that would only have deprived an Institution 
any di6~e;rities were the result of of the benefit of the pnenmpff on that it 
nondiaeriminalory fectom, and was In compliancs with the law. '2he 

Benefits and opporlunitim for male Department would still have had the 
and female athletes, in areaa which are burden of demonstrating that the 
not flnandaIly meaeursble, "were institution war actually engaged in 
comparable." unlawful discrfmlnation. Since the 

Pprt U of the proposed Policy purpose of issuing a policy 
Interpretatlun addressed an Institution's interpretation was to clarify the 
obligation ta accommodate effectively regulation, the Department ha8 
l'le athletic intereats and abilities of determined that the approach of eta ting 
women a s  well as  men on a continub8 actual compliance facrorvl would be 
bnsis. It r e q u i d  an instltution either: more useful to all concerned. 

To follow e policy of development (9) TBe Department has concluded 
of its women's alhlelic program to Ihr.1 purely financial measures such as  
provide the psrtidpalion and * lhrl per capita test do not in themselves 
competition op orlunitfcs needed to K oft,\r conclusive documentation of 
accommodate t e gmwing inlemsta and discrimination. except where the benefit 
abilities of women, or or opportunity under review, Iike a 

To demonatrate that it waa ~cholanhfp, ia itwlf hanclal In nature. 
effecUvely (and equally) accommodating Con~equet~tly, in the final h l i  
the athletic internsto and ebliitles of Interpretation, the Department I as 
a~udents, particularly an the interests detailed the facton lo be coluldared in 
and abilities of women studcnts eaaesdng actual compIiance. While per 
develo ed. capita breakdowns and other devices to 

Whig Lhct benlc comlderations of examine expenditures patterns will be 
equal opportunity remain, the final uscd as tools of analysie in the 
Policy Interpretation eels forth the Deparlment'a investigalive process. i t  is 
factors &at will be examined to achievement of "equal opportunity" for 
detennlne an inetitution's actual. ae which d p i e n t a  are responsible and to 
opposed to presumed. compliance with which qhe nnal Policy Interpretation is 
Title IX in the area of intercollegiate addrassed. 
athletics, A description of the commenls 

The nnal Policy Interpretation does received. and other information 
not contain a separate section on obtained through the comment/ 
institutions' future responsibilities. consultation process, with a description 
However, institutions remain obligated of Departmental action in msponsc to 
by the Title W regulation to Ihc major points raised, is set forth at  
accomrnodote effectively the intcresls A ~ o e n d k  to thie document, -. 
and abilities of male and female 
students regad to ,he d VI. Historic Patterns of Intercallegiake 
sports and levels of competition Alhlelics Pmgram Development end 
available. In mosl cases, this will entail 'peralfans 
development of athletic prognuaa that In its proposed Policy Interprclation of 
substentia'lly expand opportunitiee for Decombcr 11,1978. the Department 
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published n summary of historic 
patterns affecting the rclotive ~tatuo of 
men's end women's ethlctic programs. 
The Department hae modificd that 
summary to reflect additional 
information obtained during the 
comment and consul~ation process. The 
summary Is ect forth a t  Appcntliv A to 
this document. 
VII. The Pdicy lnterpmtation 

d 
This Policy Interpretet'on clarifies thc 

obli ntions which recipients of Federal 
aid favc andor TiUe IX  to provide equal 
opportunilics in ethletic programs. In 
particulnr, this Policy Intcrprelation 
provides a means 10 assess an 
institution'a cornplbnce with the cqud 
opportunity requiremcab of Ihe 
regulatiod which are set forth at 45 CFR 
88.37(c) and 88.41[c). 
A. Athletic Finuncial Assistonce 
(Scholorshipsl 

1. The Reguloli~n-Section B6.37[c] of 
the regulation provides: 

[lnsti tutions mwt pmvidr reasonable 
opportunttice 11 or such award [of f i n c i a l  
as3istenca] for mernben of each sex in 
proporHon to the nuflb:r o!studen!s of cnch, 
scx participating in intcr-collegiale 
nthlbticn.' 

2. The &!icy-The Department win 
examine compliance with fhis provision 
OF thc regulation primarily by means of a 
financial comparison to determine 
whether proportionately equak amountlr 
of financial asstetance (scholarship aid] 
aru available to men's and women's 
athletic programs. Tho Department will 
measure compliance wiQ thir standard 
by dividing the amounts of aid available 
for the memhsre of each sex by Ute 
numbern d male or female-participants 
in the athletic program and comparing 
the result& Institutions may be found in 
compliance if  thir comparik results in 
substantially equal amounts or if a 
resulting disparity can be explatneb by 
adjustments-to take into account 
leltimate, nondiscriminalorg factors. 
I'kn ouch factors a~e: 

a. At public institutions, the higher 
cgsts of tuition For students from out-of- 
state may in some years be unevenly 
distributed between men's and women's 
programe. Thew differescel will be 
considemd nondiscriminato~ if they are 
not the result of policies or praclices 
which dispmporliom tdy limit the 
availability of outsf-state s~h&rships 
to either men or womeh 

b. An Institation may make 
reasonable orokssional decisions - -. - .. 

concerning ihc awa:ds moet approprittk 
for promam developmenL For example. 
team development initially may require 

*Sre oleo D -;[a) 01 lho 

sprettding ~cholar,Siys over as much us 
11 full nonuration Ifour yearn1 of student 
nthlutcs. This may resilt in ihe award of 
fcwor ocho1arehips in the first few years 
thcln would be necessary to crcate 
proporlionollty between male ond 
female othletce. 

3. Applimlion of the Policy--a. This 
scclion  doe^ not require 8 proportionate 
number of scholnrshipr for men and 
wumon or individual scholarchipa of 
equal dollar value. It doer mean tho! the 
total amount of scholarship aid made 
aveileble to men and women must bc 
substantially proportionate to their 
participation rates. 

b. When financial esristance b 
provided Ln fonns olher than grants. the 
distribution of non-grant assistance will 
also be compared to delcrmlns whcther 
equivalent benefib are proporlionately 
available to male and female athletes. A 
dispmportionate amount of work-related 
aid or loans in the assistance made 
available to the mcmbem of one scx. for 
example, could conslitute a violation of 
Title 1X. 

4. Definitiam-For pwpoeer of 
examining compliance with this Section, 
the parlicipanb will be defmed m those 
athlc tea: 

a. Who are receiving the 
institutionally-sponsored support 
normally provided to athletcr campeling 
tat the imtltution involved. e.g., 
coaching, equipmdrt, medicel and 
train in^ room aenim, on a r&ar 
baeib during r sport's season; and 

b. Who are prrrticipting In organized 
practice sessions and other team 
meetings and activities on a r tgu l~r  
b ~ ~ i s  during a sport's season: and 

c. Who are listed on the cligibilily or 
squad list8 maintained for each aport, or 

d. Who, becaue of injury, cannot 
meet a, b. ur c above but continoe to 
receive financiel aid on Ule basis of 
athletic ability. 
B. Eguivu!ence in Other Athletic 
Benefils and Opportunities 
1. The ReguIation--The Regulation 

requires that recipients that operate or 
sponsor interscholastic intercollegiate; 
club, or intramural athletics. "provide 
equal awetic opportunitier for members 
or both sexes." In determining whether 
an institution is providing equal 
opportunity in intercollegiate alhhtics. 
the regulation requires the Department 
to consider, among others, the following 
fuctom: 

0)' 
(2) Provision and maintenance of 

equipment and supplies: 

'W.Q'l[cj (1) on thc ncwmmodalian or rtudmr 
inktmlf and ubililics. lo wvcred in debit in l h  
fullrwviq Scclion C of l h i  policy Inlsrprctufion 

(a] Schcdull~~g of gamcv and prectica 
timsa; 

(4! Travel and per diem expcnecs; 
(5) Opportunity lo receive coachina 

nnd academic tutoring; 
(6) Assignment and coi~lpcnsalion of 

coucher and tutore; 
(7) Provision of locker rooms. practice 

und competitive racilitics; 
[el Provieion oCrncdical a n d  trainina - - - 

servlr; 1 and facilitice: 
Y 

(9) Provision of housing and dining 
scrviceo and facilities; and 

(10) Publicity 
Section 80.41(c) also perrnita the 

Director of the Office for Civil Rights to 
consider other factors in the 
determination of equal opportunity. 
Accordingly, Ihla Section also addresses 
recruitment of student athletes and 
provialon of oupporl eervicea 

This bet ib not exhnuotive. Under Lho 
regulallon, it may be expanded aa 
necessary at the discretion of Ihe 
Director of Qe Office for Civil Rights.' 

2. The Policy-The Department will 
assesa compliance with both the 
recruilment and the general athletic 
program reqlrten~enta of the regulation 
by comparing the availability, quality 
and kinds of benefits, opportunities. and 
treatment afforded members of both 
scxee. Inetitutiom twill be in compliance 
if the compared rogram cornponente 
are equivalent. & ~ t  is. equal or equal in 
dffect. Under this rtendard, identical 
benefits, opportunities. or treatment are 
not required, provided the overdl effect 
of any diffemncee is negligible. 

If com@.ao of program 
components reveal that treatment, 
benefits, or opportunities are not 
esuivalent In kind, aualitsr or 
availability, a fmdin'g of compliance 
may still be justified if the differences 
am-the reeult of nondiscriminatory 
fuctore. Some of the faclora tho4 may 
justify these differences are ns followa: 

a. Same aspects of athletic programs 
may not be equivalent for men and 
women because of unique aspects of 
particular sport8 or athletic activities. 
This type of dietinction was called lor 
by tne "Javits' Amendmentw6 to Title K, 
which instmcted HEW to make 
"rensonable [regulatory) prowisions . 
considering the nature of particular 
sports" in intercallegiate athletics. 

Generally, these differences will be 
the rcsult of factors that are inherent to 
the basic operation of specific sports. 
Such factora may include ~ l e s  of play, 
nature/replacement of equipment, rates 
of injury resulting from participation. 

*!h~slso  8 eo.41(o) and (b) or the wyuli~fion. 
"Secllon 844 ortho Educnlim Amcndmenlsof 

197e hb. LWW, nclc vlrL [August a, lW41 an 
Slnl. 012 
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nature af facilitiee roquired for instructional devices, and conditioning general, a violation of Section 88.41 [c)((i) 
competition, and the maintenance1 and wei ht training equipment. wi!l be found only where compensalion 
upkeep requirements of those facilities. ~ompfiance will be assessed by or assignment policies or practices deny 
For the most part, differences involving examining, among other factors, the male and female athletes coaching of 

. such f a c t 0 ~  will occur in programs equivalence for men and women of: equivalent quality, nature, or  
offering football, and cpnsequently these (1) The quality of equipment and availability. 
differences will favor men. If sport- supplies; Nondiscrirninotory foctore can offcct 
specific needs are met equivalently in (2) The amount of equipment and the compensation of coaches. In 
both men's and women's programs, supplies; determining whether differences arc 
however, di:femnces in particular (3) The suitability of equipment and caused by permissible factora. the range 
program components will be found to be supplies; and nature of duties, the experience of 
justifiable. (41 The maintenance and replacement Individual coaches, the number of 

b. Some aspects of afhletic programs of the equipment and supplies: and partic!pants for particular sports, the 
may not be equivalent for men and (51 The availability of equipment and number of assistant coaches eupervised. 
women becauoe of legitimately sex- supplies. and the level of competition will be 
neutral factors related to special b. Scheduling of Games und Pmctice considered. 
circumotances of a temporary nature. Time8 f8 BB.41(~1(3)). Compliance will be Where these or eimilar factors 
For example, Itiqe disparities in aeseflsed by examining, among other represent valid differences in okill. 
recruitment activity for any particular factors, the equivalence for men and effort. responsibility or working 
year may be the result of annual women 6E conditions they may, in specific 
fluctuations in team needs for firet-year (1) The number of competitive events circ-stancae, justify differences in 
athletes. Such diferencer are jurtfflable per sport; compensation. Similarly, there rrray be 
to the extent that ~ e y  do not reduce (2) The number end l e ~ t h  of practice unique e!tuations in which a particular 
~vera l l  eqlrallty of oppo-ty. opportunities; person may possess sucl~ an outstunding 

c. The activities directly associated (9) The time of day competitive events record of achievement a s  to justify an 
with the operation of a competltlve =re ~cheduled; ebnorma;ly high ealary. 
event in a single-sex sport may, under (4) The time of day practice (1) Assignment of Coaches- 
some circumstancae. create unique opportunities are scheduled; and Compliance will br: assessed by 
demands or lmbalancer in particular (6) The opportunities to engage in examining, among other factors. the 
program componenEe. Provided any available pre-season and post-season equivalence for menpa and women~s 
speciai demands associated with the competition. coaches of: 
activities of sports involving c. Tmvel and Per Diem Allowances (a] Training, experience, and other 
participants of the other MX am met to (4 86.41[~)[4)J. Compliance will be professional qualifications; 
an  equivalent degree, the reaultirlg asseseed by examining, among other 
differences may be found 

(b] Rofeesional standing. 
factors, the equivalence for men and 

9. (2) Assignment of Tutors--- nondiscriminatory. At many schools, for ' women of: 
example, certaln sports-notably 

Compliance will be assessed by 
11) Modes of transportation; 

football an2 men's basketball- 
examining, among other factors, the 

(2) Housing fb'Jliahed during travel; equivalence for men's and women's traditionall draw large crowds. Since (3) Length of stay before and after 
the cost8 ormanaging an athletic event competitive events; 

tutors oE 

increase with crowd size, the overall 
(a] Tutor qualifications: 

(41 Per diem allowancee; and 
support made available for event (5) Dining arrangement s. (b) Training, experience. and other 
management to men's and women's d. Opportunity to Receive Coaching qualifications. 

(3) Compensation of Coaches- 
programs may differ In d e p e  and kind. undAcademic Tutoring (4 85,4l[cJ[511. Compliance will be by 
These difference, would not violate (1) Coachhg-Compliance w-.ll be ex~mining, among other factors, the Title IX if the recipient does not limit the assessed by examining, among other equivalence for and womcn.s potential for women'r athletic eventa to factors: 
rise in spectator appeal and if the levels (a) Relative availability of full-time 

coaches of: 

of event management support available coaches; (a) Rate of compensation (per aport. 
to both programs are based on sex- (b) Relative availability of part-time per season): 
neutral criteria e.g., facilities used, d and assistant coaches; and (b) Dura tioir of contracts; 
projected atten ance, and staffing (c) Relative availability of graduate renewal; (c) Conditions relating to contract 

needs]. assistants. 
d. Some aspects of athletic programs (2) Academic tutori&ompliance (dl Experience: 

may pot be equivalent for men and will be assessed by examining, among (e) Nature of coaching duties 
women because institutions are other factore, the equivalence for men 
undertaking voluntarg' affirmative and women oE (P) Working conditions: and 
actiona to overcome effects of historical (a) The availability of tutoring; and (g) Other terms and conditions of 
conditions that have limited (b) Procedures and criteria for employment. 
participation In athletics by the obtaining tutorial aesiatance. 14) Compensation of Tutors- 
membere of one sex. This is authorized e. Assbnment and Compensation of Com~:iance be assessed by 
at # -.3(bj of the regulation. Coaches and ~~t~~~ (4 a41(c)[8)~.6 ln among other factors, the 

3. Application of the Pol~'cy-Generd equivalence for men's and women's 
Athletic Pivgmm C ~ m p o n e n f ~ .  'The Department'o Jurlsdlctlon over the tutors of: 
Equipment and Supplies [s #.41(~)[2)). employrnen~ precllcer of recipients under Sul~port - ---- 
Equipment and supplies include but are 14 M.51-6fJ.01 of the Titlc IX rugulolinn hns bccn eonsidar the rampennelinn of cnnchrn , ~ f  nr,,n ,,,,,I 

not limited to unifonnr, other apparel, au~ceasfully chnllengcd in scverttl cuurt cc~sea. women in the delennln~l~ion of thr ectllr~l~ty of 
Accordingly. the Department has sumpended nthletic opportunity prnvided to r n ~ ~ l r  end fr.ni.~iv 

@'~ort-@~ecifi~ equipment and enforcement of Subpurl E. Sccllon 8i3.4l[c)(Ol of the sthl~tcs. It ia on thla section of thr regt~l.tltlrn ~h.,t 
general equipment and supplies, reuulallon, however, aulhorlrns the Department to thla Policy Intsrprctation 1s buarrl. 
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(a) Hourly ratc of payment by nature 
of subjects tutorcd: 

(1)) Pupil loads per tutorinp suasoa 
(cl Tutor suallications; 
id] ~xperiencc: 
(c] Other tcrms and conditions of 

employment. 
f. Pmvision a/ locker Rooms. Proc!icc 

and Cornoefilive Facililics 
(8  80.41(;)(7)). Compl innco will be 
asscssod by examining. among other 
faclors, the equivalence for men and 
women oC: 

(1) Quolity and availability of the 
fncilities provided for practice end 
coinpetilive evenls; 
[2) Excludvity of use of FaciIitics 

provided for practice and competitive 
evcnls; 

(3) Availnbili of tockcr rooms; 
(4) Quality o l  1 ockcr rooms; 
(5)  M?intenance of practice and 

competltwa facilities; a?d 
(6) Prepamlion of fecilitfes for 

practice and competitive evonte. 
g. Proviaion ofMedjc01 and Tmining 

Facilities and Services (% 86.47(~)(8)]. 
Compliance will be assessed by 
examining, among othcr factqrs, the 
equivalence for rncn and women ofi 

{I) Availability of medical personnel 
and assistance: 

(2) Health, accident and injury 
insurance coverage; 

(31 Availability and quality of weight 
and training facilities 

(4) Availability and quality of 
facilities: and 

con&ti0n? (5) Avalla ility and qualifications of 
athletic trainere. 

h. Provision of Housing and Dining 
Facilities and Services ($86.4I(c)(Q)). 
Compliance will be aesesscd by 
examining. among other factors, the 
equivalence for men and women of: 

(1) Housiw provided; 
(2) Special services as part of housing 

arrangements (e.g., laundry facilities, P$~Y space, maid service). 
I. Pu li'dy (B 88.41(~)~10}). 

Compliance will be assessed by 
examining, among other factors, the 
equivalence for men and women of: 
(1) Availability and quality of sports 

information personnel; 
(21 Access to other publicity resources 

for men'g and women'a programs: and 
(31 QuanULy and quality of 

publications and other promotionsl 
devices ieaturlng men's and women's 
programs, 

4. Applicution of fhe Poficy-Other 
Faclors fi B6.41(cfl. 8. Becruifmedt of 
Student Athletes. 'The alhletic 

'Public undergraduate inslitulions nrc ulso 
subjcct to the gencral enti.discrlmlnotion prnvleion 
at f %a of ths mgulotlan, which rcads in part 

"A recipient ' ' ' sholl not dlecriminnle on the 
h u s i ~  or  sox in thc recruilrncnl und trdmission nr 

recruitment pruclices of institutions 
ottcn nffoct r l~e  overall provision of 
opporl?lnity to male and female athlelao. 
Accordingly, whcro equal athletic 
opporh~niuee are not present for male 
and female students, compliance will be 
asscesed by exominlng the recrultrnent 
practices of the attrletic programs for 
both sexes to determine whether the 
proviaion of equal opportunity will 
reaulre modification of those practices. 

Such examinations will review t l~o 
following faztors: 

(1) Whelher coaches o r  olher 
professional athletic personnel Ln the 
pro rcma serving male nnd fomak 
i i t h t e l  aro provided with substantidly 
equal opporlunitles to recruit; 

(2) WheQcr Ulo financial and olhcr 
resources made available for 
recruitment in male and female athletic 
programs arc equivelentIy adequate to 
meet the neoda of each p r o p m :  and 

(31 Whether the differences in 
bencfita, opportunities, and treatment 
afforded ptuspcclive studcnt athletes of 
each sex have a disproportionately 
limiting effect upon the recnritmenl of 
students of eitber sex 

b. Pmvision of Support Semites. The 
administretive and clerical eupport 
provided to an athletic program can 
effeci the overall provision of 
opportunity to mole and Female athleles, 
particulerly to t h o  extent that the 
provided services enable coaches to 
perionn better their coachlng functions. 

In the provision of support services, 
compliance wfll be asseseed by 
nxarnining. among othcr factom, the 
equivalence of: 

(I) The amount of administrative 
~ssistonce provlded to men's a d  
rvomen's pmgrams: 

(2) The amount of secretarlul and 
clerical assistance provided to men's 
and women's programs. 

5. OvemlJ DetermSnation of 
Canrpliunce. The Department wlll base 
its compliance determination undcr 
5 %.41[c) of the regdalion upon an 
examination of the following: 

a. Whether the policies of an  
institution are discriminatory in 
langueg~or effect; or 

b. Whelher disparilies 09 a substanlial 
end unjustilied nature exist in the 
benefits. treatment, services, or 
opportunities afforded male and fernale 

athletes In h o  institutlods progrsm as a 
whole; or 

c. Whether dieparities in benefits, 
troatment, eervicee, or opportunltics in 
indlvidunl segments of Ihe pro&-nrn oro 
substantlal enough in and of lhcmselvcs 
to deny equality ofolhlstic opportunity. 
C Effective Accomnrodation of Stud~nt 
Interests and Abilities, 
lo The Regulation. The regulation 

resuircs institutions to accommodate 
of&ctively tho interests and abilities of 
students to tho extent nocee9ery to 
provide cquol opportunity in tho 
selection of sports and levcla of 
competition available to membcre of 
both sexes. 

Specifically. the ruguSation. at. 
O 00.41(c](l), requires the Director to 
coneider, when delormlning whether 
equal opportunities are evailoble- 

Whether Lho relection of apo* and lcvcla 
of cornpetltlon eflec~vely a&ommodote rhc 
lnlercsts md abllltins of mcrnbers of bolh 

Section 86.41lc) also peInil8 the 
Director of the Ofrice for Civil Rights to 
consider other factors in the 
deterrninatlan of equd  opportunity. 
Accordingly, thia aeetion also addrcssea 
competitive opportunillos in lerme of the 
competitive team adiedulee available to ' 
alhlctes of both sexea. 

2 The PoZ!cy. The Department will 
aesess compliance with the interests 
and abilities section of the regulation by 
cxamining tha following factors: 

a. The detennlnatinn of athletic 
interests and ablitiea of students; 

b. The eelection of sports offered; and 
c. The levels of competition available 

including the opportunity for team 
competition 

3. Application of the Policy- 
Determinolion of Athletic Inlemsls and 
Abililies. 

Institutions may determine the 
athletic interesta end abilitiea of 
students by nondiscriminatory methods 
of their choosing provided: 

a. The processes take into account the 
nctionally increasing kevels of women'a 
intcroste and abilities; 

b. The methods of determining interest 
and ability do not disadvantnge the 
members of a n  underrepresented sex; 
c The methods of determining ability 

take into account team performance 
rccords; and 

slurknls. A rrdpienl may bo m u i r e d  10 undcrtukn d. ~h~ metha& aR responsive to he vddillonul recruitrncnt c l f d a  for one &ex Hr 
remcdinl nction - and may choose to undertska expressed interests of etudents capable 
BUCII elforls aa affirmative action ' '" of intercollegiate competition who are 

~ c c o r d i n & .  inptifuliona subjcct to 1 86.23 arc members of a n  underiepresented sex. 
rsquirod in'ell cupen to miaintictn rquivnlcntly 4 .  A~vlication of  the Poficv- . -  -~ 
effcclivc recruitment programs for bolh s ~ x c ~  und. selecij& o ~ ~ p o r b .  
under f E8,41(cJ, to provide oquivalcnt benefitn. 
oppwtunitin a d  l rc~tment  to srndcnt athlutus 01 In the selection of eports. the 
buth SCZCS. regulation does not require inditutjune 
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to Integrate 'their teams nor  to provide 
exactly the same choice of sports to men 
and women. However, where en 
Lnstitutlon eponsoM a team h a 
particular sport for membem of one sex, 
it may be required either to ermit the Ig excluded sex to try out for e team or 
to sponsor a separate team for the 
previously excluded eex. 

a, Contact Sporb-Effective 
accommodation meanb that if an 
htitution spmore  a team for members 
of one rox iu 8 contact a orl, It must do 
80 for memben of the o tl er sex under 
the foUowlng c umstancee: t The oppor Itlet lor members of 
the excluded sex have historically been 
TImIted: and 

(2) There is suMcient interest and 
abllity among Ihe members of the 
excluded sex to sustain a viable team 
and a reasonable expectation of 
intercollegiate c~mpstition for &at team, 

b. Non-Contact Sport&-Effective 
accommodation meane that If an 
institution sponsors a team for mernbere 
of one sex in a non-contact sport, It must 
do  so for members of the other sex 
under the .following circumstances: 

(1) The opportunities for membem of 
the excluded sex have histodcaUy been 
limited; 

(2) There le sdicfent Lnterest and 
a'bllity among the membem olthe 
exduded sex to rmetain a vlable team 
and a reasonable expectation of 
lntercoUegiate cornpetitition for that team: - 
end 

[S) Membem of the <excluded sex do 
not poeseea sufficient eklll to be selected 
for a single integrated team, or to 
compete aetlvely on ouch a learn If . 
selected. 

6. App1icaCion ofthe Policy-Levels of 
Compeiirion. 

In effectively accommodating the 
hterests and abllitles of male a d  
fema!e athletes, htitutions muat 
provide both the opportunity for 
 individual^ of each aex to parllcipate In 
intercollegiate competition, and for 
athletes of each aex lo have competitlve 
teem achedulee which equally reflect 
thelr abilities. 

a. Compliance rvill be asaeased in any 
one of she following ways: 

[I] Whether intercollegiate level 
participation opportunities for male and 
Female students are provided in 
numbers subelanllelly propwtlonate to 
iheir respective enrollments: ar 

121 Wilere .the menibers of one sex 
have been and are underrepresented 
among intercollegiale athletes, whether 
the institution can ehaw a history and 
continuing practice d program 
expansion which is demonsbably 
xwsponsive to the developiq interest 

and ablllties of the members of that eex: 
or 

(3) Where the meallbere of one sex are 
underrepresented among intercollegiate 
athletes, and the Inelltution cannot show 
a conIinulng practice of pro am B expansion much ae that cite above, 
whether it can be demonstrated that the 
lntercatr and abilities of Ute mernbere of 
thet sex have been fully end effectively 
accommodated by the resent program. R b, Compliance with I is pmvision of 
the regulation will abo be assessed by 
examining the following: 

(1) Whether the competitive schedules 
for men's and women'e teams, on a 
program-wide basie, afford 
proportlonelly almllar numbers of male 
and female athletes equivalently 
advanced competitive opportunllies: or 
(23 WhetJm~ the InsUtution can 

demonstrate a hlstory end continuing 
practioe of upgrad the competitive 
opportunitie~ avai~fpls to the 
historically dlsadvanleged eex as  
warranted by develo trig abilities 
among tbe athletes o f that sex. 

c. InsUhrtions are not required to 
upgrade teams to Lntercollegiste elatua 
or othervvlee develop intercolleglate 
upode absent a reaaonnble expectation 
thet intercollegiate competILion in that 
sport will be available wilhln the 
Inatltution's normal compedfive realone. 
Inalltutione may be required by the Title 
1X regulation to actively encourage the 
development of such competition, 
however, when overall athletic 
opporlunities within that region have 
been hislodeally llmlted for the , 

members of one sex. 
0, OverollDetermination of 

CompIftutce, 
The Departmellt wlll base Ite 

complianoe determination under 
1 BB.41(c) of the regulation upon a 
determinetion of the foUowiq: 

a, Whether the polides of an 
institution are discriminatory In 
langue e or effect; or 
b Wtelher di8parlties of a subdmntial 

and unjusMed nature In the benefits, 
trealment, servicee, or opportunllies 
afforded male and female athletes exist 
&I the institution's program as  a whole; 
or 

c. Whether disparities in individual 
segment8 of the program with reepect to 
benefite, treatment, services, or 
opportunities .are substantial enough in 
and of themsalvea lo deny equality of 
athletic opportunity. 

VIII. The Enforcement Process 
The process of Titlg l X  enforcement Is 

set forth in 5 88.71 of the Title IX 
regulation. which incorporates by 
reference the enforcement procedures 
applicable to Title VI  of the Civil Rights 

Act of '1984,"I'he enforcement proceee 
preecrlbed by the regulation is 
supplemented by an order of the Fodsr~ll 
District Court, District of Columbia, 
which establishes time f r am~s  for each 
of h e  enforcoment steps,m 

According to the regul~tion, there are 
two ways in which enforcement is 
Mtiated: 

CornpIiance Reviews-Periodicnlly 
the Department must select a numbor of 
reclpiente (in this case, colleges and 
unfversities which operale 
intercolleglate athletic pro ems) and 
conduct investigation8 to P elermine 
whcther recipients are complying wlth 
Title U. [45 CFR 80.7[a)] 

Complaints-The Department must 
investigate ell valid (written and timely) 
complalnte alleging discrimination on 
the baeia oC eex in a recipient'tr 
pro ams. (45 CFR W).7(b]) 

'l%e Department must infonn the 
recipient [and the complainant, if 
applicable] of the resulte of its 
investigation. If the inveetigation 
indicates that a recipient la in 
compliance. the Department eletea this, 
end the case is closed. If the 
lnvestigation indicates noncom liance, 
thi Department outlines the vlo!ations 
found 

The Department has 80 days to 
conduct an lnveetigatfon and inform the 
recipient of its findings, end an 
additional Wl days to resolve violations 
by obtaining a voluntery compliance 
qreement fhrn the recipient. Thfe is 
done through negotiatione between the 
Deparhnent and the recipient, the goal 
of which is  agreement on a t e p ~  the 
recipient will take to achieve 
compliance. Sometimes the violation is 
wlalively minor and can be corrected 
immediately. At other tirnee, however. 
Ihe negotletiona result in a plan that will 
correct the violations within a epeclfied 
period of time. To be acceptable. a plan 
must describe the manner in which 
inslltutional resources will be used to 
correct the violation, It also must state 
acceptable time tables for reaching 
interim goaln and full compliance. When 
agreement Is reached, the Department 
notifies the institution that its plan is 
acceptable. The Department then is 
obligated to review poriodicalty the 
Lmplementation d the plan. 

An institution that is In violation of 
Title 1X may already be Implementing a 
corrective plan. In this case, prior to 
informing the recipient about ~e results 
of its investigation. the Department will 
detennlne whether the plan is adequate, 

"Ihoaa procedurer may be found at 05 CFR m.8- 
eQll and 4s CFR Part 8. 

WEAL v. Harris, Civil Action No. 741720 (D. 
D.C, December ZB iw]. 
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If tho plan in not adequate to correct the 
violations (or to correct them within a 
reasonable period of time] the rcclpicnt 
will be found in noncompliance and 
voluntary ncgotiatione will begln. 
However. if the institutional ~ l f l n  is 
acceptable, the Department will inform 
tho Institution that although the 
institution has vloletlone, it ia found to 
be in compliance because it i s  
implementing a corrective plan. The 
Department, in Lis  fnstence also, would 
monitor the progress of the institutlonel 
plan. If the instilullon subsequently doce 
not completely implement its plan, i t  
will be found in noncompliance. 

Whon a recipient is found in 
noncompliance and voluntery 
compliance attempte are  unsuccessful, 
the formal process leading to 
terminallon of Federal assistance will be 
begun. These procedures, which include 
the opportunity for a headng before an  
administrative law judge, are set forth at 
45 CFR 80,8-W).11 and 45 CFR Part 81. 

IX. Authodly 
(Seca. 901, ~ 2 ,  Education Amendments of 
1972. BB Stal. 973,374.20 U.S.C. 1881.1882; 
sec. W, Education Amendments of 1874, Pub. 
L. 83-380.88 Stat. 61% and 45 CF'R Port 8o) 

, Dated: December 3,1070. 
Roma SLswrrt, 
Director, Ojfico far ClvilR&hts, Departmefit 
ojhlcatth, Educalion, and Wel/on?. . 

Dated: Decembac4,1878. 
Patrida Robed~ Harrie, 
Stxrefor): Department of Hcolth, Education, 
and WeIfam. 

Appendix A-Historic Patterns of 
Intercollegiate Athletics Progrnm 
Development 

1. Participation in intercollegiate 
sports hoe histoatcally been emphasized 
for men but not women. Partially a s  a 
consequence of this, participation rates 
of women are far below those of men. 
During the 1977-78 academic year 
women students accounted for 48 
percent of the national undergraduate 
enrollment (5,496,OW of 11,207,000 
students].~Yet. only 30 percent of the 
intercollegiate athletes are women.' 
The historic emphasis on men's 

intercollegiate athletic programs has 
also contribuled to existing differences 
in  the number of sports and scope of 
competition offered men and women. 
One source indicates that, on the 
average, colleges and universjties are 

The Condition of Eduwfion IPiB. Niilionul 
CEnler lor Educatjon Slalistics, p. 112 . 

¶Figure obhbed From Auracislion for 
Inlercollc~lats AthIeticl for Women [AIAW) 
member survey. AJAWStmfure Imp!cmentotion 
S m y  DataSummafy, October I%'& p. 11. 

providln twice the number of eporls for 
men ee t E ey are for 

2, Parlicipation by women In sports i5  
growing rapidly. During the pcrlod from 
1971-1978. for example, the numbor of 
fcmale participants In o onized high 
school sports increased?mgom 294.000 to 
2,083,000-811 increase of over €03 
percent.' In contrast, between Fell 1971 
and Pall 1977, the enrollment of fomales 
in hlgh school decreased from 
approximately 7,800,000 to 
appr,oxirnately 7,160,000 e d9crcase of 
over 5 percent.* 

The growth in athletic participation by 
high school women hes been reflected 
on the cemyos~s of the nation's collegce 
and universities. Durlng the period from 
1971 to 1976 the enrollment OF women in 
lhc netion'e institutions of higber 
education rose 52 percent, fkom 3,400,000 
lo 5,2m,000.'During this esme period, 
the number of women participating In 
intramural sporte increased 108 percenl 
ftom 2!?6,187 to 576,167. In club sports, 
the number of women participants 
Increased from 16,388 to 25,Wl or 55 
percent. In intercollegiate sports, 
women's particimtion increased 102 
percent frbm 3l,ffi2 to 64,375.'Theee 
developments reflecl h e  growlng 
interest of women in competitive 
athletics, a s  well aa the efforts OF 
colleges and universitlee to 
accommodate those interests. 

3. The overall growth of women's 
inlercollegiate programs has not been a t  
the expense of men's programs. During 
the past decade of rapid growth 4 
women's programs, the number of 
intercollegiate eports aveileble for men 
has remained stable, and the number of 
male athletes has increased slightly. 
Funding for men's programs has 
increased from $1,2 to $2.2 million 
between 19704977 alone.' 

4. On moat campuses, the primary 
problem confronting women athlctes fe 

a U.S Cornmlrsion on Civil Righls. Comrnenlr to 
DkIEW on propotcd Policy tnlerpreletion: Annlgsls 
of dole aupplied by Ihc Nellonnl As8oclalion of 
Diwclon ol Collcglale Alhlctics. 

'Figures obtuincd fmm Nellonal Fcderelion of 
High School Associations (NFHSA) d a b  

D&csl ofEducalion Sfatisriw 1877-78. Nnllonat 
Ccnter for Fducnlion Statistics (1978). Table 40. el 
44. Di~lu,  by scx. am unevailobte for the period from 
lei1 I D  lW7: consequcnl~y. lhesc f iyms  represcrct 
W percenl of total enmllmcnl for that period. This la 
Ihe tncsl wmparison that could bc rnadc bosod on 
avuitnblc data. 

=lbid. p. 112. 
'Theso flguren. which arc not prcciacly 

cornparst~lc lo thoae cited 01 footnolo 2, wcro 
obtnincd Tmm Spurts and Recrrufional Pmgmms of 
rho Norion'r Univcnifies and Colleges. NCAA 
Reporl No. 5. March 187B. It includc~~ figures only 
from rhc 722 NCAA mcmbcr Institutions bemusc 
comparobleda!~ won not svoilvhlc from o111cr 
aseuciationa. 

'Compiled Imrn NCAA n ~ V C n l ~ 8  and Enpcnses 
fur Inrcrcollc~iolu Alhlcfic Pm$rnms, 1078. 

the absence of a fair and odoquate lcvcl , 
of resourcee. services, end banefits, For 
example, difiproportionalely more 
finoncia! aid hoe been made availaLle 
for molc athletes than for female 
athletes. Presently, In institutions that 
ore mernbere of both the Notional 
Collegiate Alhletic Association (NCAA) 
and the Association for intercollegiate 
Athletice for Women (AIAW], tho 
average annual scholarship budget ie 
$39,000. Male athletes receive $32,000 or 
78 percent of this emount, and femalo 
athletes receive $7,OMl or 22 percent, 
although women are 30 percant of ail thc 
athletce elinible for scho le r sh i~e .~  

~ikewise;subetantial a m ~ u &  have 
been provided for tho recruitment of 
male a'thletes, but little funding has been 
made available for recruitment of 
famate athletes. 

Congressional teetimony o n  T;tle I X  
and subsequent surveys indicates that 
diecrepanciee also exist in tho 
opportunity to receive coaching and in 
other benefit6 and ov~orlunities. euch ae 
the quallty and amoynt of equipment, 
access to focilitiee and practice times, 
publicity. medical and training facilities, 
and housing and dining fa~i l i t iee . '~  

5. At several institutione. 
intercollegiate footba!l is unique among 
sports. The s h e  of the teame. the 
expense of the operation, and the 
revenue ;rroduced distinguish football 
from other sports. both mon's and 
women's. Tide IX requires that "an 
Inetitution of higher education must 
comply with the prohibition against sex 
dlscriminatlon imposed by Ulal title and 
its implementing regulation8 In the 
administration of any revenue producing 
intercollegiato athletic 
However, the unique size and coat of 
football programs have been taken into 
account in deyoloping this Policy 
Interpretation. 
Appendix B-Commenls and Responses 

Thc Office for Civil Rights (OCR) 
received over 700 comments and 
recommendations in response to the 
December 11,1978 publication of the 
proposed Policy Interpretation. Afler the 
formal comment period, repreae~tatives 
of the Denarlment met for addilional 
discussidns with many indivi-dualsand 

Figures olrtoincd from AfA W Stmcrum 
Implenrcntafian Survey &fa Summary. Dctobcr. 
lWR p. 11. 

lD121 Cong. RPc 261BT-85 Il875) (remorke of 
Senator Wlllioms): Ccmrncnte by Scnntor b y h .  
Heoringa on 8. ZlOO Below the Subcommlttce on 
Education of Ihe Senate Comrniltce on Labor and 
Public Wellart, Wth Congmr~. i l l  Seu~lon 46 (18751: 
"Survey of Women'r Athlalic Dlrectan." AIAW 
Workshop (januory 1878). 

"See Aprll18.197D. Opinion of General Counrd. 
Dcparrmcnl of ICrrllh. Educsllon, and Welfare, pogo 
3. 
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groups includln(F college and  nnfveroity 1976, comptlance deadins estsblished in at which revenue from the athletic 
dficids. athletic asrodatkm~,  trthletic BR.41(d) of the Titb IH nguletion. prqgram was used in the university 
directors, women's rigbta o tgdza t i l rv  W p a r ~ ~ e :  Part 11 d thc prapowd cperating budgd. 
and othar i n t m t e d  partfea. H€W Policy hterpretetiolr was not intended Pispnse: Since equality of average 
rapresent~tiver also vioilsd eight to extena the oomplianee drudline. The per c a ~ i t a  expenditures has been 
univemitiea in order t t  assess the format of the two atage approarh dropped as a standard of presumed 
potential nf the proposed Policy hewever. seems to have eucowaged that zomplimce, a decision is no longer 
Interpretation and of s w t e d  perception; therefon, the dements of necessary on thL illstbe. 
alternctive approaches for effeciivc both ~tagee hovebeen unified in this Question No. 5: IS the youping of 
enforcement of TitJe UL Poiicy Interpretation finencially metlrurable benefits into 

~h~ Depg-nt camfully considered Question No. 9: Is the equal overage three categories practical? .Bre there 
all information behi- preparing the p ~ r  capita standard bawd on alternatives that sbould be consideredl 
final policy. Some &auger in the participation rates practical? Are there Specificrrlly. should mdt ing  expenses 
strucrure ~d eubtam. of the policy alte~natives or modifications b a t  shwld be conaidered io~pthar witL ail other 
hterpreta tion have b2en made as  n be m i d a r e d ?  financially nnaanrahe bmef  ts? 

result of that were identified In ColnmAnt A: Some c o ~ n b m  stated Co~nment R. Moat commentom stated 
the comment and consultation process. it Was * to n i  that, if measured rokly on a Irnancial 

rsspopdad to requlcst noncompliance d e b  on tho basis of a standard, recruiting should be ~ o u p e d  
for public waunent were asked to financial when more valid w ~ t h  the other financially measurable 

milY and also to respond i"dicatom of equeB@ Of aPPomitY items. Some of h e  comrnantors beM 

specificaily to eight questions that exist that at tho current stage of development 

focused on different aspects of the Responmz The equal average per of women's intercol:sg4ate atldet~cs. the 

propmeti Policy Interpretation. capita standard was not a standard by amovnt of money that wodd now into 
w k b  nonannplienee could be f d  PE the women's recruitment budget as a Question No. 1: In tbe description of was a stsndprd of result af separate application of the 

the c u n n t  aatur  and d m e b p n m t  of presumptive -- order to 
intercullegiatt athlaticr Iw men and 

equal avertlge per capita rtandard to 
pidye n a m c o m p ~ ,  HEW wodd have recruiting expenses, would make 

womm accurate7 What 0th- factors bsen required to rho*r ht I.ecrutlment a dispwportionetely large 
should h m i d e n d t  unexpldnud dbpdtier ia expenditnrer percentage of the entire women's Commanr A: Some commentom noted v,ere &-matory in efiect, The budget. Women's athletic directors 
that the d-hption implied P e e n -  standard, in part, was o~ed srr a particularly, wanted the flexibility b 
nf intent on the part of all universities to of qly prodvf have !be money a v d a b l e  for other uses. 
di.criminafe against women. Mary of ccl.mpljancc for dectriuar. me and they generally agreed on including 
them same commentom noted an widespread wnhuim coMxrntng the ~ ~ e d b n e n t  expenrer with the other 
absence of concern in the proposed significance of faUurr to satisfy bre finandally m e a m b l e  items. 
Policy Interpretation for those eqriiil a m a g e  p a  capita expenditure Comment B: Some commentom stated 
universities that have in good faith standard, however. ir one of tha reswna that it was particularly tnapampriate to 
attempted to meet what they felt to be a it ,, r v i ~ -  base any measure of compiiance in 
vague compliance standard in the Comment B: Maay commenton stated recruitment solely on financial 
regulation that the equal average p a  capita expenditures. Tbey stated that even if 

Response: The description of t!!e standard penalizm tho= institutions prop~rtionate amounts of money were 
current status and development d that have hcmneed participation allocated to recruitment, rnajor 
intercollegiate athletics for men and opportrmitiea For women d rewards inequitier wuld m a i n  in the benefits 
women was designed to be a factual, institutlollir that have limited women's to athletes. For instance, universities 
hietorfcal overview. There was no intent participatjon- could maintain a policy of subsidizing 
to imply tlle univema: presence of Response: Since equality of average visits to their campuses of prospective 
discrimination. The Department per capita expenditures has been students of one oex but not the other. 
recomizes that there are many cone8en dropped as a rtandard of presumptive Commentors suggested that including an 
and universities chat have been and are compliance, the question of its effect is examination of differences in benefits to 
making good faith efforto. in the midst of no b n g e r d e v a n t  Howwer, the prospective athletes that result frum 
increasing financial preesures, to Department a-s that universities that recruiting methods would be 
provide equal athletic oppartunities to had inmaeed partfcipation appropriate. 
their m!: and female athletes. opportunities for women and wished to Response: In the Rnal Policy 

Comment B: Commentore stated that take advantage of the presumptive Interpretation. tecruitment has been 
the statistics used were outdated in c o s n p k a  standard, would have had a moved to the group of program areas to 
some areas, incomplete m some areas. bigger financial burden then universities be examined under O 88.41[c] to 
and inaccurate in some areas. that had done little ' . increase determine whethm overall equal athletic 

Responss: Comment accepted. The participaEon opportunities for women. opportunity exists. The Department 
statistics have been updated and Question No. 4: Is there a basis for accepts the comment that a financial 
corrected where oeceasary. treating part of the expenses of a measure ir not sufficient to determine 

Question No. 2: Ia the proposed two- particlrlar revenue producing sport whether equal opportunity is being 
stage approach to compliance m c t i c a n  differently Lecaore the sport produces provided. Therefore. In examining 
Should it be modified? Are there other income uscd by fbe university for non- athletic recruitment, the Deportment will 
approaches to be considerem athletic operating expensea on a non- primarily review th.: opportunity to 

Comment. h e  commenton stated discriminatory basis? IT, so, how should recruit, the resources provided for 
that Part n of the praposed Palicy such funds be identified end treated? recruiting, and methods of recruiting. 
Interpretation "Equally Accommodating CommenC Cornmentors stated that Queslron No. 6: Are the factors used 
the Interests and Abilitier of Women" this question was largely irrelevant lo justify differences in equal average 
represented an extension of the July because therc were eo few univercitiea per capita expenditures for financially 
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measurable benefit8 end ~pportunltles partlclpate in competitlvu athletics 
fair? Are them other factors thnt should s ~ v r o ~ r l a t e  and effactivc? Are them - - - - . - - - - - . - 
be considered? 

Omment? Most aommenlon lndicatcd 
that the factom namad in the proposed 
Policy Interpretion [the "scope of 
competition" a ~ d  the "nature of the 
sport") as justllicatlonr for differences 
fn equal average per capita expenditures 
were ao vague and ambfguous as to be 
meo~inglesa. Some stated that it would 
be Lrnpoeslble to define the phrase 
"scope of competiUon", given the greatly 
differing competitive 8trudwe of men's 
and women's programs. Other 
commentom wers concerned that the 
"scope of competition" factor that may 
currently be deeignated er "non- 
diacriminabry" was, in reality, the 
result of many years of inequitable 
treatment of women'r athletic programs. 

Respons8: The Department agrees that 
it would have been difficult to define 
clearly and then to quantify the "scope 
of competition" factor. Since equal 
avera e pet capita e~pondlturee has 
been !rapped as a standard of 
presumed compliance. such fmandal 
justifications am no longer necessary. 
Under the equivalency standard, 
however, the "nature of b e  sport" 
r e m a h  an important concept t b  
explained wlthin the Policy 
Interpretation, &e d q u e  nature of a 
sport may account for perceived 
inequltles in some program areas. 

Question No R b the comparability 
standard for benefits and opportunities 
that are not hanciaUy measurably fair 
and realisUc9 Should other iactors 
controlling comparability be Included? 
Should the comparabillfy standard be 
reviaed? Is there a different standard 
whlcb should be considered? 

Commenl: Many commentom stated 
that the comparability etaridard was lair 
and redetfc. 9011x4 commentom were 
concerned, however, that the stendard 
was vague and subjective and could 
lead to uneven enforcement 
Response: The concept of comparing 

the nm-handally measurable benefits 
and opportunities provided to male and 
female athletes has been preserved and 
expanded in the final PoUw 
Icte~retetion to Include all m a s  of 
examination except scholarships and 
accommdetion of the interests and 
abilities of both sexes. The standard is 
that equivalent benefits and 
opportunities mwt be provided To 
avoid vagueness and subjectivity. 
Further guidance is glven about what 
elemenb will be considered in each 
program m a  to determine the 
equivalency of benefits and 
opportunities. 

Question No. &Is the proposal For 
increasing the opportunity for women to 

oitier jrrocedurer ha t  rhould Se 
considered? 1s there a more effective 
wo to enrure that the interest and r abl itles 01 b ~ t b  mcn and women are 
equally accommodated? 

Gommenk Several commcntora 
indicated that the pruposal to aLow a 
univereity to galn the status of presumed 
compliance by having pdicier and 
procedures to encourage Ihe grow& of 
women's athletics walr appropriate and 
effective for future students, but ignored 
students pmsenlly enrolled. They 
indlcatcd that nowhere in the proposed 
Policy Interpretation wae concern 
shown that tbe current selection of' 
sports md levels of cornpotition 
eiiectively accommodate the lntereste 
and ebiliffes of women as  well as men, 

Response: Comment accepted. The 
requirement that unlvemitios equally 
accommodate the interests and ebilitles 
of their male and female athlete8 (Part I1 
of the proporred Policy InlerpretaUon) 
has been dJrecUy addressed and is now 
a part of the unified final Policy 
Interpretation 
Additional Comments 
The f~llowing comments were not 

reeponses lo questione raised in the 
proposed Policy Interpretation. They 
represent additional conceme expressed 
by a large number of cammentors. 
0) Commenk Football and other 

"revenue producing" Bporte should be 
totally exempted or rhould receive 
spwiel treatment under Title IX 

Response: The April lB,lQ78, oplnion 
of the General Counsel, HEW, concludee 
that "an institution of higher education 
must comply with the prohibition 
~geinat eex diswfmlnation imposed by 
that title and ite implementing regulation 
in the administration of any revenue 
producing activity", Therelore, football 
or other "revenue produciq" sport8 
cannot be exempted from coverage of 
Title IX. 

In developing rhe proposed Policy 
Inte retation the Department 
con8ded that aILough ths fact of 
revenue prciductlon could not justify 
dispenw io average per capita 
expenditure between men and women, 
there were characteristics common to 
moat revenue producing sports &at 
could result in legitimate non- 
discriminatory differences in per capita 
expenditures. For instance, some 
"revenue producing" sports require 
expemive protective equipment and 
most requlre hlgh expenditures for the 
management of events attended by large 
numbers of people. These ' 
characteristics and others described in 
the proposed Policy Interpretation were 

considered acceptable, nan- 
d~actiminatory reasone for differences in 
per capita everage expenditures. 

In the final Policy Interprctatlon, 
under the equivalent benefits end 
opp~rtunitles standard of compliance, 
some or theee non-dlecriminatory 
factors are still relevant end applicable. 

(21 Comment fammentora stated tbot 
since the equal average per capits 
standard of presumed compliance was 
based on participetjon rates, the word 
should be explicitly defined. 

Response: Although the f i n d  Policy 
tnterpretalion doea not use the equal 
average per capita standard of 
presumed compliance, a clear 
understanding of the word "participant" 
le etlll neceesary, particularly In the 
determination of compliance where 
echolarshipe ere involved. The word 
"participant" is dofined k the Onel 
Policy Interpretation. 

(3) Comment: Many commenton, were 
concerned that the proposed Policy 
hterpretation neglected the right0 of 
individuals. 

Resrponso: The propoeed Policy 
Interpretation was intended to further . 
clarify what colleges and unlversitiee 
must do wlthin their CntercoUegiato 
athletic programs to avold 
discrimination a g a h t  individuals on 
the basis of aex  The Interpretation, 
therefore, epoke to hstttutione in terms 
of their male and female athletes. It 
spoke specifically in term8 of equal, 
average per capita expenditures and in 
torms of oornparabUity of other 
opportunities and benents for malo and 
female parUclpaKng athletes. 

The Department believes that under 
thie approach the rights oE Individuals 
were protected. If women athlete#, as  e 
clasa, are receiving opportunities and 
benofits equal to thnse of male ethletee, 
individuale within the claee should be 
protected Lbemby. Under the proposed 
Policy Interpretation, for example, If 
female athletee as a whole were 
receiving their proportional share of 
athletic finanelel assistance, a 
university would hnve been presumed in 
compliance with that section of the 
regulation The Department doee not 
want and does not have the authority to 
force universities to offer identical 
programs to men and women, Therefore, 
to allow flexibility within women's 
programs and withh rneuss programs. 
the proposed Policy Interpretation 
stated that an institution would be 
presumed in compliance If the average 
per cnpita expenditures on athletic 
scholarshipe for rnen and women, wers 
equal. This same flexibility (in 
scholarships and in other areas] remains 
I n  the final Policy Interpretation. 
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(4) CommenL. Several carrunonton 
&re ted !hat the provhion of a sepmte  
donnltory to ethleten of only one sex, 
even where no other spedel benefits 
wore Involved, L inherenUy 
dlacriminalory. They felt such 
separa!ion indcetcd the different 
degrees of hporiance attached lo 
athletes ou the basis 01 rsx. 

Response: Comment accepted T h a  
provialon of a eeparate dormitory to 
athlelee of one eex but not the other will 
be considered a Yallure to provlde 
equivalent bcneRta as reqlrtred by the 
regdeffon. 

(5) Comment Commentom. 
particularly colleges and universitlea, 
expressed concern lhat the differences ' 
in the mlcs of btarcollegtate athletic 
assodaltonr could result in unequal 
dlshibution of benefile and 
opportnnltl~es to men'a and women's 
athletio pro,gmmr, thur placing the 
institutions in a posture of 
nonmmpllence with n t l e  M. 

Response: Commentore made thia 
point with regard to g m.B(c) of the nt le  
M reguletlrpn. which ma& In part: 

'Tbs oMjgnUon lo comply with Fth W h 
not obviated or alleviated by any d e  or 
~ a t l a n  of any * * athletic or 
aiher * ass+atlon * ." 

Slace &e penalties lor vloblbn of 
intenr,IIe@te athletlc asrdmtion rules 
can have 8 evere effect an &be alhfeuc 
opportunities within en aifeded 
pmgram, tbe Deparbnenl her r8- 
examiaed this regulatory reqSe mcnl lo 
dctermhe whether it should be 
modified. Our conclusion io !hat 
modiffcation would not have a 
beneficfa1 effecl, end that tbe present 
requirement will #land, 

Severel faclon enter bto thlo 
decision. Firr~ h e  differe.nces between 
rules affect428 men'r and wmen's 
programa ara numerow and c b ~  
conslanilp, l l~ lp f t e  thia, hn Pepartmenl 
bar been unabls to dincover r s b l e  
case in whlch thorn d i t l m n c ~  reqaLe 
members to act in a dIscriminatwy 
manner, Second soma r u l e e e n c e r r  
may permit deckloxu rerulUq in 
discriminatmr distributian of benefits 
and opportm'ties to men'r and wornerr's 
gmgrame. The fact that lnstilutlons 
respond to differences in rules by 
~hooshg to deny equal oppdunitIeeI 
however, does not mean that ihe rules 
themselves ma at fault; !he Riles do no! 
prohibit choicee that would result in 
compliance with Title 1X Fins*, Che ' 

rule& in quesuon ere all establiehed and 
subject to change by the membership of 
Lhe as~ociation. Since ell (or v h U y  
all] eaaoclation member Insdlut.lona ere 
.subject lo  Tille IX, the opporWty 
exists for these institutions to resolve 

colte~tlvely my wlde-spread Tide WE 
complianw problem rerultrng from 
oaeociation role$. To h e  eslent that tbir 
hee not taken pbce. Federal 
InlervenUon on behalf of rtatulory 
beneflclder is both warranted end 
required by the law. Comequenlly, the 
1Cleportment con fallow no course other 
than to continue to disallow any 
defenncr q a h l  findinga of 
noncompllonw wlth 'IlLYtle 1% that are 
baaed an Intercollegiate athletic 
arsociatlon ruler. 

[B) Ccmmenl: Some commentore 
suggested that the equal average pet. 
capita leet wu unfairly skewed by the 
hlgh COB! of' mame "majrrr" men's wrtR 
parlicularl foolbaU that have no 
equtvelsn tr y wcparuive caunlerpert 
among wornen'r rportr. They wggestad 
that a certrln percen of lhofie coattl 
1e.g.. 8tE% of football a 2' olarshlps) 
should be excluded from lha 
expenditures on male athlelcr prior to 
application of the equal average per 
capita teut 
Respo= S i  equality of average 

per capita expmdfhuer has been 
eliminated as a rtandard of preoumed 
complhnce, the ruggeation lo no longer 
relevant. However. it war 
undo tbat r u n d a d  to x2b'c 
expendhum that were due to the nsture 
of the  port, ar the scopc of compeiition 
and thur were rrot dircriminotory in 
effect. Given the diversity of 
intercollegiate athle!ic program& 
determInoUo~ ar Lo whether disparitlm 
In expenditumr were mn&rddnatary  
would have been made on r case-by- 
cane basis, 'Jltere was no legal roppart 
for the proporition that an arbitmy 
percentage of srpsnck'tum .bould be 
excluded f h m  the cdaJltbnr 

(7) t2MunmC: some 001mmentw1L rrgsd 
the Ikpulmml to adopt rulmrr forms 
01 t e o m ; b . w d ~ ~  in mmcsrfn8 
equallty of opptmhy between man's 
and wmm'r rthkUa progrmr. 
slated h i t  welldenlopd nen'r 
rogremr ars frsguently characterized t* . few 4b ]o r fs  I- that h m  ,be 

~reatert 8peetatr.u mppe4 earn Lhe 
greatest incomel c a t  the moat to 
operate, and dominate the pmgram in 
other ways They suggested that 
women's program lhould be rimilariy 
conrtructed and Umt compuability 
rhauld then be required oaly between 
"men's major" and *'womso'r ZUE~IX" 
leamr, and between 'hen's minor" and 
"women's &or" teams. The mn'a 
teams moat often citeden approprleta 
for "major" designation have been 
foolboU and baaketbtlU, with women'a 
baPltatbaU and volleyball being 
frequently selected as the counterpartr. 

Response: There are h o  problem 
with WI approach to assessing equal 

opportunily. Pint, aeilber the statute nor 
the regulation ul la  Tor ldcnliul 
programs for male and female athlete& 
Abrsnl such r requirement the 
DepmLment cannot bssc noncompliance 
upon e failure to provide nrbibaHly 
identical pmgmms, either in whole or in 
Pa* 

!%mnd. no ~bgmuplng of male or 
female rtudenb (such as a team] may be 
used in mch a way as to diminish h e  
proteclim of the lueer claw of males 
and female8 in their rlghtr to equal 
plrtldpsrjw in edncadond benefits or 
opportunities. Use af the "major/minor" 
clodicetion doer not meet this teat 
whm luge parthipalion rpnr(8 fs.g, 
football) am compared to r~laller ones 
(e.8.. womm'a vollaybell) in ~ c h  a 
manna as lo have the effect of 
-onatsly providhg benefits or 
opportanltier ta the mcrnbsrr of one sex. - - 

[El) Commcnb Some commentem 
suggest that equeli of ~pportunity 
should be meame!by a '%p.n. 
specific" cmnparlm. Under this 
approach, Institution@ d e w  tbe same 
apoa b men and women wtmld have 
an obligation to pmvhh equal 
opportunity withfnmcb of those rports. 
For example, Lhc men'r basltetball ';earn 
and the nomm'r baahtball team wmld 
bava to receive equal oppahmltier and 
benemE. 

Response: As noted above, there is no 
provieion for the rcqairsmant of 
identical pmgmm for men and women, 
and no ruch requirement will be made 
by the Department. br[oraovar, a sport- . specific cornparim could actually 
create unequal opportunity. Far 
exemple, the spartr rvsllabls for men at 
an lnrtitutlon rnw include moat or all 
of those available for womsll; but the ' 
men's propam mIgh1 concanirate 
resonrces on aporta not available to 
women (eg.. footbd. iw hockey). Ln 
addition, tbs sport-spebhc concept 
overlookr two key e h n b  af tbe T i b  
JX -a tion. 
Rrot thar&atJon rtrtos that the 

s d ~ d s p a r t a i r t o k  
represantative of rtudent inkmstr sad  
abilities [BB.4l[c][l)). A requirement that 
sports for the m e m h  of ans rex be 
available or develqmi rolely om the 
basis uf thcir udrtence or devckgmcnt 
In the programlor memben of ihc other 
sex could conflict wlth tbe regulation 
where the intenets and abilities of male 
and female rtudantr divege. 4 

Second, the regulation framea the 
general compliPnce obI@tlonr of 
recipients iu tenru ofpragr~m-wide 
benefits and opporhmitie~ [&LU[c]). At 
implied above, Title IX ptot tc~~  the 
individual an a atudent-athlete, nnt as a 
basketball player, or swimmer. 
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[9! Comment. A coalition of many 
colleges and univenitler w e d  that 
thera ere no obJecUve standards against 
which compliance with Title IX in 
intecollcgiate othlctia could bc 
maasurcd. They felt that diversity is so 
great among colleges and universities 
that no single standard or ret of 

6 stand~rds could practicnbly apply to ell 
affcctcd institutiona. l%cy  concluded 
ihat it wou?ci lje best far individual 
institutions to detcr rnh  the policiee 
an3 procedures by whlcb to e n s m  
nandiscriminalion in inlcrcollegiote 
athletic ro ema 

Sped ca ly, this coallt.fon rugseated 
.'. 

C f.' 
that each institution should create a 
s o u p  mprosenlaUve of all affected 
parties on campuc. 

This group wodd then aseese existing 
athletic opportunities for men and 
women. and, on tho bosie of the 
assessment. develop a plan to enaure 
nondiscrimination. This DIM vrould Ben 
be iiomrnended to the ~ o a r d  

- 
Trustees or other appropriate g~ .ning 
bod . ' d m  role foreseen for the Departrnenl 

- 
under this concept is: 

[a) The Department would use the 
plan as a harncwork for evaluating 
complaints and assessing compliance; 
[b] The  Department would de t edne  

whether the plan satisfies the inleresls 
of the involved parties; end 

[c] The Department would dete.;miae 
whether the institution is adhering to the 
plan. 

Theee commenters felt that this 
approach lo  Title IX eniorccmcnt would 
ensure an environment of equal 
opportunity. 

Response: Title IX is an  anti- 
discriminstion law. It pmhiblta 
discrimination bsssd on sex in 
educational institutions Ulat ere , 

recipients of Federal assistance. The 
legislative history of Title a[ clearly 
shows that it was enacted beceuse of 
discrSrnination chat cunently wali being 
practiced against women in educational 
institutions. The Department accepls 
that  alleges and univereities are sincere 
in their intention to ensure equal 
opportunity in intercollegiate athtetics to 
their male and female students. It 
cannot. however. turn over its 
reponsibility for interpreting and 
enforcing the law. In this case. its 
responsibility includes arlieulaling the 
standards by which compliance with the 
Tille IX statute will be evaluated. 
The Department agrees wilh thid 

group of commmten that the pmposed 
 elf-assessment and inatitulional plan is 
an excellent ides. Any institution that 
Pngager in tbe assenement/plannirtg 
process, particularly with the MI 
participation of interested paru'ea as 

envisioned in Ulo proposal, would 
clcorly rcnch or move well toward 
compliance. In addition, as oxploincd in 
Scction VIlI of this Policy Intorpretotiov. 
any collcge or unhcrsity ihat has 
compliance problcms bu! in 
implementhg o plan thct the 
Dopartm~nt detenninea will corrcct 
1ho8e problcms within a reoeonnblc 
pcr!od of tirnc, will be found in 
compliance. 
ItR Ibr 7 W : U  Filed 12- I&N. I$ ii *::it 
BLUMG C6[K 4Hbf3.U 
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Clarification of Intercollegiate Athletics Policy 
Guidance: The Three-Part Test 

Dear Colleague: 

I t  is my pleasure to send you the enclosed Clarification of Intercollegiate 
Athletics Policy Guidance: The Three-Part Test (the Clarification). 

As you know, the Office for Civil Rights (OCR) enforces Title IX of the 
Education Amendments of 1972, which prohibits discr~mination on the basis 

Advanced Search of sex in education programs and activities. The regulation implementing 
Title IX and the Department's Intercollegiate Athletics Policy Interpretation 

About ED published in 1979--both of wh~ch followed publication for notice and the 

Offices receipt, review and consideration of extensive comments--specifically 

Publicat~ons address intercollegiate athletics. Since becoming Assistant Secretary, I 

Budget have recognized the need to provide additional clarification regardrng what 

Jobs is commonly referred to as the "three-part test," a test used to determine 

Contacts whether students of both sexes are provided nondiscriminatory 
opportunities to participate in athletics. The three-part test is described in 

Press Room the Department's 1979 Policy Interpretation. 
Fact Sheets 
Speeches 
Secretary Spellings Accordingly, on September 20, 1995, OCR circulated to over 4500 

interested parties a draft of the proposed Clarification, soliciting comments 
Help about whether the document provided sufficient clarity to assist institutions 

A-Z Index in their efforts to  comply with Title IX. As indicated when circulating the 
Site Map draft of the Clarification, the objective of the Clarification is to respond to 
Technical Support requests for specific guidance about the existing standards that have 

* File Viewers guided the enforcement of Title I X  in the area of intercollegiate athletics. 
Further, the Clarification is limited to an elaboration of the "three-part 

I t~cursos en es~afi-iol test." This test, which has generated the majority of the questions that 
have been raised about Title IX compliance, is a portion of a larger 
analytical framework reflected in the 1979 Policy Interpretation. 

OCR appreciates the efforts of the more than 200 individuals who 
commented on the draft of the Clarification. I n  addition to providing specific 
comments regarding clarity, some parties suggested that the Clarification 
did not go far enough in protecting women's sports. Others, by contrast, 
suggested that the Clarification, or the Policy Interpretation itself, provided 
more protection for women's sports than intended by Title IX. However, It 
would not be appropriate to revise the 1979 Policy Interpretation, and 
adherence to its provisions shaped OCR's consideration of these comments. 
The Policy Interpretat~on has guided OCR's enforcement in the area of 
athletics for over fifteen years, enjoying the bipartisan support of Congress. 
The Policy Interpretation has also enjoyed the support of every court that 
has addressed issues of Title IX athletics. As one recent court decision 
recognized, the "three-part test" draws its "essence" from the Title IX 
statute. 
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Clarifi~ation of Intercollegiate Athletics Policy Guidance: The Three-Part Test 

The draft has been revised to incorporate suggestions that OCR received 
regarding how to make the document more useful and clearer. For 
instance, the Clarification now has additional examples to illustrate how to 
meet part one of the three-part test and makes clear that the term 
"developing interests" under part two of the test includes interests that 
already exist at the institution. The document also clarifies that an 
institution can choose which part of the test it plans to meet. I n  addition, i t  
further clarifies how Title I X  requires OCR to count participation 
opportunities and why Title IX does not require an institution, under part 
three of the test, to accommodate the interests and abilities of potential 
students. 

OCR also received requests for clarification that relate primarily to fact- or 
institution-specific situations that only apply to a small number of athletes 
or institutions. These comments are more appropriately handled on an 
individual basis and, accordingly, OCR will follow-up on these comments 
and questions in the context of OCR's ongoing technical assistance efforts. 

I t  is important to outline several points about the final document. 

The Clarification confirms that institutions need to comply only with any one 
part of the three-part test in order to provide nondiscriminatory 
participation opportunities for individuals of both sexes. The first part of the 
test--substantial proportionality--focuses on the participation rates of men 
and women at an institution and affords an institution a "safe harbor" for 
establishing that i t  provides nondiscriminatory participation opportunities. 
An institution that does not provide substantially proportional participation 
opportunities for men and women may comply with Title IX by satisfying 
either part two or part three of the test. The second part--history and 
continu~ng practice--is an examination of an institution's good faith 
expansion of athletic opportunities through its response to developing 
interests of the underrepresented sex at  that institution. The third part-- 
fully and effectively accommodating interests and abilities of the 
underrepresented sex--centers on the inquiry of whether there are concrete 
and viable interests among the underrepresented sex that should be 
accommodated by an institution. 

I n  addition, the Clarification does not provide strict numerical formulas or 
"cookie cutter" answers to the issues that are inherently case- and fact- 
specific. Such an effort not only would belie the meaning of Title IX, but 
would at the same time deprive institutions of the flexibility to which they 
are entitled when deciding how best to comply with the law. 

Several parties who provided comments expressed opposition to the three- 
part test. The crux of the arguments made on behalf of those opposed to 
the three-part test is that the test does not really provide three different 
ways to comply. Opponents of the test assert, therefore, that the test 
improperly establishes arbitrary quotas. Similarly, they also argue that the 
three-part test runs counter to the intent of Title IX because it measures 
gender discrimination by underrepresentation and requires the full 
accommodation of only one sex. However, this understanding of Title IX 
and the three-part test is wrong. 

First, it is clear from the Clarification that there are three different avenues 
of compliance. Institutions have flexibility in providing nondiscriminatory 
participation opportunities to their students, and OCR does not require 
quotas. For example, if an institution chooses to and does comply with part 
three of the test, OCR will not require it to provide substantially 
proportionate participation opportunities to, or demonstrate a history and 
continuing practice of program expansion that is responsive to the 
developinq interests of, the underrepresented sex. I n  fact, if an institution 
believds that its female students ard less interested and able to play 
intercollegiate sports, that institution may continue to provide more athletic 
opportunities to men than to women, or even to add opportunities for men, 
as long as the recipient can show that its female students are not being 
denied opportunities, i.e., that women's interests and abilities are fully and 
effectively accommodated. The fact that each part of the three-part test 
considers participation rates does not mean, as some opponents of the test 
have suggested, that the three parts do not provide different ways to 
comply with Title IX. 

Second, it is appropriate for parts two and three of the test to focus only on 
the underrepresented sex. Indeed, such a focus is required because Title 
IX, by definition, addresses discrimination. Notably, Title IX's athletic 
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provisions are unique in permitting institutions--notwithstanding the long 
history of discrimination based on sex in athletics programs--to establish 
separate athletic programs on the basis of sex, thus allowing institutions to 
determine the number of athletic opportunities that are available to 
students of each sex. (By contrast, Title VI of the Civil Rights Act of 1964 
forbids institutions from provid~ng separate athlet~c programs on the basis 
of race or national origin.) 

OCR focuses on the interests and abilities of the underrepresented sex only 
if the institution prov~des proportionately fewer athletic opportunities to 
members of one sex and has failed to make a good faith effort to expand 
its program for the underrepresented sex. Thus, the Policy Interpretation 
requires the full accommodation of the underrepresented sex only to the 
extent necessary to provide equal athletic opportunity, i.e., only where an 
institution has failed to respond to the interests and abilities of the 
underrepresented sex when i t  allocated a disproportionately large number 
of opportunities for athletes of the other sex. 

What is clear then--because, for example, part three of the three-part test 
permits evidence that underrepresentation is caused not by discrimination 
but by lack of interest--is that underrepresentation alone is not the 
measure of discrimination. Substantial proportionality merely provides 
institutions with a safe harbor. Even if this were not the case and 
proportional opportunities were the only test, the "quota" criticism would be 
misplaced. Quotas are impermissible where opportunities are required to be 
created without regard to sex. However, schools are permitted to create 
athletic participation opportunities based on sex. Where they do so 
unequally, that is a legitimate measure of unequal opportunity under Title 
IX. OCR has chosen to make substantial proportionality only one of three 
alternative measures. 

Several parties also suggested that, in determining the number of 
participation opportunities offered by an institution, OCR count unfilled 
slots, i.e., those positions on a team that an institution claims the team can 
support but which are not filled by actual athletes. OCR must, however, 
count actual athletes because participation opportunities must be real, not 
illusory. Moreover, this makes sense because, under other parts of the 
Policy Interpretation, OCR considers the quality and kind of other benefits 
and opportunities offered to male and female athletes in determining 
overall whether an institution provides equal athletic opportunity. I n  this 
context, OCR must consider actual benefits provided to real students. 

OCR also received comments that indicate that there is still confusion about 
the elimination and capping of men's teams in the context of Title I X  
compliance. The rules here are straightforward. An institution can choose to 
eliminate or cap teams as a way of complying with part one of the three- 
part test. However, nothing in the Clarification requires that an institution 
cap or eliminate participation opportunities for men. I n  fact, cutting or 
capping men's teams will not help an institution comply with part two or 
part three of the test because these tests measure an institution's positive, 
ongoing response to the interests and abilities of the underrepresented sex. 
Ultimately, Title IX provides institutions with flexibility and choice regarding 
how they will provide nondiscriminatory participation opportunities, 

Finally, several parties suggested that OCR provide more information 
regarding the spec~fic elements of an appropriate assessment of student' 
interest and ability. The Policy Interpretation is intended to give institutions 
flexibility to determine interests and ab~lities consistent with the unique 
circumstances and needs of an institution. We recognize, however, that it 
might be useful to share ideas on good assessment strategies. Accordingly, 
OCR will work to identify, and encourage institutions to share, good 
strategies that institutions have developed, as well as to facilitate 
discussions among institutions regarding potential assessment techniques. 

OCR recognizes that the question of how to  comply with Title IX and to 
provide equal athletic opportunities for all students is a significant challenge 
that many institutions face today, especially in the face of increasing 
budget constraints. I t  has been OCR's experience, however, that 
institutions committed to maintaining their men's program have been able 
to do so--and comply with Title IX--notwithstanding limited athletic 
budgets. I n  many cases, OCR and these institutions have worked together 
to find creative solutions that ensured equal opportunities in intercollegiate 
athletics. OCR is similarly prepared to  join with other institutions in 
assisting them to address their own situations. 
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OCR is committed to continuing to work In partnership with colleges and 
universities to ensure that the promise of Title I X  becomes a reality for all 
students. Thank you for your continuing interest in this subject. 

Sincerely, 

Norma V.  Cant6 

Ass~stant Secretary 
for Civil Rights 

Enclosure 

Jan 16, 1996 

CLARIFICATION OF INTERCOLLEGIATE ATHLETICS POLICY 
GUIDANCE: THE THREE-PART TEST 

The Offlce for Clvll Rlghts (OCR) enforces Tltle IX of the Education 
Amendments of 1972, 20 U.S.C, 5 1681 et seq. (Tltle IX), whlch prohlblts 
dlscrlmlnatlon on the bass of sex In education programs and actlv~tles by 
reclplents of federal funds. The regulation lmplementlng Tltle IX, at 34 
C.F.R. Part 106, effectwe July 21, 1975, contalns speclflc provlslons 
governing athletlc programs, at 34 C F.R. 5 106.41, and the awarding of 
athletlc scholarships, at 34 C.F.R. 5 106,37(c). Further clarif~cat~on of the 
Tltle IX regulatory requ~rements IS provlded by the Intercolleg~ate Athletics 
Polrcy Interpretat~on, Issued December 11, 1979 (44 Fed. Reg 71413 et 
seq. (1979)).' 

The Title IX regulation provides that if an institution sponsors an athletic 
program it must provide equal athletic opportunities for members of both 
sexes, Among other factors, the regulation requires that an institution must 
effectively accommodate the athletic interests and abilities of students of 
both sexes to the extent necessary to provide equal athletic opportunity. 

The 1979 Policy Interpretation provldes that as part of this determination 
OCR will apply the following three-part test to assess whether an institution 
is providing nondiscriminatory participation opportunities for individuals of 
both sexes: 

1. Whether intercollegiate level participation opportunities for male 
and female students are provided in numbers substantially 
proportionate to their respective enrollments; or 

2. Where the members of one sex have been and are 
underrepresented among intercollegiate athletes, whether the 
institution can show a history and continuing practice of program 
expansion which is demonstrably responsive to the developing 
interests and abilities of the members of that sex; or 

3.  Where the members of one sex are underrepresented among 
intercollegiate athletes, and the institution cannot show a history 
and continuing practice of program expansion, as described above, 
whether it can be demonstrated that the interests and abilities of 
the members of that sex have been fully and effectively 
accommodated by the present program. 

44 Fed. Reg. at 71418. 

Thus, the three-part test furnishes an institution with three individual 
avenues to  choose from when determining how It will provide individuals of 
each sex with nondiscriminatory opportunities to participate in 
intercollegiate athletics. I f  an institution has met any part of the three-part 
test, OCR will determine that the institution is meeting this requirement. 

I t  is important to  note that under the Policy Interpretation the requirement 
to provide nondiscriminatory participation opportunities is only one of many 
factors that OCR examines to determine if an institution is in compliance 
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with the athletics provision of Title IX. OCR also considers the quality of  
competition offered to members of  both sexes in order to determine 
whether an institution effectively accommodates the interests and abilities 
of  its students. 

I n  add~ t~on ,  when an "overall determ~nat~on of compliance" IS made by 
OCR, 44 Fed. Reg. 71417, 71418, OCR examlnes the Inst~tution's program 
as a whole. Thus OCR cons~ders the effect~ve accommodation of  Interests 
and a b ~ l ~ t l e s  In conjunction w ~ t h  equ~valence ~n the ava~ lab~ l~ ty ,  qua l~ ty  and 
k ~ n d s  of other athletic benef~ts and oppor tun~t~es prov~ded male and female 
athletes to determ~ne whether an ~ n s t ~ t u t ~ o n  prov~des equal athlet~c 
opportunity as requ~red by T~ t l e  IX. These other benef~ts Include coaching, 
equ~pment,  pract~ce and compet~tive fac~l i t~es, recruitment, schedul~ng of 
games, and publlclty, among others An ~ n s t ~ t u t ~ o n ' s  fallure to prov~de 
nond~scrrmrnatory p a r t ~ c ~ p a t ~ o n  oppor tun~t~es usually amounts to a denlal of 
equal athlet~c opportunity because these opportunlt~es prov~de access to  all 
other athletic benef~ts, treatment, and servlces 

This Clarification provides specific factors that guide an analysis of each 
part of the three-part test. I n  addition, i t  provides examples to  
demonstrate, in concrete terms, how these factors will be considered. 
These examples are intended to be illustrative, and the conclusions drawn 
in each example are based solely on the facts included in the example. 

THREE-PART TEST -- Part One: Are Participation Opportunities 
Substantially Proportionate to Enrollment? 

Under part one of the three-part test (part one), where an institution 
provides intercollegiate level athletic participation opportunities for male 
and female students in numbers substantially proportionate t o  their 
respective full-time undergraduate enrollments, OCR will f ind that the 
institution is providing nondiscriminatory participation opportunities for 
individuals of  both sexes. 

OCR's analysis begins with a determination of  the number of  participation 
opportunities afforded to male and female athletes in the intercollegiate 
athletic program. The Policy Interpretation defines participants as those 
athletes: 

a. Who are receiving the institutionally-sponsored support normally 
provided to athletes competing a t  the institution involved, e.g., 
coaching, equipment, medical and training room services, on a 
regular basis during a sport's season; and 

b. Who are participating in organized practice sessions and other team 
meetings and activities on a regular basis during a sport's season; 
and 

c. Who are listed on the eligibility or squad lists maintained for each 
sport, or 

d. Who, because of injury, cannot meet a, b, or c above but continue 
to receive financial aid on the basis of  athletic ability. 

44 Fed. Reg. at 71415. 

OCR uses this definition of  participant t o  determine the number of 
participation opportunities provided by an institution for purposes of the 
three-part test. 

Under this definition, OCR considers a sport's season to  commence on the 
date of  a team's first intercollegiate competitive event and to  conclude on 
the date of  the team's final intercollegiate competit ive event. As a general 
rule, all athletes who are listed on a team's squad or eligibility list and are 
on the team as of the team's first competit ive event are counted as 
participants by OCR. I n  determining the number of  participation 
opportunities for the purposes of the interests and abilities analysis, an 
athlete who participates in more than one sport will be counted as a 
participant in each sport in which he or she participates. 

I n  determining participation opportunities, OCR includes, among others, 
those athletes who do not receive scholarships (e.g., walk-ons), those 
athletes who compete on teams sponsored by the institution even though 
the team may be required to  raise some or all of  its operating funds, and 
those athletes who practice but may not compete. OCR's investigations 

Page 5 of 1 1 



Clarification of Intercollegiate Athletics Policy Guidance: The Three-Part Test 

reveal that these athletes receive numerous benefits and services, such as 
training and practice time, coaching, tutoring services, locker room 
facilities, and equipment, as well as important non-tangible benefits derived 
from being a member of an intercollegiate athletic team. Because these are 
significant benefits, and because receipt of these benefits does not depend 
on their cost to the institution or whether the athlete competes, it is 
necessary to count all athletes who receive such benefits when determining 
the number of athletic opportunities provided to men and women. 

OCR's analysis next determines whether athletic opportunities are 
substantially proportionate. The Title I X  regulation allows institutions to 
operate separate athletic programs for men and women. Accordingly, the 
regulation allows an institution to control the respective number of 
participation opportunities offered to men and women. Thus, it could be 
argued that to satisfy part one there should be no difference between the 
participation rate in an institution's intercollegiate athletic program and its 
full-time undergraduate student enrollment. 

However, because in some circumstances it may be unreasonable to expect 
an institution to achieve exact proportionality--for instance, because of 
natural fluctuations in enrollment and participation rates or because it 
would be unreasonable to expect an institution to add athletic opportunities 
in light of the small number of students that would have to be 
accommodated to achieve exact proportionality--the Policy Interpretation 
examines whether participation opportunities are "substantially" 
proportionate to enrollment rates. Because this determination depends on 
the institution's specific circumstances and the size of its athletic program, 
OCR makes this determination on a case-by-case basis, rather than 
through use of a statistical test. 

As an example of a determination under part one: I f  an institution's 
enrollment is 52 percent male and 48 percent female and 52 percent of the 
participants in the athletic program are male and 48 percent female, then 
the institution would clearly satisfy part one. However, OCR recognizes that 
natural fluctuations in an institution's enrollment and/or participation rates 
may affect the percentages in a subsequent year. For instance, if the 
institution's admissions the following year resulted in an enrollment rate of 
51 percent males and 49 percent females, while the participation rates of 
males and females in the athletic program remained constant, the 
Institution would continue to satisfy part one because it would be 
unreasonable to expect the institution to fine tune its program in response 
to this change in enrollment. 

As another example, over the past five years an institution has had a 
consistent enrollment rate for women of 50 percent. During this time 
period, it has been expanding its program for women in order to reach 
proportionality. I n  the year that the institution reaches its goal--i.e., 50 
percent of the participants in its athletic program are female--its enrollment 
rate for women increases to 52 percent. Under these circumstances, the 
institution would satisfy part one. 

OCR would also consider opportunities to be substantially proportionate 
when the number of opportunities that would be required to achieve 
proportionality would not be sufficient to sustain a viable team, i.e., a team 
for which there is a sufficient number of interested and able students and 
enough available competition to sustain an intercollegiate team. As a frame 
of reference in assessing this situation, OCR may consider the average size 
of teams offered for the underrepresented sex, a number which would vary 
by institution. 

For instance, Institution A is a university with a total of 600 athletes. While 
women make up 52 percent of the university's enrollment, they only 
represent 47 percent of its athletes. I f  the university provided women with 
52 percent of athletic opportunities, approxirnately 62 additional women 
would be able to participate. Because this is a significant number of 
unaccommodated women, it is likely that a viable sport could be added. I f  
so, Institution A has not met part one. 

As another example, at Institution B women also make up 52 percent of the 
university's enrollment and represent 47 percent of Institution B's athletes. 
Institution 8's athletic program consists of only 60 participants. I f  the 
University provided women with 52 percent of athletic opportunities, 
approximately 6 additional women would be able to participate. Since 6 
participants are unlikely to support a viable team, Institution B would meet 
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part one. 

THREE-PART TEST -- Part Two: I s  there a History and Continuing 
Practice of Program Expansion for the Underrepresented Sex? 

Under part two of the three-part test (part two), an institution can show 
that ~t has a hlstory and continuing practice of program expansion which IS 

demonstrably responsive to the developing interests and abilities of the 
underrepresented sex. I n  effect, part two looks at an ~nstitution's past and 
continu~ng remedial efforts to provide nondiscriminatory participation 
opportunities through program expansion.' 

OCR will review the entire history of the athletic program, focusing on the 
participation opportunities provided for the underrepresented sex. First, 
OCR will assess whether past actions of the institution have expanded 
participation opportunities for the underrepresented sex in a manner that 
was demonstrably responsive to their developing interests and abilities. 
Developing interests include interests that already exist at the institution." 
There are no fixed intervals of time within which an institution must have 
added participation opportunities. Neither is a particular number of sports 
dispositive. Rather, the focus is on whether the program expansion was 
responsive to developing interests and abilities of the underrepresented 
sex. I n  addition, the institution must demonstrate a continuing (i.e., 
present) practice of program expansion as warranted by developing 
interests and abilities. 

OCR will consider the following factors, among others, as evidence that 
may indicate a historv of croaram ex~ansion that is demonstrably 
responsive to the developing interests and abilities of the underrepresented 
sex: 

an institution's record of adding intercollegiate teams, or upgrading 
teams to intercollegiate status, for the underrepresented sex; 
an institution's record of increasing the numbers of participants in 
intercollegiate athletics who are members of the underrepresented 
sex; and 
an institution's affirmative responses to requests by students or 
others for addition or elevation of sports. 

OCR will cons~der the following factors, among others, as evldence that 
may lndlcate a continuing practlce of program expansion that IS 

demonstrably responsive to the developing Interests and abl l~ t~es of the 
underrepresented sex: 

an institution's current implementation of a nondiscriminatory policy 
or procedure for requesting the addition of sports (including the 
elevation of club or intramural teams) and the effective 
communication of the policy or procedure to students; and 
an institution's current implementation of a plan of program 
expansion that is responsive to developing interests and abilities. 

OCR would also find persuasive an institution's efforts to monitor 
developing interests and abilities of the underrepresented sex, for example, 
by conducting periodic nondiscriminatory assessments of developing 
interests and abilities and taking timely actions in response to the results. 

I n  the event that an institution eliminated any team for the 
i~nderrepresented sex, OCR would evaluate the circumstances surrounding 
this action in assessing whether the institution could satisfy part two of the 
test. However, OCR will not find a history and continuing practice of 
program expansion where an institution increases the proportional 
participation opportunities for the underrepresented sex by reducing 
opportunities for the overrepresented sex alone or by reducing participation 
opportunities for the overrepresented sex to a proportionately greater 
degree than for the underrepresented sex. This is because part two 
considers an inst~tution's good faith remedial efforts through actual 
program expansion. I t  is only necessary to examine part two tf one sex is 
overrepresented in the athletic program. Cuts in the program for the 
underrepresented sex, even when coupled with cuts in the program for the 
overrepresented sex, cannot be considered remedial because they burden 
members of the sex already disadvantaged by the present program. 
However, an institution that has eliminated some participation opportunities 
for the underrepresented sex can still meet part two if, overall, it can show 
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a history and continuing practice of program expansion for that sex. 

I n  addition, OCR will not find that an institution satisfies part two where i t  
established teams for the underrepresented sex only at the initiation of its 
program for the underrepresented sex or where it merely promises to 
expand its program for the underrepresented sex at some time in the 
future. 

The following examples are intended to illustrate the principles discussed 
above. 

At the inception of its women's program in the mid-1970s, Institution C 
established seven teams for women. I n  1984 i t  added a women's varsity 
team at the request of students and coaches. I n  1990 it upgraded a 
women's ciub sport to varsity team status based on a request by the club 
members and an NCAA survey that showed a significant increase in girls 
high school participation in that sport. Institution C is currently 
implementing a plan to add a varsity women's team in the spring of 1996 
that has been identified by a regional study as an emerging women's sport 
in the region. The addition of these teams resulted in an increased 
percentage of women participating in varsity athletics at the institution. 
Based on these facts, OCR would find Institution C in compliance with part 
two because it has a history of program expansion and is continuing to 
expand its program for women to meet their developing interests and 
abilities. 

By 1980, Institution D established seven teams for women. Institution D 
added a women's varsity team in 1983 based on the requests of students 
and coaches. I n  1991 i t  added a women's varsity team after an NCAA 
survey showed a significant increase in girls' high school participation in 
that sport. I n  1993 Institution D eliminated a viable women's team and a 
viable men's team in an effort to reduce its athletic budget. I t  has taken no 
action relating to the underrepresented sex since 1993. Based on these 
facts, OCR would not find Institution D in compliance with part two. 
Institution D cannot show a continuing practice of program expansion that 
is responsive to the developing interests and abilities of the 
underrepresented sex where its only action since 1991 with regard to  the 
underrepresented sex was to eliminate a team for which there was interest, 
ability and available competition. 

I n  the mid-19705, Institution E established five teams for women. I n  1979 
it added a women's varsity team. I n  1984 it upgraded a women's ciub sport 
with twenty-five participants to varsity team status. At that time it 
eliminated a women's varsity team that had eight members. I n  1987 and 
1989 Institution E added women's varsity teams that were identified by a 
signif~cant number of its enrolled and incoming female students when 
surveyed regarding their athletic interests and abilities. During this time it 
also increased the size of an existing women's team to provide 
opportunities for women who expressed interest in playing that sport. 
Within the past year, ~t added a women's varsity team based on a 
nationwide survey of the most popular glrls high school teams. Based on 
the addition of these teams, the percentage of women participating in 
varsity athletics at the institution has increased. Based on these facts, OCR 
would find Institution E in compliance with part two because it has a history 
of program expansion and the elimination of the team in 1984 took place 
within the context of continuing program expansion for the 
underrepresented sex that is responsive to their developing interests. 

Institution F started its women's program in the early 1970s with four 
teams. It did not add to its women's program until 1987 when, based on 
requests of students and coaches, i t  upgraded a women's club sport to  
varsity team status and expanded the size of several existing women's 
teams to accommodate significant expressed interest by students. I n  1990 
it surveyed its enrolled and incoming female students; based on that 
survey and a survey of the most popular sports played by women in the 
region, Institution F agreed to add three new women's teams by 1997. I t  
added a women's team in 1991 and 1994. Institution F is implementing a 
plan to add a women's team by the spring of 1997. Based on these facts, 
OCR would find Institution F in compliance with part two. Institution F's 
program history since 1987 shows that it is committed to program 
expansion for the underrepresented sex and it is continuing to expand its 
women's program in light of women's developing interests and abilities. 

THREE-PART TEST -- Part Three: I s  the Institution Fully and 
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Effectively Accommodating the Interests and Abilities of the 
Underrepresented Sex? 

Under part three of the three-part test (part  three) OCR determines 
whether an institution is fully and effectively accommodating the interests 
and abilities of its students who are members o f  the underrepresented sex - 
- including students who are admitted t o  the institution though not yet 
enrolled. Title IX  provides that at  recipient must  provide equal athletic 
opportunity to its students. Accordingly, the Policy Interpretation does not 
require an institution to accommodate the interests and abilities of potential 
students." 

While disproportionately high athletic participation rates by an institution's 
students o f  the overrepresented sex (as compared t o  their enrollment 
rates) may indicate that an institution is not providing equal athletic 
opportunities to  its students o f  the underrepresented sex, an institution can 
satisfy part three where there is evidence that  the imbalance does not 
reflect discrimination, i.e., where i t  can be demonstrated that, 
notwithstanding disproportionately low participation rates by the 
institution's students o f  the underrepresented sex, the interests and 
abilities o f  these students are, in fact, being fully and effectively 
accommodated. 

I n  making this determination, OCR will consider whether there is (a) unmet 
interest in a particular sport; (b) sufficient ability t o  sustain a team in the  
sport; and (c) a reasonable expectation of competit ion for the team. I f  all 
three conditions are present OCR w ~ l l  find tha t  an institution has not fully 
and effectively accommodated the Interests and abilities of the 
under re~resented sex. 

I f  an institution has recently ellmlnated a viable team from the 
intercollegiate program, OCR will find that there is sufficient interest, 
ability, and available competition t o  sustain an intercollegiate team in that  
sport unless an institution can provide strong evidence that interest, ability, 
o r  available competition no longer exists. 

a )  I s  there sufficient unmet interest to support an intercollegiate 
team? 

OCR will determine whether there is sufficient unmet  Interest among the 
institution's students who are members o f  the  underrepresented sex t o  
sustain an intercollegiate team. OCR will look for interest by the 
underrepresented sex as expressed through the following indicators, among 
others: 

a requests by students and admitted students that  a particular sport 
be added; 

a requests that  an existing club sport be elevated to  intercollegiate 
team status; 

a participation in particular club or intramural  sports; 
a interviews with students, admitted students, coaches, 

administrators and others regarding interest in particular sports; 
a results of questionnaires o f  students and admitted students 

regarding interests in particular sports; and 
a participation in particular in interscholastic sports by admitted 

students. 

I n  addition, OCR will look a t  participation rates in sports in high schools, 
amateur athletic associations, and community sports leagues that  operate 
in areas f rom which the institution draws i ts students in order t o  ascertain 
likely interest and ability o f  i ts students and admit ted students in particular 
sport(s).' For example, where OCR's investigation finds that a substantial 
number of high schools f rom the relevant region offer a particular sport 
which the institution does not offer for the  underrepresented sex, OCR will 
ask the institution to  provide a basis for any  assertion that its students and 
admitted students are not interested in playing that  sport. OCR may also 
interview students, admitted students, coaches, and others regarding 
interest in tha t  soort. 

An institution may evaluate its athletic program t o  assess the athletic 
interest o f  i ts students o f  the  underrepresented sex using nondiscriminatory 
methods o f  i ts choosing. Accordingly, institutions have flexibility in choosing 
a nondiscriminatory method o f  determining athletic interests and abilities 
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provided they meet certain requirements. See 44 Fed. Reg. at 71417. 
These assessments may use straightforward and inexpensive techniques, 
such as a student questionnaire or an open forum, to identify students' 
interests and abilities. Thus, while OCR expects that an institution's 
assessment should reach a wide audience of students and should be open- 
ended regarding the sports students can express interest in, OCR does not 
require elaborate scientific validation of assessments. 

An institution's evaluation of interest should be done periodically so that the 
institution can identify in a timely and responsive manner any developing 
interests and abilities of the underrepresented sex. The evaluation should 
also take into account sports played in the high schools and communities 
from which the institution draws its students both as an indication of 
possible interest on campus and to permit the institution to plan to meet 
the interests of admitted students of the underrepresented sex. 

b) I s  there sufficient ability to sustain an intercollegiate team? 

Second, OCR will determine whether there is sufficient ability among 
interested students of the underrepresented sex to sustain an 
intercollegiate team. OCR will examine indications of ability such as: 

the athletic experience and accomplishments--in interscholastic, 
club or intramural competition--of students and admitted students 
interested in playing the sport; 
opinions of coaches, administrators, and athletes at the institution 
regarding whether interested students and admitted students have 
the potential to sustain a varsity team; and 
if the team has previously competed at the club or intramural level, 
whether the competitive experience of the team indicates that ~t 
has the potential to sustain an intercollegiate team. 

Neither a poor competitive record nor the inability of interested students or 
admitted students to play at the same level of competit~on engaged in by 
the institution's other athletes is conclusive evldence of lack of ability. I t  is 
sufficient that interested students and admitted students have the potential 
to sustain an intercollegiate team. 

c) I s  there a reasonable expectation of competition for the team? 

Finally, OCR determines whether there is a reasonable expectation of 
intercollegiate competition for a particular sport in the institution's normal 
competitive region. I n  evaluating available competition, OCR will look at 
available competitive opportunities in the geographic area in which the 
institution's athletes primarily compete, including: 

competitive opportunities offered by other schools against which 
the institution competes; and 
competitive opportunities offered by other schools in the 
institution's geographic area, including those offered by schools 
against which the institution does not now compete. 

Under the Policy Interpretation, the institution may also be required to 
actively encourage the development of intercollegiate competition for a 
sport for members of the underrepresented sex when overall athletic 
opportunities within its competitive region have been historically limited for 
members of that sex. 

CONCLUSION 

This discussion clarifies that institutions have three distinct ways to  provide 
individuals of each sex with nondiscrlrninatory participation opportunities. 
The three-part test gives institutions flexibility and control over their 
athletics programs, For instance, the test allows institutions to respond to 
different levels of interest by its male and female students. Moreover, 
nothing ~n the three-part test requires an institution to eliminate 
participation opportunities for men. 

At the same time, this flexibility must be used by institutions consistent 
with Title IX's requirement that they not discriminate on the basis of sex. 
OCR recognizes that institutions face challenges in providing 
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nondiscriminatory participation opportunities for their students and will 
continue to  assist institutions in finding ways to  meet these challenges 

1 The Policy Interpretatton is designed for intercollegiate athletics 
However, its general principles, and those of this Clarification, often 
will apply to  elementary and secondary interscholastic athletic 
programs, which are also covered by the regulation See 44 Fed, 
&. 71413. 

2. Part two focuses on whether an institution has expanded the 
number of intercollegiate participation opportunities provided to  the 
underrepresented sex Improvements in the quality of competition, 
and of other athletic benefits, provided to women athletes, while 
not considered under the three-part test, can be considered by OCR 
in making an overall determination of compliance with the athletics 
provision of Title IX  

3 However, under this part of the test an institution is not required, 
as i t  is under part three, to  accommodate all interests and a b ~ l ~ t i e s  
of the underrepresented sex Moreover, under part two  an 
institution has flexibility in choosing which teams tt adds for the  
underrepresented sex, as long as i t  can show overall a history and 
continutng practice of program expansion for members of tha t  sex. 

4. However, OCR does examine an institution's recruitment pract~ces 
under another part of the Policy Interpretation See 44 Fed. Reg 
71417 Accordingly, where an institution recruits potential student 
athletes for its men's teams, it must ensure that women's teams 
are provided with substantially equal opportunities to  recruit 
potential student athletes. 

5 While these indicat~ons of interest may be helpful to  OCR in  
ascertaining likely interest on campus, part~cular ly in the  absence of 
more direct indicia, an institution is expected to  meet the actual 
interests and abilities o f  tts students and admitted students 
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