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I. ARGUMENT 

Respondents  (col lec t ive ly  "Great-West") f i led  a  

cross-appeal  and ass igned er ror  to the  tr ial  cour t ' s  apparent  

cons idera t ion  o f  the  Declara t ion  of  Char les  M .  Mi l l e r  in 

Suppor t  of  Pla in t i f f ' s  Opposi t ion  to  Defendants '  Mot ion  for  

Summary  Judgment ,  f i led June  1 3 ,  2006.  In  its br ief ,  

Grea t -Wes t  expla ined tha t  Mil ler ' s  declara t ion  conta ined 

impermiss ib le  opinions  on ques t ions  of law. 

The  Cowar t s  did no t  respond t o  Grea t -Wes t ' s  c ross-  

appeal  a rgument .  Thei r  reply  brief  addresses  on ly  the  

a rguments  asser ted  by the  Cowar t s  in the i r  open ing  br ief .  

Accordingly ,  the  Cour t  "is ent i t led  to  make  i ts  dec i s ion  on  

the  a rgument  and  record be fo re  it."' 

A s  se t  for th  in  Grea t -Wes t ' s  response  br ief ,  t he  

a rgument  and record  before  the  Cour t  es tabl i sh  tha t  the  t r ia l  

cour t  e r red  in cons ider ing  the  Mil ler  declara t ion .  I f  the  

' Adams v. D e p J t  of Labor & Inds. ,  128 Wn.2d 224, 229, 905 
P.2d 1220 (1995). In addition, the Cowarts should not be 
permitted to present oral argument with respect to Great-West 's 
cross-appeal. See R A P  11.2(a). 



c a s e  is remanded.  that declaration should be s t r icken to  the  

ex ten t  i t  conta ins  impermissible legal conclus ions .  

11. CONCLUSION 

For the  reasons set forth above and in Grea t -Wes t ' s  

r e sponse  brief ,  Great-West  respectful ly reques ts  tha t  the  

Cour t  ru le  tha t ,  in the event  the case is remanded,  t h e  

Declara t ion o f  Charles M. Miller  is s tr icken to  t h e  extent  it 

con ta ins  impermiss ib le  legal  conclusions.  

D A T E D  this  29th day of May,  2007.  
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