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1.  INTRODUCTION 

The Dcpartmcnt of Labor and Inclustrics asks this Court to reversc 

the superior coul-t's decision that the Far111 Labor Contractors Act. 

RCW 19.30. does not apply to the liarvesting of evergreen foliage in the 

forest. R P  25-27. The Department seeks this reversal so the harvesters of 

cvergrcen boughs, bark, salal, and other coinmercial forest products may 

receive the protections (i.e., working with bo~ldecl and licensed farm labor 

contractors) and the remedies of the Act (i.e.. obtaining payment for 

unpaid wages from unlicensect and licenscd farm labor contractors or from 

ally persoil who knowi~lgly uses the services of a11 uillice~lsed contractor). 

RCW 19.30.020, ,040, . I  10: .170: 200.  

The superior court declared that several floral green companies 

(the Companies) are not subject to the Act on the sole ground that they 

were not "agricultural employers." CP 286. Ail agricultural employer is 

"an)j pellrorz engaged in agricultural activity, i~lcluding the growing, 

produciilg, or harvesting of f a i ~ n  or nursery products, 01- engaged i ~ z  flze 

,forestation or reforestation of lands, which includes but is not liinited to [a 

ilon-exhaustive list of activities]." RCW 19.30.01 0(4). 

Two types of agricultural employers exist under the plain language 

of the statute: one who engages in agricultural activities and one nho  

engages in forestatioil activities. The Companies focus 011 the 



.'agricultural activities" past of the definition to assert the statute requires 

culti\,ation. BI-icf of Rcspo~idents (RB) at 2. RCW 19.30.010(3). 

ho\vevcr. cloes not limit agricultural employers to those engaged in 

. . 
"agric~~ltu~-a1 acti\:ities. nor does it  require cultivation. See Part A. 

This case concerns the meaning of "forestation" activities and the 

pivotal issue is whether the harvesting of evergreen foliage or the picking 

of brush constitutes a "forestation" activity. This work is el~compassed by 

the plain language of RCLV 19.30.0 10(1). \vhich uses i ~ c l ~ r s i ~ , c  terms 

("inclucles but is not limited to" and "and other related activities") to give 

a broad meaning to forestation. Scc Past A; Brief of Appellant at 2 1-27. 

The Farln Labor Co~ltractors Act's provisions, 

RCW 19.30.010-.902. read as a whole, indicate that the Legislature 

intended to i~lclude workers who harvest evergreen foliage under the tei-ms 

of this remedial Act. See Part B; Brief of Appellant at 17-33. Any 

ambiguity in RCW 19.30.010(4) should be resolved in favor of an 

expansive reading of "forestatiol~.' to include harvesting evergreen foliage 

because this interpretatiol~ promotes the legislative purpose of the Act, 

namely to protect farm and forest workers. See Part B; Brief of Appellant 

at 27-38. 

The Companies rely on testimony and defillitions under iireleva~lt 

statutory schemes, i~lcluding the Washington I~ldustrial Safety and Health 



Act (WISHA). RCW 40.17, and thc Industrial Insurance Act, RCW 5 1 . '  

Thcsc statutory scliemcs and this tcstirnony do not apply to the analysis 

under RCW 19.30.010(4). Sec Parts C-D. The Companies also nlake 

several unsubstantiated allegatio~ls about the Department to support their 

request for attorney fees. These allegations are meritless and the Court 

should deny the fec request. See Part E. 

11. REPLY 

A. The Broad Definition of "Forestation" in RCW 19.30.010(4) 
Cokers Harvesting E\ergreen Foliage and Does Not Includc a 
Hidden Cultivation Requirement 

The central issue here is whether the harvesting of evergreen 

foliage or picking brush co~~stitutes a forestation activity, such that 

soilleone who engages in such an activity is an agricultural e~nployer for 

the purposes of the Fann Labor Contractors Act. An agricultural 

employer "meails [ I ]  an? person engaged in agricultural activity, 

including the growing, producing, or harvesting of farm or nursery 

products, or ((-7/ ariy pctsoll] engaged in the forestntio~z or reforestation of 

lands, which includes but is not limited to the planting, tra~lsplanting. 

tubing, precommercial thinning, and thinning of trees and seedlings, the 

clearing, piling. and disposal of blush and slash, the harvest of Christlnas 

- - 

1 See. e.g.. RB 7-8. 12 (citing testimony fro111 a WISHA citation case): RB 9-12 
(citing industrial insurance prelniuin audits and declarato~y action regarding industrial 
insurance premiums): RB Appendix (attaching CP 1254-58, which contains declaratory 
judg~llrllt in industrial insurance case). 



trees, and other relatcd activities." RCW 19.30.0 1 0(4) (emphasis added). 

The Cornpanics a]-gue that the harvesting of evergreen foliage is 

not an "agricultural activity." RB 2, 2 1 .  24. The Companies posit that the 

. . 
statute has a "litlnus test" of c~l l t i~~nt io t~  as the "essence of agriculture. 

RB 21. The word "cultivation," however. is not included in the plain 

language of RCW 19.30.010(4). The statute also does not rcquirc work 011 

a farm. RCW 19.30.01 O(4) Inore broadly includes forestation activities.' 

The Companies assel-t. \vithout authority. that forestation is defincd 

as the "planting and cutting of trees'' and lnai~ltaitl that -'forestation" 

requires cultivatio~l activities like "planting. fertilizing, weeding." 

RB 22. But the statute's,forcstntiotz-based activities encompass more thai~ 

The Companies appear to focus the phrase .'l~gr~ic~~ltui.c~l activities" to the 
exclusion of .for.e.station activities because of an incongruity in a related statute. 
RB 20. RCW 19.30.010(3) deilnes a far111 labor contractor activity as "recruiting. 
soliciting, employing. supplying. transporting. or hiring irgr.ic~~lt~l~.al cny~loyees." RCW 
19.30.010(5) (defines an agr-iculturnl er?lplo~.ee as "any person who renders perso~lal 
services to, or under the direction of. an rrgr.ic~~ltur-al mlylqye~. in conllection with the 
en~ployers' agiicultllr-ill actii,i!~.." RCW 19.30.0 1 O(5) (emphasis added). Reading the 
statute literally it \t,ould appear that no forestation work would be covered under the Far111 
Labor Contractors 4c t  despite the express language in RCW 19.30.010(4). which 
provides that it does. Such an interpretation would render meanillgless the forestation 
language. contrary to legislative intent. In any event, the question here is whether the 
Compa~lies are .'agricultural  employer..^" not \vho is an "agricultural employee." CP 286. 



tlie Co~iipanies' limiting c.~ll[i\~rtio17-based interpretation.' 

RC'W lO.30.0 1 O(4)'s broad scopc is sIio~\rn in three nxys. First. 

tlie Legislature expanded tlic statute to cover inorc than the agricultural 

activities of *'growing, PI-oducing. or harvcsti~~g" of h i m  products. Tlic 

Legislature explicitly expanded the Act to include non-hrm activ~ties in 

thc forest. and tlie statute now covers "forestation'. activities. 

Sc~e Laws of 1985, cli. 280 9 1 : CP 64 1 ,  840-850. The original definit~on 

included only the '*grou.ing. producing. or liar\esting" of fa1111 products. 

Labvs of 1955. cli. 392 9 I 

The 1985 addition of foi-estation activities to the statute shows the 

Legislature's intent iiot to confine covered activities to "gro~t,ii1g" or 

"producing" or to the cz~lti~~ntion of products. Laws of 1985. ch. 280 $ 1 .  

The Legislature did not use the phrase, "growing, producing, or 

3 The claim that harvesting evergreen foliage or brush picking (e.g. RB 24) does 
not have an aspect of cultivatioll or husbandry is incorrect. Indeed. 
RCW 76.48.200 encourages the teaching of effective picking techniques and the 
protecting of resources. Conscientious management of commercial forest products 
resources like salal is required for sustainability and to foster continued gro~vth of the 
salal. The farther down into the woody stem that salal is cut. the less likely the plant will 
be able to generate new growth the next year. Heidi Ballard et al.. H(~/-ve.stiizg Flol-ill 
Gl.eeti.5 in TVestel,n rVrrshirzgtol? ~ r s  P'crl~re-Adclitiorz.. Labor Iss~res and Glohtrlizarion at 1 1. 
16. (Proceedings of the Int'l Ass'n for the Study of Common Property, Victoria Falls, 
Zimbab~ve, June 2002), a~~rilclhle at 11ttp:Y dlc.dlib.indiana.edu archive 00001077:. cited 
cit CP 942. Heidi L Ballard & Lynn Huntsinger, Salril Hrrl~.este~. Locrrl Ecological 
K~~on,ledgr,  Hcrnwt PI-cictices arz$ C i ~ d e ~ ~ t o i ~ .  .\4(ti?(lgenlent on the O/l.tllpic Petzins~ilrr, 
Irhsl~ingtoii, 34 Human Ecology 529. 540-43 (2006); Heidi Ballard. Loccrl Ecologicirl 
Knol~.le~lge clnd A4crt1agenlcnt o f  Salill (Gir~rlthe~.irl slzrlllon~ /y. AL.lohile Foi.e.rr I.ti)~%-er.s it7 
O11.nipic P L ' I ~ ~ I ~ s L ~ ~ c I ,  TlilLdiit7gtot~, CSA (Proceedings of the Int'l Ass'n for the Study of 
Common Property. Oaxaca, Mexico, August 2004); il~~riliihle irt 
http: dlc.dlib.india~~a.edu;archive. 0000 1339;. 



harvesting" in co~ljunction with forestatio~l activities (unlike in the 

definition of the agl-icultural activities), and this must be viewed as a 

conscious choice. q' State 1,. Rogger~kni~zp, 153 Wn.2d 614, 625, 106 

P.3d 196 (2005) (legislature deemed to intend a different meaning when it 

uses different terms). 

Second, RCW 10.30.0 10(4) also includes any person who has 

"engaged in the forestatioil . . . of lands" and broadly defines forestation as 

itzcl~liJit~g "but . . . trot liiliite~lr to" a  vide 1-a11ge of mrork and "otlzci. related 

activities." RCW 19.30.0 1 O(4). The Companies invoke the maxim of 

e.xpressio r~~zilis est c.\-l~isio alterills (the inclusioil of one thing implies the 

exclusion of others), essentially arguing that by not iilcluditlg the teim 

"picking blush,'. the Legislature did not intend to include this work. 

See RB 23-24. But espl-essio rrnizis est exlusio alteriris "is to be used only 

as a means of ascertaining the legislative intent where it is doubtful, and 

not as a means of defeating the apparent intent of the legislature." 

State 1). Fillinms, 94 Wn.2d 53 1. 537-38, 617 P.2d 1012 (1980) (declining 

to apply inaxim because the ten11 '*any individual" evinced an intelltion to 

apply the statutory requirements broadly) (internal quotations omitted). 

By using the tenn "include," the legislative intent is to include 

other items not mentioned. The statutory phrase "includes but is not 

limited to" has an expa~lsive effect. See FVheeler 1.. Dep 't oj'licensing, 



86 Wn. App  8.3. 88. 936 P.2d 17 (19Cl7) ("Genel-ally, the term 'include' is 

construed as a tern1 of cnlal-gement. not as a tern1 of limitation."); 

2A Noni~an J .  Singer and J .D.  Shambie Singer, Stntlltes & Stntr~to~:v 

C'on.ctl.~rctiotz 1$ 47.23, at 4 17 (7th ed. 2007) ('.When 'include' is utilized it 

is generally improper to conclude that entities not specifically cnumeratcd 

are excluded."). The inclusion of several different cxamplcs of work 

sliows legislative intent to include a range of activities and to not exclude 

unnamed ones. And by using the phrase -'other related acti\,ities." thc 

word '.other" includes items not previously mentioned. Sec Ikbstcl.'s 

Third 1Ve~r1 I~~tcrrzntionnl Dictionnt:~ 1598 (2002). 

Third, the statute provides that it "includes but is not limited to" 

the non-exhaustive examples of "planting, transplanting, tubing, 

precommercial tl~inning, and thinning of trees and seedlings, the clearil~g, 

piling, and disposal of brush and slash, the harvest of Christmas trees, and 

other related activities." These examples help define forestation. 

Cf.' Rogget~kanzp, 153 W11.2d at 622-23 (court intel-prets statutory term in 

context of surrou~lding terms and not in isolation). They show the broad 

scope of forestation by including illustrations of l~arvesting the natural 

bounty of the forest. Harvesting evergreen foliage is si~ililar to harvestil~g 

Christmas trees atid thinning trees-the removal of forest products that 

have commercial andlor ornamental value. And it is similar to the 



clearing, piling and disposal of brush-the renloval of plants or part of 

plants fi-om the forest. Sec Brief of Appellant at 24-27. 

The Companies assert, uithout citation to authority, that the 

Ch1-istmas trees and other forest products contemplated by 

RCW 19.30.0 1 O(4) must be cultivated by planting seedlings, fertilizing. 

and weeding. RB 21; scc ~rlso R B  24 (asserting bl-us11 picking not 

included because blush grows naturally in forest).' Nothing in 

RCW 19.30.010(4) limits "Christmas trees" to planted trees or the 

'.thinned" trees to planted trees, or the "cleared brush" to planted brush. 

Little meaninghl distinctio~~ exists between llarvesti~lg a Christmas 

tree and harvesting an evergreen bough for ornamental purposes during 

the Christmas and holiday season. Although harvesting evergseen boughs 

and foliage is not listed in the no11-exhaustive list of "forestation'. 

activities in RCW 19.30.010(4), it is sufficiently like the activities listed 

(harvesting Christmas trees; thinning trees; and clearing, piling, and 

disposal of brush) to constitute "forestation" under the statute. 

- ~p - - 

4 This "grows naturally" dist inct io~~ is not found in the statute. Moreover, 
h a ~ ~ e s t i n g  evergreen foliage possesses an aspect of cultivation. See discussion s~lpvc[ n.3. 
If plants are not picked correctly then they are not a sustaillable forest resource. Id. 
Han-esting products like salal incorrectly affects the plant's ability to regenerate. Ballard 
Br Huntsinger. 34 Human Ecology at 540-43. 



B. Extrinsic Aids Support Reading the Word "Forestation" 
Broadl? to Include Har\ csting Evergreen Foliage 

As a rcmcciial statutc. the Far111 Labor Contractors Act is elltitled 

to a liberal construction to determine and cai-sy out its purpose. q' Ellct-ctt 

C'oi~ci.eie Pi.oci., lilt.. 1.. Dep ' t  of I<irhor cG Iild~is.. 100 Wn.2d S 19. 823, 71X 

P.2d 1 1  12 ( I ~ x x ) . ~  The Companies do not deny that the statute is a 

remedial one. RB 25. Consistent with its statutory language and a liberal 

interpretation of the statute, the Court should i~lterpret the list of 

forestation acti\ ities in RC\V lO.3O.Ol O(4) to bc a non-e.ihausti\.c list of 

activities that include the harvesting of evergreen foliage. 

The Depai-tment's i~lterpretatio~~ that the Fann Labor Contractors 

Act applies to the specialized forest products industry should be given 

deference (see Brief of Appellant at 33-34) because the Depai-tinent is tlle 

agency charged with ad~ni~listratioil and enforcenleilt of the Act. Port of' 

Scnttlc 1,. Pollz~tion Control H e x .  Bd., 15 1 Wn.2d 568, 593, 90 P.3d 659 

(2004). T l ~ e  Coinpallies argue that application of this pri~lciple is 

5 The Companies argue that these principles do not apply. relying on cases that 
stand for the proposition that a person must i l~~al i fy  under the statutory terms to obtain 
benefits. See RB 25 (citing intcl- crlicl Kitk 1.. D ~ I  ' t  of Lnhor & I~illls., 192 Wash. 67 1.  
674, 74 P.2d 227 (1937)). Such cases do not apply. however. to determining what 
statutory terms mean. In the area of wages and conditions of enlploynlent. the courts 
interpret statutory terms broadly to include workers under a statute. Dl.in/n~itz 1,. Allic~nr 
Techsvs., I I ~ c . .  140 Wn.2d 291. 300. 996 P.2d 582 (2000) (interpreting rernedial wage 
statute in a manner consistent with "Washington's long and proud history of being a 
pioneer in the protection of enlployee rights"): E~si.r.ett Conci.etc, 109 Wn.Zd at 823-23 
(interpreting rernedial prevailing wage statute in favor of \~orkers.  the statutory 
benefkiaries, to interpret the tern1 "upon all public ~vorks" to include certain \$ark 
perfonned offsite for the public work project). 



dependent on notice from the Department of its position (RB 25), however 

they knew thc Department's enforcement position as evidenced by their 

declaratory judg~nent to contest it. CP 1386. 

The Companies also assert that the legislative liistol-y does not 

show any intent to protect workers who harvest evergreen foliage. 

RB 26. The legislative history of the 1985 amendments rcvcals thc 

Legislature's intent to protect forest laborers from the same kind of abuses 

that were present in the agricultural industry, including unpaid wages. 

unfair deductions by labor contractors, as well as sub-standard living 

conditions. CP 650-52, 654-60, 664-74, 869-76, 641-48. The legislative 

history shows no intent by the Legislature to exclude workers hal-vesting 

evergreen foliage fro111 the protectio~ls it added for forestation workers 

because workers liarvesting evergreen foliage are the kind of workers the 

Legislature intended to protect. The record specifically notes '.harvest 

work" in the forest, which the testimony distinguished from other forest 

activities like th in~~ i~ lg .  CP 870. 

Consistent n~it11 the legislative history, federal law interpreting a 

substatltially similar statute also favors interpreting the word "forestation" 

broadly to include harvesting evergreel~ foliage. Although not identical, 

the remedial Washington Farm Labor Co~ltractors Act "substantially 

parallels" in "scope and purpose" the federal Fann Labor Contractor 



Registration Act. now known as the Migrant and Seasolla1 Agricultural 

Workel-s Psotcction Act (MSPA). 29 C.S.C. $ 3  1801-72. Escohar- 1,. 

Rclkcr., 814 F .  Supp. 1491. 1501 (W.D. Wash. 1993). "Agricultural 

employment" under MSPA includes the "liandling. planting. drying, 

packing, packaging, psoccssing. fscezing, or grading PI-iol- to delivcsy fos 

storage of an agricultul-a1 or hosticultural com~nodity in its 

u~lmanufactured state." 29 U.S.C. 9 1802(1). 

Unlikc \Vasliington.s Act. the federal MSPA clocs not mention 

"forestatio~~." MSPA o~lly ge~lerally describes "pla~lting." '~hanclling," and 

-'processing" of agricultural and horticultural commodities. The language 

of MSPA is thus in lllany ways ilarrower than Wasl~i~~gton ' s  Farm Labor 

Co~ltractors Act. Nonetheless, eve11 under this 11an-owes language, MSPA 

applies to the harvesti~lg of evergree~l foliage. Brief of Appellant at 34-38. 

The Companies claim that the federal law does not apply to the 

harvesting of evergreen foliage. RB 35. The Companies' argumeilt fails 

to address the Wage-Hour Administrator Opiilio~l Letter cited at Brief of 

Appellant at 38, which clearly states the federal Department of Labor's 

interpretation that MSPA applies to harvesting of evergreen foliage. This 

letter was also cited in 1l4ornnte-lVn1,arro I,. T & Y Pine-St/-nu,, I ~ c . ,  350 

F.3d 1 163, 1 170 (1 1 th Cir. 2003), in which the court stated: 

[Tlhe DOL's Wage and Hour Ad~ni~listrator has issued an 



opinion letter coi~sistent with our conclusion. The DOL 
issued the opinion letter in response to an incluiry regarding 
whether "agricultu~-a1 employment" under [MSPA] 
included -'such activities as handling of wild, small plants 
growing in the forest . . . trimming and harvesting of 
evergreen boughs, harvesting of yew bark and harvesting of 
fenls." Wage-Hour Administrator Opinion Letter No. 1732 
(WH-541). 1094 WL 075108 (Dee. I ,  1004). The DOL's 
~x'sition is that . . ."issues sucll as whether cmployccs who 
wol-k o n  forest products are sub-ject to [MSPA] are guided 
by thc criteria delineated in thc B I . C S ~ L I /  decision. That 
decision inakes it clear that Congress intended that 
agricultural employment includes forestry operations of the 
type . . . described. Tl~erefore . . . [MSPA] applies to all of 
the acti\.ities about \\.hich you inquired if done \\,it11 
psedominantlj. ~nanual labor ~ i i th in  a forest." 

Mo1-n1?te-ll~ci1.n1-ro, 350 F.3d at 1170 (MSPA covered harvesting pine 

straw). 

Morn~zte-ATn~lal-l-o relied on Col~rr?gn I ] .  Yoir~zg, 722 F .  Supp. 1479, 

1486 (W.D. Mich. 1989), cijj'cl, 914 F.2d 255 (6th Cis. 1990), which held 

that workers engaged in the cutting, gathering, tying and loading of 

evergreen boughs were "agricultural workers'' within the meaning of 

MSPA because they were engaged in the handling of horticultural 

commodities." 

6 Col~rnga remains good l a ~ v  on this point, contrary to the suggestion at RB 36 
(citing Salirzar- 1.. Broltn, 910 F. Supp. 160, 165 11.1 (W.D. Mich. 1996); Rogers 1.. SLII.. 
Fir:c.t A1401-tgnge, LLC.. 362 F .  Supp. 2d 624, 639 n.8 (W.D. Mich. 2005)). The S~rlnzcrr. 
court. ~vhich questioned Collrnga, Lvas not deciding whether workers Lvere covered under 
MSPA. rather the coult decided a different issue also discussed by Colungcr. namely 
ahether a pri\,ate right of action exists under the Federal Insurance Contributions Act. 
S~rl~rztri.. 940 F. Supp. at 165 n.1: .\cc uiso Rogc.1:~. 362 F .  Supp. 2d at 639 n.8 (not 
deciding MSPA question. but issue regarding colnpensation for mortgage loan officers). 



C .  Other Statutes Do Not Control Over the Specific Provisions of 
the Farm Labor Contractors Act 

RC'11.' 10.jO.O 1 O(4) cxpl-cssly provides that engaging in forestat~on 

activities means that a pet-son is an agricultural employer. This express 

statutorj langu'lge conti-01s over the non-Fann Labor Contractors Act 

statutes c~ted by the C'ompan~cs that d~scuss "agr~cultural" work. Courts 

interpret statutory language in a manner consistent with its language and 

its legislative purpose, e\/cn if similar language in another statute would 

result In ,I d~ffescnt outcome. See X O ~ ~ P I I / ~ L / / ~ I ~ I .  153 \Vn.2d at 623 

("reckless driving" in one statute and "in a reckless ~nanner" in another 

had two different ineailings as show11 by the different contexts); 

Mc~r.ler- 1,. Dcp 't of Retirenzer7t S1.s.. 100 Wn. App. 494. 503-504, 997 P.2d 

966 (2000) (different results followed from different standards for L&I 

pennanent total disability and PERS I total incapacity). 

The Co~npanies primarily rely on industrial insurance regulations 

promulgated to assess risk for the pui-poses of assessing preiniuins upoil 

einployers for industrial insurance purposes. RB 26-29. Under RCW 5 1. 

workers who pick brush or harvest evergreen foliage are covered under 

WAC 296-17A-4802-06. and they are not co~lsidered to be engaged in a 

farming operatioi~. For the purpose of setting illdustrial insurance 

preiniuin rates. farin labor cotltractors are those who work on a h n n .  



WAC 296-17A-4802. These classifications are based 011 the risk to the 

\vorkc~- in perfol-lning the tasks and the likelihood of illjury ~i;ith the 

purpose of setting adequate amounts of money aside to fund the accident 

and medical aid funds administered under the Industrial Insurance Act. 

RCW 5 1 . 1 6 0 5  WAC 2 7 0 I I .  Thcsc industrial insura~~cc 

regulations do not interpret thc Fai-m Labor Contractors Act, wliich has thc 

different purpose of regulating fan11 labor contracting. 

Scc~ Alfc~irl.lcirl.. 100 W n .  App. at 503-503. 

Morco\er. unlike the ~ndustnal insurance regulations citccl by thc 

Companies, RCW 19.30.010(4) specifically provides for work involving 

'-forestation and reforestatioll of lands," and thus by its very tenns is not 

limited to work on a farm.' The other non-Farm Labor Co~ltractors Act 

laws cited by the Colnpailies regardi~ig agricllltrn-a1 work (WISHA, 

RCW 49.17.020; Right-to-Fann Act, RCW 7.48.300; and the Minimum 

Wage Act, RCW 49.46.130(2)(g)) also do not matter here because 

RCW 19.30.010(4) specifically covers a wide range of.forestcltio~z work. 

The Co~npanies also argue that because the Legislature did not 

7 The Cornpanies rely on a declaration from a former Department employee who 
worked in the premium section of the Department (CP 782, 1248). not Employment 
Standards; the section that enforces the Farm Labor Contractors Act. CP 148-49. A 
declaration from a former Department employee who worked interpreting different laus  
does not represent the official position of the Department regarding the Farill Labor 
Contractor Act. As noted by the classification services. there may be other statutes 
.'outside our domain" that address the brush picking issue. CP 1352. cited at RB 28. 



cross-reference the specialized forest products statute, RCW 76.48.020. 

this s11oit.s intent not to include these products under RCW 19.30.010(1). 

RB 17. 22. Similarly. they argue that the definition of forest practice in 

RCW 76.09.020, which is different than RCW 19.30.0 10(4), applies. 

RB 32. Thcsc statutes are past of different statutol-y sche~nes. with 

different regulatory pul-poses, and thcy clo not apply to limit the terms of 

RCW 19.30.010. 

The Companies also note at RB 17 that the Lcgis1atu1-c clicl not pass 

a proposed b~ l l  that would h a ~ c  11iade the Department an agency that 

enforces RCW 76.48. Nothing can be inferred from legislative inaction. 

State 1: Contc, 159 W11.2d 797, 813, 154 P.3d 194 (2007) ("legislative 

intent callnot be gleaned froin the failure to enact a measure"). Failed 

legislation and laws from other statutory schemes are not only irrelevant, 

using them to narrow the construction of RCW 19.30.01 O(4) would defeat 

the Legislature's remedial purposes in the Fann Labor Contractors Act. 

D. The Companies Raise Issues and Allege Facts Beyond the 
Scope of the Summary Judgment Ruling 

The superior court's decision that the Companies were not 

"agricultural employers," as a matter of law, was based on the conclusion 

that harvesting evergreen foliage, in which the Coinpallies were involved, 

does not coilstitute an "agricultural" or "forestation" activity under 



RCW 19.30.010(4). RP 25-27; Fer.r.ce 1.. Doi-ic Co.. 62 Wn.2d 561. 567. 

383 P.2d 900 (1063) ("[Ilf the court's oral decision is consistent n.ith the 

tinclings and judgment, i t  may be used to interpret them."). 

The sole question on this appeal is, thus. wl~ether harvesting 

evergreen foliage ( i . ~ . .  cvcrg1-ccn houglis, bark. salal, or fcrns) by \,arioiis 

means (cutting, picking, or gathering) under the uncontcstccl lhcts 

constitutes "forestation . . . of lands" u~lder RCW 19.30.01 O(4). 

Tlie Companies do not directly argue that they are not agricultural 

enlployers because individual employee-employer relationships are not 

established under the Act. However, in their Statement of the Case, they 

assert that by "industry custom, and in fact, brush pickers are independent 

contractors and not employees of the sheds." RB 5 (citing shed ow~ler 

declaration): see also RB 1.  This claim was not decided by the trial court, 

nor has it been established on summary judgment, where the evidence is 

viewed in the light most favorable to nonmoving party. CR 56(c). 

111 ally event, their view of the facts is incorrect. The Coinpanies 

obtain the labor to harvest the evergreen foliage by issuing pei~nits from 

land leases to individual forest workers or to middle persons who hire the 

harvesters. See CP 920, 922-23. A pennit specifies where the harvesters 

are allowed to harvest brush. CP 922. Coiltrary to the Compailies* clai~n 

of lack of control (RB l), the sheds control the harvest of brush througl~ 



the pet-~n~ts. which specify the type, locatio~l. and ainou11t of brush 

har\ested. See. RCW 76.48.050 (4)-(7). Scc CP 608, 922-23: Brief of 

Appellant at 5-  10. Also. contrary to the suggestioil at RB 1, the record 

sho~vs that liarvesters and middle person contractors provide the evergreen 

foliage to the company that issuccl thc permit to them. C'P 025-20, 61 1.  

932; see crlso CP 922 (slicds also obtain foliage fro111 0thc1- sources). 

RCW 19.30.0 1 0(4) provides that an "agricultural employer" 

includes "any person . . . engaged in the forestation or reforestation of 

lands . . . ." This statute defines \v11o is a11 agricultural employer, not a 

control test such as that used in the case under the Industrial Insurance Act 

relied upon by the Companies. RB Appendix (judgment in industrial 

insurance case); RB 9-1 0. Assuming that l-~arvesting of evergreen foliage 

constitutes a forestatioll activity, the11 genuine issues of material fact 

remain for the trial court to decide regarding whether the Companies are 

agricultural employers under RCW 19.30.0 1 0(4). 

The Colnpanies also suggest that the issue of whether they are 

'-users" of unlicensed fann labor coiltractors under RCW 19.30.200 is an 

issue upon appeal. RB 18- 19. This is not at issue on appeal. The superior 

court did not reach it and the companies have not assigned error to this 

decision. CP 286; RB 2. However, assuming that the l~arvesting of  

evergreen foliage is covered by the Act, RCW 19.30.200 applies to anyone 



who k~lowillgly uses the services of an uilliceilsed fann labor contractor." 

E. The Con~panies Are Not Entitled To Attorney Fees 

The Companies are not entitled to attorney fees undcr RAP 18.1, 

even assuming that they prevail upon appeal. The Coinpanics seek 

attonley fees ~ O I -  litigation-relatcd issucs. fol- tlic Department's allegedly 

bad investigation techniques, and fol- t l~c  Companies' puspol-tccl need to 

bring this action. With one limited exception, the Companies did not raise 

such claims below and 1m.e m.ai\,ed thcsc issucs 011 appeal. 

The Companies ask for attorney fees because thc Department filed 

a response to a reply brief below. RB 38. The circumstances show 110 

basis for fees. The Companies' reply brief to the Depal-tment's response 

against suinrnary judgment (CP 242-65) contaii~ed several new argu~ueilts 

not raised ill their   notion for sunlmary judgment (CP 1373-81) and the 

Department moved to strike the newly raised arguments and evidence, 

and, in the alternative, moved to offer additional docume~lts, with 

responsive briefing to the new arguments. RP 1-2, CP 286. 

8 Related to the "user" portion of the Act. the Companies assert the Department 
improperly promulgated a rule by "setting the allowable amount which can be brought by 
a packinghouse from a brush picker." RB 19-20 n.9. The Companies cite a checklist the 
Department used to identify amounts of foliage that would indicate that the individuals 
with the foliage did not harvest it by themselves. Sce CP 946, 953-55. The Department 
shared this checklist with busiilesses as an aid to them. CP 155, 946. 954. This is not a 
rule. at most this is an agency policy. An agency may express its expertise about an issue 
(CP 946) or its investigative approach (CP 28) without issuing a rule. C% L m g  1.. D q )  't 
of HC'L~I~JI,  138 LVn. App. 235. 252, 156 P.3d 919 (2007) (agency may have advisory 
policy statement). 



The trial court denied the Department's motion, striking the 

documents. CP 286; RP 2. In their briefing. the Companies requested 

attorney fees for the Departineiit's motion. CP 51 3.' However. thc trial 

court did not award fees (CP 286), a decision fiom which froin whicll the 

C'o~~~panies  liavc not appealed or assigned error. Tlius, they liavc \vai\tcd 

this argument. RAP 2.4(a); RAP 10.3(a)(3); I'hi//ipLs ll/c/g. C'o., 111~. 1,. 

.4n, 81 Wn. App. 696, 700. 915 P.2d 1146 (1996) (failure to cross appeal 

1-uling precludes court from granting affii-mati\.e relief in the for111 of an 

attorney fee award). 

The Coinpanies also claiin they should be awarded attorney fees 

because the clerk's papers contain the documents stricken by the trial 

coui-t. RB 38. Designating the clerk's papers occurs before filing of the 

appellailt's brief. RAP 9.6(a) "encourages" parties to designate only the 

clerk's papers needed for review of the issues. To have the ability to later 

assign en-or to an issue, the Department needed to designate docuinellts 

relevant to that issue. The Colnpanies can hardly clailn intentional 

inisco~lduct by the Department's ultimate decision to narrow the issues on 

appeal. RB 37 (citing Rogel-son Hillel Corp. 1,. Port of'Por*t Angeles, 96 

Wn. App 918, 928-29, 982 P.2d 131 (1999)). Having decided 110t to 

Related to this request. the Co~llpanies also alleged below that Ms. Holt's 
declaration attached to tlie Department's motion was not accurate. CP 513-14. This 
conte~ltioil has no merit. 



assign en-or to the trial court's exclusio~l of the documents. the Depai-tinent 

has not cited to them in its bl-ieting. Set. Brief of Appellant: Reply ~ r i e f . ' "  

For t l ~ c  first time on appeal. the Companies argue that they are 

entitled to attorney fees for the put-ported bad faith of the Department for 

allegcd prelitigation misconduct and substanti\e bacl faith. RI3 37. Uo 

such finding was made by tlie trial court, nor docs thc rccorcl s h o ~ ~  a 

request for attorney fees on this basis." CP 286: RP 2. This Court should 

decline to consider the issue because it \\,as not raised belo\\,. RAP ?.5(a): 

Betitzct~ 1). D ~ I I I ~ I O ~ ~ S ,  68  Wn.  App. 339, 349 11.8. 842 P.2d 101 5 (1 903) 

(court would not review bad faith co~lduct attorney fee claim because 

claim was not raised at trial court); see Blziebet-ty Place Hon~eolt'lzet~s 

Ass'tz 1.. ~Vorthn~ard Honzes, Inc., 126 Wn. App. 352. 362-63, 110 P.3d 

1145 (2005) (coui-t did not consider alleged bad faith litigation as basis for 

10 The Companies cite RAP 18.9 to argue that the Court should sanction the 
Department for including Clerk's Papers that it later decided not to use. RB 13 11.7. This 
is hardly "grossly improper conduct" as the Companies argue. The Co~lrt  should 
disregard this improperly brought motion. See RAP 10.4(d). Moreover. even assuming 
there was a violation of the RAPs. given that the Departnlent has not cited to the 
substance of the docunlents in its appellate briefing, the Conlpanies fail to show the 
necessary prejudice to support a sanction recluest. See Bcri.izc.c 1,. Tl'crh. \ i r t ~ [ i . ~ r l  G11.s Co.. 
22 Wn. App. 576. 577 11. 1. 591 P.2d 461 (1979) (sanctions are appropriate only if the 
req~lesting party can show prqjudiced by the other party's violation of the RAPs). 

I 1  The Companies alleged Department bad faith conduct to the trial court, but 
not to support the attorney fee claim they now raise. The trial court declined to address 
their allegations of bad conduct. Src RP 25. .'NoM. I k11on. that the plaintiffs in this case 
want to yell loud and hard that I have a rogue agency before me that is out to get 
everybody in his employ. at least in this user group. And that I 'm not dealing \x.ith. and 
1.177 not going to deal with that issue because. very frankly. it just isn't what is asked to be 
decided here." RP 25. 



attorney fees because the trial court did not address claim); sec ldso 

Rrll./l.v 1%. .\IcC'li11/0/7. 135 Wn. APP 285. 3 11. 113 P.3d 630 (2006) (on 

appeal party waived attorney fee claim because 11e did not show he asked 

the trial court to award fees on an equitable basis and because he raised 

claim fos first time in reply). t.cl>icll, rlcr~ic~ll, I ( d 7  P.3d 7 18 (2007). 

The Companies rely on ;WLIILILZ/ u/ ,!iti~11i1cl~l\1, I , .  J P I . O I ~ ~ ~ ,  

66 Wn. App. 756, 766, 833 P.2d 429 (1992), t.c~)'cl or1 othct. gr-o~~t?cj,c. 

122 Llrn.2d 157. 557 P.2d 1095 (IOO3): to argue that they may I-ecluest 

attorney fees even though they did not raise this argument at the trial 

court. RB 37. In lMzitrlal, there was a clearly recognized right to fees 

based on the issues presented at the appellate level. 66 Wn. App. at 766. 

In contrast, the Companies' fee claim is pri~narily based on collduct claiins 

that occui-sed either before the litigation or at the superior court. These 

were issues for the trial court to decide and it was within the control of the 

Companies to pursue a fee claim at superior court. See Brlrrzs, 135 WII. 

App. at 3 11; Blzieber-I;V Place; 126 WII. App. at 362-63; Bentzen, 68 Wn. 

App. at 349 n.8. 

No evidence supports the Companies' claim that the Department 

engaged in misconduct, bad faith, or had an i~nproper motive in its 

outreacl~ efforts regardillg the Fann Labor Contractors Act or in its appeal 

of the trial court's ruling. Viewing the evidence in the light most 



favorable to the non-moving party, the Companies have not proven 

intentional bacl faith conduct by the Dcpal-tmcnt. Prelitigation misconduct 

I-efers to "obdurate or obstinate conduct that necessitates legal action'' to 

enforce a clearly valid claim. I<ogcrsoi~ Hiller, 96 Wn.  App at 027. 

Substantive bad faith occuss whcn '-a pasty intcntionally hsings a frivolous 

. . claim, counterclaim, or dcfcnsc n.itli an impropcs motivc. 

Rogersoll Hiller, 96 Wn. App. at 929. The party seeking fees must prove 

not only a fi-i\.olous claim. but an  "'intcntionally fi-ivolous [claim] bro~~glit  

for the puil)ose of harassment."' liogcl-soil Hillei.. 96 Wn. App. at 929 

(quoting Iiz t-e Rccnll of '  Pen/.sall-Stipeli, 14 1 Wn.2d 756. 783-84, 10 P.3d 

1 034 (2000)). The record reveals no such conduct. 

The Coinpatlies claiin as the basis for attorney fees that "[iln the 

present case, the Department has engaged in a series of enforcerneilt 

activities under RCW Title 51, WISHA, and the Act against the SFP 

industry" that are soinehow iinproper. RB 37. This case is only about the 

Fann Labor Contractors Act, not actions taken under the Industrial 

Insurance Act or WISHA. CP 286 (summary judgment order that 

RCW 19.30 does not apply). 

The Companies also rely on would-be evidence of allegedly 

iinproper checkpoints. RB 37. The testimony cited by the Companies 

arose out of a WISHA hearing before the Board of Industrial Insurance 



Appeals (RB 12 n.6). where the WISHA specialist testified about 

cluestioning dri\.ers of \.chicles tilled with brush as they left forested areas. 

CP 16, 33. 39. Any concern with investigation techniques underlying the 

WISHA citation should have been brought up in that forum, not 

collaterally Ilel-e in this fan11 labor contractor case to claim attorney fccs. 

No specific enforcement action uncles thc Farm Labor Contractors Act 

arose out of asking the drivers questions as they exited the forested areas 

Lvith brush. CP 82. The Department also did not cite the drivers and 

infor~nation was not used against m.orkers who harvested brush. CP 170. 

Thus, there call be no prelitigation ~nisconduct or substal~tive bad faith. 

The Companies also allege that tlie Department sought to enforce 

the Act "knowi~lg it had no basis to do so under the Act," alleging that 

Department representative Patrick Woods conceded that the Department's 

interpretation is wrong. RB 38. Their allegations are incorrect. Mr. 

Woods' expressed view of the statute is consistent with the arguments 

made by the Department on appeal. Couzpnre Brief of Appellant at 14, 

21-27 ~z.ith RB 22. The Department I~as  based its enforcement position on 

its interpretation of the statute and its statutory duty to enforce the Act. 

As discussed in this brief and in the Brief of Appellant, the Farm 

Labor Contractors Act includes the harvesting of evergreen foliage under a 

plain language analysis and under other aids to construction such as a 



liberal interpretation of a remedial statute, the legislative history, similar 

federal case law. and deference to the Dcpal-tment's intcrpretation of thc 

statute it enforces. "Inclucles but is not l l~n~ ted  to" and "other related 

activities'. relate to forestat~on under RCLV 19.30.0 1 0(4). The Department 

has an ample basis for pursuing this appcal. As the agency cI1~11-gctl \vitli 

investigating claims 01' violation of wol-kcrs' rights (RCW l0.30. 1-30), thc 

Department acted in good faith in mai~itai~iing this appeal and in its 

posi t io~~ that the Act applies to n orkcrs ~vho  hari est e\ ergreen foliage. 

111. CONCLUSION 

For the above-stated reasons, the Depal-tmetlt requests that the 

Court hold that harvesting evergreen foliage is a "forestation" activity 

within the meaning of RCW 19.30.010(4) and reverse the superior court's 

judgment, with remand to the superior court for further proceedi~lgs 

consistent with the holding. 
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