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1. INTRODUCTION 

This appeal arises because the trial court interpreted a provision 

requiring the tenant to pay a late charge of $150 per day in a lease 

agreement ("Agreement") between DefendantIAppellant Glacier Water 

Products, LLC ("GWP") and PlaintiffIRespondent Northwest Properties 

Unlimited, LLC ("NWP") as '.compounding", resulting in late charges 

totaling $236,700 over a ten-month period, when the rent plus triple net 

over the same period, including interest, totaled $102,051.79. The late 

charge is an unenforceable penalty whether or not it is compounding. 

GWP also appeals because the trial court did not adjust the damages for 

future rents awarded to NWP to the present value as required by the 

Agreement. GWP requests reversal of these rulings. 

Should GWP prevail on these challenges, it requests this Court re- 

instate its counterclaims for unjust enrichment and overpayment, reverse 

the award of attorney fees to NWP, and remand to the trial court for 

further proceedings. 

11. ASSIGNMENTS OF ERROR 

1. The trial court erred in entering Findings of Fact 77 22, 23, 25, 26, 32 

and 33 in its judgment entered on September 15, 2006, which are not 

supported by substantial evidence. 
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Finding of Fact 7 22: At the time of signature, the potential 
escalating damage from a long-term default to Plaintiff was 
difficult for the parties to quantify. 

Finding of Fact 7 23: The parties understood that the provision 
would include an escalation of daily late charges in the event of a 
long-term default in rent spanning multiple months. 

Finding of Fact 7 25: The escalating late charges agreed to in 
paragraph 8 provided a reasonable forecast of potential losses to 
Plaintiff from a long-term default. 

Finding of Fact 7 26: The Plaintiff suffered considerable escalating 
damage from the Defendant's long-term default. 

Finding of Fact 7 32: Between November 2004 and August, 2005, 
the Defendant was 1,578 days late in paying rent. The late charge 
provision agreed to by the parties calls for $236,700.00 in late 
charges. 

Finding of Fact 7 33: The late charges of $236,700.00 represent a 
fair approximation of the damages actually suffered by Plaintiff as 
a result of the breach. 

2. The trial court erred in entering Conclusions of Law 77 5 and 6 in its 

judgment entered on September 15,2006. 

Conclusion of Law 7 5 :  Under paragraph 8 of the lease, the 
Defendant is obligated to pay a late charge of $150 per day for 
each day that a monthly rental payment remains late. 

Conclusion of Law 7 6: Pursuant to paragraph 8 of the lease, 
Plaintiff is entitled to a reasonable late charge of $236,700.00. 

3. The trial court erred in entering Conclusions of Law 7 7 in its 

judgment entered on September 15,2006. 

Conclusion of Law 7 7: Enforcing the late charge to this extent is 
reasonable, and does not constitute a penalty. 

4. The trial court erred in entering Conclusion of Law 7 13 in its 

judgment entered on September 15,2006. 
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Conclusion of Law 7 13: The Defendant's counterclaims are 
without merit and Defendant's requests for equitable relief are 
denied. 

5. The trial court erred in entering Conclusions of Law 17 16 and 17 in its 

judgment entered on September 15, 2006. 

Conclusion of Law 7 16: Plaintiff is further entitled to reasonable 
attorney's fees under the terms of its lease in the amount of 
$24,570.55. 

Conclusion of Law 7 17: Plaintiff is also entitled to costs incurred 
in the amount of $1,234.56. 

6. The trial court erred in denying defendant's motion to reconsider and 

amend judgment by order entered on October 13. 2006. 

Issues Pertaining to Assignments of Error 

1. May a late charge provision be enforced as liquidated damages, when 

the provision is not supported by evidence showing the late charge was 

reasonably related to a genuine pre-estimate of actual damages, the 

damages are readily ascertainable under the contract, and there are no 

actual damages to which the non-breaching party is entitled not 

already awarded under the contract? (Assignments of Error 1 and 3.) 

2. May a provision of a lease be reasonably interpreted to require a 

substantial, compounding late charge when such a construction is 

strained, and the evidence does not clearly establish the intent of 

parties? (Assignments of Error 1 and 2.) 
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3. May a provision in a lease granting remedies to the landlord be 

reasonably interpreted such that the second portion of the provision 

which reduces a judgment for future rent losses to present value does 

not apply? (Assignment of Error 6.) 

4. Where Defendant paid Plaintiff in excess of the judgment, is Plaintiff 

entitled to retain those funds? (Assignment of Error 4.) 

5. When Plaintiff is no longer a prevailing party, may Plaintiff collect 

attorney fees and costs? (Assignment of Error 5.) 

111. STATEMENT OF THE CASE 

Defendant Glacier Water Products, LLC ("GWP") is in the 

business of selling water obtained from the Carbon Glacier on Mt. Rainier. 

(RP at 215-6.) Plaintiff Northwest Properties Unlimited, LLC ("NWP") 

owns commercial property in Puyallup, Washington. (CP at 102 '// 1 .) 

NWP and GWP executed a five-year lease on August 20, 2004 

("Agreement") for warehouse and office space in NWP's building, to 

commence in October 2004. (Ex. 1; RP at 103 7 2.) The Agreement 

originally covered only suites E, F, G and H. Initially the monthly rent, 

including triple net, for these suites was $8,627.85, with a 3% per year 

increase after the first 24 months. (Ex. 1, at 1-2.) The rent was later 

adjusted to $7,451.85 to reflect the actual square footage rented while 

certain tenant improvements called for by the lease remained incomplete. 
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(CP at 103 1/ 3.) GWP occupied Suites E. F, G and H for one year. from 

October 2004 through September 2005. (CP at 104 7 13; RP at 31.) 

Approximately five months after GWP vacated the premises, suites E. F. 

G and H were re-let to a third party, Brite Lite Welding. (CP at 104 'j/T 13, 

16; RP at 81.) 

The Agreement contains provisions for permanent office tenant 

improvements to be made to the property by NWP. GWP was responsible 

for $30,000 of the tenant improvements, with $15,000 due at the 

beginning of the lease, and $15,000 (and specified adjustments) due once 

NWP completed improvements. (Ex. 1, Ex. C.) NWP did not complete 

construction of the permanent office improvements. (CP at 103 7 9.) 

Construction on these improvements did not begin until after GWP had 

vacated the premises. (Id.) The Agreement provides for interest of 12% 

on any outstanding payment due to NWP. (CP at 103 7 5 . )  

The parties executed an addendum to the lease on October 1 1 ,  

2004, adding Suite D for an additional rent, including triple net, of 

$1,607.40 monthly. (CP at 103 7 4.) GWP occupied Suite D for 

approximately five months, until the lease for the space was terminated by 

agreement between the parties. (RP at 3 1-2.) The parties agreed that GWP 

owed NWP $8,037.00 in rent plus $5 19.38 in interest for the breach of the 

lease for Suite D. (CP at 103 7 4, 104 7 19.) 
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The following lease provisions are at issue in this appeal: 

8. LATE CHARGE. If tenant fails to make any rent within 10 
days of the date such amount is due, the tenant shall also pay a late 
charge of $150.00 per day said rents remain late. Late charges will 
continue to apply until all late fees have also been paid. [sic] OR 
otherwise negotiated in writing by both Landlord and Tenant. 

24. REMEDIES UPON DEFAULT. 
(a) Remedies. . . . Tenant shall pay any such deficiency each 

month as the amount thereof is ascertained by Landlord or, at 
Landlord's option, Landlord may recover in addition to any other 
sums, the then present value of the amount at the time of judgment by 
which the unpaid Rent for the balance of the term after judgment 
exceeds the amount of Rent loss which Tenant proves could be 
reasonably avoided, discounted at the rate of seven percent (7%). 

(Ex. 1.) 

GWP made a payment of $18,423.42 to NWP at the 

commencement of the lease. (CP at 105 7 27.) GWP then made payments 

of $7,200.00 in August 2005 and $243,200.000 in September 2005. (Id.) 

In total, GWP paid $268,823.42 to NWP. 

The parties tried the case to the court. The parties did not dispute 

GWP's liability for breach of the lease. Instead, the trial focused on the 

damages due to NWP, including the late charge, costs of improvements, 

damages for the time the property was vacant, consequential damages, and 

attorney fees and costs. 

The trial court entered judgment for NWP on September 15, 2006, 

concluding: 
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(1)  Paragraph 8 obligated GWP to pay a late charge of $150 per 

day for each day that each monthly payment remained late. (CP at 106 7 

5.) It was calculated that between November 2004 and August 2005, GWP 

was 1,578 days late in paying rent, resulting in aggregate late charges of 

$236,700. (CP at 105 7 32.) 

(2) Enforcing the late charge provision was reasonable, and did not 

constitute a penalty. (CP at 107 7 7.) At the time the lease was executed, 

the potential escalating damage from a long-term default to Plaintiff was 

difficult for the parties to quantify. (CP at 104 'Tj 22.) The late charges of 

$236,700 represented a fair approximation of damages actually suffered 

by NWP as a result of the breach. (CP at 105 7 33 .) 

(3) With regard to Suites E, F, G and H, the unpaid balance of the 

rent and triple net totaled $558,489.12 plus $4,073.21 of interest. (CP at 

104 77 14-1 5.) As NWP re-let the premises to a third party, the amount of 

rent due was offset by $356,388.25. (CP at 104 7 18.) 

(4) GWP's counterclaims for refund of overpayment and unjust 

enrichment were without merit. (CP at 107 7 13 .) 

(5) The judgment against GWP, after all payments were taken into 

account, amounts to $226,994.00, plus attorney fees of $24,570.00 and 

costs of $1,234.56. (CP at 107 7 15, 108 7 16.) 
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On September 22, 2006, GWP filed a Motion to Reconsider and 

Amend Judgment with the trial court. (CP at 115-6.) In that motion. 

GWP requested that the trial court apply paragraph 24(a) of the 

Agreement, quoted above, to the unpaid rent. (CP at 1 15-6.) 

Application of Paragraph 24(a) of the Agreement would have 

reduced the amount of the unpaid future rents to present value using a 7% 

discount rate, resulting in a reduction in the judgment by $3 1,759.03. (CP 

at 11 5-6.) The trial court denied this motion on October 13, 2006. (CP at 

141.) 

GWP filed its Notice of Appeal on November 13, 2006, which was 

consolidated with an earlier imperfect Notice filed on October 12, 2006. 

(CP at 131-140, 150-159.) 

IV. SUMMARY OF ARGUMENT 

GWP respectfully requests the reversal of the trial court findings 

(1) that the late charge provision of paragraph eight is reasonable, and 

does not constitute an unenforceable penalty; (2) interpreting the late 

charge provision of paragraph eight to "compound" the charge is 

reasonable, and embodies the intent of the parties; (3) that the present 

value discount required by paragraph 24(a) of the lease does not apply to 

the award of future rent losses; (4) that GWP's counterclaims do not have 
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merit; and (5) the award of attorney fees and costs to NWP as the 

prevailing party. 

First, paragraph eight of the Agreement requires GWP to pay a late 

charge of $150 per day that the rents remain unpaid. This late charge is a 

penalty that should not be enforced by the courts. NWP presented no 

evidence that both parties reasonably expected the harm NWP claimed for 

a long-term default, particularly because NWP's remedies were clearly 

identified and integrated into the Agreement. Further, there was no 

evidence that the damages were difficult to quantify. The late charges for 

only one year, totaling $236,700.00, are move than twice the $102,051.79 

due for rent and triple net, including interest, due for that same period. 

This fact alone indicates that the late charge provision is not 

compensatory, but is instead punitive. 

Second, NWP argued that the provision required the late charge to 

"compound" or "stack," meaning that the daily late charge applied to each 

monthly payment outstanding. Despite the plain language of the term and 

rules of construction requiring reading the lease in favor of the tenant, the 

trial court agreed with NWP. The interpretation advocated by NWP is 

unreasonable, and it is clear from the testimony at trial that this was not an 

interpretation that the parties understood at the time the parties entered 

into the Agreement. 
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Third, paragraph 24(a) of the lease requires any judgment covering 

a future rent payment to be discounted to its present value at the 

contractual rate of seven percent. The plain language of the lease provision 

requires this discount. The trial court erred when it did not apply this 

provision to the future rents due. 

Finally, if GWP should prevail on its other arguments, it is entitled 

to have the case remanded, both for further consideration of its 

counterclaims-to seek the funds it has overpaid to NWP-and the award 

of attorney fees and costs. 

V. ARGUMENT 

A. The late charge provision is a penalty because it is not reasonably 
related to a prediction of actual damage, the damages are reaclily 
calculated, and the damages are disproportionate to the harm 
actually suffered" 

The $150 per day late charge constitutes a penalty, not reasonable 

liquidated damages. At trial, NWP alleged consequential damages to 

support this penalty. (RP at 336-7). Specifically, NWP relied on its 

anticipated income from GWP to begin financing and construction on 

another parcel of land. (RP at 62.) However, when GWP went into default, 

NWP's bank refused to continue financing the matter until the default was 

cured. (RP at 95-96.) According to NWP, these delays resulted in 

substantial cost increases. (RP at 156.) There is nothing in the record, 

though, to establish that NWP ever informed GWP of these risks at the 
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time of contracfing. Indeed, the Agreement is integrated and specifically 

identifies those remedies to which NWP was entitled, thereby putting 

GWP on notice of those remedies available-future rent, past due rent, 

interest, costs to re-let, and attorney fees and costs. (Ex. 1, 77 24 and 39.) 

All of these remedies are readily calculated, and the late charges are a 

penalty as a matter of law. 

I .  Standard of Review 

Factual findings are reviewed for "substantial evidence," which is 

evidence sufficient to persuade a fair-minded person. Tostado v. Tostudo, 

- Wash. App. -? 151 P.3d 1060 (2007). Legal determinations are 

reviewed de novo. Id. The reasonableness of a liquidated damages clause 

is a question of law, and receives de novo review. See Walter Implement, 

107 Wash.2d at 558-9. 

It is a basic principle of contract law that damages for a breach of 

contract should be compensatory, rather than punitive. The general 

measure of damages for breach of contract is that the injured party is 

entitled (1) to recovery of all damages that accrue naturally from the 

breach, and (2) to be put into as good a pecuniary position as he would 

have had if the contract had been performed. Eastlake Const. Co., Inc. v. 

Hess, 102 Wash.2d 30, 39, 686 P.2d 465 (1984). Damages are 

recoverable only for losses that were reasonably foreseeable by the party 
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to be charged when the contract was made. Larsen v, Walton Plywood Co., 

65 Wash.2d 1, 6, 390 P.2d 677 (1964). An injury is foreseeable if it is one 

that follows the breach in the usual course of events. Id. at 683. Neither 

the specific injury nor the amount of harm must be foreseen. Id. ; see ulso 

Barnard v. Compugraphic Corp., 35 Wash. App. 414, 667 P.2d 117, 120 

(1 983). 

This underlying principle is recognized in the distinction between 

an enforceable liquidated damages clause and an unenforceable penalty. 

While a "genuine covenanted pre-estimate of damages" will be enforced, 

where the purpose of the clause is one of punishment, not compensation, 

the provision is a penalty, and is unenforceable. Management, Inc. v. 

Schassberger. 39 Wash.2d 321, 326, 235 P.2d 293 (1951); see ulso 

Mahoney v. Tingleywush, 85 Wash.2d 95, 98, 529 P.2d 1068 (1 975). The 

decisive factor is whether the provision represents a reasonable prediction 

of the harm when the contract was formed. Watson v. Ingram, 124 

Wash.2d 845, 853, 881 P.2d 247 (1994); Wallace Real Estate Investment, 

Inc. v. Groves, 124 Wash.2d 881, 893, 881 P.2d 1010 (1994). 

The determination of whether a liquidated damage provision is 

unenforceable as a penalty depends on the facts and circumstances of each 

case. Walter Implement, Inc. v. Focht, 107 Wash.2d 553, 559. 730 P.2d 

1340 (1 987). Generally speaking, Washington courts favor liquidated 
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damages clauses in contracts, and will uphold those provisions that were 

"fairly and understandingly entered into by experienced. equal parties with 

a view to just compensation." Id. at 558. A penalty, on the other hand, is a 

sum inserted in a contract, not as the measure of 
compensation for its breach, but rather as a punishment for 
default .... It is the payment of a stipulated sum on breach of 
contract, irrespective of the damage sustained. Its essence is 
a payment of money stipulated as in terrorem of the 
offending party, while the essence of liquidated damages is 
a genuine covenanted pre-estimate of damages. 

Buchanan v. Kettner, 97 Wash. App. 370, 373, 984 P.2d 1047 (1999) 

(quoting Management, IHC., 39 Wash.2d at 326 (quoting 15 Am. Jur. 672. 

Damages 5 241)); see also Brower Co. v. Garrison. 2 Wash. App. 424, 

433,468 P.2d 469 (1970) ("A liquidated damage clause becomes a penalty 

when the amount fixed has an in terrorem effect of inducing performance 

rather than compensating loss."). Therefore, liquidated damages clauses 

are upheld only if the following two factors are satisfied: ( I )  the amount 

fixed must be a reasonable forecast of just compensation for the harm that 

is caused by the breach; and, (2) the harm must be such that it is incapable 

or very difficult of ascertainment. Walter Implement, 107 Wash.2d at 559. 

While proof of actual damages is not a requirement for upholding a 

liquidated damages clause, actual damages may be considered where they 

are so disproportionate to the estimate that to enforce the estimate would 

be unconscionable. Wallace Real Estate Investment, 124 Wash.2d at 889. 
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Courts have upheld contracts containing liquidated damage clauses 

in cases of breach of land sale contracts and breach of construction 

contracts. See, e.g., Watson, 124 Wash.2d at 853-4 (land sale contract); 

Bro~jer Co., 2 Wash. App. at 435-6 (construction contract). However, 

lease agreements are inappropriate for liquidated damage clauses because 

damages can be easily anticipated and ascertained. 

For example, Walter Implement involved an equipment lease for a 

period of five years. 107 Wash.2d at 554-5. The lease gave the lessor 

several options in case of default, two of which contained liquidated 

damages clauses. Id. at 555. The liquidated damages consisted of twenty 

percent of the aggregate minimum lease charges remaining at the time of 

default. Id. at 5 56. 

The court determined that the twenty percent liquidated damages 

clause was an unenforceable penalty. Id. at 561. The court noted that a 

clause containing a variable may be reasonable. Id. The variable, however, 

had no relation to the actual damages suffered. Id. (citing American Fin. 

Leasing & Servs. Co. v. Miller, 322 N.E.2d 149 (1974)). Furthermore, the 

actual damages were easily ascertained because the amount of damages 

could be calculated from the rental contract and depreciation of the 

equipment. Therefore, the liquidated damages clause failed. Id. 
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2. The Late Charge 

In this case, the court concluded that "[elnforcing the late 

charge.. .does not constitute a penalty." (CP at 107 7 7.) The trial court's 

factual findings supporting this legal conclusion were that "the potential 

escalating damage from a long-term default to WWP] was difficult for the 

parties to quantify," (CP at 104 7 22), and "late charges of $236,700.00 

represent a fair approximation of the damages actually suffered by WWP] 

as a result of the breach'' (CP at 105 7 33). These findings of fact and law 

are not supportable based on the evidence presented. 

3. The Contemplation ofthe Parties 

The liquidated damages clause is unenforceable because the 

damages are not a reasonable prediction of actual contemplated damages 

that would be incurred due to GWP's breach. C. Curtis Hood ("Hood"), 

sole member and manager of NWP (RP at 80, 116), testified that he 

purchased the land at issue here, including construction costs on the 

necessary buildings with a $2.2 million loan from his bank. (RP at 60.) 

Hood initially divided the property into two parcels. (RP at 63.) He saved 

the second parcel for later development as a "small insurance policy" if he 

got into serious financial trouble. (RP at 63.) The loan was secured by his 

home, a personal guarantee, the assets to his heating company, and his 

personal investment of $500,000. (RP at 60-61 .) The bank expected to be 
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repaid by Hood's income generation and from the rent of the parts of the 

building he did not use. (RP at 62.) Hood then testified that at the time the 

late charge was negotiated, he was concerned about receiving sufficient 

compensation to cover the construction on this adjacent lot, as well as  

taxes and loan payments on both properties. (RP at 96-97.) 

There is no evidence in the record that Hood ever told GWP that 

its rent was necessary to support his other ventures. To the contrary, the 

Agreement actually contained an integration clause. (Ex. 1 7 39(a) ("Lease 

contains the entire agreement between Landlord and Tenant concerning 

the leasing of the Premises.")) It also provided for identified remedies 

should GWP breach the Agreement. (Ex. 1 Sj 24.) These are the damages 

that GWP could reasonably expect if it defaulted on the Agreement. 

GWP could only predict damages for those risks to which it was 

alerted. Watson, 124 Wash.2d at 853 (reasonable prediction of both parties 

when contract formed). Hood simply wanted to make the late charge 

sufficiently onerous to ensure enforcement of the lease payment, not as a 

calculation of damages for any breach that might ensue. This is the clear 

definition of a penalty. Buchanan, 97 Wash. App. at 373. Hood's own 

personally held fears about damages beyond those addressed in the 

Agreement could not be contemplated by the parties if Hood never 

communicated them to GWP. For this reason there is no basis to support 
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the trial court's finding that the parties could not quantify the anticipated 

damages. 

4. Damages Are Calculable 

All of the damages contemplated by the parties in this case are 

easily calculated. The Agreement explicitly provides for awards of past 

rent due, interest, future rent, costs and damages related to re-letting the 

property, and attorney fees and costs if GWP breached. (Ex. 1, 77 24, 25.) 

Each was in fact awarded by the trial court, and each was capable of ready 

determination. (CP at 103-108; see also CP Attachment (Verbatim Report 

of Proceedings, heard July 3 1,2006, filed August 28,2006.) 

5. No Actual Damages 

Other than those damages allowed by the Agreement, NWP 

presented no evidence of actual damages reasonably contemplated by the 

parties. Hood testified that during the period GWP was NWP's tenant, he 

did not miss any payments on his bank loans, property taxes or insurance. 

(RP at 304). In short, outside of the costs incurred in attempting to the 

collect the back rent, and securing a replacement tenant (both of which 

were awarded by the trial court's judgment), NWP suffered no damages 

beyond the value of the lease itself. Thus, these late charges are so 

disproportionate to the estimate that the awarded amount is 

unconscionable. 
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6. Relief Requested 

For these reasons, GWP respectfully requests that this Court find 

that paragraph eight of the lease is unenforceable as a penalty and reverse 

the trial courts factual findings and legal conculsions. 

B. Paragraph eight of the lease agreement may not be reasonably 
interpreted to require compounding the $150 per day charge. 

Should this Court determine that the liquidated damages clause is 

not a penalty, then it may not be reasonably interpreted to require 

compounding the $150 per day charge. Paragraph eight of the August 

2004 lease requires the tenant to pay a late charge "per day said rents 

remain unpaid." (Ex. 1 7 8.) The trial court first determined that the 

meaning of paragraph 8 could not be determined without extrinsic 

evidence. (CP at 106 7 4.) Rather than adopting the interpretation most 

favorable to GWP, the trial court found that this provision called for 

"compounding" or "stacking" of the late charges, meaning that the $1 50 

per day charge was due for each day the monthly payment remained 

outstanding. (CP at 106 7 5.) The provision cannot be reasonably 

interpreted to require stacking under Washington law, but simply calls for 

a single $1 50 per day late charge, regardless of the number of months of 

payment outstanding. 
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I. Standard of Revietv 

To the extent a lease is a contract, it is governed by the rules of 

contract interpretation. Emrich v. Connell, 105 Wash.2d 55 1,  71 6 P.2d 863 

(1986). The court's goal in interpreting a contract is first and foremost to 

ascertain the parties' intent. Anderson Hay & Grain v. United Dominion 

Indus. Inc., 119 Wash. App. 249, 254, 76 P.3d 1205 (2003) (citing Kenney 

v. Read, 100 Wash. App. 467. 474, 997 P.2d 455 (2000)). If only one 

reasonable meaning can be ascribed to a contractual clause. that meaning 

necessarily reflects the parties' intent. Kenney, 100 Wash. App. at 475. If 

only one meaning is available, interpretation of the provision is a question 

of law. See id. Questions of law are subject to de novo review. See, e.g., 

Rasmussen v. Bendotti, 107 Wash. Apg. 947, 954, 29 P.3d 56 (2001). 

2. Parties' Intent 

Where the provision is capable of multiple reasonable 

interpretations, or interpreting the provision requires the use of extrinsic 

evidence, then the court must determine the parties' intent. Kenney, 100 

Wash. Apg. at 475. What the parties intend is generally a question of fact, 

id., and is subject to substantial evidence standard on review. 

In determining the parties' intent, the court should consider the 

contract as a whole, the subjective and objective matter of the contract, the 

circumstances surrounding the making of the contract, the subsequent acts 
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and conduct of the parties to the contract, and the reasonableness of the 

respective interpretations advocated by the parties. Berg v. Hudesman, 11 5 

Wash.2d 657, 667, 801 P.2d 222 (1990) (quoting Stender v. Twin City 

Foods, Inc. 82 Wash.2d 250. 254 (1973). Any evidence of subsequent 

conduct should be considered only so far as it reflects on the intent of the 

parties at the time of contracting. See, e.g., Eurick v. Pemco Ins. Co., 108 

Wash.2d 338, 340, 738 P.2d 251 (1987)("[T]he court's duty is to 

determine the parties' intent a t  the time of contracting.") (emphasis 

added). 

The Agreement is a form lease provided by the landlord, NWP. 

Ordinarily, language in a contract should be construed against the drafter. 

Berg, 1 15 Wash.2d at 677 (citing Guy Stickney, Inc. v. Underwood, 67 

Wash.2d 824, 827, 410 P.2d 7 (1966)). In this case, however, paragraph 

39(e) requires interpretation of the Agreement "without consideration or 

weight being given to its having been drafted by any party hereto or as 

counsel." 

The objective of the lease for GWP was to allow it to further its 

business by appropriately storing its inventory. (W at 2 17.) For NWP, the 

objective was to make sufficient revenue to, at minimum, cover the cost of 

owning the property. (RP at 62.) 

Appellant's Opening Brief 

Page - 20 



Hood as well as Joon Choe ("Choe") and John Destito ("Destito"), 

managing members of GWP, testified at trial that the monetary terms o f  

paragraph 8 were a subject of some negotiation (RP at 94, 177-9. 227-8.) 

The parties agree that the original proposed clause called for a late charge 

figured on the amount of square footage leased, and that GWP, upon 

figuring the charge at over $200 per day, objected. (RP at 94, 177-8, 227.) 

The parties negotiated the charge down to $1 50 per day. (Id.) 

The parties disagree. however, on the interpretation of the late 

charge as "compounding." Hood testified that his interpretation of the late 

charge provision as compounding was "very clear" to the other parties. 

(RP at 94.) When queried on the basis for his statement, he mentioned a 

comment made by Choe, that the late charges get "very large," and could 

banlu-upt GWP if they failed to pay for six months. (RP at 152.) Choe's 

statements, however, are extremely subjective, and there is no evidence 

that Hood ever sought to clarify what Choe meant by them. These 

statements alone are not a sufficient basis to establish that both parties 

understood Hood's interpretation at the time the contract was negotiated. 

Choe testified that he never understood the late charge provision to 

be compounding, and that there was never any discussion about stacking 

or compounding the late charge. (RP at 179-80.) In fact, he testified that 

he "would have walked right away," if it had even been suggested that the 
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provision called for compounding. (RP at 180.) Choe explained that he felt 

a late charge was "highly unusual" to begin with, and that, at most. he  

expected to see a small one-time flat late charge. (RP at 177-8.) Choe 

testified that, as a new business, GWP had the potential for cash flow 

problems, and a penalty of "$150 a day 30 days a month amounts to a 

huge amount of money for us," and would kill the company. (RP at 179- 

80.) 

Hood further supported his understanding that it was "very clear" 

ut the time the parties entered into the Agreement that the provision was 

compounding by pointing to subsequent events, such as his provision of  

spreadsheets showing the amount overdue. (RP at 152.) He claims that 

because neither Choe nor Destito objected to these calculations, the parties 

all understood his interpretation of the provision at the time the parties 

executed the Agreement. (RP at 152.) 

Upon receiving a spreadsheet from Hood, however, Choe 

expressed surprise that the amount they owed was so large. (RP at 183.) 

Choe was concerned with not exacerbating the situation with Hood more 

than necessary, as being evicted from the premises would have "meant a 

certain death to certain of the things we were trying to accomplish." (RP at 

185.) Choe never openly objected to the numbers provided by Hood. (RP 

at 185.) 
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Destito's testimony is consistent with Choe's. Destito testified that 

compounding was never discussed by the parties, and that he first 

discovered Hood's interpretation in the first late notice they received. (RP 

at 229-30.) 

3. Reasonable Interpretation of the Late Charge Provision 

"The contract must be read as the average person would read it; it 

should be given a practical and reasonable rather than a literal 

interpretation, and not a strained or forced construction leading to absurd 

results." Eurick, 108 Wash.2d at 341 (internal quotes and cites omitted). 

Where a provision is capable of two constructions, if one construction 

would make the contract "unreasonable and imprudent" and the other 

would make it "reasonable and just," the courts are urged to adopt the 

latter construction. Berg, 115 Wash.2d at 672. Furthermore, if "the 

provisions of a lease are doubtful, in that they are reasonably capable of 

more than one interpretation, the court will adopt that interpretation which 

is the more, or most, favorable to the lessee." Blume v. Bohannn, 38 

Wash.2d 199,202,228 P.2d 146 (1 95 1) (emphasis added). 

In Blume, the court reviewed a residential lease contract with the 

following clause: 

The Lessee may, at its option, obtain a renewal of this lease 
for a further term of equal duration and upon like terms and 
conditions by giving to the Lessor notice of intention to 

Appellant's Opening Brief 

Page - 23 



renew not less than sixty (60) days prior to the expiration of 
the terms herein specified, subject to the consent of the 
Lessor. 

Id. at 200. The landlord contended that she had the right to refuse renewal 

if the terms were not acceptable at that time. Id, at 201. The court 

interpreted the clause, applying the rule that an ambiguous lease term must 

be construed in favor of the tenant (among other rules of construction) to 

determine that the tenant had a right of first negotiation to re-let the 

property. Id. at 204-5. 

Here, the trial court erred because it adopted the landlord's 

position, finding that the $150 per day charge applied to each month's late 

payment separately, and is therefore "compounding" or "stacking." (CP at 

106 7 5.) This finding contravenes the rule of Blume as a matter of law. 

Under NWP's interpretation, if one month's payment is 

outstanding, the late charge is $150 per day. If, however, two months' 

payment is outstanding, the late charge is $300 per day. If six months' 

payment is outstanding, the late charge is $900 per day. At that rate, the 

landlord could earn an amount equal to the entire month's rent in just over 

one week. The interpretation of the provision to allow compounding is a 

stretch of the plain language of the provision, and is not a "practical" or 

"reasonable" construction, particularly because it is the least favorable 

interpretation to GWP, the tenant. 
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The trial court adopted NWP's interpretation, applying a 

compounding formula and awarding a total of $236,700 in aggregate late 

charges to NWP, calculated as $150 a day for 1,578 days late in payment. 

(CP at 105 7 33.) This covered the non-payment by GWP from November 

2004 through August 2005, a period of 294 days. During this same ten- 

month period, the past rent and triple net due, including interest, for suites 

D, E, F, G, and H totaled $102,05 1.79. (Ex. 37.) 

A more reasonable interpretation, and one which favors the lessee, 

is that the provision requires a single $150 per day late charge. whether 

there is one or two or six months' payment outstanding. The provision 

uses the plural term "rents" which indicates that this interpretation is 

correct. (Ex. 1 7 8.) A single late charge applies to all rents that are late. If 

NWP, as the landlord, had intended the provision to compound, it should 

have drafted the provision more clearly. 

Despite Hood's testimony that his interpretation of the provision 

was "very clear," both of GWP7s principals testified that their 

understanding of the provision was different from Hood's at the time the 

lease was negotiated and entered into. Further. Hood's interpretation is not 

the most favorable to the tenant, but in fact is the least favorable. The trial 

court erred when it adopted the interpretation set forth by NWP, and its 

finding should be reversed as a matter of law. 
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4. Relief Requested 

GWP respectfully requests that this court reverse. and reduce tlie 

damages awarded to NWP as to the late charges to $150 a day, for 294 

days, or $44,100. 

C. Paragraph 24(a) of the lease agreement requires a discount to 
present value of any judgment for unpaid future rent. 

GWP appeals the trial court's failure to apply the present value 

calculations to the future rents as required by Paragraph 24 of tlie 

Agreement. Paragraph 24 grants the landlord certain remedies upon 

default of the lease. (Ex. 1, 7 24). Subsection (a) gives the landlord the 

right to terminate the lease, re-enter and repossess the property. (Id.) It 

also establishes continuing liability for the balance of the lease term, 

including liability for any deficiency from re-letting the property at a 

lesser rent, plus any additional expenses incurred in re-letting the property. 

The trial court applied this part of paragraph 24(a) to reach the 

conclusion that the balance due on the lease was $558,489.12. (CP at 104.) 

This balance was offset by $336,338.25 of damages avoided by re-letting 

the property. (CP at 104.) The total lost rent equaled $230,137.87. (CP at 

104.) This amount includes past rent and triple net for Suite D, as well as 

both past and future rent and triple net for Suites E, F, G, and H. 
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GWP filed a CR 59 motion to reconsider and amend the judgment, 

asking the trial court to correct calculation errors or oversights made in 

determining the balance of rent due and owing to NWP. The trial court 

apparently overlooked a provision in Paragraph 24(a) that allows the 

landlord to collect only the present value of the judgment for unpaid rent 

in a period after judgment. (Ex. 1,124(a).) The lease calls for the discount 

to be at a rate of seven percent. (Ex. 1, 'I/ 24(a).) 

The trial court denied the motion to reconsider and amend the 

judgment. In its oral ruling, the trial court stated that it reviewed the whole 

of paragraph 24(a), and reached its initial ruling based on the plain 

language of the section. (RP at 433.) The court gave no grounds for its 

conclusion that the discounting portion of the provision did not apply. 

An issue is adequately preserved for appeal through a motion for 

reconsideration, even if not raised during trial. Newcomer v. Masini, 45 

Wash.App 284,287, 724 P.2d 1122 (1986). GWP properly raised the issue 

through its CR 59 motion, as a method allowing the trial court the 

opportunity to correct a clear and manifest error, rather than taking time 

and expense to appeal the issue. GWP did not ask the court to consider 

new evidence or even a new theory of recovery. as the entire lease was 

properly before the court. 
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The plain language of Paragraph 24(a) requires that a judgment for 

future rents be discounted. Where a provision is capable of only one 

reasonable interpretation, the parties' intent is clear, and interpretation of 

the provision is a question of law. Kenney, 100 Wash. App. at 475. The 

parties' clear intent here was to discount the award of any future rent 

payments by seven percent, the agreed upon formulation to reach the 

present value of that judgment. 

GWP, therefore, respectfully requests that this court reverse the 

trial court, and hold that the present value discount of paragraph 24(a) 

applies to the award of future rent loss, and either reduce the judgment for 

future rents to present value using the seven percent discount agreed to by 

the parties or remand for further proceedings to establish the correct 

amount for the rent loss including the discount to present value. 

D. GWP is entitled to recoup monies in excess of the judgment paid to 
NWP. 

GWP brought counterclaims against NWP in order to recoup 

monies paid in excess of judgment. The trial court held that these claims 

had no merit, in light of a judgment entitling NWP to $226,994.04 in 

damages. (CP at 1 07.) 

If this Court reverses the trial court's judgment on one or more 

issue, reducing GWP's liability to less than $0, GWP's claims to recoup 
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overpayment will have merit. GWP respectfully requests that its 

counterclaims be remanded to the trial court for further proceedings. 

E. If NWP is not the prevailing party, it is not entitled to attorney fees 
and costs. 

Paragraph 25 of the lease grants the landlord the right to seek 

attorney fees and costs incurred in pursuing remedies under the lease. (Ex. 

1. 7 25.) The trial court granted NWP reasonable fees and costs. as the 

prevailing party. (CP at 108.) 

Washington law entitles the prevailing party to collect attorney 

fees and costs where a provision in a contract or lease provides for fees 

and costs for at least one of the parties. RCW 4.84.330. A prevailing party 

is defined as "the party in whose favor final judgment is rendered." Id. 

In the event this court reaches a judgment such that NWP is n o  

longer the prevailing party or not the substantially prevailing party, GWP 

respectfully requests reversal of the trial court's award of attorney fees and 

costs. 

VI. CONCLUSION 

GWP requests that this Court find paragraph eight unenforceable 

as a penalty. In the alternative, GWP respectfully requests that this Court 

reverse the trial court's finding that paragraph eight compounds the late 

charge, and reduce the damages awarded to NWP as to the late charges to  

$44.100. 
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GWP requests that this Court reverse the trial court's ruling to not 

apply the present value discount of paragraph 24(a). 

GWP also requests remand to the trial court for further proceedings 

to determine the correct amount for the rent loss award, including the 

discount to present value, as well as on GWP's counterclaims and on the 

award of attorney fees and costs. 

DATED this 28'" of March. 2007. 

Respectfully submitted. 
/ 

whristophk!r W. Brown, pro hac vice 
Christy 0 .  King, WSBA # 37217 

Attorneys for Glacier Water 
Products, LLC, 
Appellant 
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918,423.42 d o l h l s  (5 ) m tx apphDd to thc &C Rmr &c for thc 

' I ~ J a s L ~ ( s ) o f ~ L - - = T -  F B ~ ~ E I &  a h   in&^& (2) n m k k  cf (NW) @ $1,4&.95 & ard 

7 ADDVIONAL RFNT 
a $503.03 utility dprsit a€ $500.03 

rnanagoncn l  o p a w ~  maird- Md u u n t y  of rhc P& all p&~ - d h Buh- ParL 
~1ts3amncn-aRocabkor1sss~cdroIhchqallsucbma~rnchdmgwrihourI~q i r t 3 n a n c E , m -  

C r ~ ~ M -  k f o l l o m q .  pnbmd. dranmg M m g .  guard and olhcr smiccs, c m ~  nxwd ir U X I M I ~  

wth any arvrnp lo contrnl p d m n g *  hrmstndm~ g a t k r i w  M aPscmbk, 
vaDdal~m MY, 3Dd my o y h  mlrrfamcb w i ~ h  Lbc uw d cmmm MCBS; by, Jcuricny, wain, 

mu. wasw cbsposal, and o r h r  uai~lic~: bung. miilujm mj w r c o h o n i o g .  w i r ~ I ~ ~ - w a s h ~ o g ,  
W &  end %~ppll=; pnnng rcpair~, and o c k r  r r m i m n a ~ ~ ;  p a r h ~  kx m u r f m n g  and r r s m p m g .  
a.s mD a s  d m  i w ~ ~ p 1 n . g  yd KC a d  smw xmovll, irarmmsrr, q a u ,  TI-i pn-mxn~ 

m c  pcnrr. cqurpmcn+ r n c u ~ n g  wrrbou! iLm1~111an h W A C  a y r w  dam ryslrma. 
d c i n l o r  cqo ipna l  ud 6 7  c q r -  racrva bi any camnn arca ,mprovoncnn, KSLS or 
1-1 c o a n q  Landiord's m w p x r n  fms and cqanc;, aud11 apcraa. wwa~cc and 
~mrarrc  k h c n b k z  d any hnd: @ax -6 Md ahcr pvmmmtrt l  ,d odlrry chaw5 of m) 

kid. p r c m ~ w r ~ r  nnd oibo CDSU ! s u d k d ' a  ~ n w  m dr P m - :  thc caa d a;n 
rcpaJr. r m m  ahww d ~mprovancrn rcqillrcd i o  bc rmde by i n n d b d  llDdu an: 

~ o $ ~ n m a l n i  hu, ruk a rcgularloa, d c p r m u m c  m pcnom! R r m t e c s ,  supply% duucod  s l p a  
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I c  P s \ ~ v a - L & m ~  L ~ t h r l i a u ( ~ v m ~ m u r m ~ n h L r r n d i a d d o l l ~ u i r ~  
2 -I oi k am-tnl r ~ f i N y  k d b t i w d  rtrn~ for Ox pcnod bs%ca r h  curur- ard 
&x iam~r) srcl l a d  &d p y  bin a-m o f  A M  k r d  m a -hi> -9 

a n o ~ r r u 3 l y  w(h Chc pymcm d dr L i u ~  Ron T m m  h l l  CUXIZUX lo k d W) 

-3 a l l  m>f& I? L r d l o r d  d a & a q c  ~TCUI' Hv March l sr cd cMb )wd Lzudwd 

& . u n , g r ~ T r n m l ~ ~ I b c d ~ ~ ~ h d r ~ b m i  
p c w - , - r r r d T o u m ~ - S h c M  e f r ~ m k - d k  

I f  Ctx~ lnal hk!axmd P o  w b c b  'I- r& h ppnw W LI I W S  W ck 

T m ' r  P o c c n v p  S h a ~ c  o i  ~ i x  m u d l  O w g  L x p c r w  then w n h ~ n  m (10)  days afL? m o p 1  of  
w h  naurn~mt f r o m  LaodlwQ  om^ *dl pa) ( I )  uic d ~ b u .  In a lump q ad (u) snail 
m u d +  pay thc cLFTncncc n meow hddruonj R m l  paymcols nu& U] L ~ C  b e  u r r t m  &h~ 
v e r  end L k  &-noun1 d m n l *  (la)7im& which  Lnadlorc  ha^ m m r r u d  bai M Lbc p m  y-1 8 

;rpcncno: ad bssd l~pon PK umn nmounl oi  l and iod  s c s u m c  o f  &dm& r n a m i r n a n c c  r m  
( m l ~  mpf or rucb c h ~  +li ~ u u r f u ~ n ~  o r  r c  r c a h &  LO bc &zu In 1hn1 caicnda~ )ra, An) 

ovopaymun by T- Lhdl k a u h d  LO& ~ h c  dy A d d d  Rrnr ~ o d  cun tng  d u  
LandJord h a l l  &m and 4 ~ ~ n  ~ b c  A d d ~ u c d  h pavmsnu rarh d m & r  u pr-wdd LT &E 

pangmph E w n  h g h  Lbe mrn of Lhls LoLse or a n y  ananim hu u p ~ r c d  and T- k m r r d  
Ulc  P m ,  T m l  shd1 ~ m n a h ~ l y  pay a n y  tncrcnw duc ovcr b c  cmmaicd h d d r d  b 1  

p r c n d y  pard an4 m n d y  my ovapafl7~lcrr m& rhall bc 1 4 u r c ) y  rcbalcd by LNdhrd fn 
Tcnvd wha Lk mal dnrrmvr~~lo a f  Tcnaru's mal h d d l u d  Rcnl ,s mu& F h r r  of Lardlord 
to suhmn s x m m m  as CAM fw hod shall M( bc d a r d  a wvcr oTT&'r r c q m m n d  ID p y  
sum b( ham p m d o d  M k x d ' s  geed h ~ h  ddPmmilnon d a d  hhh-l h m  x i d  bc 
m?cluuvc m Lhc prim U p  T e r ~ o i ' s  f a~ lun :  lo pay any poruoo of W h r .  anmud or 
ELIU! &J-S, M o r d  & d l  b a ~ c  I ~ K  ngms ;Lnd rc& & Lhu Lcax: fnr Lbc b h u c  of 
T w t  LO p y  

6 LATE CHARGE. l i lcnanl  falls lo rm'c anv rcnl w ~ ~ h i n  I 0  & ~ s  o1'1hc dalc  wch amounl is dur, rhc 
IC-t a l so  pay 2 lalc c b g c  of $1 50.00 pcr day a i d  rcnls 
rc r ra in  latc. Lalc chargu will mnnnuc lo  apply until all l a ~ c  f m  havcalw, b a n  pa rd  OR 0thEKWl~e 
negotiated in w r i t i n g  by imth Landlord a d   ena ant. 

9 .  SECURITY P m  Tman~ h d r p o s i d  Five Hundred &~hn 
( 5  500.08 .u a scariry m bc h c ~  by ~ ~ o r d  FW ~cnant 's  f a i ~  p d ~ n n a n a  d dl of i ~ s  

i a i lun  LO pzy R c n ~  Landbrd m y  fb.~~ u r c i  r c q u ~ m i  l o )  IUC, sppty a- d n  all a any pan d r h u  -my 
dcpout r0 pay R - u r ~  w h due rrmkt h i s  h, k r l u d j n g  CU-, b g a  and h 

LO h k h  L d k x d  a by mpm d T ~ O L X ' S  D&&. li & of tk =my 
d c p o s n u w , ~ ~ ~ n ~ O O ) ~ y t & r w r n ~ ~ T ~ s ~ l d c p o l a c a s h w h b L a D d b r d  
in an amwnr s u f i c i d  IO rcJlorc b~ m n r y  WII 10 IW m g d  m ~ t .  LaDdlnrd s h d  nd k zupi rcd  
I D  k q  this -ty +! ~ X T # G  6 m  iu gcrrcral fur&, md Tenan\ i s  nor d~Id  l o  in- CUI h 
eccurq *r. If T m t  h l ) ~  and faimbUy all d m  Dbligatram U~&J this LGSC, Lbt KU.II+ 

dcpmn or any rorrammg blartcz shd bc applied 1.0 Lbr lxbt rraotfi's Pau cfch: LGW Tam. I f L s d b r d  
miga iu m-I i n  fix hqrrry and hls Lc;w, n ~hzll nleo trmdu IJX starrrry d r p o s ~ ~  tn L s d k ~ d ' s  
mcmm in mtam 

( a )  B w  P u m  Tbc. Prcrmsc;s arc lo bc lLPCd b [bC p u p s =  d c u x h c u r t g  L8ur a 

m m f n a u m g  warcbvua Imd t51a fw ne mtpr bus- d L- or m ppvrpaw d 
w n n ~ n c c m m u f ~ d  ~ n n o ~ w n w l l L h c T c m u ~ m p a m n ~ ~ ~ s c ; o ~ k d f c r a r r y  

uhck n o l a m  my M &r or- any Lw ca orcbmncc d u n g  lo H a r a r h ~ ~  
S u b c c s  a m y  OLhCl b w  or o T d m  

Exhibit 1 
Page 3 of 19 



i c )  U Kraukuolu TLM sirnil urc Chr Prcrmscs ard ~C P m p o i j  common r m s  
d a ~ p a d  by  I d l o r d  srd 53 l r m l ~ d  or a t h c r u z s c  r u i n c l r d  by W o r d  In o w n r a m  i,':? s u c h  

rcaioaoblc ruin a ~ d  mplauona no1 ~ n c o r i s ~ s r n ~  w ~ t h  h b s c  as m y  horn lime ~o n m c  tx me& b) 
Candlord f o r  lk girrral &cry. rornfwt. and mvcoocncc o f  L v d t o d  a n d  ~ h c  Pruyxny I c r u D I a  

Trnm s b n l l  r a w  11s anpbym. +nu,  r o n m s .  m d  i t m . 1  la a b d c  by such n d ~ s ' u x  r q u l 3 i 1 0 ~  
I d l o r d  >hal l  w tx rc~ponsibtc l o  T m  1'01 Lhc norrpcrforrmM o i  any rub w rqdmous b y  any 

oL'm rrrranu, w p m $ ,  or w r ~  of h P r o p m y  

id) a T i m  mnl b3w k r+ nab: uusc In c a m v n  wth othv ~ o a n ~ s  ar m L p n c u  oi  w x  

P r a p c q  U x  p r L -  Facrlrba of m; P r o m  s u b l a  tn bz d c s  ;ind whnor~ and a q  c b r g c s  of 

W r c  for such p d m g  h c ~ i ~ ~ u a  w i l d  may bc csrabl~shcd or allcrod by 1-d d m y  m x  01 

from bmc w l ~ m c  d u n q  k l c rm hmnf T m  a d  T a d  s c m p l ~  3hdl cab ~n arm, 

azqyrmcd by h d m d  3od n W or olhcrmat rcmMtcd Dy L d o r d  Lardlord lhali navc mc 
r~gtd lo r w k  c h o p  to rbc mmmm a r z s  u d d m g ,  wrdioul hicum c h q p  m tbc W m  of 
d m r w y s  Lmranu alla v c h ~ u l a r  park~ng span¶, @DB a m  and rhc &mllon of ~ h c  Aow of 
m&ic Landbrd rbali p m v d c  -- ( 14 pa rk l l q  s p a c a  f w r  T L ~ I  

I1  P A I R S  7 k  Prcm~scs hnvt b 1rspcnc4 or d cn+munxn 01 ~huaoon hum4 13 

mmmplobd  thn tbs Prrmrrs rrzll bc I& w t m  Tmanr asnmc pcss-zmm Upm a c c c p u v n  d 
msra, rhc T r n a n ~   JIM any c h  h z d  dr hmnm an: d c f ~ c ~ m  m any r q c q  c x q x  d y  fw my 
cu=prra?s d m by Tcuanl ard d lo m a n m g  by M l o r d  T m  wli JI ali n m  
k n p  m Pnmrscsrcat. c b m l  m a  s m n r y c m d r t m n  Tolm~ w l )  c p b a a l l  c&cd wbmkm glan m 

dl wndcrws w dmn Ercopl iw reanxubk wc;lr and ~ a r  m d  4y fin: or mmdablc  casualry, 
T- d l  u all n m  p m  h c  P r a n k  in a, good repair a, lhq are. nnu or m y  h d w  bc prt to. 
A l l ~ s i y 0 b c ~ T ~ ' r & m s r m d o r p c n s c . ~ ~ ~ r r r c q u i ~ b r t b c ~ m L a a u l  
andfo* T - a g r c c n L h a f ~ t b c ~ & w - ~ o f t h L & T ~ ~ ~ l f d I ~  
and u r r d  Ihc R c m k  w t d h n  nclow, and in a m and clran mdrtkn. a d  will ddnv up all k y z  
kkmgmg to sxid h& l o  t k  Lvdiord nr Lvd1md'r;l'r agmts T- mll, a2 811 n m ,  caua: rhc 
P m w j  rn c m p l y  wnh all m3rna.r~.  q u l n i ~ m ,  mlts or o r d m  of  cry govcrruncmal  mliry 
W i n g  juri&f;on ova tk humsa.  T o  rhc ca lm rhu any c h u g c  w b z  Prcmisa k cuvcrcd by 
i~rhchd)ordwilladthTcnmm&m~obtamarrypr&fmTl~kmmfa 
r c i m b u m  for s m  m m b l y  ogxndcd by Tcnxrrc. 

12 ALTERATIONS T m  Wl rw ndu MY ahm&iq a&dnrm cr mprorsnml D ~ b r  Prernlpes 
w n i v w ~  h c  p m  conxrn o iLLvd io rd  Ludlard may & I& tomc~l u p  -m LhZ] al! wri 
siul l  carrpiy wrlb aU a p p h b l c  m ! c  a d  local laws, mks ad rcp ta l~oas a d  n n  
rtvmv d appro& of p h  and ommuam c u m a m  N o  &om w mrpro~mcrrr  m y  k 
donc ~ ~ c c p r  by a hcumZ ocorrarm apyrovd b) l x x i b d  A n y  ard a 1  a l l n n x a r  uMaxns and 
m p r w m u  r W  h mbds ri Tolanl 1 Pdc oqxmc & 4 dr ~;ccphcn of & fixrurcs. s U l  

Occorn r rhcpmpmyofd r l and lo rd  a d s h a J 1 r m u m m d b c  rurruducdwrchrbchmuszsar a p n n  
bcn;of r h s n r u n a c a  d tb19 Lccsz &*an chsrurbancc n ~ l i s r a ~ l ~  w Injury Landlord may r o p ~  
Tc- io rrmcnt any uch d m u m ~  ar T c m  r s o t  cow and ~%pcnsc  Tmanr s h d  u d d  p m e  
d c f c n c ' u d ~ ~ d a n d m ~ i o y o r l o d a ~ b a r m k s f r m n d s m s g r . d s r ~ i o P s o r c ~ -  
~lang an of my ahmuon xbux DT m a n  rcqocurj  or rradc by T-r loctudq dl n n o r r q  r 

rcu can ama md d w  h p m n  agcnscs T m r  a g r m s  t)ul Landiord ba4 m: @I w w a k  
rhaauans to IIK Pram% ID h c   boil^ D wiuch & Pr- a c  B I U ~  snd lo t h c  Propcrry arO 
W d  shall no1 bc b b r  fm m y  c l m q :  h ~ c h  1 cnarr! + s u b  by r- oi QI& u r d c d ~ n g  

13 Sm3 A i l  slgm n -Mi p W  b i  TLM m I)x wrrdos? doon &fkh Prm- or 
u p a n  m y  p n  d d r  RapcrT), shall oc runrbpa to Ur pnor approval o f  Ox h c d b r d  Any nps placed rn 
h c  Prrmscr h u l l  k m p h n d  qxw d r  u n d a d ~ n f i  and qr-1 w T m l  wl m x  <scm a1 LY 

i c r r n i w  or k IcnaJic) and  q u r  mi h n y  or m ~ u q  Ic Vh Pmmlsuc causcd t h o c h )  and I( M in 
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1 4  I_iL:Js ?rrj.r,n 1-5 no aumonly lo d b s  nny , n u  r r ,  ix T,d q r m u  tri I'lopm., I i nlil,t 

noc r u l l n  or pcrmll a n y  jlcn ~n Lu h b l  2 p n g  1 1 r c  P r q a l y  , ) I  o n r  ymn l l ,~rm,i  or l l x .  iucuii . i c l i ~ h o U  

mcl b y  rc~u)n o i  \ \ r , r i  UI, ) ~ r v ~ c c ? ,  a m i ~ l u u l i  pcrlurrnccl " 8  mppilcd I(, T r n a ~ ~  oi anvoru noldlrl~ 
Lhc P r r )vn : ,  01 WI,. pnn w m i  u r d c ~  T c m  l i  Any ! ~ c n  1, l t l cd  a g u s  ~k i ' r q , i n )  2 s  a ~ r :u l ;  c l  

x ~ c c  pcdorn~al o r r u u h  furnls'ncQ T W I  ngmcs lo oua r d  l~cn  lo tx drsctlarpcd pnor lo c n r r )  
oi f~nal j u d g m n '  l a k r  RU appcrJs) for Lh: k i o s u r c  of r u t h  l ~ c n  and funhcr n g r c c  rn hind\ ddcDcl 

prolac1 and hoM barmlu~ ~h Lurdlord and my icndo w~rh o l a  on Ibc Pr-y ag;una 1 . ~ b t I i 1 )  lois 

d m t q c ,  cons cw n p c n m  (mdudq m m b k  anarncyr' fcr; ~ U I U ~  a, and all 1 ~ 1 ~ ~ 1 m  c ~pcruui 

m silourn of 3uch c h u n  oi Lw U p  roqvcsl of tk i n n d i a r d .  Ihc T m  a F  lo p w n p u y  c l l ~ s c  s u d i  

l lcn In 'k r d d  4 dLIChkl@ oi m r d .  n U ~ r  by pp-iyng LI~L mdcbiL'dwis * h i &  part rlw ~u S U G ?  her; 

ci by p i u v r n g  bond cu olhcr scruriry u 5 i - d  bc b c q u ~ ~ d  by isw UP obmm such and dibiturpc 

( a )  Liabllrru 1n~;ura~cr  W ~ r h a n  !Lainng k o b i ~ g m c n s  and rcsponsibilrncl OF Ihc T c m  under 

[lu L a  T m m  shall, a1 ns own ~;um;un w u a k  Irabtliry inar~nna: wlh xt ~ r u u m o r  

c m p m y  01 c a n p a n r s  1'bm.x to b business In Warhrnglm In k mnl- m l  015 I ,UOO,OOU fw 
prcpcrty d+mJgc, ruld m &c nunimum anxxlurs of F1.000.W @LT Yd;viduaJ) 7nd 5 2 . 0 0 0 . 0 0 0  (p~ 
sccdinr) fw pcmooal mjur iu ,  ID in&mniFy M Landlord nnd T c m l  a g n 3 ~  my such cislrru, 

&mar&, a, dam* li?lhiliDcn 8nd cxpcmu. Lanmord 3W bc n a n d  BS m e  o f ~ k  k ~ i r c d  and 
s h d  bc funushcd wilb I of such pdicy or poljdcs o f i m n r c  w k h  shall bcu +n a d o r m ~  
~ A I  LhC rn shall m bc mnoAu3 cxccp upm rn (1 0) d a y  pnor wmm mtxz 10 Landid Ncrrbcr 
b c  Tuxmi Dor m y  of Tcnant'r o b ,  direcUrs, cmp+. ~ g m ! ~ !  rx Ibnrdxkkn & MY 
c m r r m  Lh91 my of bun &c an -hd" ur arc CnULlcd l o  rnrurnncc plDlcdnn under any p l l c y  ot 
tiabitny i n c u r m u  pur- by Landlad 

( b )  Tmmr's Liabil& b! Praxrv Insunm. T-1 h J l .  a! Taant 's  solc cx-. mumam 
publrc liabrllry and proppry h m g c  inslumrc. w i a g  sgnm any d JI c l a i m  for iqury D ar dcam 
d p a p o a s a n d b s s d o r d u r a g ~ p m p c r r y m ~ u ~ q u r r w t r i & o f t k P r o p c r r y .  Su& 

irnwnncc dnU hjvc liability h h s  d Dd lcss  h u  Q000.000 m rrspcct of mjury or ciza.h m any orr 
pcnoo. w Iw h n  52,1;000,000 in rctpm of any ard up. ocr~rrcncr or sczidcn~ asd nd Icss h 
51.000.000 for p r o p c q  c b q c  with a maximum dhuibk n m a m  of S1.000.  M Neb i m u m  
rhaD - LandbFd .rrd T m t  m c&nurds, rrirh xvcmbiliry of (ntcrrm cndorscmcnr. AL 
W ' r ~ i t s ~ w i r b a h m t k P m p c r r y ~ I & b c a M m c d b m d .  h l l d  
i r w r ~ ~ e s h s n k L s s u c d b y c v r G r s ~ b l c l o L a n B b r d a n d s h a n & p m ~ ~ r h c  
carriu a g r a a  nm D rarrd cx molfifi. k in%- w i b  % (30) days' priar,* m. ID 
L a d b d  In ~o c m  hdl Ihc l i m b  cd s r d  poUa bc cm6kjtrul 1~ Iim- k L~.nb~lrry of TM 
undcr this Lclsc. AU Pc3ida rcmst bc m a 'Pcr Ocnmuxx" basis md m a ' Y h m i  MA- Only" 
bnsis On or behm m k q  af b c  P- punumr LO thlr k, Tcnnr shall furn~sh 
L.nndlod nJ a a m k  n i d c n n n g  rhc a f a n i d  hmrmcc m c ,  md & &- & I t  
bc furnished ro L;mdlord kast t h y  d s ~  prior lo 6% cxp lm~m dmc of carh po l iq  Fw which  a 
c r m f K m c w a 9 ~ f D r c l u m ; s k b  

( c j  T W ' s  P r o ~ a w  I n s u r m .  T m  h l l ,  m Tcnam'~ s t  czpcaff, ma imin  m all or 
T m ' s  p a o r 4  propcrry, h u m  and kaschdd hpro-ir m Lhc Proycrry, and all p h c  gbss 
and &r gkeJ m thc P r r m i s a ,  a policy of "all risk" hazard u m m c c  w the amorvrl of  h c ~ r  
rcp!aszmudduc S u c b ~ s ~ r m n c ~ d r u a n ~ ~  

(d) TcnrmI 3 I n w w  Tcrunr shall prow& L x d m d  wnh b m c n t a r y  c d v u x  o f h  n ~ . n c n c ~  

of Khc ~ n s u n n u .  amnF m p l d  m h L a x  AJI p m d  o T T m ' r  asurancr d d  bC ~ p p l d  rn 
T n m  s oblpucn lo rn pcra>nai propcrry, 6-a d )-.- Lmprorvncaci under ~ h l s  
h x ,  ano any pmax& d Bjch - r=maxuq ahcr m x.-m shaU b c h g  to TWL I f  
~ ~ h b r o o ~ u m u n q o y u r a n a r c q u 1 r c d ~ h u i c 3 s r  Landlmdmnydom andTcmmnhali 
u p  d c r r d  m m h m c  Mlad for ik full p n m l u m  cqraa ~ ~ w r r c d  

(c) W d  s P- hx i la rd  W -nm cn tk Prqxr ry  a poliq of dl nd: 
harard mrunna m bz full amarm oi m r c p m c n r  d u c  Al l  svch m s u r a n r r  jhali nurr h d i o r d  
u m r c d  4 8 1  M ' s  &am, m knda wrdi a lrcn w chc Propcm/ rhan alw bc a rumcd 

ulnvcd All p r m x k  of any FLICh mm- shnh bc pad to Lardbrd md nppl to j  to Lh: r m w n l l c n  d 
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u c o e a q m ~  q r n  01 i m w n d  
4mqm x q n d  pres ,La lrqel Q -fd q p  se mmn jw xw-l n q  ' U r n  lil.wnio 

p and xp JV CllKqn~ s q q d  Lue 4 mm a s  Xuxkud x q  l o  (p g mnp~ amu3 (e )  

(d owro%rq q pee W 'WJ s . h m  IF kbupnpur) & Xua m W q s q  x l ' a 8 9  
960( q3m Lm nwq P O I p L q  m p ~jnold pLam ' ~ I W  oi &P p m ; ~  
IF l x m l u  pTc L P Y  W J .  W m p  07 pm=m n d+ >lor q Xq FDmw 
~ ~ ~ m ~ m j n n ' ~ d ~ ~ ~ ~ ~ X u r j o ~  i o u o r i c p n a q l u a y 9 Y ~ m X q p x n n  
u q ~  X u e  111 p *d q ~ n o r p ~ ~  2 m p q - x  ' h r h d  q p ~ Q M  m a ~0913d 
q w  X v a  4 R -1 4 ~ r n  X W p  wwnus>p m m 49 D -.xi a Mi m p  
Jai B-LL'FIJ W q F 1 3 q  IrSqB P'O1P"j-l lBql W L  J N V M L  A B  U N W C I N f  X I  

7 x I D b . a  ~ O ~ i l l (  npo prs W U r n  ' 5 2 3 ~  S , , h m  h r p n p l  '&Xbl,j >qI lo E 2 6 - J  3ql 

go m uo unm h n i m  q rxp.+n 'rd%q p h n T u  ~ n q  10, W I C I J  jp Xuc w ~ 4  q u n l  o m 5  

p-T =&dun QI pm POI- p l q  pw w m i d  ' p m  ..qrmrpu 1p.q -1 ntuh c , w m l  m 
m d 1 1 , o  p l % w  e, ' o o l s s l u  irrr hq p n r r  i u x b , d  p l o 9 r x l  m 2 R e u - q  mi rn ;uwu=d ~ p n s  m Lmior 

t p n ~  X i r e  lo( a c d  s q W  A W  m 'WUI ' w u 6 l n    wid ! , w r . n ~  3m ~3 -71 0 1  q q m !  

4 I l q s  a d o l b  V ployplq I ~ - m l T ; ; ~ m i % l T ~  LT.1WT-l S i N J i T T l T  71 





l f i l  w h ~  I k P :  L1 8 f k f s u h  Inndinrd m) R I  IU c q > r u n ~  ~ r r v r u r l # s l r l !  k i ; l r C  1 5 

i i g l u  urioLl U I I >  !.c~-.c IOT~TLMUY 1-1 IJW P1qrr.n). ur.!ng nuc t~  I O I U  u rn.1, bc nccc3uq, A J ~  

r r r , r .Ecr  : ~ s c l !  h ~ r : ~ I ,  i.! :U :-, 8~ ,~T,T,T i l l !  pc;c.m h;ic p i q x n ;  i r x ,  ;?c !',-417) I- 

tvoru,~bu&ng mi r u c l i  mlr,, ~ h c  llabi1~ly or T m r  all Rcnl un&q 01,fi i m x  a n ~ l ;  r u ~  bi 
r n l q w ~ . i M  for h- b b s h  of h c  & T- or cnrndcd Latsc T c r r n  and Trram xhall mu @ 
uj Lvdiord any &FICKTK) anarng frwn r rclcmng of rhc P m w y  31 a Iuccr R m i  plds lir m r r  and 
0qxna.y o i  m u v a l m g  al~orrpi and rdcmny h P-, u d h g  f ~ a  yd bro+.cn, Ircr, 
I n o d r n l  lo Ladlord ' s  rcc~ny or r c k m q  T m  shall pay  aoy such d c i ~ n m ~  & m h  83 dr 
m: lhclcoi 16 =fwd  by Landlord or. 31 LanJlord', opl lon,  !;rndiurC Iru) i r r o v r r  m 

fb )  In r c h r y  tfr R m  L3ndlom rnay pmi  rmi cmassions nnd lcnaru shall no 
k c d d  0 x . d ~ ~  LandlwC bar no cfury u, rdc!  k P r ~ c n y  In Lhc of 1 d r i d ~  b j  T W I  
T m  acicnodcdgo [ha J T ~ I A ~ I  1s m dcfaull unda uus b s c  and a1 i h s r  lim an) o w  p r m a  in 

uc Bulldlng rn CULT pmpcny ow& by L s d w d  a r t  avariabic fm LCEF*C. L a - d c z z  h3J tix n& ID 

i w ~ c  s u c h  ochcl p m q  and l h 1 3  shall nd d u c r  Tcrrurt's obllgnuans urdcr b ~ s  Lrasc Lh- dx 
mmaramg Lcaw mr, 

( c )  s. No t u m h a ~ ~  w npi& of rhis LUK shall bc donned uj JIEd W a r d ' s  
nyln V, d o r o c  my mkmntry or hold h k s s  obhpauoo af Tcrum undcr lhLs Iracc for m a m  which 
u z u r d  pnoc  l o  rhc t c r m i ~ & ~  or a p l a D b o  of h s  h e ,  or fci any ochcr rancdy al law of In 

cqutry. 

(d) I f  durmg rh Lcasc Tcrm Tcrmnt c m m  acrr or mnmms of D d d  for 
whtd ~ o r m & h l t ~ a r r : p v a , b y L a n d l a d ( w ~ w m ~ D m L l h s m c u r t d b y  
Tw), L 8 6 l o r d  my cl- b taus an carw t = n - r u ~ o o  of !us h m h . a m b q  tXc Ltgx 

Tcrm p m d c d  m b irasc. LLnd)ord'1 cicmon LO cxcrorc ILS c u l y  ~ T Q W W ~  nghu ahdl k 
dfuz~r= upon wrim rmicr: &li& lo Tcmrot qx+q M ' s  c l c n k  m o ~ l w  ax w i y  
tcnrmrarion of h i 6  k. Such early tcrminadm dull bc in & ru th  wntum MdDc i x  
pmri&d tc TthPDt. LLndlord's righ~ of rarJy lcrminadcn h l l  bc in &DCXI w dl O(hCJ ngbts and 
d c s  nvniiabk 10 LMdlord at kw or in cquiry. 

(f) Rmo3in C u m *  Tbc W c d  rcmcdjo IO whidi M o d  my m Mdcr k m d 
 PA Lasc a n  a o r r u h h  aDd arc rm hncndd to bc adumz of any DLhcr rcm& or m = u ~  of 
&) 10 &b LsxLml m y  lawfully bc d&kd in casc of any brrach ar t h w ~ c c i  breach 
Tccwn~ of any pmv;tkm d rOis Lcax. In a d d i h  to dr, LX+CJ & m his  Lnsc pm\ldcd, 
Lxdkd sban bc axi~M tn dr mmah by w o n  of ck viohtion or m . p c d  ur rhn=irmrd 
vwmm of any of h m m .  &lorn, pmvis ium of mis Lcasc. 

25 DSTS.  A'TTORNLP/S' FEES A N D  lNiTR6ST If Landlord cmplcy yr aaorncy ar ~f 
h d l o r d  b m g r  mlr LC rccom any rn duc trrrundcr, cr for b d  of any o t l r r  prrwlsxm drhu Lcraw or 
to m v u  posscsslon of rh PreaPa cr to arFom or A d  any nghrs & 1dx-a.l bkmpuy law. 
Lsndbrd  shnU k a W  ID a m n q ' s  ku. solruuxy ccxrn OXLS, a~ all & 11bga1oo Hd 
w m  a p c ~ d c d  a marred m a m m  with such ccncm and In arry a p ~ h c  or cdlccnon 
procad i -  A l l  m due ban Tchsnr to Lardiwd shall bcsr m m s i  at thc k f h l ~  l n n r  

26 WON W A l Y E R  QF BREACH Laodlord's h l m c  IO w upan sum pcriormrncr of any of Lh; 

~ ~ ~ ~ ~ d d s r L c a a ; c ~ t c a r m s : ; m y q i o r i t m u n a m f b d n a r r ) . m a m c * r  
r m u y ~ ~  dull h: a w a ~ ~  a r d n q b .  d my k f a n h  rn shall a q  nrh n p p d  m n u r :  a 
a ~ w d f k r @ d m & q q u w c d q a u m h t h c  T k U f d a n y ~ d t h ~ L r ; r t c r a  
d r b c ~ o f t b c P - o r r b c a p p m v a l d m r y m F r r m h - ~ d & L a a  
i n a l l n u c a s l n n n r ~ m r o I ~ n & m r I d i i ~ : ~ m ~ ~ ~ n g r r r r s c , m b ~ o r r u r a m  
Tcnm q m  Lha~ 11 m l l  M rdy upor, nx w USCT~ Lhc a l s t m o ~  o f  m y  p u r p o n n j   pas^ or h m r c  
a p p M  wnscn: 01 wn~m h (h- Lnndiord rn m w r w  and n& by tk Landiord s p r c s d r n i  or by 
B p s -  p r r m s ~ d c a t g n n L c d m v n n n g m h a n h h c p t o b m d k h c M ~ ~ - m  
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' J !J ,L l ( )vA!  ( , I [  ffi,(,lpLBl> I n  111r rvcn !  : $ r ? ,  r c r ,  ,n o r  InLrnp f w * ~ m v ~ m  of Ird ~ ' ~ ~ L Y L - L  

l . ~ r ~ l ~ o ~ t I  5 l d i l l  l l a t c  l J?c  I , , ~ ; I ~  b jn  nu1 1 4 ~ 1 1 ~ n I ~ o ~ 1  t t 8  ~ C ~ T K I V C  I ~ O I H ,  lix t ' l o n ~ \ c  M I ]  [zr\llnaJ I l r n r ~ C ~ ~  

l k a : ~ ~ ?  ~ b c r j g  \ c  p t 1 1 :  ~ J K  5 m  ::, an) p 1 z . i  icl,:fl:d t>y i ~ r h o ~ d  t n c i > t d ~ ~ r ,  wol l~m,lcL I <  2, 

P ~ ~ l x  - a r ~ h M x  &I I ~ Y  C I / ~ C  Lnd np,bl d ~ i i c  o \ n u l a  Lir~nf u - > ~ J i  11r rid11 lo xll s u c h  s r d  p r o p c p  

U I ~ I  MUKC LO Tulan sRr* 31 hlt h nu td  for ~1 paid m ~hlrry 130) &y or morr l k  p m d  o i  
u l c  shi l l  k alrltlmj i,ni 13 tk =I of such u l c  p r r d  1 1 1  ~ t > c  poymm o l  ~ l i c  c h i u p  i o ~  s l o n g c  I !  

any, h r d  LO tk paymcm of my 3umi oi m y  wtibcr8 m y  d m  w riuc fmn T r r u n :  LC l m d l o l d  u r i d o  a) 

c i  m~ urmb h c r w f .  a n d  !k t u h c c ,  i (  my. rW bc pwd U' T C ~ I  

( a )  Anyrhrng In I h 1 3  Lcam ~ h c  CDnITary nmwLhSUUhng m \ T m s ,  UDdCXBl(lng3 
2 n d  q r p - r e a n w  \loan mad: M thr pan of Landlmd e.rc medc a d  rntmdcd noc ai, pcumdl ~ ~ v ~ n a n u  

undcnaLclngs CA wcrrncllrs fw h z  pqxw of bmjlny M l o r d  p.nojalty or rbr oT Landiord 

u c s p l  L v d l o d  s Inlrrcn In &L B u t ! d ~ q  bm arc mdc and M Fa Ih: purpox of b r n d i n ~  m t y  
I ~ L  Landlord J mncn m ~ h c  Buttrllng as Lhc umc m y  h i  o m  lo umc bc m c u n ~ b c d  i%ic 
Tcnam ray bnng s LzpJ m l o n  a p n s l  L a n d l o ~ d  ~ u d i p n c l l ~  rray tx cniorcd only afalnsl L s n d b r d  a 
t n ~ o i r n  m bc h k b g  No pcrsorral 118b1l11~ or p x d  ~ r n p m d b ~ l l ~ ~  m  ass^ by ~ O T  s h d  U soy 
tinbc k as& or rrriorrcabk ~ ~ J I L S ~  h i l l o r d  cn JE par- a n g m ~  or c k ~ r  nspcsu~ h n  
I& r c p r c a m b v c s ,  s u c n s m n  ard as- cm scrro<url of l h ~ s  ~ L X  oc on acrounl or any c n v c w n l .  
undcnahny or agrccmpr of h d i o r d  In his  L c u  CZTOX-& NorhLog m Lhts paragnph shall ltnposc 
any hablhy on Landlord hi hat has u w d  or r c k a s ~  c k w h c r t  m thn LS 

(b) I~fc-m. In Lhc m of aoy d m  or vamicr. or Lsndlord's rmcresl 
In inc hqxq, ochs thm a uaufc~ h mq p q a c s  mty, LFIC t n s m f m  sM1 bc a u l o n m i a l l y  
rc l lcnd  of my ard aL ob- d li.abiliric. on rho pan of L;md)crd a a w g  firm m d  a* 
&IC of sUC~ m s f n  d T- ~ J R X  LO aftDm 10 tk W c r a .  Any such &u shall bc ntadc 
a p s l y  ~ b j u f  to !his L a x .  ud Ibc ~ m s k  mi-& a m c  Lrmdhrd's oblqptim tcimr&r. 

29. HFXG AND SlJCCFSSORS. Sub;m ID tbc pmviwom hncof p-uirrkq to nsignman and 
m b i w  Ibc wvcnmrr;. md a g r ~  of diu Lorsc shall k b l sd in~  u p  rbc kin. hgal rcprcarmnllrcs, 
s u a x u c a  a d  ~ ~ Y B M  of my or all of chc via brim. 

30. HOUI  O V E R  If T m  holds wa rbc czpiradm of rhc Less; T q  Nth vrmncy & I  bc fm an 
i n d c f i n t ~ ~ u f o m c m r ~ ~ .  w h i c h t m ; m c y r n a y k ~ b l c ~ p m i ~ b . d . b r  
h w r u f h t r d W W a n g t o n .  h*&-T&4grrnwp3yu,Landkrdtbcmurland 
~ m f d m t b i s h a n d ~ b c b o o D d b y d l d r b c ~ . m M - r r a r r t J , a r d ~ ~ f d  

' bznh so 6ra.s q l i r a b l c .  

31 NOTICE.$. Any m k ,  approval. amrrcor or.rrqucsl rcquirrd or pcrmmd under (hb LQsc shall 
bc rn miring md shall bc & I I V M D ~  b~ or m i  lo tbc p c m  mntM ID m i v c  Om same al th 
swd klow or nxh o h  addrcss = m a y  bc rnbsnmrcd by or, i f  m J d d m  is spaded  lhcn &c 
t o ~ T r n v d S a U b c ~ g l r h z P r r n a s c t .  S u h w d c P r b J 1 & d m n c d g i K n o n t k & y & r J a d o r m  
dro [ h i d  b ~ ~ s k c s  day afLr dcpon! in rhc U.S. mail, partagc prcpad. 

N-a Q chc ~andiard kF to C u r t i s  W (253)  380-1 754 
NOr-thwst F?nwrtles Unlucited, LLC 
5526 1 8 4 t h  St. E., S u i t e  A 

N A  98375 

N o n c c s  t o t k T u u n ~  shall k k v m  to ( a d b )  J a n  Choe, VP (206)852-9428 
Glacier k t ~  E%c&zts, LIX: 
L B 7 D n  HiyhFolnt Way 

13 PRESIDN, WA 98050-0632 

3 2 .  SUBORDJNATIQN OF TENANTS W E m T  l h s  Lcax: o Md shall bc  s u b c ~ m o r c  lo m y  
mzurnbm-ar cow of m d  w an). m u r n b -  rccwrtd a k c r l n g  ux Propcrry T ~ I  shall 
~ m ~ ? ' P P T T b l = . I ~ y ~ ~ w L O q g r n s r o r ~ ~ m ~ d c r d m  
b o f f m d x m  T - i L L O c x n u l r r q d o o J m c m ~ r c q L n r o d ' ~ m r y d b d d c r w ~ h a h ~  
w ~ ~ n - ~ ~ ~ n d - ~ d ~  
c c r r r f i 7 1 4 l o d n d f a m n t k k r x h m x y r c r p m r a ~ d i s ~ r ; r k ~ ~ p c a n c g  
T - ' a L i u r r w ~ ~ r o d n c s u c h d o o r r m r n W b c ~ k j c i a u n m U w l ~  
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( L )  f 0 ~  Ma- Landlord r ba l  havc M l u b h l y  w h n l r u w  ro Tourn cn n m N  of  h~ 
rollowrng acts of - l o i r ~  r r u p q  A c h  lhall ~ n c l u c l  la) IJK t n s b l l ~ r y  of  Landlorll lo fulfill or & b y  ~n 

i u l h l l ~ r y  ony 0 1  Lsl,dJord s o b i t p ~ m  uwcr mi l l a ~  by r- of n n x c ,  bumr Mtx.1 l e k s  

I m b l c .  d l s p u ~  M d ~ s ~ ~ ~  ( b )  g o x m m m d  r c y l a k n .  moralonurn.  acrlon plUmpUM W 

prlonocs or o b r r  mmds ( c )  ahcangcn oi Fucl supp l t a  cx h b o r .  (d )  m y  h h c  or d c f a l  In bu 

mppty quaMny or c h a r m r  of clcancrry or warcr furnnhcd lo h z  h o p c n y  by m x m  of anv 
r c q u l r a r m l ,  8d N w u r o n  o i  ha pdbl~c uulrry nr &us f u m s h m g  IJK h b n g  wlb  rlcrmcrly or 
u a .  a d  (c) for a n y  orhsr rcason, mhahm mthr or dmlrnrlnr b Lhc abovc, or for Ac[ d m. 
beyond L . m d h d  s r c a ~ a b k  conuol U d u s  Lax qxcl6la a nnu. pcrtad For p f o r m a ~ c n  d rn 
o b l ~ p ~ ~ m  of La&rd Lhal ILIW pcnd rhsll bc M& by thc p c n d  of arry d c L j  In W o r d s  
pr r formana  c a u d  by any ol b z  m n f s  offoru I E A J L ~ I C  dcwrtbcd h c r ~  

Id) an4 Coo& Tk cap- in Ih13 LcaK nrz fa tk m m i c n c c  of LhC rClrdu 
3 r d  arc M( l o  bc comdacd In ~ b c  m t c r p r e a h ~  of 'm K ~ S .  

(c) I n l m M ~ o n  This Irsw: has bn mbrntncd lo UK scnniny of 111 pan& hum md rhw 
counwl i f  dntrcd.  aod s l d l  bc g ~ v m  a hir d ndomblc inurpnrra~ion in Mzordruxr nilh d ~ c  w d r  
W. wirhatt cwsidLTldon or wcigh~ 6% b i vm IO iu having bcrn cimW by noy p a n y  k m o  or IU 
coumd. 

(f) Pwid lnvaIi4jry. Uany mm a p r o r i s k  of this k or thc applicalion mumfb any pcrwn 
or &mm rha l l  tn any a[m bc invalid or d - b k ,  Lh rPw;ndcr of hk k a . q  OI [ht 

appl in im af such or provisiun ID pcmms a cir- & h n  h to w b h  jl a 
iov& or m i ~ a ; 3 b l ~  hJl m k a&acd h h y ,  and cacb m d provjsion ~f ffiis Lcasc rtull 
k~;mdbccnfodarw~ID&hcfulksrcaolrpamimdby~. 

0 -.PcmruvxV- 
. . 

WbcJ1: thc con- pcrmb, r c k m c a  
t o h d n g u L r s ~ I ~ I h c p l u n l d r i c c v c r p 4 d m U , r f r w ~ ~ ~ t b C  
b i n *  w u l i r c  Ux of tk u a d  %y" shall i b d c  zn opda, or prjvjkgc nd d d l  impx m 
DbligStj,wpmLhL:partywhich may cwxdx mch opO;anorpriv;lcg5 u x o f & d - z h a l l - h a l l  
dcnorc a dury or an O b l i g a ~ i .  

(i) Tux n of& cspna: to nII of Tcnud'r &i&ms ardcr ?his Lcasc. 
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(k) l]i TL-I L\ a w r p r m ~  2 Lrnhd lljbtllty comp~oy or r 11mRcd 
pct?x . shp  a h  Fcrsm Y I ~ I ~  Liut Lac  M bciwl f  of urr rnqiomlq c m p a n )  m ~ a m ~ r n h r n  
wanmu Lhst h~ or 3hc h a s  full a u W n y  horn sudi corp ia rbon  company m pamazhrp  to rnur lnlD 

and a c c a  Lhn Lcasc wl bcb l f  or such cnury 

DATED iiu??%y of ,2004 "1;Y-idiord" Northwest Properties 
Unlimited, L X  

\ 

By: 

its 

.-rcnanlm Glacier Water B d u c t s ,  L;LC - 

By: 

V i c e  Besident ,, 

By. 
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CtiC i oms l i l i  I 5 O Copyrlqhl i95 ;  
lAull~ 1 wa:,: i e a s e  Agrwrnenl nntmylii;i B,o!-t.,> "~:.:,cin\;;,r 

he,  t J4 :  A l l  R~gr>is R e s e r v e o  - L E A S E  AGREEMENT 
, page  

..A-rn iMult~.Tenant Forn) . Cont~nued l  -- 
BROKER P8OVISIONS AND COUUlSSlON AGREEMEN1 

Landloia shall pa;i a cornmiss~on 1 0  Pat West Brokers ,  I n c .  ("Landlords 
Agent') In me amounl staled In a separale l lsl lng agreement or II mere 1s no listing agreement then 
[check one) 

A 3  s -  I 3 % (complele only one) of \he gross renl payable pursuant to m.4 L l s t l n g  A g m t  a n d  
0 5 ~ e r  square loot of the Premises The cornrn~ss~on shal l  &Seag~2&3plok3iLcC95nc$% this lease.  
the Prernlses b y  Tenant and pald one-half upon execul~on ol this Lease and one-hal l  upon occupant,, GI 

the Premises b y  Tenant Landlords Agent shall pay to 
(Tenants Brokef)  the amounl staled In a separale agreement between them or. I! there is no agreement 

/ $-- % (complete only one) of the cornrnlsslon p a ~ d  lo Landlord's Agent wrthln five (5) 
days atler rece~pt by Landlord's Agent The Premlses described in the attached Exhlblls A and B are 
commercla real estate 

Landlord shall pay :o Landlord's Agent an addrt~onal commission upon the exerclse by Tenant 0 1  any opllon 
to exlend the Term according lo any cornmlsslon agreement or In Ihe absence of one according l o  Landlords 
Agents cornmisslor schedule In effecl as of the execul~on of t h ~ s  Lease If Landlord's Agent IS the procuring 
cause ol any olher lease or sale entered lnlo between Landlord andTenant concerning the Prern~ses Land 
lord shall pay a cornmisson In the amounl set forth In Landlord's Agents cornrnlssion schedule In effect as 
of the execution of this Lease Landlord's successor shall be obl~gated to  pay  any unpa ld  comrnrsslons upon 
any transfer ol this Lease and any s u c h  transfer shall no! release the transferrer f rom I~ab~l i ty  to pay such 
cornmlssions l i  Landlords Agent 1s requ~red to  employ an attorney to enforce or declare ~ t s  rlghls under lhis 
Secl~on the pievalling party In any such actlon shall be enlllled lo recover 11s reasonable attorneys'fees in 
an amounl delerrnined by Ihe court Ne~ther Landlord's Agenl nor Tenant's L ~ c e n s e e  are recelvlng cornpen- 
salion from more lhan one party to lhls transac!ron unless otnerwlse disclosed on a n  anached addendum In 
whlch case Landlord and Tenant consenl lo such  compensatlon. 

LANDLORD'S AGENT AND TENANTS LICENSEE HAVE MADE NO REPRESENTATIONS OR WARRAN- 
TIES CONCERNINGTHE PREMISES, THE MEANING OFTHE TERMS A N D  CONDITIONS OFTHIS LEASE, 
LANDLORD'S OR TENANT'S FINANCIAL STANDING, ZONING. COMPLIANCE O F  T H E  PREMISES WITH 
APPLICABLE LAWS. SERVICE OR CAPACITY O F  UTILITIES. OPERATING EXPENSES. OR HAZARD. 
OUS MATERIALS, LANDLORD AND TENANT ARE EACH ADVISED T O  SEEK INDEPENDENT LEGAL 
ADVICE O N  THESE AND OTHER M A n E R S  ARISING UNDER THIS LEASE.  

AGENCY DISCLOSURE. At the slgnlng of l h ~ s  Agreernenl 

Landlord's Agent kanic ?. . Zawislak / PaC West Brokers, Inc. 
(lnserl name of Llcensee and Company name as Ilcensed) 

I epresented kndlod 
(lnserl Landlwd, Tenanl. born Landlord and Tenant. or nelther Landlord nor Tenant) 

and Tenani's Licensee Frank P. Zawislak / PacWest Brokers, Inc 
(Inset1 name ol Llcensee and Lornpany name as licensed) 

Landlord reoresenled -- 
(insert Landlord, ienanl. Doth iandlord and Tenant or nellner Landloia nor znan l )  

il Tenant s Licensee and Landlords Agent are different salespersons affiliated w i l h  t h e  s a m e  Broker then both Buver  and 

Seller conrim tnelr consen1 to thal B r o ~ e r  a c i ~ n g  as a dual agent I! Tenanl s ?Jcersee a n d  Landlords Agent are the 

same sa lesw ison  representtng both pan les ,  then bo th  Landlord and Tenant conf i rm thelr  consen1 to thal s a l e s w r s o r  

and his/tier Broker acting as dual  agents Landlord a n d  Tenanf conllrm recerpt of the pamph le l  entrtled 'The L a w  0 1  Fiea 

Tiate Aqercb ' 

Exhibit 1 
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S T A T F  OF wAiimiGror: 1 

1 53 

Counry of  PI erce 1 

1 c c n ~ t y  tha 1 know oi h?vc  su19knary r r l d n w c  b IS  Ihr p~rucn uhc appcarcd M o m  r r r ,  and s s d  
pnwn d n o u i d b d  l h l  Ild5hc s l g d  dl15 Insirumcnl on ~ l h  llnvd LhaJ h d s h c  was ynhorud  lo 

R S ~ C  hz ~ ~ U U O K N  a d  nfknowidgd 1 1  a3 a m k r  of m & k Gu and volumary ecr d m d l  

parri fw tk u s a  LW purposa r n d w m - 3  Y, thr ~ n m r n m t  

DATED his - day of , 2 0 0  
Nmry Public in and for hc St=  of W a h t n k m .  

STATE OF WASHWGTON ) 

as 
Colmy o i  Pierce ) 

/ 1 ccnify h11 h u .  or bvc raicfarlory cv;dcocc I)UI - is LhC p m ~ ~  win apparcd bcforc m q  and l a j d  
pcnm xknwlcdydd h l  Wshc s i p x i  1h;s i n f u u m ~ n ~  ca mih stad thal hdshc was a u h n z c d  LC 

a p l l r c  Ibc i n s t r u m  bad x h o w k d g d  it as a m b c r  of -. to bc Ik ~ K Z  md volumary M cd such 

V Y  

DATED 

the urcs ard purpows nrndwd in d-c 
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STATE OF ) 

) 1' 

Pl erce County of 1 

1 m ~ i y  DUI I know 01 havc ubs- m&ncc ~b 
83 di- p~m w b h p p c a d  bcrorc mc and s u d  pcnm a c k n o ~ l c d ~ r d  th.a~ l ~ d s h c  3rgrsd h 5  ~nslnlmcnl m d  
zknowkdgcd l r  to tc h i v h c r  boc and v o t u a a q  arl for rhc UhC$ a d  purpmcs mcnrvncd m thc merummi  

DATED th~r  - b y  oi , 200 
N w r y  Public m o n d  far rk Smc of Wash- 
rciding at: 

Nan~r  @MU? w rypcd) 
My n p p i n i m e n ~  ap i rc s .  

STATE OF ) 
) sr 

coun ly  or Pierce ) 

~ ~ h ~ ~ ! k n u w o r h a v c B d r h c r o r y ~ r h a  
is ~ h c  pum who apporcd bdorc nr, am! said pascn sckwwkigd h r  hd& sipid I& ism-mmq on 
~ a a t c d l h n r h d s h c W h t ~ l o o c c c d c ~ f r d a n d ~ c d I r a s ~  

o f  rn bc rhc Da. ml vdunlary sa of s u c h  
p t y  for Ihc ups yd purposa mcnrjmcd m &c in 

. . . .  
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C m m n l y  known as: Suite E, 5526 1841% St- E. 
F, G ,  H Puya l lup ,  WA 98375 

17,535 s/f? Office/Warehouse 
1,640 / 15,855 

CHICAGO TITLE INSURANCE COMPANY 
A.L.TA. CO- 

SCHEDULE A 
(-4 

LOT 1 2 ,  PIERCE COUNTY LARGE LOT SURVEY NO. 9 6 0 1 1 0 0 4 5 0 ,  ACCORDDJG TO MAP 
THEREOF RECORDED JANUARY 1 0 ,  1 9 9 6 ,  RECORDS OF P I E R C E  COUNTY, WASHINGTQN, A m  
AS CORRECTED BY AFFIDAVIT OF MINOR CORRECTION O F  SURVEY, RECORDED J A N U A R Y  3 1, 

1 9 9 6 ,  UNDER RECORDING NO. 9 6 0 1 3 1 0 6 2 0 ,  RECORDS O F  P I E R C E  COUNTY, WA; SAID 

LARGE LOT SUPERCEDES PIERCE COUNTY LARGE LOT S U B D I V I S I O N  NO. 9 0 1 1 3 0 0 7 4 6 ,  

ACCORDING TO MAP TXEREOF RECORDED NOVEKBER 3 0 ,  19  9 0 ,  RECORDS OF PIERCE 
COUNTY, WASHINGTON. 

EXCEPT: ANY PORTION THEREOF DEEDED TO PIERCE COUNTY I N  D E W  RECORDED UNDER 
AUDITORS FILE NUMBER 9 6 0 8 0 1 0 5 9 2 .  

ALSO KNOWN AS PARCELS 1 AND 2 OF BINDING S I T E  PLAN RANDLES L#T 1 2  RECORDED 
UNDER RECORDING NUMBER 2 0 0 3 0 6 1 6 5 0 0 4 .  

NOTE: See a t t ached  Exhibit 'F' b u i l d i n g  p l a n  

Pg. 15 

Exhibit 1 
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Suite E ,.F, G ,  H Totall ing 1 5,855 S/F warehouse 

Space : Larkilord t o  build out 1 ,680 S/F 
of o f f ice  space within the ~iarehouse. 
840 S/F main f l co r  w i t h  840 S/F of 
mezzanine o f f i ce  up. 

A l l  f i n a l  plans w i l l  lx approve3 by both 
Lardlord and Tenant p r i o r  t o  sulrnitting 
f o r  building permits. Both parties w i l l  
s ign a Let ter  of Agreement p r io r  t o  t h e  
construction of any tenant  i m p r o v m t .  

Any changes t o  o f f i ce  plans and/or size 
of o f f i ce  w i l l  r e f l e c t  changes in cost 
and is described in Exhibit ' C ' . 

Exhibit 1  
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K X H I U I T  C 
J'o 

! . E A S E  A(;REF.MENl 

Landlord t o  provide a "bay" or "space" of 75,855 S/F+ whch shall  

include ( 4 )  grade l e v e l  doors and ( 4 )  dock high loading doors.  

( 4 )  man dcors and ( 2 )  "s torefront"  type s e t s  of g lass  dcors. 

Landlord t o  permit and cost ruct  a t o t a l  of 1,680 s / f  of f inished 

2-sto-y o f f i c e  space a s  .pr f l n a l  agreed tc plans by b t h  Lancilord 

and tenant. To include ( 2 )  ADA restrocms, stairs to mezzanme, wa l l s  

f loors ,  b r s  and HVAC and l igh t ing  f o r  t h e  o f f i c e s .  Any and a l l  

r a t e r i a l s  t o  be agreed t o  by b t h  parties, i n  wri t ing and pr ior  t o  

submittal f o r  permits. Al l  work t o  bPI ccmpleted according t o  the 

current  Pierce  County building and f i r e  odes. Landlord t o  ins'all 

( 2 )  200 amp panels  w i t h  208 3-phase. Any o t h e r  electrical t o  b? 

m t t e d  and i n s t a l l e d  by Tenant. 

The Tenant s h a l l  pay t o  Landlord an m u n t  of $30,000.00 of which 

$1 5,000.00 s h a l l  be due within 10 days a f t e r  s igning of t h e  lease, 

and pr io r  t o  suhni t t i n g  f o r  permits. The r a a i n i n g  $1 5,O 0 0.0 0 t o  be 

paid within (60)  days a f t e r  f i n a l  inspec t ion  and approval by Pierce 

munty inspectors .  

Any changes i n  t h e  f i n a l  s i z e  of t h e  Tenant o f f i c e  improvement w i l l  

have adjustments t o  the Tenant's payment f o r  said i m p r o v ~ t s .  A s  

pzr example.: $30,000.00 divided by 1,680 s / f  = $17.86 s / f .  The 

f i n a l  w t  of Tenants compensation t o  Landlord w i l l  be a t  $17.86 s / f  

f o r  t o t a l  of o f f i c e  improvements. Those changes m u l d  cccur in wr i t ing  

and p r io r  t o  s u t m i t t i n g  f o r  permits. 

Both Landlord and Tenant t o  j o i n t l y  assist each o ther  during the pre- 

mve i n  da te  of occupancy. Both p a r t i e s  w i l l  a t t q t  t o  g e t  a ~+-lal 

use rrove-in d a t e  within ( 1  ) m n t h  of s ign ing  the lease  ( o r  A S W ) .  Ul 

ren t  w i l l  be prorated a s  t o  the use of warehouse and -let& o f f l c e s  

from the  da te  of t h a t  s p c l f i c  use and mcupancy of e i the r .  

Any and a l l  of t h e  terms and condi t ions  of t h i s  Lease a r e  subject  t o  

change uPn w r i t t e n  aqreerwnt between t h e  Landlord ard Tenant. 
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Tbc Lau p r m i k  Lhrl wbcn curah obli- canpkkd, Landbrd ELLX!I Tcnant rhall mtu imo a 
3 u p p a m n a )  agrmnoP mofnmina Ik R,=nl hrucmamcm Datr and thc Lcabc T c m  A d n g l y ,  k 
pants agRc u Idbm: 

date CE bJ- d58 I T ~ ~ I C ~ I D T U I ~ D Y I O ~ ~ ~ C L - I I  , o m  ,2004 0 R 
2 -Ik kax Tam sban a p u c  00  

lzuc for ~x~roding Lhc Lcav Tam. 

io Managing rreinbee 
Urr t l s  HooCi 

iu V i c e  President 
/ 

v.. 8-2 U'O + 

'c'  - Premiises .......... 5526 1 8 4 t h  Street E.  
Suite E & F & G  & H 
Puyallup, WA 98375 
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Exhibit A 

Plaintiffs Receivables 
Monthly # of Months Total 

Rent on Unit EFGH $7,451.85 12 $89,422.20 
Rent of Unit D $1,607.40 5 $8,037.00 

Total $97,459.20 

Default lnterest on Units EFGH at 12% 
N ov 
Dec 
Jan 
Feb 
Mar 
APr 
May 
June 
July 
Aug 
Total 

Default lnterest on Unit D at 12% 
Nov 
Dec 
Jan 
Feb 
Mar 
A P ~  
M aY 
Jun 
Jut 
Aug 
Total 

Total Default lnterest 

Summary of Plaintiffs Receivables 
Rent of Units EFGH 
Rent for Unit D 
lnterest on rent 
Total 

Summary of Defendant's Payments 
On Commencement: 
August Payment 
September Payment 
Total Payment to Plaintiff 

Plaintiffs Receivables 
Balance Due Defendant 
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CERTIFICATE 

I certify that I caused to be mailed a copy of APPELLANT'S OPENING BRIEF, on: 

Talis M. Abolins, WSBA #21222 
Campbell, Dille & Barnett PLLC 
3 17 South Meridian 
Puyallup, WA 98371 -01 64 
Phone : (253) 848-35 13 

Of Attorneys Respondent 

DATED this 28' day of March, 2007. 
' I  1 

, i C- / , ' L \ ~ /  ., ~~n L- -- 

'f'hristopper W. Brown, pro hac vice 
Christy 0. King, WSBA 37217 

Attorneys for Appellant, Glacier Water 
Products, LLC 

PAGE 1 - CERTIFICATE OF SERVICE The D u ~ o f f  Law Group, LLC 

\\Jelad\Clients\3300-3399\3318Mppeal Pleadings\CERTIFICATE OF SERVICE.doc 6665 SW Hampton St., #200 
Portland, OR 97223-8357 

(503) 968-81 11 
Fax. (503) 968-7228 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

