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I. INTRODUCTION

This appeal arises because the trial court interpreted a provision
requiring the tenant to pay a late charge of $150 per day in a lease
agreement (“Agreement”) between Defendant/Appellant Glacier Water
Products, LLC (“GWP”) and Plaintiff/Respondent Northwest Properties
Unlimited, LLC (“NWP”) as “compounding”, resulting in late charges
totaling $236,700 over a ten-month period, when the rent plus triple net
over the same period, including interest, totaled $102,051.79. The late
charge is an unenforceable penalty whether or not it is compounding.
GWP also appeals because the trial court did not adjust the damages for
future rents awarded to NWP to the present value as required by the
Agreement. GWP requests reversal of these rulings.

Should GWP prevail on these challenges, it requests this Court re-
instate its counterclaims for unjust enrichment and overpayment, reverse
the award of attorney fees to NWP, and remand to the trial court for
further proceedings.

II. ASSIGNMENTS OF ERROR

1. The trial court erred in entering Findings of Fact Y 22, 23, 25, 26, 32
and 33 in its judgment entered on September 15, 2006, which are not

supported by substantial evidence.
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Finding of Fact § 22: At the time of signature, the potential
escalating damage from a long-term default to Plaintiff was
difficult for the parties to quantify.

Finding of Fact § 23: The parties understood that the provision
would include an escalation of daily late charges in the event of a
long-term default in rent spanning multiple months.

Finding of Fact § 25: The escalating late charges agreed to in
paragraph 8 provided a reasonable forecast of potential losses to
Plaintiff from a long-term default.

Finding of Fact § 26: The Plaintiff suffered considerable escalating
damage from the Defendant’s long-term default.

Finding of Fact § 32: Between November 2004 and August, 2005,
the Defendant was 1,578 days late in paying rent. The late charge
provision agreed to by the parties calls for $236,700.00 in late
charges.

Finding of Fact 9§ 33: The late charges of $236,700.00 represent a
fair approximation of the damages actually suffered by Plaintiff as
a result of the breach.

2. The trial court erred in entering Conclusions of Law {9 5 and 6 in its

judgment entered on September 15, 2006.
Conclusion of Law ¥ 5: Under paragraph 8 of the lease, the
Defendant is obligated to pay a late charge of $150 per day for
each day that a monthly rental payment remains late.

Conclusion of Law 9§ 6: Pursuant to paragraph 8 of the lease,
Plaintiff is entitled to a reasonable late charge of $236,700.00.

3. The trial court erred in entering Conclusions of Law § 7 in its
judgment entered on September 15, 2006.

Conclusion of Law 9 7: Enforcing the late charge to this extent is
reasonable, and does not constitute a penalty.

4. The trial court erred in entering Conclusion of Law 13 in its

judgment entered on September 15, 2006.
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Conclusion of Law 9 13: The Defendant’s counterclaims are
without merit and Defendant’s requests for equitable relief are
denied.

5. The trial court erred in entering Conclusions of Law §{ 16 and 17 in its

judgment entered on September 15, 2006.

Conclusion of Law q 16: Plaintiff is further entitled to reasonable
attorney’s fees under the terms of its lease in the amount of
$24,570.55.

Conclusion of Law ¥ 17: Plaintiff is also entitled to costs incurred
in the amount of $1,234.56.

6. The trial court erred in denying defendant’s motion to reconsider and
amend judgment by order entered on October 13, 2006.

Issues Pertaining to Assignments of Error

1. May a late charge provision be enforced as liquidated damages, when
the provision is not supported by evidence showing the late charge was
reasonably related to a genuine pre-estimate of actual damages, the
damages are readily ascertainable under the contract, and there are no
actual damages to which the non-breaching party is entitled not
already awarded under the contract? (Assignments of Error 1 and 3.)

2. May a provision of a lease be reasonably interpreted to require a
substantial, compounding late charge when such a construction is
strained, and the evidence does not clearly establish the intent of

parties? (Assignments of Error 1 and 2.)
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3. May a provision in a lease granting remedies to the landlord be
reasonably interpreted such that the second portion of the provision
which reduces a judgment for future rent losses to present value does
not apply? (Assignment of Error 6.)

4. Where Defendant paid Plaintiff in excess of the judgment, is Plaintiff
entitled to retain those funds? (Assignment of Error 4.)

5. When Plaintiff is no longer a prevailing party, may Plaintiff collect
attorney fees and costs? (Assignment of Error 5.)

III. STATEMENT OF THE CASE

Defendant Glacier Water Products, LLC (“GWP”) is in the
business of selling water obtained from the Carbon Glacier on Mt. Rainier.
(RP at 215-6.) Plaintiff Northwest Properties Unlimited, LLC (“NWP”)
owns commercial property in Puyallup, Washington. (CP at 102 9 1.)

NWP and GWP executed a five-year lease on August 20, 2004
(“Agreement”) for warehouse and office space in NWP’s building, to
commence in October 2004. (Ex. 1; RP at 103 ¢ 2.) The Agreement
originally covered only suites E, F, G and H. Initially the monthly rent,
including triple net, for these suites was $8,627.85, with a 3% per year
increase after the first 24 months. (Ex. 1, at 1-2.) The rent was later
adjusted to $7,451.85 to reflect the actual square footage rented while

certain tenant improvements called for by the lease remained incomplete.
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(CP at 103 9 3.) GWP occupied Suites E, F. G and H for one year, from
October 2004 through September 2005. (CP at 104 ¢ 13; RP at 31.)
Approximately five months after GWP vacated the premises, suites E, F,
G and H were re-let to a third party, Brite Lite Welding. (CP at 104 99 13,
16; RP at 81.)

The Agreement contains provisions for permanent office tenant
improvements to be made to the property by NWP. GWP was responsible
for $30,000 of the tenant improvements, with $15,000 due at the
beginning of the lease, and $15,000 (and specified adjustments) due once
NWP completed improvements. (Ex. 1, Ex. C.) NWP did not complete
construction of the permanent office improvements. (CP at 103 § 9.)
Construction on these improvements did not begin until after GWP had
vacated the premises. (/d.) The Agreement provides for interest of 12%
on any outstanding payment due to NWP. (CP at 103 § 5.)

The parties executed an addendum to the lease on October 11,
2004, adding Suite D for an additional rent, including triple net, of
$1,607.40 monthly. (CP at 103 9§ 4.) GWP occupied Suite D for
approximately five months, until the lease for the space was terminated by
agreement between the parties. (RP at 31-2.) The parties agreed that GWP
owed NWP $8,037.00 in rent plus $519.38 in interest for the breach of the

lease for Suite D. (CP at 103 4, 104 §19.)
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The following lease provisions are at issue in this appeal:

8. LATE CHARGE. If tenant fails to make any rent within 10
days of the date such amount is due, the tenant shall also pay a late
charge of $150.00 per day said rents remain late. Late charges will
continue to apply until all late fees have also been paid. [sic] OR
otherwise negotiated in writing by both Landlord and Tenant.

24. REMEDIES UPON DEFAULT.

(a) Remedies. ... Tenant shall pay any such deficiency each
month as the amount thereof is ascertained by Landlord or, at
Landlord's option, Landlord may recover in addition to any other
sums, the then present value of the amount at the time of judgment by
which the unpaid Rent for the balance of the term after judgment
exceeds the amount of Rent loss which Tenant proves could be
reasonably avoided, discounted at the rate of seven percent (7%).

(Ex. 1.)
GWP made a payment of $18423.42 to NWP at the

commencement of the lease. (CP at 105 9§ 27.) GWP then made payments
of $7,200.00 in August 2005 and $243,200.000 in September 2005. (/d.)
In total, GWP paid $268,823.42 to NWP.

The parties tried the case to the court. The parties did not dispute
GWP’s liability for breach of the lease. Instead, the trial focused on the
damages due to NWP, including the late charge, costs of improvements,
damages for the time the property was vacant, consequential damages, and
attorney fees and costs.

The trial court entered judgment for NWP on September 15, 2006,

concluding:
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(1) Paragraph 8 obligated GWP to pay a late charge of $150 per
day for each day that each monthly payment remained late. (CP at 106
5.) It was calculated that between November 2004 and August 2005, GWP
was 1,578 days late in paying rent, resulting in aggregate late charges of
$236,700. (CP at 105 4 32.)

(2) Enforcing the late charge provision was reasonable, and did not
constitute a penalty. (CP at 107 § 7.) At the time the lease was executed,
the potential escalating damage from a long-term default to Plaintiff was
difficult for the parties to quantify. (CP at 104 § 22.) The late charges of
$236,700 represented a fair approximation of damages actually suffered
by NWP as a result of the breach. (CP at 105 §33.)

(3) With regard to Suites E, F, G and H, the unpaid balance of the
rent and triple net totaled $558,489.12 plus $4,073.21 of interest. (CP at
104 99 14-15.) As NWP re-let the premises to a third party, the amount of
rent due was offset by $356,388.25. (CP at 104 § 18.)

(4) GWP’s counterclaims for refund of overpayment and unjust
enrichment were without merit. (CP at 107 §13.)

(5) The judgment against GWP, after all payments were taken into
account, amounts to $226,994.00, plus attorney fees of $24,570.00 and

costs of $1,234.56. (CP at 107 9 15, 108 9 16.)
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On September 22, 2006, GWP filed a Motion to Reconsider and
Amend Judgment with the trial court. (CP at 115-6.) In that motion,
GWP requested that the trial court apply paragraph 24(a) of the
Agreement, quoted above, to the unpaid rent. (CP at 115-6.)

Application of Paragraph 24(a) of the Agreement would have
reduced the amount of the unpaid future rents to present value using a 7%
discount rate, resulting in a reduction in the judgment by $31,759.03. (CP
at 115-6.) The trial court denied this motion on October 13, 2006. (CP at
141.)

GWP filed its Notice of Appeal on November 13, 2006, which was
consolidated with an earlier imperfect Notice filed on October 12, 2006.
(CP at 131-140, 150-159.)

IV. SUMMARY OF ARGUMENT

GWP respectfully requests the reversal of the trial court findings
(1) that the late charge provision of paragraph eight is reasonable, and
does not constitute an unenforceable penalty; (2) interpreting the late
charge provision of paragraph eight to “compound” the charge is
reasonable, and embodies the intent of the parties; (3) that the present
value discount required by paragraph 24(a) of the lease does not apply to

the award of future rent losses; (4) that GWP’s counterclaims do not have
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merit; and (5) the award of attorney fees and costs to NWP as the
prevailing party.

First, paragraph eight of the Agreement requires GWP to pay a late
charge of $150 per day that the rents remain unpaid. This late charge is a
penalty that should not be enforced by the courts. NWP presented no
evidence that both parties reasonably expected the harm NWP claimed for
a long-term default, particularly because NWP’s remedies were clearly
identified and integrated into the Agreement. Further, there was no
evidence that the damages were difficult to quantify. The late charges for
only one year, totaling $236,700.00, are more than twice the $102,051.79
due for rent and triple net, including interest, due for that same period.
This fact alone indicates that the late charge provision 1is not
compensatory, but is instead punitive.

Second, NWP argued that the provision required the late charge to
“compound” or “stack,” meaning that the daily late charge applied to each
monthly payment outstanding. Despite the plain language of the term and
rules of construction requiring reading the lease in favor of the tenant, the
trial court agreed with NWP. The interpretation advocated by NWP is
unreasonable, and it is clear from the testimony at trial that this was not an
interpretation that the parties understood at the time the parties entered

into the Agreement.
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Third, paragraph 24(a) of the lease requires any judgment covering
a future rent payment to be discounted to its present value at the
contractual rate of seven percent. The plain language of the lease provision
requires this discount. The trial court erred when it did not apply this
provision to the future rents due.

Finally, if GWP should prevail on its other arguments, it is entitled
to have the case remanded, both for further consideration of its
counterclaims—to seek the funds it has overpaid to NWP—and the award
of attorney fees and costs.

V. ARGUMENT

A. The late charge provision is a penalty because it is not reasonably
related to a prediction of actual damage, the damages are readily
calculated, and the damages are disproportionate to the harm
actually suffered.

The $150 per day late charge constitutes a penalty, not reasonable
liquidated damages. At trial, NWP alleged consequential damages to
support this penalty. (RP at 336-7). Specifically, NWP relied on its
anticipated income from GWP to begin financing and construction on
another parcel of land. (RP at 62.) However, when GWP went into default,
NWP’s bank refused to continue financing the matter until the default was
cured. (RP at 95-96.) According to NWP, these delays resulted in
substantial cost increases. (RP at 156.) There is nothing in the record,

though, to establish that NWP ever informed GWP of these risks at the
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time of contracting. Indeed, the Agreement is integrated and specifically
identifies those remedies to which NWP was entitled, thereby putting
GWP on notice of those remedies available—future rent, past due rent,
interest, costs to re-let, and attorney fees and costs. (Ex. 1, 49 24 and 39.)
All of these remedies are readily calculated, and the late charges are a
penalty as a matter of law.

1. Standard of Review

Factual findings are reviewed for “substantial evidence,” which is
evidence sufficient to persuade a fair-minded person. Tostado v. Tostado,
_ Wash. App. _, 151 P.3d 1060 (2007). Legal determinations are
reviewed de novo. Id. The reasonableness of a liquidated damages clause
is a question of law, and receives de novo review. See Walter Implement,
107 Wash.2d at 558-9.

It is a basic principle of contract law that damages for a breach of
contract should be compensatory, rather than punitive. The general
measure of damages for breach of contract is that the injured party is
entitled (1) to recovery of all damages that accrue naturally from the
breach, and (2) to be put into as good a pecuniary position as he would
have had if the contract had been performed. FEastlake Const. Co., Inc. v.
Hess, 102 Wash.2d 30, 39, 686 P.2d 465 (1984). Damages are

recoverable only for losses that were reasonably foreseeable by the party

Appellant’s Opening Brief
Page - 11




to be charged when the contract was made. Larsen v. Walton Plywood Co.,
65 Wash.2d 1, 6, 390 P.2d 677 (1964). An injury is foreseeable if it is one
that follows the breach in the usual course of events. /d. at 683. Neither
the specific injury nor the amount of harm must be foreseen. /d.; see also
Barnard v. Compugraphic Corp., 35 Wash. App. 414, 667 P.2d 117, 120
(1983).

This underlying principle is recognized in the distinction between
an enforceable liquidated damages clause and an unenforceable penalty.
While a “genuine covenanted pre-estimate of damages” will be enforced,
where the purpose of the clause is one of punishment, not compensation,
the provision is a penalty, and is unenforceable. Management, Inc. v.
Schassberger, 39 Wash.2d 321, 326, 235 P.2d 293 (1951); see also
Mahoney v. Tingleywash, 85 Wash.2d 95, 98, 529 P.2d 1068 (1975). The
decisive factor is whether the provision represents a reasonable prediction
of the harm when the contract was formed. Watson v. Ingram, 124
Wash.2d 845, 853, 881 P.2d 247 (1994); Wallace Real Estate Investment,
Inc. v. Groves, 124 Wash.2d 881, 893, 881 P.2d 1010 (1994).

The determination of whether a liquidated damage provision is
unenforceable as a penalty depends on the facts and circumstances of each
case. Walter Implement, Inc. v. Focht, 107 Wash.2d 553, 559, 730 P.2d

1340 (1987). Generally speaking, Washington courts favor liquidated
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damages clauses in contracts, and will uphold those provisions that were
“fairly and understandingly entered into by experienced, equal parties with
a view to just compensation.” /d. at 558. A penalty, on the other hand, is a

sum inserted in a contract, not as the measure of
compensation for its breach, but rather as a punishment for
default.... It is the payment of a stipulated sum on breach of
contract, irrespective of the damage sustained. Its essence is
a payment of money stipulated as in terrorem of the
offending party, while the essence of liquidated damages is
a genuine covenanted pre-estimate of damages.

Buchanan v. Kettner, 97 Wash. App. 370, 373, 984 P.2d 1047 (1999)
(quoting Management, Inc., 39 Wash.2d at 326 (quoting 15 Am. Jur. 672,
Damages § 241)); see also Brower Co. v. Garrison, 2 Wash. App. 424,
433,468 P.2d 469 (1970) (“A liquidated damage clause becomes a penalty
when the amount fixed has an in rerrorem effect of inducing performance
rather than compensating loss.”). Therefore, liquidated damages clauses
are upheld only if the following two factors are satisfied: (1) the amount
fixed must be a reasonable forecast of just compensation for the harm that
is caused by the breach; and, (2) the harm must be such that it is incapable
or very difficult of ascertainment. Walter Implement, 107 Wash.2d at 559.

While proof of actual damages is not a requirement for upholding a
liquidated damages clause, actual damages may be considered where they
are so disproportionate to the estimate that to enforce the estimate would

be unconscionable. Wallace Real Estate Investment, 124 Wash.2d at 889.
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Courts have upheld contracts containing liquidated damage clauses

in cases of breach of land sale contracts and breach of construction
contracts. See, e.g., Watson, 124 Wash.2d at 853—4 (land sale contract);
Brower Co., 2 Wash. App. at 435-6 (construction contract). However,
lease agreements are inappropriate for liquidated damage clauses because
damages can be easily anticipated and ascertained.

For example, Walter Implement involved an equipment lease for a
period of five years. 107 Wash.2d at 554-5. The lease gave the lessor
several options in case of default, two of which contained liquidated
damages clauses. Id. at 555. The liquidated damages consisted of twenty
percent of the aggregate minimum lease charges remaining at the time of
default. /d. at 556.

The court determined that the twenty percent liquidated damages
clause was an unenforceable penalty. Id. at 561. The court noted that a
clause containing a variable may be reasonable. /d. The variable, however,
had no relation to the actual damages suffered. /d. (citing American Fin.
Leasing & Servs. Co. v. Miller, 322 N.E.2d 149 (1974)). Furthermore, the
actual damages were easily ascertained because the amount of damages
could be calculated from the rental contract and depreciation of the

equipment. Therefore, the liquidated damages clause failed. /d.
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2. The Late Charge

In this case, the court concluded that “[e|nforcing the late
charge...does not constitute a penalty.” (CP at 107 4 7.) The trial court’s
factual findings supporting this legal conclusion were that “the potential
escalating damage from a long-term default to [NWP] was difficult for the
parties to quantify,” (CP at 104 § 22), and “late charges of $236,700.00
represent a fair approximation of the damages actually suffered by [NWP]
as a result of the breach” (CP at 105 § 33). These findings of fact and law
are not supportable based on the evidence presented.

3. The Contemplation of the Parties

The liquidated damages clause is unenforceable because the
damages are not a reasonable prediction of actual contemplated damages
that would be incurred due to GWP’s breach. C. Curtis Hood (“Hood”),
sole member and manager of NWP (RP at 80, 116), testified that he
purchased the land at issue here, including construction costs on the
necessary buildings with a $2.2 million loan from his bank. (RP at 60.)
Hood initially divided the property into two parcels. (RP at 63.) He saved
the second parcel for later development as a “small insurance policy” if he
got into serious financial trouble. (RP at 63.) The loan was secured by his
home, a personal guarantee, the assets to his heating company, and his

personal investment of $500,000. (RP at 60—61.) The bank expected to be
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repaid by Hood’s income generation and from the rent of the parts of the

building he did not use. (RP at 62.) Hood then testified that at the time the
late charge was negotiated, he was concerned about receiving sufficient
compensation to cover the construction on this adjacent lot, as well as
taxes and loan payments on both properties. (RP at 96-97.)

There is no evidence in the record that Hood ever told GWP that
its rent was necessary to support his other ventures. To the contrary, the
Agreement actually contained an integration clause. (Ex. 1 § 39(a) (“Lease
contains the entire agreement between Landlord and Tenant concerning
the leasing of the Premises.”)) It also provided for identified remedies
should GWP breach the Agreement. (Ex. 1 § 24.) These are the damages
that GWP could reasonably expect if it defaulted on the Agreement.

GWP could only predict damages for those risks to which it was
alerted. Watson, 124 Wash.2d at 853 (reasonable prediction of both parties
when contract formed). Hood simply wanted to make the late charge
sufficiently onerous to ensure enforcement of the lease payment, not as a
calculation of damages for any breach that might ensue. This is the clear
definition of a penalty. Buchanan, 97 Wash. App. at 373. Hood’s own
personally held fears about damages beyond those addressed in the
Agreement could not be contemplated by the parties if Hood never

communicated them to GWP. For this reason there is no basis to support
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the trial court’s finding that the parties could not quantify the anticipated
damages.

4. Damages Are Calculable

All of the damages contemplated by the parties in this case are
easily calculated. The Agreement explicitly provides for awards of past
rent due, interest, future rent, costs and damages related to re-letting the
property, and attorney fees and costs if GWP breached. (Ex. 1, 49 24, 25.)
Each was in fact awarded by the trial court, and each was capable of ready
determination. (CP at 103-108; see also CP Attachment (Verbatim Report
of Proceedings, heard July 31, 2006, filed August 28, 2006.)

5. No Actual Damages

Other than those damages allowed by the Agreement, NWP
presented no evidence of actual damages reasonably contemplated by the
parties. Hood testified that during the period GWP was NWP’s tenant, he
did not miss any payments on his bank loans, property taxes or insurance.
(RP at 304). In short, outside of the costs incurred in attempting to the
collect the back rent, and securing a replacement tenant (both of which
were awarded by the trial court’s judgment), NWP suffered no damages
beyond the value of the lease itself. Thus, these late charges are so
disproportionate to the estimate that the awarded amount is

unconscionable.
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6. Relief Requested

For these reasons, GWP respectfully requests that this Court find
that paragraph eight of the lease is unenforceable as a penalty and reverse
the trial courts factual findings and legal conculsions.

B. Paragraph eight of the lease agreement may not be reasonably
interpreted to require compounding the $150 per day charge.

Should this Court determine that the liquidated damages clause is
not a penalty, then it may not be reasonably interpreted to require
compounding the $150 per day charge. Paragraph eight of the August
2004 lease requires the tenant to pay a late charge “per day said rents
remain unpaid.” (Ex. 1 9§ 8.) The trial court first determined that the
meaning of paragraph 8 could not be determined without extrinsic
evidence. (CP at 106 7 4.) Rather than adopting the interpretation most
favorable to GWP, the trial court found that this provision called for
“compounding” or “stacking” of the late charges, meaning that the $150
per day charge was due for each day the monthly payment remained
outstanding. (CP at 106 § 5.) The provision cannot be reasonably
interpreted to require stacking under Washington law, but simply calls for
a single $150 per day late charge, regardless of the number of months of

payment outstanding.
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1. Standard of Review

To the extent a lease is a contract, it is governed by the rules of
contract interpretation. Emrich v. Connell, 105 Wash.2d 551, 716 P.2d 863
(1986). The court’s goal in interpreting a contract is first and foremost to
ascertain the parties’ intent. Anderson Hay & Grain v. United Dominion
Indus. Inc., 119 Wash. App. 249, 254, 76 P.3d 1205 (2003) (citing Kenney
v. Read, 100 Wash. App. 467, 474, 997 P.2d 455 (2000)). If only one
reasonable meaning can be ascribed to a contractual clause, that meaning
necessarily reflects the parties’ intent. Kenney, 100 Wash. App. at 475. If
only one meaning is available, interpretation of the provision is a question
of law. See id. Questions of law are subject to de novo review. See, e.g.,
Rasmussen v. Bendotti, 107 Wash. App. 947, 954, 29 P.3d 56 (2001).

2. Parties’ Intent

Where the provision is capable of multiple reasonable
interpretations, or interpreting the provision requires the use of extrinsic
evidence, then the court must determine the parties’ intent. Kenney, 100
Wash. App. at 475. What the parties intend is generally a question of fact,
id., and is subject to substantial evidence standard on review.

In determining the parties’ intent, the court should consider the
contract as a whole, the subjective and objective matter of the contract, the

circumstances surrounding the making of the contract, the subsequent acts
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and conduct of the parties to the contract, and the reasonableness of the
respective interpretations advocated by the parties. Berg v. Hudesman, 115
Wash.2d 657, 667, 801 P.2d 222 (1990) (quoting Stender v. Twin City
Foods, Inc, 82 Wash.2d 250, 254 (1973). Any evidence of subsequent
conduct should be considered only so far as it reflects on the intent of the
parties at the time of contracting. See, e.g., Furick v. Pemco Ins. Co., 108
Wash.2d 338, 340, 738 P.2d 251 (1987)(“[Tlhe court’s duty is to
determine the parties’ intent at the time of contracting.”) (emphasis
added).

The Agreement is a form lease provided by the landlord, NWP.
Ordinarily, language in a contract should be construed against the drafter.
Berg, 115 Wash.2d at 677 (citing Guy Stickney, Inc. v. Underwood, 67
Wash.2d 824, 827, 410 P.2d 7 (1966)). In this case, however, paragraph
39(e) requires interpretation of the Agreement “without consideration or
weight being given to its having been drafted by any party hereto or as
counsel.”

The objective of the lease for GWP was to allow it to further its
business by appropriately storing its inventory. (RP at 217.) For NWP, the
objective was to make sufficient revenue to, at minimum, cover the cost of

owning the property. (RP at 62.)
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Hood as well as Joon Choe (“Choe”) and John Destito (“Destito™),

managing members of GWP, testified at trial that the monetary terms of
paragraph 8 were a subject of some negotiation (RP at 94, 177-9, 227-8.)
The parties agree that the original proposed clause called for a late charge
figured on the amount of square footage leased, and that GWP, upon
figuring the charge at over $200 per day, objected. (RP at 94, 177-8, 227.)
The parties negotiated the charge down to $150 per day. (/d.)

The parties disagree, however, on the interpretation of the late
charge as “compounding.” Hood testified that his interpretation of the late
charge provision as compounding was “very clear” to the other parties.
(RP at 94.) When queried on the basis for his statement, he mentioned a
comment made by Choe, that the late charges get “very large,” and could
bankrupt GWP if they failed to pay for six months. (RP at 152.) Choe’s
statements, however, are extremely subjective, and there is no evidence
that Hood ever sought to clarify what Choe meant by them. These
statements alone are not a sufficient basis to establish that both parties
understood Hood’s interpretation at the time the contract was negotiated.

Choe testified that he never understood the late charge provision to
be compounding, and that there was never any discussion about stacking
or compounding the late charge. (RP at 179-80.) In fact, he testified that

he “would have walked right away,” if it had even been suggested that the
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provision called for compounding. (RP at 180.) Choe explained that he felt

a late charge was “highly unusual” to begin with, and that, at most, he
expected to see a small one-time flat late charge. (RP at 177-8.) Choe
testified that, as a new business, GWP had the potential for cash flow
problems, and a penalty of “$150 a day 30 days a month amounts to a
huge amount of money for us,” and would kill the company. (RP at 179—
80.)

Hood further supported his understanding that it was “very clear”
at the time the parties entered into the Agreement that the provision was
compounding by pointing to subsequent events, such as his provision of
spreadsheets showing the amount overdue. (RP at 152.) He claims that
because neither Choe nor Destito objected to these calculations, the parties
all understood his interpretation of the provision at the time the parties
executed the Agreement. (RP at 152.)

Upon receiving a spreadsheet from Hood, however, Choe
expressed surprise that the amount they owed was so large. (RP at 183.)
Choe was concerned with not exacerbating the situation with Hood more
than necessary, as being evicted from the premises would have “meant a
certain death to certain of the things we were trying to accomplish.” (RP at
185.) Choe never openly objected to the numbers provided by Hood. (RP

at 185.)
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Destito’s testimony is consistent with Choe’s. Destito testified that

compounding was never discussed by the parties, and that he first
discovered Hood’s interpretation in the first late notice they received. (RP
at 229-30.)

3. Reasonable Interpretation of the Late Charge Provision

“The contract must be read as the average person would read it; it
should be given a practical and reasonable rather than a literal
interpretation, and not a strained or forced construction leading to absurd
results.” Eurick, 108 Wash.2d at 341 (internal quotes and cites omitted).
Where a provision is capable of two constructions, if one construction
would make the contract “unreasonable and imprudent” and the other
would make it “reasonable and just,” the courts are urged to adopt the
latter construction. Berg, 115 Wash.2d at 672. Furthermore, if “the
provisions of a lease are doubtful, in that they are reasonably capable of
more than one interpretation, the court will adopt that interpretation which
is the more, or most, favorable to the lessee.” Blume v. Bohanna, 38
Wash.2d 199, 202, 228 P.2d 146 (1951) (emphasis added).

In Blume, the court reviewed a residential lease contract with the

following clause:

The Lessee may, at its option, obtain a renewal of this lease
for a further term of equal duration and upon like terms and
conditions by giving to the Lessor notice of intention to
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renew not less than sixty (60) days prior to the expiration of
the terms herein specified, subject to the consent of the
Lessor.

Id. at 200. The landlord contended that she had the right to refuse renewal
if the terms were not acceptable at that time. Id. at 201. The court
interpreted the clause, applying the rule that an ambiguous lease term must
be construed in favor of the tenant (among other rules of construction) to
determine that the tenant had a right of first negotiation to re-let the
property. Id. at 204-5.

Here, the trial court erred because it adopted the landlord’s
position, finding that the $150 per day charge applied to each month’s late
payment separately, and is therefore “compounding” or “stacking.” (CP at
106 9 5.) This finding contravenes the rule of Blume as a matter of law.

Under NWP’s interpretation, if one month’s payment is
outstanding, the late charge is $150 per day. If, however, two months’
payment is outstanding, the late charge is $300 per day. If six months’
payment is outstanding, the late charge is $900 per day. At that rate, the
landlord could earn an amount equal to the entire month’s rent in just over
one week. The interpretation of the provision to allow compounding is a
stretch of the plain language of the provision, and is not a “practical” or
“reasonable” construction, particularly because it is the J/east favorable

interpretation to GWP, the tenant.
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The trial court adopted NWP’s interpretation, applying a

compounding formula and awarding a total of $236,700 in aggregate late
charges to NWP, calculated as $150 a day for 1,578 days late in payment.
(CP at 105 9 33.) This covered the non-payment by GWP from November
2004 through August 2005, a period of 294 days. During this same ten-
month period, the past rent and triple net due, including interest, for suites
D, E, F, G, and H totaled $102,051.79. (Ex. 37.)

A more reasonable interpretation, and one which favors the lessee,
is that the provision requires a single $150 per day late charge, whether
there is one or two or six months’ payment outstanding. The provision
uses the plural term “rents” which indicates that this interpretation is
correct. (Ex. 1 9 8.) A single late charge applies to all rents that are late. If
NWP, as the landlord, had intended the provision to compound, it should
have drafted the provision more clearly.

Despite Hood’s testimony that his interpretation of the provision
was “very clear,” both of GWP’s principals testified that their
understanding of the provision was different from Hood’s at the time the
lease was negotiated and entered into. Further, Hood’s interpretation is not
the most favorable to the tenant, but in fact is the least favorable. The trial
court erred when it adopted the interpretation set forth by NWP, and its

finding should be reversed as a matter of law.
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4. Relief Requested

GWP respectfully requests that this court reverse, and reduce the
damages awarded to NWP as to the late charges to $150 a day, for 294
days, or $44,100.

C. Paragraph 24(a) of the lease agreement requires a discount to
present value of any judgment for unpaid future rent.

GWP appeals the trial court’s failure to apply the present value
calculations to the future rents as required by Paragraph 24 of the
Agreement. Paragraph 24 grants the landlord certain remedies upon
default of the lease. (Ex. 1, § 24). Subsection (a) gives the landlord the
right to terminate the lease, re-enter and repossess the property. (/d.) It
also establishes continuing liability for the balance of the lease term,
including liability for any deficiency from re-letting the property at a
lesser rent, plus any additional expenses incurred in re-letting the property.
(1d.)

The trial court applied this part of paragraph 24(a) to reach the
conclusion that the balance due on the lease was $558,489.12. (CP at 104.)
This balance was offset by $336,338.25 of damages avoided by re-letting
the property. (CP at 104.) The total lost rent equaled $230,137.87. (CP at
104.) This amount includes past rent and triple net for Suite D, as well as

both past and future rent and triple net for Suites E, F, G, and H.
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GWP filed a CR 59 motion to reconsider and amend the judgment,
asking the trial court to correct calculation errors or oversights made in
determining the balance of rent due and owing to NWP. The trial court
apparently overlooked a provision in Paragraph 24(a) that allows the
landlord to collect only the present value of the judgment for unpaid rent
in a period after judgment. (Ex. 1, § 24(a).) The lease calls for the discount
to be at a rate of seven percent. (Ex. 1, § 24(a).)

The trial court denied the motion to reconsider and amend the
judgment. In its oral ruling, the trial court stated that it reviewed the whole
of paragraph 24(a), and reached its initial ruling based on the plain
language of the section. (RP at 433.) The court gave no grounds for its
conclusion that the discounting portion of the provision did not apply.

An issue is adequately preserved for appeal through a motion for
reconsideration, even if not raised during trial. Newcomer v. Masini, 45
Wash.App 284, 287, 724 P.2d 1122 (1986). GWP properly raised the issue
through its CR 59 motion, as a method allowing the trial court the
opportunity to correct a clear and manifest error, rather than taking time
and expense to appeal the issue. GWP did not ask the court to consider
new evidence or even a new theory of recovery, as the entire lease was

properly before the court.
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The plain language of Paragraph 24(a) requires that a judgment for
future rents be discounted. Where a provision is capable of only one
reasonable interpretation, the parties’ intent is clear, and interpretation of
the provision is a question of law. Kenney, 100 Wash. App. at 475. The
parties’ clear intent here was to discount the award of any future rent
payments by seven percent, the agreed upon formulation to reach the
present value of that judgment.

GWP, therefore, respectfully requests that this court reverse the
trial court, and hold that the present value discount of paragraph 24(a)
applies to the award of future rent loss, and either reduce the judgment for
future rents to present value using the seven percent discount agreed to by
the parties or remand for further proceedings to establish the correct
amount for the rent loss including the discount to present value.

D. GWP is entitled to recoup monies in excess of the judgment paid to
NWP.

GWP brought counterclaims against NWP in order to recoup
monies paid in excess of judgment. The trial court held that these claims
had no merit, in light of a judgment entitling NWP to $226,994.04 in
damages. (CP at 107.)

If this Court reverses the trial court’s judgment on one or more

issue, reducing GWP’s liability to less than $0, GWP’s claims to recoup
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overpayment will have merit. GWP respectfully requests that its
counterclaims be remanded to the trial court for further proceedings.

E. If NWP is not the prevailing party, it is not entitled to attorney fees
and costs.

Paragraph 25 of the lease grants the landlord the right to seek
attorney fees and costs incurred in pursuing remedies under the lease. (Ex.
1, 9 25.) The trial court granted NWP reasonable fees and costs, as the
prevailing party. (CP at 108.)

Washington law entitles the prevailing party to collect attorney
fees and costs where a provision in a contract or lease provides for fees
and costs for at least one of the parties. RCW 4.84.330. A prevailing party
is defined as “the party in whose favor final judgment is rendered.” /d.

In the event this court reaches a judgment such that NWP is no
longer the prevailing party or not the substantially prevailing party, GWP
respectfully requests reversal of the trial court’s award of attorney fees and

cOSsts.

VI. CONCLUSION

GWP requests that this Court find paragraph eight unenforceable
as a penalty. In the alternative, GWP respectfully requests that this Court
reverse the trial court’s finding that paragraph eight compounds the late
charge, and reduce the damages awarded to NWP as to the late charges to

$44,100.
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GWP requests that this Court reverse the trial court’s ruling to not
apply the present value discount of paragraph 24(a).

GWP also requests remand to the trial court for further proceedings
to determine the correct amount for the rent loss award, including the
discount to present value, as well as on GWP’s counterclaims and on the

award of attorney fees and costs.

DATED this 28" of March, 2007.

Respectfully submitted,
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r

AR ALITEWDY  ta e

Exhibit 1
Page 2 of 19

justified inrease. Toxes,
irsrare, hilding daege
o reedV/raddrg lot repairs.
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ohes mardrte, and car dipn . am adtowancs W famd@ond liw | andiosd s supervipon of mavtonencr axi

mecralinn of the mryTmon AITRT &nd oy othes cxpamy o1 Chame whxh o acoordaxe wnth gencrally
owrodatd 8 oxd of  ownerstp

axxphux]  BCxsaey my vl mApOTCRY pruxapkas wonld b
nanarg s oo o, ynd MmaDiTawk o of the Promaisee | andiord duall dacrmox Opawmy
T oxpoxiscs and U allixanon 10 mAne

() Pavinom Adigafmeaty  Upon the Rery Commonaomar Date, Landiord gl bt w Tonzm

2 sttrmon of Uy ammegalad mdnihy Addianal Rent for th penad barmx such commancona and
e following Jammory, and lows shall pay tho amoom of Addmoma) Rooi oo a3 marghly barns
conaurrortly wath B paymos of O Baik Ram Tonam shall contmuc W make smd morchly
parymones umil notified iry Landlord of a change Beroof  Hy March 1st of cach yoar, Landiord shall
codeavor © grve Tenaot 3 sialoment showmg the il Operating Bxpenses for te Propary foc the
prioy eatendas year and Tenam's Poccamge Shase thoeol, provxiad from the comeencemers of Laasc
Torm  If the toxa) Addmoral Porm whoch Teoand node o the prior cakendas yeas o lovs than the
Tenare's Poracntage Share of x acival Operanng Bxpanscs, then within ton (10) days afler recapt of
such stalement from Lasdlord, Toant shall pay (1) the dfference n 2 lump sum, and {u) shall
concurrently pay the diffaonce in moothly Addrional Rent payments made i the then currem calendas
year and the amount of montiyy payments which Laodiord has cstmated based oo e pno year's
expencnee and based npon Uk omue amount of landiord’s csumaie of addibonal mamicnance nems
{including mmayor nems such as asplalt resurfacing of re-soafing) 10 be done. in that calendar year Any
overpaymem by Teoan shall b¢ cohied lowards the monthly Addiponal Rent pexd coming doc

Landlord shall deiermmne and sdjust e Additional Rent payments each calondar a5 prowided m 1his
paragraph. Even though tbe term of this Lease or any extension has expircd and Tenant has vacated
the Promiscs, Tenam shall immediately pay any increase duc over the estymated Addinonal Reni
provicusly paid and, conversely, any overpayment made shall be immediaicly rebeted by Landiord o
Tenant when the fral determinanon of Tenam's actoal Additions) Rent is mode. Fadlure of Landiord
1o submit statemems as calked for bercin shall not be deemed 2 wasver of Teoast's requrament o pay
nums as horeim provided  Landlord’s pood fuith detorminsnon of actual Additonal Rem shall be
conclusive oo the parues. Upoo Toont's failure o pay any poian of Additiamal Rent, csnimaied or
acrua) adjustoents, Landiord thall have the rights and yemedies umder this Lease for the fadhre of
Teant 1w pay Rear,

8. LATE CHARGE: If1enant fails 10 mabe anv rent within 10 davs of the dale such amount 15 duc, the
tenant shall also pay a late charge -of $150.00 . pa day sid rents
reomain Jate. Late charges will continue to apply until all late fees havealso been peid. OR Otherwise

negotiated in writing by both Landlord and Tenant.

9. SECURITY DEPOSIT.  Teant bas deposimd FiVe Hundred dollars

- (5.500.00 &s a socunry depasit 1o be held by Landlord for Tenamt's faithfil paformance of all of is
obligations under this Leasc. If there is a Teoaot Dufault under this Lease, inctoding without limitation
failurc 1o pay Rent, Landiord may (bul is not requircd to) nse, apply or retain all or any past of this securmy
deposit 1o pay Remt of wry other amount due under tis Lease, mcluding cxpeases, damages and other
commpansaton 1o which Landlord ts entided by reasan of Tenam's Defanht. If zoy partiom of the secunity
depesit is 30 1sed, then within ten (10) day: after written demand, Tenant shall deposz cash winh Landiord
in #n amoont sufficient 10 restore B security deposit 1o its ariginal amount. Landlard shall pot be required
10 koop this secunty deposil separate from ns geocral funds, and Tenant s not entided to intertst on the
sccunty Seposit. Il Tanant fully and faithfully performs al} of s obligetions under this Lease, the security
depasit of apy romaismg balance shall be applicd o the last mooth's Ront of o Leae Tarm. I Landkvd
assigns 318 moresl in e Propamy and this Lease, it shall also tmosfer tbe socurity deposit o Landlord s
soecosar in ioterest

10 USE OF PREMISES

() Busincxy Pyrposc. T Promuscs »re 1o be used for the purpose of conducting thacon a
manufpctunng, warchouse md office for ns water  busincs and for Do odxr purposc without
wnien consext of Landlord. In no tvent will the Tenant use or pamin the Promiscs 10 be used foc any
parpose which violaies any zomng of other ordinance, any baw or ordioance rulating 1 Hazardous
Substances, o ary othet law or ordmance

() Hazadons Waste. Tonaot represents and warmns 1o Landlord that no Hazardous Subsiance
will be gencrazed. siored. o5 disposed of on, under or  the Promiscs As psad m this Lease, e torm
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toai G alanperonst Suby i e e o nsirnd,

Hezordouy Subyiaacrd awsees s fueasidous

RN FT Cwait e hmgre G oepulaed anges any fderal susie o docn s onhmsnes o
Lo o et saw e 00 m Inc ftie y effeal pamaimimp b The e ton sl g ensteoanse it o:
Byt Badith e i CVITONIMeMAL (Omaminstin cr cdean up mchugding wohoal anaton oy
pobencr wastr o mowenal which s aow or will s the letoer be designiaiad o 1ea3iSous o 1o
punrse. o) Un L omprchenstw Favuonmonal Resporse . Compeoranion and Lisbany Act (47 1 S
YOlit roheg § Hosourar Lomarvanon amd Kecowvary At (37 US C 6901 erhey ) The bedemnl Wan

Pablogen Conuod A (33 1S 1257 rr seg ) the Cln An ACT{42 1 SO Q000 e ceg ) or i

Mod Toxies Connal Aa (ROW 20 105D 010 ¢ seqy o siall indemeady pootce: dciend and
hold l.andiord harmmiess from and apgainst any damage, lose, 0xpense, O hiabihity rcsuiung i1om sny
preach ¢f thig represcntatos svarranty, wcluding without hmutation all anomey s fees and cons Ths

indommity shall survive the teem of ths Lease

(<} Rules & Regulgvons Teman shall use te Promuses and the Propaty common aeas
desinawd by landlord and a3 hmited or othawase resincied by Landlord in sccordance wath euch
rcasonnble rules and reyulauons not incomsistent with this Lease ns may fiom time w b be madc by
Landlord for the goweral safery, comfort, and canveoionce of Landlord and the Pioperty lenants
Tenam shall cause 11s onployees, agunts, 1wvitees, and hiconsees W abide by such nues and reguiations
l.andiord shall not be responsibic 1o Tenam for the norrperformance of any rules or gulanoos by any

other enants, occupasts, or users of the Propeny

{d) Parkmp. Tenamt sholl have the Aght 1o usce, in commmon with othes tnants or cecupants of te
Property, the parking faciities of the Propesty subjec o Ibe rules and rgubabons and any charges of
Landlord for such parking facilitics which may be cstablished or sitered by Landlord at apy tmoe o
from bme 10 1ime dunng the 1am haeaf  Tenant and Tenaot's anployees shall park only in areas
dewgnaied by Landlord aod as honited or otherwase restrcied by Lasdiord.  Landlord shall have Ue
fight 1o make changes 16 the common areas inchoding, without fmition, changes I the location of
driveways, cmranca, exits, vehwcular parking spacces, pariaog arca, end the directian of the flow of
raflc landlord shall provide (14) parking spaces for Tenant.

1 REPAIRS. Tix Promisss have baen mspocied, of If coostructon or ahaanon thoyeof s
comrmplaied than the Prosmises will be inspecied when Teoant assumes possession. Upon sceoprance of
posscemon the Tamanl waives any claim that the Promases are deficiem in any respect, exeept only for any
exccptians nated i writing by Tenant and consemed 1o I writng by Landlord. Temant will at all omes
keep the Premises peat, clean and m 2 sammary condition. Tenaom wil) replace all cracked or brokem glass m
all windows or doors. Excopt for reasonabi wear and tear and damagre by ire or umavoidable casually,
Tenant will at al] nmes presesve the Promises in 23 good repers as they arc pow of may hamfier be put to.
Al repairs shall be at Tenant's solc cost and expensc, txeopt for repairs required for the outaide roof, walls
and foundaboa. Teoant agrees that st the cxpiranan o sooneT tamuapon of this Lease, Toname will qua
and surrondet the Premises withow notice, and in 2 ocat and clean condibon, and will deliver up all keys
belonging w said Premises to the Landlord ar Landlord’s agents. Tonant will, ar afl omez, canse the
Premises 10 comply With all ordimances, regulations, rules or orders of cvery governmental entity
underiaking jurisdicnon over ix Pramses. To the exienl that any damage 10 the Premists is covered by
insurance the Landlord will aid the Tenant m cfforis 1o obtam ary proceeds from sech msurana: for
reimbursemers for surTs reasonably oxpended by Tenant.

12, ALTERATIONS Tenans shall not make any shorapon, sddnion of Uoprovemm! in the Premuses
without the prior consent of Landlord.  Landiord may condition its conscn! ypoo asswrance thal all work
shall comply with all applicable foderal, state and loczl laws, ordinances, rules and reguiations and ns
review and approval of plans and constructon conmracts. No alicrabon, addinon or orprovament may bt
dome cxcept by a hoonsed cootractor approved by Landiord  Any and all alierations, additbons and
improvanents shall be made st Tenand's solc oxpense znd, with The oxception of pade fixtures, shall
become the property of the Landlord, and shall romam o and be surrendaed with the Premuses as a pant
thenxof at the enninabee of his Leass, without disturbence, molestation or tnjury. Landiord may reguirc
Tenam 10 remove any such alicrations al Tanant's sok cost and cxpense. Tenant shall indemnify, prowct
defend and hold Landlord and i cowployees and agens harmibess from damage, clums, Jogs o ¢xpok
aritng o of aoy alcrauon, addiion of mprovernem requesied or made by Tenant, wehdimg a)l stiorocy's
fees, count cots and olwo lingution oxpenses Temant sgrees that Landiord bes the nght o make
ahoations o the Promuscs, 10 the building in which Ox Pramiscs arc siwated, and w the Property, and
Landiord shal} oot be habk for sny damage which Vonam mghu suffor by rcasoo ot sich undentaking

13 SIGNS Al sigm o symbols placed by Tenaont in the windows, doors _k(o(mc Prenwsces, of
upon zrry pan of the Propaty, shall be subject to the pror approval of the Landord. Amy ngns placed oo
the Premuscy shall be 30 placed upon txe undastanding and agreement that Tenant will remove Usern st U
tominauon of the tenancy and repair any damage o1 wjury 1o e Premises cavsed thaeby. and »f nat so
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i wxiiord may have some removirl Do Tt v e penne P Doahion

remoscd e Do ovr

require i ol wpre onoonoshout 1ne Propemiy e of oamboend e shape anad o an Lopm e inu
froer b ) sndinnd nasorsbly apetabying such sisc stnoe aiwl appewance e Tonam wili cages [ITRT AT
W oounipdy avith Such o Tenant moel havu ail spns manuiaciured and inswtled by 2 bum appreveg e
withing noadaonce by landlond

14 LILNS  Tenun jas no authonty 10 allos any bers 1o be fijad agamst tne Propesty ) enant sialt

not suflcr or permut any ben 1o be fiked agunst the Propanty o any pan thereof or the Ton - 1caschold

e st by reason of work | lbor, 3o vices. o matenals paformed or supphicd 10 Tenant of anvons holding
the Propeny of any part thaeof under Tenant I any hen s filcd agamnst the Propany 3¢ a rcsel o
scrvices performed o malznals fumished, Tenant agrees to cause such hen 1o be dischasged prior 1o cniry
of final judgmant (afier wl) appents) for v foreciosuse of such hien and funther pgrees o ndomvufy  defcoa
proieet and hold harmlcss e Landlord and any kendar with o hien on the Proporty aganst Liobibily. loss
darmage. costs of oxpenscs (including reasonable anorpeys” fecs. statuiory costs, and all hiiganon ¢ xpaases)
a account of such claun of ben  Upon request of the Landlord, the Tonant agrees 1o promptly cansc such
Len 10 be rdeased and discharped of rocord, other by paying Uie indebtedness which gave nse w such hen
of by pasting bond or other securify as shall be rcquired by lew 1o obtam such relcase and dwscharge

(a) Liabiliry Insyrepce. Withown lroiting the obhiganons and responsibilines of Ux Tenast vnder
this Lease, Tenant shall st fis own oxpense, mamtain adequalz habihry insuranc: with an imsurance
company ot compamcs heanse 1o 80 busincss in Washmgioo in the minimmom amount of 1,000,000 for
property damage, and m the munimwn amounts of $2.000,000 (par individual) and $2,000,000 (pov
accident) for personal mjuncs, 10 indemnify both Landlord and Tenant egunst any such clums,
dcmands, losses, damages, Jiahilites and expenses. Landlord shall be named as one of e insured and
shall be furnished with 3 copy of such policy or pobickes of insurance which shall bear an ondos scrnent
that the same shall nox be aanceded exeopt upon W (10) dxys prior wrmen notice 10 Landlord. Nerther
the Tooant nor any of Teoant’s officers, direciors, cuployves, agons or sharcholdars wall make any
coatentioe thal any of them are an “Insured™ or ase entitled 10 insurance protectron under any policy of
babilny insurance purchased by Landlord

() Tenant's Liabllity & Properiy insuropcs. Temant shall, 2t Tepant's solc cxpense. maimtain
public liabiliry and propesty damage insurance innyiog againm any and all claims for tnjury 10 or death
of persoos and Joss of or damags 10 propaTy occurring upom, m, of outside of the Property. Such
msurance shall bave lability limits of pat less than 52,000,000 m respect of mjury ar dcath w aby onc
person, oot less than 52,000,000 in respect of any and onc occurrence or accident, and not bess than
51,000,000 for property damage with 2 maximum deductibk amoum of $1,000. Al such insurance
shall name Landlord nd Tomant 23 co-insurcds, with scverebility of micrests endorsement. At
Landlord’s reqoest, ts kender with a ben on the Property shall also be 3 namned mmired.  All snch
msurance shall be tesued by camicrs acceptable 1o Landlord and shall contarn provision wherehby the
carner agrees not 1o cance of modify the insuranee without thirty (30) days” prior wiitien potics, Lo
Landiord In no event shall the limits of sa3d pobicics. be conmdered as limmmg the labihiry of Tonant
under this Lease.  All Pohecies ronst be oo a “Per Decurrence™ basis and vot a “Claims Made Only”
basis. On or before taking posseasion of the Property pursuant o this Lease, Temant shall furnish
Landlord with a cortificate evidencing the aforesaid nsurance coverage, and ronewa! certificaes shall
be furnisbed to Landlord af Jeast thirty days prior 1o the cxpiraion date of cach policy for which 2
cartificne was theretofore furmished.

(c) Tenant's Propary nsurance. Tenam shall, ® Tenaor's sok cxpense, maintain on all of
Teanar’s persooal propery, fixtures and kaschold mmprovements oo the Property, and all plate glass
and other glass on the Promises, o policy of “oll nisk™ bazard msurance o the amount of their
replacomon vale, Such msurance shall neme Landlord as xn addiional maured.

(@) Tenaot's lnsyrance. Tenans shall provide Landlord with docomentary evidence of the exisience
of the insurance covernge required in this Lease. Al procoeds of Tow's msurance shall be applied 10
Tonant’s obligauon 10 resiore personal property, Bxmucs, and keaschald wmproverseats under this
Leasc, and any procoeds of such nsurance rornainieg _ficy such renomnon shall beloog to Tenant
Tenant fails to mauntun agy wsurance required under this Lease, Landlosd may do so. and Tenam shall
upon damand ramburse Lasdlord for the foll promivm cxpense inaured

le)  lapdlord's Property Insurance. Landlosd shall mammun on the Property a policy of “all nsk”

harard insurance m the full amount of 1o replecomicor value Al such msurance shall mame Landiord
13 insured and, at Landiord's cecoon, s kmida with a lico oo Uk Properry shall also be a named
wsured - All proceeds of any sch nsurance shall be pasd 1o Landlord and applicd to the restoration of
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akr Dears e e whole ol e

abaled o i 2w opeadm v e pafhind ol e Progwery w
Proupcrty amd §archiord shall mude such reproe e alieanoes of une 3 s vennd 1o ender e
rerroden 0 the Property enantsbib

(a) (Empenzalon Al domagty snd Compensthon awartked fod 1 takanp o damgpging ni all nt
sny pant of e Buikdng o0 the Progaty shall Lelong w and be e propenty of Landlord. and Tenant
hercby singns 1o Landlord ey bnd el clasms 1o sueh pward  Nothing nerem comnwed shall be
consuwd a3 prechsbng Town from asserung any clavn Teranl may hewe aganst such publx
authonry for drsruption or relocruoo of {onant’'s busmess on the Propermy

b ASSIGNMENT  Tenant shall oot ket of subla ihe whole or any part of the Promises pof 250gp
tus L case or sny part thereof withour the consent of the Landiord which may not be unreasorably wrthheld
Thia Lease shall not by assiguable by operation of law 1M the Tenaol s a corparauon tbeo the cumulative
tansicr, by any mcans, of voing conirol of Tenant of the tamsfer of more than 49% of the value of 3l of
the 8o of te Tanamt w any ocha pamy of parties shall be deomed so asmgnment and shall rcquise
Landord’s copsem 1l Landlord grves 1ts consent 10 the subla or asepnmeent of this Lease, the asagnor
any prodecessor w MUFCSt 1o the assignor under this Lease, shall reman personalty and derecly hable for
the paymest of Rern and for all of the oter obligarions of Tonant under ths Lease during the Lease Tom
and any cxtension trough e zxercise of any oplas owstanding A the wie ¢f the assignment Landiord
may aggign its 1016728t 10 thys Lense wathout consend of Tenam

12. ENTRY BY LANDLORD. Landiord mserves. axd shall af any nnd all tmes have the nghl 10
enter the Prompsss o nsped] the same, 1o sbow seid Promises 10 prospective puschasers or enants, o post
notices or norrcsponsibility, to repair the Premises and any partion of the builcing of which the Promises
tre pert that Landlord may deem necessary of desirable, withowt absicment of ront, and may for that
purposs cre scafiolding aad other necexsary strucTures whaze reasonably required by e tharnaes of the
work 10 be performed, always providing that the cmrance to the Premises shall not be blocked thereby, and
funther providng that the business of the Tenant shall not be micrfered with unn=sooably. Teoant bercby
waives any chrm for damages or for any injury or incomvenicoce o or inerferonct with Temant's busincss,
any loas of peaupancy or quict eojoyment of the Premiscs, and any other koss occasionod Iharthy. For ench
of the aforesaid purposce, Landlord shall at all times have ang remin 2 key with winch o mlock al) of the
doors 10, upos and abowt the Promiscs, cxchuding Tenom's vaulls, safes and fikes, and Landlord shal! hawe
the right 10 usc ay and 2}t means which Landlord may deem proper to open said doorE in an ancargency, m
order o obmain ootry ko the Promises withoud Lisbility to Temut excopt foc any fathire 1o exercise due care
for Tenant's property &nd &y trary W Uk Promiscs obmined by Laodiord by anmy of sud means, o
otherwise, shall not wnder any crcumstances be construcied or deemed to be a forcible or unlawful amry
into or a detainet of the Promizes of an cviction of Tenant frum the Promises or smvy portion hervof.

23, TENANT'S DEFAULT. Asy onc ar more of the following cventt is a default and breach of this
Lease {(“Defaak™ by Teuant.

(a) Tenart vacaacs of abgndons the Promses.

(b} Tenant fails to make amy paymen of Reat or amy other payment required 10 be mado by Teanas
hercunda, 35 and when due, and such failure conmnues 1on (10) days afiar wriTlen potice thereod by

TLandiord 10 Tenaol,

(c) Teoars fails o observe or perform noy of the covonants, conditiona or provisions of the Leas
10 be observed, And soch failure contmucs thirty (30) days afier wrimen nodrce thoreof by Landiord 10
Tepant;, provided, hoouver, thal if the nature of Tenant’s Defanh is such that more thon thurty (30)
darys kre reasooably required Jor is cure, Tenam shall oot be deamed w be m Default i 8 commences
cure within said rary (30) day period and thercafier dikgentty and continuous]y proscoutes such cure
10 completon.

(d) (i) Toraw makes any pencral assigronem of gencral artangeme t for the benchit of erediors, or
(1) A pation i3 fiked by or agamm Towem 10 have Temam adjndgrd 2 banktupt, o (i) a pettion or
reotganimnon of arrangoment 8 hled under any lbw rdwimg 10 bankoupicy (unless, in the casc of 2
petbon fled sgarnst Tanant, it is dismissed within gixdy days). or (xv} 8 lrusice or roctiwe bs appamted
1 mkr passession of substamially all of Tenant's ssxcts Jocalad at e Promiscs or of Temant's mmereu
w Um Leaso, and posicssron 13 ool 1Stored to Touam withm tharty days of such appommmant, or ()
there 15 an amchoanl, cecobon or o padican] sezure of substanually all of Tenws's assco Jocaed
a1 the Prermses or of Tmmam's waerest m this Lease, and such scizure 1 non discharged in thiny days
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FLMERIS UPON DELALL L

11} i ics Hoincrr s Ixefauh, landiord may, a1 s optum, ronadiately derdnre '} ooant's
nghts undes Uns Least temmnaied, and 1oente the Propery uning such {01cc as may be necessary, and
repossess fself thereo!, s of i former cRac, Bnad romonT all pIBGAS NG propary from the Propermy

Nonwthstanding any such roontry, the hability of Tenant all Rent under ons Lease shall nox by
exhoguished for the balance of the Leasc Term or oxamded Lerse Term, and Tenam shall make good
W Landlord any &fickncy ansing from a reletung of the Property at a.lesses Rent, plus the costs and
expenses of renovating, aliermy and releng the Proparty, including amomeys’ focs and brokers” fees
incadent 10 Landlord’s recomy or reletnng  Tenant sball pay sy such deficency cach month as the
amount thereof 15 asczrauned by Landlord of, a1 Landiord’s ophion, Landiord inay recover o addinon
o any other sums, the thar present value of the amount &t the ume of judgmeni by which the unpaid
Remt for the balance of the tonm afler judgment exeecds the amount of Rezu loss which Tenant proves
could be reasonably avoided. discouatrd a1 the rate of scven percent (7%)

(b) Relenipg  In releming e Property, Landlord may grant romt comcessions and Tenans shali not
bc cudited thercdor. Landlord bas no duty 10 relet the Property in the event of & defaudt by Tenan
Tenam acknowledges that if Tenant is i defavlt under this Lease and at that Lime any other promises in
the Buding or othar property owned by Landlord arc sveilabie for Lemse, Landiond has the nght 10
tease such other promuses, and this shall not reduce Temam's obligations under this Lease through the

remauntog Lease wnn.

{c}  Indernmplics. No termination of oxpiration of this Lease shall be deemed to affect Landiord's
nght Lo enforee any indemntly or hold harmicss obhgation of Tenam under this Lease for maners which
occurred prior o the tormination or expiration of this Lease, or for any other ramedy at law or in

cquity.

(d) Repatttive Defauhs. 1f durmog the Lease Term Teoant commits acts or amissons of Defanh for
which three or more defoull potices are given by Landlord (whether or nat such Defanlis zre cured by
Tenant), Landlord may cloct to canse an early terminetion of this Lease notwithstandmg the Lease
Term provided in this Lzase. Landlond’s clection 1o extrdse. its carly terminatioo nighis shall be
cffective only upon wrinen notice delivered 1o Temant specifying Landlond”s clection o cause an carly
termunanion of tis Lexse. Svch carly termimaton shall be in cffect whan such writien notice i
provided to Tenant. Landlosd's sight of carly tormination shall be in addifion 10 afl other nights and
Temedies available 10 Landiord at law or @ equiry.

() merest opon Defauk.  If thero is amy Defaulr, 2]l uopaid Rent and otber amounts past dus
uoder this Lease sums shall bear mterest (“Defanlt interex™) from e due date 3t the ratc of five
percont (5%) sbove Bark of ATETiCRime mic sy set from timee 1o i &nd in no event shall this
rate be kess than twelve percent (12%,).

(H Remedies Cymmplative. The gpocified remedies 10 which Landlord may resort woder the werms of
this Leage are amulative and arc pol mtended 10 be exclusive of any other remodics of means of
rodress 1o which Landlord may kawfully be entitled in casc of any breach or threateoed breach by
Tenant of agy provision of this Lease. In addition to the other remedies in tbis Lease provided,
Landbord shall be crtitled o the nstraimz by mjunction of e violation, or ancmpted or threalened
violation, of any of the covenants, condnions, provisions of this Lease.

25, COSTS. ATTORNEYS' FEES AND TNTBREST. I Landlord cmploys an amommey or if
Landlord brmgs suil 1o recover any rert ddue hereunder, of for breach of apy other provision of this Lease or
10 recover possession of the Premises or 1o anforce or dcfmd any mights under fedaral bankruptcy law,
Landlord shall be swarded i anorncy's foes, stztuiory court costs, and alfl other litigation costs and
expeascs expended o mouned in connection with such actice and in amy appellate or collecrion
proceedings. Al sums due Som Tenant to Landlord shall bear mterest at the Defauht Lnerest rate.

26, NON-WATVER OF BREACH. Landlord’s fashre 1o msist upen strit parformance of any of the
coveraals of sgreoneents of tes Lease, of 10 aaymise amy option haram confored moany one o moee
mstance shall oot be 2 warver or rebinquishment of oy Defanht nor shall any soch approval consomse a
waiver of the rght W diapprove of ey act in the funre, The approval of any assigomant of this Lease or
of the sobleming of the Preomses of the approval of amy varmtos from the stract requirements of s Lease
shall nox corstate a waiver of the right 1o refuse consent 10 any funoe assignenent, subletting or var@mton.
Tomant agress that it will nat rely Upop nor over assert the axistence of sny purported past or future
approval, consent, or wiver from the Landlord not in wrting and signed by the Landlord's pressdant, or by
4 poran previousty destgnated 0 wining o have the authornity o bind the Landlond 10 conracts

HEASE w0 poase B
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27 REMOQYAL OF PROPERTY  inihe event of ansy erary in or takang [emecssiom of the Premuses
landiord shull bave the nygiht. Win not the obliggtion o ranove from the Pramusce all personal propem
ex2icd themn and to store die sarmc in amy plact selectsd by Landiord, andinding bui ot mued 1o &
publx warchouse at the expanse and nght of tie ownes thereof wath the nght 10 scll such stored propary
witbou! sobce 0 Tenam. sfier 1 kasy beon niored for B poriod of thirry (30) days or more The proceeds of
such pale sholl be applied Pirst w the cost of such sale. wcond 10 the paymont of the chaspes for storge,
any, third Lo Ux payment of any sums of moncy which may then be due from Tenans w Landloid undar any
of the wrms hervof, and the balance, if any. shall be pod w Tenant

28 ANDLORD 'S LIABUITY

(8) Limnapony  Anything in this Lease 10 the contrary notwathstanding, covenants, undonakimgs
and agreemons hoan made an the pan of Landlord are made and iotended not as personal covenants,
undenakungs of agreemants for the purpose of bmwding Landlord personally or the asmscts of Landlord
except Landlord's interest in the Building but arc made and untended for the purpose of bmding only
the Landlord’s ticrest v the Building, a5 the same may from pex 1o ume be encumbered  Whike
Tenam may bring » kegal action against Landlord, judgments may be enforced only apainst Landlord’s
imeest ip the Building No parsonal hisbility or persoml responsibibity is assumed by, ror shall at any
nme be asserted or cnforcaabk agminst, Landiord or s paroers or pgents of their respeclive hars,
legal reprasomabives, successors, and asmgns on socount of this Lease of on account of any covenant,
vndertaking or agreement of Landlord in this Lease contained. Nothing in thrs paragraph shall unpose
amy hability on Landlord that has been warved or rekased chsewhert m ths Liase.

(b} Trensfer of Landlord’s Intersss In the event of apy transfor or tansfers of Landlord’s mest
n the Property, othar than 2 transfer for security purposes only, the fansforor shall be autormnatically
relicved of any and all obligatioas and liabslirics on the pant of Landlord accruing from and afler ox
datc of such mansfer and Tonant zgrecs to atlom to the pensferee. Any such mansfor shall be made
expressly subject to this Lease, and tbe Imngferee must assume Landlard's obligations hercunder.

29. HEIRS AND_SUCCESSORS. Subject 1o the provisions hereof pormimng o assignmem and
sublening, the covenzmis and agrecrnenes of this Lease ghall be binding upoa the bars, legal represcmatives,
successors and assigns of any or all of the partics bertto.

30. HBOLD OVER  If Tenant holds over the expiration of the Lease Term, such 1emancy shall be for an
ndcfinite period of me on a moath-to-moath 1cnancy, which lenancy may be lenmnable as provided by the
bwt of the Statc of Washiogton. Durng such tenancy Tenant agrees 10 pay 1o Landiord the rental and
charpes <1 forth o this Leass and 1 be bound by all of the toms, covenents, and conditions set forth
" bheremm so far as applicable.

31 NOTICES. Any notice, approval, comsent or -request required of permitied under this Leasce shall
be in writing and shall be delivered 10 or mailed 10 the person cotitied 1o reexive tho same af tho addross
suated below or such other address as may be substituied by natice, or, if po address i3 specified then notice
1o the Tenamt shall be grven at the Prosmser. Sweh potices shall be deamed given on the day detrverod or oo
the third business day afier deposit m the U.S. masl, postage prepesd. .

Notices 10 the Landiord shall be given 10: - CUCtis Hood (253)380-1754
Northwest Properties Unlimited, LLC

5526 184th St. E., Suite A
Puyaliup, Wa 98375

Novces to the Teaant shall be given 10 (address) Joon Choe, VP (206)852-9428

Gladsr water Proidrcts, LIC

28700 SE_Highpoint Way
_P.0O_ Box 632 PRESTON,WA 98050-0632

Or if no 2ddress is spocified, 20nces 10 the Teoant shall be mven at the Premuses

32. SUBORDINA F T. Tis Leasc s and shall be subordinaic 1o any

encumbrance pow of rucxd or any encumbrance boreafir reconded affeening e Property. Tenant shall
X0 1o sy porchascy al any forcclosure selke, of 10 mny gromer or mansforee designatd m zoy Oood 1
hew of faredosore. Tama siall excane mwy documants roquired by my mebh bodda 1o accomphsh the
mdmnmmmmmwwmw
m’ﬁﬁ:&mzﬁnn@ﬁamndzhmdammaodixmmmkm&ngwm
Teot s fohire 1o proowtdy cxocunic such documaars shall be @ Defauh ander Uus Lease,
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yrpatl lonam sheli excans

1 LETOPPTY Ch R AT, Thwm arsdlont sy wrawn

AR e lpe i) e Pandhed now e sLIRT Ot -.crl:lvm[; 18) tho nonc ol thr LeTon G proaisaons
af thay Leass duve ey hungod oo [ they hove baan changod. saumg hene incy heve been clungrid)
() thas this bemee fas nor beon cancclen) o ommnated (¢} the last dotz of payment of the 1o and pUher

charpes and the e pe e covered by auch payment, [d) tha Landiond @ not w delauit weo Ow Leas
{or, +f Landlord s daunea w be n defavh, tmunp why), nod, {c) such ¢tha nptesntanons or nformation
wih roepect W Tonant of the lease a3 Landlord may reasonably roquest of whsch nny proapechve
purchaser or eocumbrance of he Propeny may requure Tepant shall detver such staumon o landiord
witin 20 (10) days afies Landlord's request  Landlord may pive any such sslemco! by Tenant w apy
prospeclne purchaser o wmcumbrancer of the Property Such purchases o vncumbraneet may cly
conclusively upan snch sistanan as o and correcr M Tenant docs nekt oebiver such stalement o
Landlord within sa1d icn 110) day peniod, Landiord, and any prospective purchaser of encumbrancer may
comelusivily prosorme and rtly upon e following b facis () That te wrms apd provisions of this Leasc
have not been chapged oxcopt a3 odwrwase nprscnicd by Landbord: (i) thas this Lesse has ot bemn
canceled or icrmmated cxeept a3 olherwise requesied by Landiord, (in) thal nut more than o (1) mants s
reof OF othetr charges bove beon pasd in advance, and {iv) that Landiord s not in defauh under the Lease 1"
Tenant docs noi deliver auch siiamenl 16 Landlord witun said ieo (10) day penod, Tenan shal) be

cstopped {rom denying the uuth of the above

34. TENANT'S FINANCIAL CONDITIQN.  Within ten (10) days afler wonoy roqeest bom
Lendiord, Tenam ghall dohiver Lo Landlord such fmandal maomanss as Landiord reasorably requns 1w
verify the net worth of Terant of any as3ignee, sublonant, or guaraotor of Tanars In sddition, Tenant shall
deliver 10 any jende designated by Landlerd any financiul staements required by such onder 1o facilitare
ihe Bnancing of sefinancing of the Proparty. Teoam represents and warrants 1o Landlord that cach such
financial statememt s 2 Ue and accurae satement as of B die of pch smemcs. AR financel
staaments shall be coarfidential and shali be nsed only for the purposcs st forth m this Lease.

35 PERSONAL PROPFRTY TAXES. Teoan shell pay of cakse 10 be paid before delinquency any
and 2]l taxes dovied or asszased and which become payable during the torm hereof upon all Temant's
lesebold improvamenty, equipment, furmiture, fixturcs nod any other penonal property located in Ue
Premises. In the event eny of all of the Tenant's leaschold wmprovemants, equipmant, furmture, Axtures,
and other persanal property shall be asscascd amd taxed with the real property, Tevant shall poy 1o
Landlord 'n:thof'sud\uxawimmzm(lO)d.aysaﬂcrdc}ivctwaawnbyundbrﬂohmnmin
writing sctring forth the 2mount of such taxes applicable 1o Tenant's property.

36. RULES AND REGULATIONS. Tenant shall faithfully cbacrve and comply with the rukes and
reguistons thar Landlord shall from timo to tme prommigate and/or modify. The roles and regulntions
thall be binding wpon the Temnt wpan dclivery of & copy of them Lo the Tenant. Landiord shall nox be
responaibke 1o, Tenant foc the nonperformancs of any sxid roks and regulsbons by amy othar tomamt or

occupant.

37 FOR LEASE SIGNS. The Landiord may place “For Leage” signs upon the Premiscs in prosminent
locations schected by Landlord for the ninety (90) days prevediog termination of this Lease.

38, OUIET ENJOYMENT. Landlord covenants and agrees thal so bong as Teramt romaies in full
compliance with all of Tenant's obligations under this Leass, Tennm shall lawfully and quictly bold,
occupy. and enjoy the Property during the term of this Lease, subject W e other torms and provisions of
this Lease and subjeet to sl mongages, underlying leases, and otber undalymg matiers of ecord 10 which
this Lease is of may become subject and subartinate. However, Landlord docs not guarantee the contimucd
prozcot status of light, air, or vicw aver any provmses adjoining or i the vicimty of the Proparty.

39 MISCELLANEQUS.

(&) Qggmm&.'&mm This Lease comaims the eomre agreement berwoen landiord and
Tonant concerning e Jeasmg of the Premises. There i no oral or wrmen agreemad in addftion
those 1w this Agrooment This Lezse moy oaly e ahered by wrmen consend of both Landjord and

Tenant,

(b} MMM Unlers approved by Landlord oy wobtng, if Tenam causes thy Leasc
o1 B notice or moooTanden theroof 1o be piaced of rocord. such rocondiog shall constitute a defauht by
iJ’cu.um vnder this Lease. I Landlord so reqoesis, Tenamt aprees 1o cxecute and place of record an
instrumand, in recordable form, ovidanoing the commencamant dawe sod expiralion daie of rhis Leasc,
wiuch merument Landord may record

UAK mVD tem s B 10
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{3} Fong Majcure  Landlord shall have no fuabiiy whatsoeve 1o Tenam on accouny of the
followsng acts of “force majcurm,” whuch shall include (2) the 1inabiliry of Landlord 10 fulfill, or delay
fulhihng, pny of Landlord’s obhgalions under vus Leasc by rcason of smnke, lockout, ot labos
trouble, dispule o disturbarke, (b) governmenwa) regulabion, moratonum, achon, prLempban o
priofines of other conotrols, {¢) shoriages of fuel, supphes or labor; (d) any faiture of defect in the
supply, guamny o character of electneity or water fumished 1o the Property by raason of eny
requiresmnent, sa or omussion of tho public utlity or othas fumishmg the Building wib electoeiry o
watez; and {¢) for any other rcason, whaher smmilar o dissimilar o the above, or for Act of God,
beyond Landlord’s rcatonable convol. U mhis Lease spocifies 2 Bnc penod for parformance of an
obligation of Landlord, thal 1ime penod shall be odended by the penod of amy delay in Landlord's
paformance caused by any of the events of foree majeure deseribed herem

)] Captiors and Coogtrucbon.  The caplions in this Lease nre for the convemience of the reades
and arc not 10 be considared in the wnterpretation of it wrms,

{2 Interpretation. This lease has bem subminted o the scnininy of all parties hercto and theyr -

counsdl if desired, and shall be given a fair and msonabic interpretation in sccordance with the words
hervof, without consideration or weight being given 1o 71s having been drafied by noy panty hereto or its
counsel.

n Panial lovalidity. 1f any Lerm or provissoo of this Leasc or the application theroof 1o any persoo
or circumstance shall to any extent be mvalid or nocnforcasble, the romainder of this Lase, or the
applicatioo of such teamm of provision o persons or cirumstances other than those 83 1o which it i
iovahd or uncnfocceable, shall not be affected therchy, and cach term and provision of this Lease shall
be vahd and be enforced a5 writien 1o the fullest extent permitied by law,

(®  Numdbxy: Gepder; Pepmisshve Vormys Mapdmory Usege. Where the context parmits, seferences
. o thr singlar shall inclnde the plural and viee vorsa, aod 1o the newler goader shall inchide the
feminine and masculine. Use of the word “may”” shall donote an oppon of privikge and shall moposc o
obligation vpan the party which may extrase such option or privileges; nse of the word “shall”™ shall
denote a duty or an obligaviea.

)  Toat's Liability. Each Tenam, and all peocral parmers of any parmmership which is a Tenant,
shall be jointly and scverally linbic under this Lease.

[0} Ture Tine 1 of the easence 10 ol of Tenant's obligations wodcr this Leasc,
®» Qovaning Lavy. This Lease shall be govarnced by 1he laws of the State of Washingtoo.
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[t3) Awhony o Sien Y Tunant © a corporavon. 3 Lmned lwbdity company, o a hosted
pannership. each person sgring tus Lease on behalf of the corporanon, company of parmershm
warrants that he or she has full authorty from such corporalion, company o1 paancrship 1o enies 1RO
and exccutc thes Lease on behalf of such enury

2
DATED this 3%”{ July 2004 “Landiord” Northwest Properties
- Unlimited, LIC

o/

s Managing member
Qurtis Hood

By:

its

~Taant” Glacier Water Products, LIC

By:

ns  Vice President

Va 04 / %ﬁé' 8/20/0 4

fts ident + /ﬂAAQ}’m) Aortuer

/.'\7’.5/,‘ 5 Oers o
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Page
0 {Multi-Tenant Form - Continued)

BROKER PROVISIONS AND COMMISSION AGREEMENT.

Landlord shall pay a commussion 1o Pac_West Brokers, Inc. ("Landiord's

Agent’) in the amount stated in a separate listing agreement or_ if there is no listing agreement, then

(check one)

= g / __5 % {complete only one} of the gross rent payable pursuant to CBA LlStlng Agreement and
extensions of

g s per square foo!l of the Premises. The commission shall 6% a(??g upon occupancy o\ .

, . this lease.
the Premises by Tenant, and paid one-half upon execution ol this Lease and one-hall upon occupancy of
the Premises by Tenant. Landlord’s Agent shall pay to
(“Tenant's Broker’} the amoun! stated in a separate agreement between them or, if there is no agreement,
) / % {complete only one} of the commission paid to Landlord’'s Agent, within five (5)
days after receipt by Landlord’'s Agent. The Premises, described in the attached Exhibits A and B are
commercial real estate.

Landlord shall pay to Landiord’s Agent an additional commission upon the exercise by Tenant of any option
1o extend the Term according to any commission agreement or, in the absence of one, according to Landlord’s
Agent's commission schedule in effect as of the execution of this Lease. H Landlord’s Agent is the procuring
cause of any other lease or sale entered into between Landlord and Tenant concerning the Premises, Land-
lord shall pay a commission in the amount set forth in Landlord’s Agent’'s commission schedule in effect as
of the execution of this Lease. Landlord’s successor shall be obligated to pay any unpaid commissions upon
any transfer of this Lease and any such transfer shall not release the transferrer from liabiiity 1o pay such
commissions. f Landlord's Agent is required to employ an attorney to enforce or declare its rights under this
Section, the prevailing party in any such action shall be entitled to recover its reasonable aftorneys’ fees, in
an amount determined by the count. Neither Landlord's Agent nor Tenant's Licensee are receiving compen-
sation from more than one party to this transaction unless otherwise disclosed on an attached addendum, in
which case Landlord and Tenant consent to such compensation.

LANDLORD'S AGENT AND TENANT'S LICENSEE HAVE MADE NO REPRESENTATIONS OR WARRAN-
TIES CONCERNING THE PREMISES, THE MEANING OF THE TERMS AND CONDITIONS Of THIS LEASE,
LANDLORD'S ORTENANT'S FINANCIAL STANDING, ZONING, COMPLIANCE OF THE PREMISES WITH
APPLICABLE LAWS, SERVICE OR CAPACITY OF UTILITIES, OPERATING EXPENSES, OR HAZARD-
QOUS MATERIALS. LANDLORD AND TENANT ARE EACH ADVISED TO SEEK INDEPENDENT LEGAL
ADVICE ON THESE AND OTHER MATTERS ARISING UNDER THIS LEASE.

AGENCY DISCLOSURE. At the signing of this Agreement,

Frank P..Zawislak / Pac West Brokers, Inc.

(Insert name of Licensee and Company name as licensed)

Landlord’s Agent

Landlord

{insert Landtord, Tenan!, both Landiord and Tenant, or neither Landlord nos Tenant)

represented

and Tenant's Licensee Frank P. Zawislak / PacWest Brokers, Inc
Tinser] name of [icensae and Lompany name as hcensed)

Landlord

Tinseri Landlord, Tenant, both Landlord and Tenant, of neither Landlord nor Tenant)

represented

i Tenant's Licensee and Landlord’'s Agent are different salespersons affiliated with the same Broker, then both Buyer and

Seller confim then consent to that Broker acting as a dual agent If Tenant's Lucensee and Landlord's Agent are the
same salesperson representing both parties, then both Landlord and Tenant confirm thetr conseni to thal salesperson

and ris/her Broker acling as dua! agents Landlord and Tenant confirm receipt of the pamphlet entitied “The Law of Rea!

siate Agency”
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STATE OF WASHINGTON )

) 159

Countyof Pierce }

| cenify that | know or have sansfagiory ovidence thal -—— 13 the person who appearad Ixfore me, and saxd
person acknowlcdpud thar he/she signed this mstrument, on oath swated that he/she wns authonaed 1o
cxcauie the mstrunk il and acknowladged it 23 a member of -—-- 10 be the fric and volumary acs af such
party for the uses and purpose menboned b the Insmument

DATED this ___ day of 200

Nowry Public in and for the State of Washington
residing at;

Name {pnnted or ryped)
My appomment cxpircs:

STATE OF WASHINGTON )

‘ ) 35. //{/f%ﬂ/ 4&/ 7S %@/Mﬂ ‘ ,{7_—;@/ Lé (
County of Plerce ) . &MS / o) , W/ﬁf/)/&/p R B
T cerify that 1 know or have satisfactory evidunce that —— is the person who appeared before me, and said

penson acknowledyed thal he/she signed this insoumint, oo onath stated that be/she war authorized o

otocuie 1be instrument and ackmowlkedped 1t as a member of —, to be the free and volumary aa of such
party for the uses and purposcs meationed in the &

DATE’DM:@&)}D( Aﬂﬁlﬁ , 200 ;:_5_ !g A ;'edéugzi
4 Nozary Public in and for the Sﬁ of Waghingiom,

Wiy iding a1 1N
‘\“\\,. ng/’//, TP Al U ke o

N P‘_--:"-._/fy// Namo (printed or typed) )
Y?,;é\;‘n"s'o”q;; (2 My appointment oxpires: girzgm

VEATT AOACEMT NT . B avec i3

Exhibit 1 A-14
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INDIVIDUIA] Acknowledpment

STATE OF . )
. ) a8
County of Pierce }

| commify that ) know or bave sausfaciory ovidonce that
15 Uhe person who appeared before me, and said persan acknowledped that he/she signed tns instmiment and

acknowledged 1t 10 be hisher free and volumary act for the uses and purposes mennoned n the msirument

DATED this ___ day of , 200

Notary Public m and for the Staic of Washmylon
residing al:

Name {pnnied or typed)

My appointment expires:

REPRIESENTAIIVE CAPACITY Acknowiedgment

STATEOF ) &, Lz JPTEF %MC/S Lﬂ@
. . ) ss.
Coumy of __Pierce ) S -07/ 2z oégﬂﬂ?/ 7//»3»457] /%7;?@

I cerufy that 1 know or have mansfacory evidenco tha 155777/5’5/’7
ts the prrson who appearcd before me, and said person acknowicdged that hotshe xigned this insoumant, on
mﬁmwmwﬂtwnmmmmm&rmumﬁmmwgednuk
15 be the fee and voluntary sat of such
party for the uses and purposes mantioned In the in
DATED s L%y of 2004 WWLDMM
' m and for the Smre of Washmgion,
ity
Sk ;ﬁ'*'s':"ﬂ “ :
AR e PYN( :
SO N8 appoiomen evpres: S5 200 T
= > s
- 25 m,*:
Z 18 2007 o7 0S
2%, & §
/,,o)-.Fms»\“}.-\ S
// LT N \\\
// 1 Y pU \\\\\
i
IEAB ACREEMCMT - tx Arl 14
Exhibit 1 A-15
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EXRIBIT A
TO
[LEASE ACREEMENT

LECAL DESCRIPTION OF PROPERTY
Pierce
The Property rdferred 10w this Losse Agreoment 13 Jocared Comary, Voashangron, 2ad 1

hgally desenbad as foltows

Commonly known as: Suite E, 5526 184th St. E.
F, G, H Puyallup, WA 98375

17,535 s/f# Office/Warehouse
1,640 / 15,855

CHICAGO TITLE INSURANCE COMPANY
ALTA COMMITMENT

SCHEDULE A
(Continued)

LEGAL DESCRIPTION EXHIBIT

LOT 12, PIERCE COUNTY LARGE LOT SURVEY NO. 3601100450, ACCORDING TO MAP
THEREOF RECORDED JANUARY 10, 1996, RECORDS OF PIERCE COUNTY, WASHINGTON, AND
AS CORRECTED BY AFFIDAVIT OF MINOR CORRECTION OF SURVEY, RECORDED JANUARRY 31,
1996, UNDER RECORDING NO. 9601310620, RECORDS OF PIERCE COUNTY, WA; SAID

LARGE LOT SUPERCEDES PIERCE COUNTY LARGE LOT SUBDIVISION NO. 9011300746,
ACCORDING TO MAP THEREOF RECORDED NOVEMBER 30, 1990, RECORDS OF PIERCE

COUNTY, WASHINGTON.

EXCEPT: ANY PORTION THEREOF DEEDED TO PIERCE COUNTY IN DEED RECORDED UNDER
AUDITORS FILE RUMBER 9608010532.

ALSO KNOWN AS PARCELS 1 AND 2 OF BINDING SITE PLAN RANDLES LOT 12 RECORDED
UNDER RECORDING NUMBER 200306165004.

NOTE: See attached Exhibit 'F' building plan

Pg. 15
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Suite E,F,G,H

Space:

1 EADE ACKEE MENT - AR

Exhibit 1
Page 17 of 19

EXHIBIT B
TO

LEASE AGREEMENT

Deseriptron of Premises

>

Totalling 15,855 S/F warehouse

Landlord to build out 1,680 S/F

of office space within the warehouse.
840 S/F main floor with 840 S/F of
mezzanine office up.

All final plans will be approved by both
Landlord and Tenant prior to submitting
for building permits. Both parties will
sign a Letter of Agreement prior to the
construction of any tenant improvement.

Any changes to office pl'ans and/or size
of office will reflect changes in cost
and is described in Exhibit 'C'. :

A-17



KXHIBIT ¢
TO
LLEASE AGREEMENT

l.andlord's Work

landlord to provide a "bay' or '"space'" of 15,855 §/F: which shall
include (4) grade level doors and (4) dock high loading doors.
(4) man doors and (2) "storefront” type sets of glass doors.

Landlord to permit and costruct a total of 1,680 s/f of finished
2-story office space as per final agreed to plans by both Landlord

and tenant. To include (2) ADA restroams, stairs to mezzanine, walls
floors, doors and HVAC and lighting for the offices. Any and all
materials to be agreed to by both parties, in writing and prior to
submittal for permits. All work to be completed according to the
current Pierce County building and fire codes. Landlord to install

(2) 200 amp panels with 208 3-phase. Any other electrical to be
permitted and installed by Tenant.

The Tenant shall pay to Landlord an amount of $30,000.00 of which
$15,000.00 shall be due within 10 days after signing of the lease,

and prior to submitting for permits. The remaining $15,000.00 to be
paid within (60) days after final inspection and approval by Pierce
County inspectors. Co
Any changes in the final .size of the Tenant cffice improvement will
have adjustments to the Tenant's payment for said improvements. As

per example.: $30,000.00 divided by 1,680 s/f = $17.86 s/f. The

final amount of Tenants compensation to Landlord will be at $17.86 s/f
for total of office improvements. Those changes would occur in writing
and prior to submitting for permits.

Both Landlord and Tenant to jointly assist each other during the pre-
move in date of occupancy. Both parties will attempt to get a partial
use move-in date within (1) month of signing the lease (or ASAP). All
rent will be prorated as to the use of warehouse and completed offices
fram the date of that specific use and occupancy of either.

Any ard all of the terms and conditions of this Lease are subject to
change upon written agreement between the Landlord and Tenant.

LEADE ADHE BMENT . BLamn

Exhibit 1 A-18
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EXHIBIT D
TO
LEASE ACREEMENT

Commencement and Termioation Date A greement

This Apreement i3 made with respaX W tho Lease Agreement dmed July 29th 2004 (e
“L sape”™)y berween A a5 “Landlord” wo B , 83 “Tonans™ for the leasc of “Premites” located 1t C
Ay capitalinad 1erm not defined in this Agreament has the meaning grven it the Lease.

Tix lLease provides tha when cemin obligatioos compicied, Landlord and Tenaat shall ener o &
supploncmal agreomond coofoming the Rent Commencemem Date and the Leass Tam. Accordingly, the &U/

parucs agnu: as follows:

cate of terat
. The Runt Coamnencement Date of the Lease s gﬁé?@% & 2004 (7/2 /5’?

five (5) yeers @teafocnﬁy
2 The Lease Term sball axpire oo (5) N subject 1o agy provd n the
Lease for exiending the Lease Tam.

3. Tenant's obligaton lo pay Rent shall commence on ths Rent Commencement Daie,

DATED this 29t day of July 2004
A’ “Landiord” Northwest

'B'  “Temam~ GLACIER WATER PRODUCTS, LIC

- By:
e Vice President

By: @%ﬁ%' §-20-0 %

s__freESihenwr v MAngy Sartaer
/ Todn 5 Ders/. 7Y 7
'C' - Premiises........ .. 5526 184th Street E.
Suite E&F&G & H
Puyallup, WA 98375

LEAST ACREXMMr} - B rwel 18
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Plaintiffs Receivables

Rent on Unit EFGH
Rent of Unit D

Default Interest on Unit D at 12%

Total Default Interest

Rent of Units EFGH
Rent for Unit D
Interest on rent
Total

On Commencement:
August Payment
September Payment

Plaintiffs Receivables

. Exhibit 37
Page 1 of 1

Exhibit A

Monthly # of Months
$7,451.85 12
$1,607.40 5

Total

Default Interest on Units EFGH at 12%

Nov
Dec
Jan
Feb
Mar
Apr
May
June
July
Aug
Total

Nov
Dec
Jan
Feb
Mar
Apr
May
Jun
Jul
Aug
Total

Summary of Plaintiffs Receivables

Summary of Defendant's Payments

Total Payment to Pilaintiff

Balance Due Defendant

Total
$89,422.20
$8,037.00

$97,459.20

$49.67
$149.02
$223.53
$298.04
$372.55
$447.06
$521.57
$596.08
$670.59
$745.10

$4,073.21

$10.87
$26.74
$42.81
$53.48
$64.28
$64.28
$64.28
$64.28
$64.28
$64.28
$519.38

$4,592.59

$89,422.20
$8,037.00

$4,592.58

$102,051.79

$18,423.42
$7,200.00
$243,200.00

$268,823.42

-$102,051.79

$166,771.63

A-20




CERTIFICATE

I certify that I caused to be mailed a copy of APPELLANT’ S OPENING BRIEF, on:

Talis M. Abolins, WSBA #21222
Campbell, Dille & Barnett PLLC
317 South Meridian

Puyallup, WA 98371-0164
Phone : (253) 848-3513

Of Attorneys Respondent

DATED this 28" day of March, 2007.

pace 1 — CERTIFICATE OF SERVICE

i
3,

; / /'/ -
/ (ﬂ,\// - L

s

&

~Christoplter W. Brown, pro hac vice
Christy O. King, WSBA 37217

Attorneys for Appellant, Glacier Water
Products, LLC

The DuBoff Law Group, LLC
6665 SW Hampton St., #200

\Welad\Clients\3300-3399\3318\Appeal Pleadings\CERTIFICATE OF SERVICE.doc Portland, OR 97223-8357

(503) 968-8111
Fax: (503) 968-7228




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

