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I. COUNTERSTATEMENT OF THE ISSUES 

1. Did the trial court properly conclude that the liquidated da~nages 

clause was based on a reasonable prediction of the escalating 

damages likely to arise from Glacier Water Products' long-term 

default on the commercial lease? 

2. Did the trial court properly conclude that Paragraph 8 of the lease 

reasonably called for an additional late fee for each successive 

month of a default, where that interpretation was supported by the 

language of the lease, the circumstances surrounding the making of 

the lease, and the subsequent acts and conduct of the parties? 

3. Did the trial court properly exercise its discretion in denying 

Glacier Water Products' motion for reconsideration where that 

motion: (1) failed to specify the basis for relief under CR 59, (2) 

sought post-judgment relief based on an argument not raised at 

trial; and (3) relied on a contractual provision that, by its terms, 

had no application in this case? 

4. Should Glacier Water Products' demands for a refund and attorney 

fees be denied where the trial court properly entered judgment in 

favor of Northwest Properties Unlimited? 



11. COUNTERSTATEMENT OF THE CASE 

This case arises from the undisputed breach by Glacier Water 

Products LLC (hereafter referred to as "GWP") of its long-term 

commercial warehouse lease with Northwest Properties Unlimited, LLC 

(hereafter referred to as "NWP"). In negotiating the lease, NWP made it 

clear that an escalating late charge would be necessary to protect against 

the escalating and potentially catastrophic damage likely to arise from an 

extended default in rent. GWP agreed on the provision, signed the Lease, 

occupied NWP's premises, and immediately went into an extended default 

in rent lasting nearly one year. 

The evidence at trial showed: (1) during the lengthy default, GWP 

never objected to NWP's repeated updates on late charges due, but 

actually acknowledged those compound late charges; (2) the actual 

damages to NWP from the extended default were severe, and may have 

exceeded the late charges owed; and (3) GWP confirmed its agreement to 

the late charge through its subsequent conduct and actions. Based on this 

evidence the trial court upheld the late charge provision and awarded 

judgment for NWP. 



NWP Background. The owner and President of NWP is Curtis 

Hood. Although Mr. Hood never graduated from high school, he achieved 

financial success through hard work and the careful growth of his 

business. Verbatim Report of Proceedings, Volume I (VRP I), p. 58-60. 

After an honorable discharge from the United States Army, Mr. Hood 

worked for three years as an employee at a local heating and air 

conditioning business until, using his personal credit card, he started his 

own business (Sound Heating) from scratch. VRP I, p. 59. 

After several years of growth, Sound Heating needed a new 

warehouse space. Rather than continue leasing, Mr. Hood decided to 

construct his own commercial warehouse space, which could be leased to 

other tenants. VRP I, p. 60. Mr. Hood personally committed $500,000 

towards the project, and the bank allowed Mr. Hood to borrow $2.2 

million for the real estate and the construction. VRP I, pp. 60-61. For 

collateral, the lending bank required Mr. Hood to pledge his personal 

residence, a personal guarantee, and the assets of his company, Sound 

Heating. VRP I, p. 61. The project was highly leveraged. VRP I, p. 97. 

The bank was relying on Mr. Hood's assurance that the debt would be 

serviced with the projected stream of income from leased space in two 



future buildings. VRP I, p. 61. Sound Heating would lease a portion of 

the first building, with the bulk of the premises to be leased by NWP to 

other long-term industrial tenants. VRP I, p. 61-62. 

When the financing was approved, Mr. Hood purchased a five-acre 

parcel of industrial land in Frederickson, Pierce County. He divided the 

parcel into two separate lots, and began implementing a two phase plan of 

construction. VRP I, p. 62. In Phase 1, NWP would construct its first 

warehouse building on one of the lots and immediately seek to fill the 

vacant premises with stable, long-term tenants to offset the substantial 

debt payments and property taxes. VRP I, p. 62. For Phase 2, NWP 

would construct and lease a second, identical building. VRP I, p. 63. 

To generate revenue for debt financing and property taxes, NWP 

needed to move quickly. VRP I, p. 63. As Mr. Hood explained, 

Every month that you don't have rental income is just 
money wasted. So having an idle space, whether it be a 
constructed building or a developed piece of commercial 
property, is not a good idea. You want to get it developed, 
get tenants in it so that you have some income to offset 
your expenses. 

VRP I, p. 63. NWP completed the Phase 1 construction project on March 

1. 2004, and NWP began searching for long t e r n  reliable tenants to fill the 

unoccupied warehouse space. VRP I, p. 62. 



Negotiations With GWP. A few months after the Phase 1 

building was complete, GWP arrived on the scene and expressed an 

interest in NWP's vacant warehouse space. VRP I, p. 63. Curtis Hood 

began negotiations with GWP President John Destito, and Vice President 

Joon Choe. VRP I, p. 64. 

John Destito portrayed GWP as an extremely successful and well 

connected company with a "worldwide distribution of water". VRP I, pp. 

64-65. Although Mr. Hood was new to the commercial leasing business, 

John Destito convinced him that GWP would be a reliable tenant 

financially capable of leasing a large portion of the building for five years 

with options to renew, while paying for substantial tenant improvements to 

suit its business needs. VRP I, p. 64. 

At the time, Mr. Hood was not aware that Mr. Destito had been the 

subject of a state investigation and consent decree arising from his 

previous business dealings. See VRP 11, pp. 256-57. 

Paragraph 8. With $2.2 million in financing and ongoing 

construction, NWP was understandably concerned with the potential 

impact of a long-term default. The damage from a lengthy default in the 

midst of its highly leveraged construction project could be catastrophic. 



Accordingly, NWP proposed a late charge that would compound if the 

tenant failed to pay rent for several months. VRP 1, pp. 84, 93-95. 

The compounding late charge was specifically negotiated by the 

parties. GWP persuaded NWP to reduce the late charge amount to $150. 

VRP I, pp. 93-94. The provision finally agreed to states: 

LATE CHARGE. If tenant fails to make any rent within 10 
days of the date such amount is due, the tenant shall also 
pay a late charge of $150 per day said rents remain late. 
Late charges will continue to apply until all late fees have 
also been paid or otherwise negotiated in writing by both 
Landlord and Tenant. 

Exhibit 1, Par. 8 (attached as Appendix A). 

During negotiations, Mr. Hood made it "very clear" to GWP that 

the $150 late charge was a "compounding late fee" that would increase 

with each additional month of nonpayment. VRP I. pp. 93-95. Mr. Hood 

also made it clear that the compounding late fee was to offset the 

compounding damage of extended default: 

It was very clear. It was made very clear that that was a 
compounding late fee, because of -- my damage was -- 
would be compounding if they went into a default. 

VRP I, pp. 94-95. Mr. Hood reasonably (and accurately) predicted that his 

damage would compound if GWP were to fail to make rent for multiple 

months. VRP I, p. 95. A multi-month default could quickly escalate into 



NWP's own default on $2.2 million in financing secured with everything 

Mr. Hood owned - everything earned through the 17-year development of 

his heating and air conditioning business, including his personal residence. 

VRP I, pp. 97-98. 

As business owners themselves. Mr. Destito and Mr. Choe were 

aware that a long-term failure to pay rent could potentially kill their 

landlord's business. VRP I, pp. 191 -92; VRP 11, p. 267-68 see also VRP 

11, pp. 288-90,293. But, even with the negotiated reduction in the late 

charge, Mr. Choe "ultimately refused to sign the lease because of the 

compounding late charge." VRP I. p. 98. Despite Mr. Choe's misgivings, 

President John Destito agreed to the compound late charge and signed the 

lease as negotiated on behalf of GWP. VRP I, pp. 98-99. 

Difficulty In Predicting Potential Damages. At the time GWP 

signed the lease, it was difficult if not impossible for NWP to quantifl the 

potential damage from a long term breach. VRP I, p. 98. Mr. Hood could 

only guess at the lender's potential reaction to an unforseen crisis in rental 

income: 

It's your best guess on what may happen in the future with 
taxes, what may happen with your interest rate on your 
loan. what may happen if you do default. The bank had the 
option to step in, because the leases are its collateral to the 



bank. They could have stepped in and said, "Curtis, you are 
no longer in charge. We're taking over." And then they 
could have treated me as a nonowner, like, "Okay. Now 
you're just a tenant, and we want money." 

VRP I. p. 98. As the damage from a long term breach were difficult to 

ascertain, Paragraph 8 provided an important protection for NWP 

GWP's Non-Performance. Mr. Destito's promises of reliable 

long-term payments were empty. GWP went into default almost 

immediately. VRP I. p. 79. For nearly one year -- from October, 2004 

through September, 2005 - GWP remained in a complete and admitted 

default of its obligations to make payments under the lease. The extended 

default caused tremendous damage to NWP, and threatened NWP's owner 

Curtis Hood with financial ruin. 

GWP's Assurances. As NWP's financial struggles escalated, 

GWP owner John Destito spent his time traveling on speculative business 

trips, all the while assuring NWP that a full payment of all past due 

amounts - including compound late fees -- was just around the corner. 

VRP I, 89-90. Mr. Destito communicated with Mr. Hood weekly to keep 

him updated on his plans for imminent payment. VRP 11, pp. 233, 266. 

To gain Mr. Hood's confidence, Mr. Destito referred to alleged business 

arrangements with Steve Wynn of the Wynn Casino in Las Vegas, 



Sylvester Stalone, and Chinese governmental officials. VRP I, pp. 89-90; 

VRP 11, p. 268. Another one of Mr. Destito's methods to generate 

confidence (and delay eviction) was to introduce Mr. Hood to "clients" 

who were apparently prepared to purchase GWP product. VRP 11, p. 268. 

Mr. Destito introduced Mr. Hood to an individual who allegedly would be 

providing a $1 0,000.000 line of credit. VRP 11, pp. 291 -92. 

GWP representations were misleading. Later, Mr. Destito 

confirmed that his travels to China were not actually related to GWP. 

VRP 11. p. 269. While Mr. Destito had represented that there were 

contracts in place for the sale of GWP water, no such contracts existed. 

See VRP 11, pp. 271 -273 ("We had a contract that was negotiated and 

pending with a buyer that was purchasing all of our product. . . . No, we 

didn't actually have a contract."); see also VRP I, p. 195. With respect to 

the alleged $1 0.000,000 line of credit, Mr. Destito later admitted that the 

money was not intended for GWP, but was for some other entity. VRP 11, 

pp. 291-92. 

Compounding Late Charges. As GWP's default in rent 

escalated, NWP constantly provided GWP with updated late charge 

calculations. VRP I. p. 99. Spreadsheets were circulated at least monthly, 



and sometimes more frequently - as when Mr. Destito was expressing 

optimism regarding an imminent pay off of the past due balance. VRP I, 

p. 99; VRP 11. pp. 3 16-1 7. At trial, Mr. Hood testified that GWP never 

disagreed or objected to the compounding late charges reflected in the 

updates. VRP I, p. 99; see VRP 4, pp. 387-389; CP 136, Finding No. 28 - 

3 1 (Appendix D). In fact, Mr. Destito stated, "Those late charges are 

worth it not to be out on my ear." VRP I. p. 99; VRP 11, p. 321. Later. to 

forestall eviction proceedings, Mr. Destito signed an unconditional 

personal guaranty. The guaranty document expressly confirmed Mr. 

Destito's agreement to pay the then due compounded late charge as 

calculated by NWP. Exhibit 8 (Appendix B); VRP I. pp. 100-101. 

GWP's Departure. Later, when payment still did not materialize, 

NWP started eviction proceedings. VRP I, p. 91. Mr. Destito persuaded 

Mr. Hood not to follow through with eviction, assuring that payment 

would arrive in days, and that full payment of all compound late fees 

would be "worth it" if GWP could keep using the new leased premises. 

VRP I, pp. 91-92. In late summer, 2005, GWP paid a portion of the 

amounts due, and promised to pay the remainder by September 30,2005. 

Rather than complete payment, GWP abandoned the premises in the 



middle of the night without notice to NWP. VRP I, p. 81. When GWP 

left the premises, it had not paid anything for the extensive tenant 

improvements it ordered. VRP I, pp. 71, 73; see also VRP I, pp. 65, 69. 

The abandoned premises stood vacant from September, 2005 until 

February 1, 2006, when NWP was finally able to relet the premises to a 

new tenant. In order to attract this tenant. NWP was forced to make 

substantial, costly concessions. VRP I, 82-83; see also Exhibit 37, CP 49- 

50 (Appendix C- Worksheet for Damages). 

Actual Damages. In hindsight, NWP's compounding late charge 

was insufficient to offset the tremendous damage actually resulting from 

GWP's default. VRP I, p. 95. In the midst of a highly volatile 

construction market, the lending bank refused to fund Mr. Hood's loan for 

the Phase 2 building: 

We were supposed to move directly into our Phase 2 
construction on an identical building. My loan was 
approved to do so. And then the bank found out about the 
default, which I didn't hide anything from them. I kept 
them abreast of the situation, the promises, the personal 
guarantee, all of that type of stuff. They were getting more 
and more nervous. So they said, "Curtis, look. Your loan 
is approved. but we will not fund the loan until you get your 
situation with Glacier Water repaired." 

VRP I. p. 95. Although Mr. Hood ultimately avoided bankruptcy, he 



estimates that the mid-stream halt of the Phase 2 construction project 

caused hundreds of thousands of dollars in increased construction costs 

and other consequential damages. VRP I, pp. 95-96. The dramatically 

escalating costs were confinned with the testimony of NWP's contractors. 

See VRP I, p. 159. The bank's decision to freeze funding occurred at a 

time of dramatic price escalations for "[s]tructural steel, reinforcing steel. 

lumber, rigid insulation. concrete ...". VRP I, 159. 

During GWP's default, NWP was forced to continue monthly tax 

payments of $4,000 on the empty Phase 2 lot. with another $4,000 each 

month for the Phase 1 building that GWP was failing to pay for. VRP I, p. 

96. During the year of delay for the Phase 2 building, property taxes alone 

exceeded $48,000. 1,96-97. 

The Bench Trial. At trial, the court received considerable 

conflicting testimony and argument by counsel regarding GWP's 

obligation to pay the late charges. See, e.g., CP 36-38; VRP I, pp. 84-85, 

92-93, 185. 194; VRP 11, pp. 334-338; pp. 355-58. The court considered 

the evidence surrounding the negotiation and implementation of the 

provision (outlined above), and evaluated the credibility of the witnesses. 

The court found NWP's evidence to be credible and persuasive. See VRP 



4. pp. 387-389. The court entered a series of findings and conclusions 

upholding the reasonable interpretation and enforcement of Paragraph 8 as 

a compounding late charge. CP 133-140 (attached in Appendix D). 

After extended deliberation over findings and conclusions, and the 

entry ofjudgment, GWP brought a motion for reconsideration raising a 

new contractual theory for a reduction in damages to present value. The 

trial court denied the motion. and GWP filed this timely appeal. 

111. STANDARD OF REVIEW 

This Court may affirm on any ground finding support in the record. 

RAP 2.5(a). An appellant must present argument to the court why specific 

findings of fact are not supported by the evidence and must cite to the record 

to support that argument. Inland Foundrv Co.. Inc. v. Department of Labor 

and Indus., 106 Wn. App. 333,340,24 P.3d 424 (2001); State v. Kindsvogel, 

149 Wn.2d 477, 481, 69 P.3d 870 (2003); accord Yousoufian v. King 

County Executive, 152 Wn.2d 421, 440. 98 P.3d 463 (2004) (Court of 

Appeals correctly refused to consider a challenge to the findings where the 

respondent failed to assign error to the finding at issue). Findings 

unchallenged on appeal are considered verities. Haaemann v. Worth, 56 Wn. 

App. 85, 89, 782 P.2d 1072 (1989). 



IV. SUMMARY OF ARGUMENT 

The primary issue in this appeal is the trial court's determination that 

the liquidated damages were reasonable. In paragraph 8 of the Lease, the 

parties agreed on a daily late charge of $150 to begin accruing for those rent 

payments more than ten days late. At the time of contract. these late charges 

provided a reasonable approximation of the compounding damage NWP 

expected to experience from a long term loss in rental revenue. GWP's 

reliable stream of monthly payments was sorely needed to sustain NWP, 

which had just financed the multi-phase construction of the only commercial 

property in its portfolio. A loss in revenue could easily threaten the 

destruction of NWP's business, and the loss of everything its owner 

possessed. 

Unfortunately. NWP's financial nightmare began soon after the lease 

was signed. GWP immediately defaulted, and failed to pay rent for nearly 

one year. GWP successfully squatted on the NWP premises, using Mr. 

Hood's "free" warehouse to pursue speculative pie-in-the-sky business 

opportunities, with little regard to the increasingly damaging consequences 



to NWP's business. Eventually, NWP's bank terminated construction 

financing at a time of major escalation in construction costs. GWP repeatedly 

gave false pron~ises of certain payment; NWP relied on those promises, and 

repeatedly updated GWP on the compounding late charges. GWP did not 

object or express surprise, but acknowledged and expressly confirnled the 

compounding nature of the late charges. 

At trial, GWP sought to avoid its responsibility for the late charges. 

The evidence showed that the charges were reasonable and that NWP's actual 

damage may have exceeded the amount due as late charges. Considering all 

the evidence, the trial court properly upheld the late charges, and entered a 

battery of carefully prepared findings supported by substantial evidence. See 

Appendix D. While GWP tries to reargue the facts and evidence at trial, such 

argument is inappropriate on appeal. The trial court's findings and 

conclusions are supported by substantial evidence, and should be affirmed. 

V. ARGUMENT 

A. The Liquidated Damages Clause Provided A Reasonable 
Prediction Of The Escalating Damage Likely To Result 
From A Long Term Breach. 

In Washington, liquidated damages clauses are favored and will be 

enforced to the extent reasonable and not a penalty. Walter Implement, Inc. 



v. Focht, 107, Wn.2d 533,558,730 P.2d 1340 (1987); Wallace Real Estate 

Inv. v. Groves, 124 Wn.2d 88 1,886-887, 88 1 P.2d 1010 (1994) (liquidated 

damages of $15,000 per month was reasonable forecast of potential damage, 

given escalating property values); Buchanan v. Kettner, 94 Wn. App. 370, 

984 P.2d 1047 (1999). Given this favored position, a liquidated damage 

clause will be construed as a penalty "only rarely and when the facts and 

circumstances of a particular case compel that result." Brower Co. v. 

Garrison, 2 Wn. App 424,432,468 P.2d 469 (1970). 

The general rule favoring the enforcement of a negotiated liquidated 

damages clause is especially appropriate here, when the contract involves 

relatively sophisticated parties working in a commercial context. See 

Wallace Real Estate Investment, Inc. , 124 Wn.2d at 887, citing Walter 

Implement, 107 Wn.2d at 558 and Wise v. United States, 249 U.S. 3621,39 

S.Ct. 303,63 L.Ed 647 (1919). 

Washington courts have generally applied a two-part test from the 

Restatement of Contracts to evaluate the enforcement of a liquidated damages 

clause. Liquidated damages clauses were upheld where: (1) the amount fixed 

is a reasonable forecast of just compensation for the harm that is cause by the 

breach; and ( 2 )  the harm is incapable or very difficult of ascertainment. 

Watson v. Inmaham, 124 Wn.2d at 850, citing Walter Implement, 107 Wn.2d 

- 1 6 -  



at 559; Restatement of Contracts, Section 339, at 552 (1932); see also 

Wallace Real Estate, 124 Wn.2d at 889, 893. 

However, in Watson and Wallace Real Estate, the Supreme Court 

clarified that the "central inquiry" is whether the specified liquidated 

damages were reasonable at the time of contract formation. Watson, 124 

Wn.2d at 853; Wallace Real Estate, 124 Wn.2d at 893 (both decided the same 

day). The reasonableness of the forecast of potential loss is examined 

prospectively, from the time that the contract was formed. Watson, 124 

Wn.2d at 850-85 1, Wallace Real Estate, 124 Wn.2d at 889; Walter 

Implement, 107 Wn.2d at 559. 

Now, under Watson, the difficulty of ascertaining the potential harm 

"is merely an element of the court's inquiry into the reasonableness of a 

liquidated damages provision." Watson, 124 Wn.2d at 853. The difficulty in 

estimating damages is "best treated simply as an element that affects the 

reasonableness of the damages estimated, rather than as a separate 

requirement." Wallace Real Estate, 124 Wn.2d at 893. To the extent that 

GWP argues differently, it has misstated the law. See GWP Brief, p. 13. 

Actual damage suffered is another factor for evaluating 

reasonableness. Although the reasonableness of predicted damage is judged 

prospectively, actual damages suffered can provide confirming evidence of 

- 17 - 



the reasonableness of the estimate. Watson, 124 Wn.2d at 85 1 ; Wallace Real 

Estate, 124 Wn.2d at 890-893; Walter Implement, 107 Wn.2d at 559. 

Although GWP suggests otherwise, there is no requirement that the 

contracting parties specifically discuss the anticipated losses from a breach. 

Wallace, 124 Wn.2d at 894 (citations omitted). The parties are not required 

to make a record of their prediction, or negotiate a pre-contract analysis of 

damages. Such a requirement would undermine the policies favoring 

liquidated damages clauses. Such clauses are designed to facilitate certainty 

among parties on questions that are often difficult to quantify or prove in the 

first place. See Watson, 124 Wn.2d at 851-52: Wallace Real Estate, 124 

Wn.2d at 893 (courts can employ hindsight in evaluating reasonableness). 

If a liquidated damages provision is later challenged, the courts are 

capable of evaluating the reasonableness of the forecast based on the 

circumstances shown to exist at the time of contracting. Such provisions may 

be supported by after-the-fact expert testimony, as well as the court's own 

observation of the subjective "personal cost" to a contracting party in 

avoiding a breach. Wallace, 124 Wn.2d at 894 (relying on the testimony 

of an economic professor at trial regarding the reasonableness of extension 

payments); Watson, 124 Wn.2d at 854-855 ("the liquidated sum may have, 

in part, reflected the personal cost to Ingraham of a delay in the sale date."). 

- 1 8 -  



Lost business opportunities and the inconvenience of litigation and dealing 

with lawyers are other factors properly considered by the courts in their after- 

the-fact evaluation of reasonableness. Wallace Real Estate, 124 Wn.2d at 

895-96. Thus, while the evidence at trial must confirm that the provision is 

based on a reasonable pre-estimate of damage, there is no mandate for 

contracting parties to analyze or even discuss the basis for the amount agreed 

upon at time of contracting. Id., at 894. 

In this case, the late fee provision was specifically negotiated, and 

provided a reasonable and accurate forecast of potential losses to NWP from 

a long-term default. There was substantial evidence at trial confirming the 

precarious position ofNWP at the time the lease was entered. See, e.g., VRP 

I, pp. 60-63, 97-98. The object of NWP's lease was to generate revenue 

necessary to facilitate the completion of a multi-phase construction project, 

and to protect NWP's reputation with the lender. Curtis Hood made it "very 

clear" how the late charge provision was intended to apply. VRP I. pp. 94- 

95. Because of the compounding damages from an extended default, 

compounding late charges would be due for each successive month that GWP 

might fail to pay rent. VRP I, pp. 94-95. This was understood by GWP, and 

the Vice President objected to the provision for this specific reason. VRP I, 



p. 98. But GWP President John Destito knowingly and willingly signed the 

lease with Paragraph 8. VRP I, pp. 98-99; CP 136, Finding No.s 23-25. 

There was also substantial evidence regarding the tremendous 

difficulty of predicting the damage that might arise from a long term default. 

See Watson, 124 Wn.2d at 853-54. Mr. Hood could only guess how the bank 

might react to such insecurity, and how the volatile construction market 

might impact his Phase 2 building if delays were to arise. VRP I, 98. With 

each month of continued default, came the increased possibility of losing 

control over the project, losing his collateral, and going into bankruptcy. 

Fluctuations in the construction market provided an additional consideration 

supporting the reasonableness of the estimate. Watson, 124 Wn.2d at 854; 

VRP I, 159. Thus, the trial court properly recognized that the difficulty in 

ascertaining damages provided an important factor supporting the 

reasonableness of Paragraph 8, end entered a finding to that effect. CP 135. 

Finding No. 22 (Appendix D). 

NWP's actual damages provided another factor supporting 

reasonableness of the provision. There was substantial evidence of this 

damage, including testimony from Mr. Hood and his contractor. VRP I, pp. 

95-96,159.96-97. This evidence contradicts GWP's absurd suggestion that 



NWP has been overcompensated. GWP cannot blind this court to the 

testimony at trial showing that its long-term default had devastating financial 

consequences on NWP's project and business plan. These damages extended 

far beyond the loss in rent, triple net payments, and tenant improvement costs 

that GWP was obligated to pay under its lease. See CP 43-5 1, Exhibit 37 

(Appendix C). Ironically, GWP likely benefitted from a liquidated damages 

provision that did not fully compensate NWP. 

In sum, the trial court properly found that NWP's late charge 

provision was not punitive, but represented a reasonable forecast of the 

compounding harm to NWP that might arise from a long-term default by 

GWP. CP 136-38 (Appendix D - Findings 21-22,28 - 35; Conclusions 4 - 

7); see Grenier v. Compratt Const. Co., 189 Conn. 144, 152,454 A.2d 1289 

(Conn. 1983) (liquidated damages clauses "not necessarily violative of public 

policy simply because the amount of damages escalates with the period of 

delay."). Clearly, given NWP's need to preserve a stream of income, each 

successive month of delay would escalate the potential damage to NWP, 

including the potential destruction of NWP's entire business structure. The 

cumulation of damages to NWP was difficult to quantify at the time, but 

these damages were real and substantiated throughout GWP's failure to 

perform under the lease, and they are beyond dispute today. Throughout the 

- 21 - 



breach GWP was fully aware of the problems it had created, and the late 

charges that were accumulating. But rather than vacate the premises and 

allow NWP to search for a replacement tenant, GWP led NWP to believe that 

full payment of the reasonable late charges was imminent, and would allow 

NWP to recover the losses it was experiencing. Given the findings of the 

court, GWP is estopped from challenging the reasonableness of a judgment 

amount that it promised to pay. There is substantial evidence in the record 

supporting the trial court's decision on the reasonableness of the late charge 

provision, and that decision should be affirmed. 

B. Under Paragraph 8 Of The Lease, The Parties Agreed That GWP 
Would Pay An Additional Late Charge For Each Successive 
Month Of Default. 

In Washington, the intent of the parties to a particular agreement may 

be discovered not only from the actual language of the agreement but also 

from viewing the contract as a whole, the subject matter and objective of the 

contract, all the circumstances surrounding the making of the contract, the 

subsequent acts and conduct of the parties to the contract, and the 

reasonableness of respective interpretations advocated by the parties. Tanner 

Elec. Co-op. v. Puget Sound Power & Light Co..128 Wash.2d 656,674,911 



P.2d 130 1 (1 996); Berg v. Hudesman, 1 15 Wash.2d 657,663,667,801 P.2d 

222 (1990). 

Determining a contractual term's meaning often involves a question 

of fact and examination of objective manifestations of the parties' intent. 

Dennv's Restaurants, Inc. v. Security Union Title Ins. Co.. 7 1 Wn. App. 194, 

201, 859 P.2d 619 (1993). If two or more meanings are reasonable, a 

question of fact is presented. When a question of fact exists as to meaning, 

the trial court must identify and adopt the meaning that reflects the parties' 

intent; the appellate court reviews the trial court's decision for substantial 

evidence. Martinez v. Miller Industries. Inc.. 94 Wn. App. 935, 943, 974 

P.2d 1261 (1 999) (citation omitted). 

In this case substantial evidence supported the trial court's reasonable 

determination that Paragraph 8 was intended to provide an escalating late 

charge for each additional month of default in rent. This interpretation was 

supported by the language of Paragraph 8: "If tenant fails to make any rent 

within 10 days of the date such amount is due, the tenant shall also pay a late 

charge of $150 per day said rents remain late ..." Exhibit 1, Par. 8 

(Appendix A). Thus, under the plain language of the contract, "a late charge" 

applies to each rent payment more than ten days late. 



This trial court's findings were also supported by subject matter and 

object of the contract. As outlined above, NWP and its owner Curtis Hood 

were at a crucial stage of financing and construction, with a lender relying 

heavily on a steady stream of income from warehouse tenants. NWP needed 

a long term tenant for its new Phase 1 building. and Mr. Hood was acutely 

aware that successive months without payment from GWP would compound 

NWP's cash flow situation with the lender and the construction project on the 

Phase 2 building. These circumstances were very clear to the parties at the 

time of negotiations. During GWP's extended default, the company 

acknowledged constant written updates on the compounding late charges. 

The trial court found this testimony credible and persuasive, and also 

acknowledged that Mr. Destito confirmed the compounding late charges in 

his personal guaranty, and reaffirmed to Mr. Hood that the amounts were 

"worth it" given the value of the premises. VRP I, p. 99; VRP 11, p. 321; CP 

136, Finding No.s 29 and 30 (Appendix D). The court's decision on the 

meaning of Paragraph 8 is supported by substantial evidence, and should be 

affirmed. 

As both parties w-ere relatively experienced in business, they agreed 

to a disclaimer of the rule of construing the lease against the drafting lessor. 

Under Paragraph 39(e), the parties agreed that the lease shall be given a fair 
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and reasonable interpretation without weight to its having been drafted by any 

party. Exhibit 1, Par. 39(e) (Appendix A); see also VRP I, p. 87-88. Any 

argument by GWP to the contrary should be rejected. Compare GWP Brief. 

at p. 20 (acknowledging that the agreement must be interpreted without 

consideration to who drafted it) and p. 18 (arguing for the interpretation 

"most favorable'' to GWP). This is not a residential lease, but a commercial 

lease among sophisticated parties. Any argument by GWP for preferential 

interpretation of the lease is not warranted, and is undermined by the trial 

court's resolution of the factual circumstances surrounding the intended 

meaning of Paragraph 8. 

C. The Trial Court Did Not Abuse Its Discretion When It Denied 
Plaintiff's Motion For Reconsideration. 

Motions for reconsideration are reviewed for an abuse of discretion. 

Weems v. North Franklin School Dist., 109 Wn. App. 767, 37 P.3d 354 

(2002). An abuse of discretion occurs when a trial court bases its decision on 

untenable grounds or reasons, or when its decision is manifestly 

unreasonable. Lian v. Stalick, 106 Wn. App. 811, 823-24, 25 P.3d 467 

(2001). A trial court passing on a motion for reconsideration is confined to 

the factual record made at trial, and must refuse to consider evidence tendered 



for the first time on reconsideration. Jet Boats, Inc. V. Puget Sound National 

Bank, 44 Wn. App. 32,4 1-42, 72 1 P.2d 18 (1 986). 

In this case, the trial court did not abuse its discretion when it rejected 

GWP's effort to present a new contractual theory after the close of evidence 

and entry ofjudgment. In its motion, GWP attempted to argue for the first 

time that paragraph 24(a) of the lease should be interpreted as mandating a 

reduction of NWP's lost rent award to present value. CP 11 6. However. the 

trial court recognized that GWP's selective reading ofparagraph 24(a) failed 

to recognize that the provision applies when the Landlord has reentered the 

Property. repossessed itself thereof. and removed the tenant. Exhibit 1, Par. 

24(a); VRP 6, pp. 432-433. In this case, NWP did not reenter and remove 

GWP from the premises. To the contrary. GWP made an unannounced 

abandonment of the premises in the middle of the night. Given the language 

of the contract, the trial court did not abuse its discretion in denying the 

motion. 

The fact that this contractual argument was asserted after trial and the 

entry of findings, conclusions and judgment, provided an additional basis for 

rejecting it, and upholding the finality of the court's decision. In addition, 

rather than proper legal support. the motion merely cited to Civil Rule 59 



without identifying a specific ground for relief, or any authority. See CP 1 15- 

16. This provided yet another alternative basis supporting denial of the 

motion. See No11 v. John Hancock Mut. Life Inc. Co., 66 Wn.2d 540, 403 

P.2d 898 (1965). 

D. GWP's Claims For A Refund And Attorney's Fees Are Without 
Merit. 

For the reasons explained above, GWP was not entitled to a refund for 

the simple reason that it still owes NWP for an unpaid portion of amounts 

due. Even if GWP had a justified basis for avoiding the judgment (it does 

not), the remedy would be a remand - not a refund. Under the common law, 

the mere fact that a judgment is reversed on technical grounds does not entitle 

a party to a refund of amounts paid. SeeHealv v. Wostenberg, 47 Wyo. 375, 

38 P.2d 325,330-3 1 (Wyo. 1934) (the reversal of ajudgment does not entitle 

debtor to automatic refund where reversal does not invalidate the creditor's 

underlying claim to payment) (citations omitted). The party must come up 

with some legal or equitable basis for a refund, and then meet its burden of 

proof on the required elements. 

In this case, NWP was entitled to judgment with or without 

compounding of the late charges. Although Mr. Destito attempted to dispute 

the nature of the late charge provision that GWP had understood and agree 



to. he always acknowledged that GWP was at least responsible for paying an 

uncompounded late charge. VRP 11, pp. 287, 325; CP 38. GWP's refund 

claim would also be barred by the various affirmative defenses that were 

raised, but which were not necessary for the trial court to address. These 

defenses included estoppel, laches, accord and satisfaction, and unclean 

hands. CP 40-42. In any event, a remand is not warranted in cases such as 

this, where the judgment is proper and supported by the evidence. 

Instead of a remand, NWP should be awarded reasonable costs and 

attorney's fees for the time spent defending the judgment in this appeal. 

Such an award is provided for in Paragraph 25 of the Lease. Exhibit 1, Par. 

25 (Appendix A). 

VI. CONCLUSION 

NWP respectfully asks that this Court affirm the judgment. As the 

prevailing party, NWP should be awarded the reasonable fees and costs 

associated with defending the decision of the trial court. 

RESPECTFULLY SUBMITTED this day of May, 2007. 

Talis M. Abolins, WSBA #21222 
Attorney for Respondent 
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nmn b( n c r w  p m d o d  Landkd's @ hUl -nm dea l  ~~l Lrn mil tx 
m d u ~ v c  cm tk pnrucr U p  T u n a ' s  h l u n  ro pay m y  poroon of hddrucPl Rn!. u n h  or 
d ad)-& L n d i o r d  d l  hakc rhc ngms ~rd r u r a b s  vndcT h L;rx. ior Ibc bduc of 
T m i  m pay kni 

8 LATE CHARGE. l i l c ~ n l  falls lo m z L c  anv rcnl wllhin 10 & Y S  01'1hc dalc such amounl is d ~ ,  h c  

~c- I  a lw ,  pay a laic c h g c  ,of $150.00 ., qcr day said rents 
 main lalc. Laic charga will mrmnuc lo apply u n ~ i l  all l a~c  im havcalw, b a n  paid OR otherwise 
negotiated in writing by b t h  Landlord and Tenant. 

9. -. Tman~ b dcparind Five Hundred ddbd~  
( 5  500.0Q ar a s-ry dcposil ~0 bc h c M  by Lsrrdlord for T~cnant.9 Gaimful p n f ~ r m a n a  d dl c-f i l s  
& l i p t i x u  uDdcr drL h. U & is a T- DLhulr vndcr l h u  k c ,  inchding w i h i  hddm 
failurn LO p y  A n <  Landbrd m y  Cbul u n a  rcqulrui lo) l u c ,  sppty ar relain aU a my pan ofrhn xcuirry 
dcposn lo pay Rmf or nny & v r o u n t  due d 7  h i s  Lcarc, including urpcorcr, dnmqcs md Dchr 
t f ~ a i o n  h u h  h x b d  n mridod by m w  d Tcnm's Dclaah. If zny pmkm of dx -my 
d C p p p n ~ m ~ ~ ~ n ~ ( ~ O ) d a y r & r ~ n v s ~ T a u n t s h a l l d c p m d c a $ l w & ~  
i n  an ~ m w n t  sufficicn! to =[OK t-x xruriyy dqxai~ 10 i w  ME& -nI. LBDdlaTd shall pd bc r up i r cd  
to  k q  his m t y  dyxrsll x p n t z  firm h gucra.  f uds ,  and Tcnanr i s  not cmitlcd l o  in- rn l.tc 

dcpapl~. 1 i  T m [  fulby and fajmblly p d m m  all of& & l i e  unc!u !his Ley Lbs .security 
dcpcanrraoy m ~ ~ q ~ S h i L U k a p p l i c d ~ ~ ~ l x b l m r m t f i ' s P m d ~ ~ T c r m .  IILardbrd 
asaim ib m-I in & Ropary and thra Lcay h JW nlso W rhc dcpca~~ lo Landjord'r 

s o c m s o r  in mtam 

10 U S P  OF PFLEMISES 

(a) B u m  Pum-zw Tbc P m s o  m ~o bc & h & p w p x  d covhrung Lho- a 
marmba~Kn& m d  dl= fw ns bur- and fce m u k r  purpaw u?tharr 
~ ~ m ~ u f l a r d b d  I n n o ~ m w i l l b c T c n n u u s c m p a m n E i r P r a n ~ r r s m k d f o r a o y  
pvpasc whch n o l a m  m) u r m g  a &r or- my Lw ar o r b n v r c  d u n g  u, Harsh 
S u b u a n r a  u mry O L k  br or ordrnrmcc 

f b  &a.p&- Tcmm nv-u d wrnnn w Lmdlurd b m F h a n h u  Sub- 
& k f i e  rind, or d L . z  O f  on, under o f  m ttr him hs uacd In d u 6  \ lk t n m  
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l / r . i l r , i i f u ,  l u l , , r s t n , ~ s  rrrl, I.. , i t .  JL~. I I I I I~U:  l i l l r i  t i t  , ~ I I I ~ ,  1 , 1 8 1  i # ~ l ~ l ? i , r u ~ . ,  .. 1 . 1  i l l  i l i  111':1 
, ~ 1 ~ ~ . .  . . i  I I I 1 I I n I I 1 . 1  , I $ 1 1 :  

J L ,  " : > I  o w ,  ,., , > I I W ~  ,,#L- r a t -  r,,  1 7 1  IW k,~,!,: I,! t , j i i n  ~ T J , ? I ~ , P  I,> 11" ~ > n u r <  ,.: I : , ,  r ~ b t . t t ~ w t ! > \ ~  C J .  

( , ~ , ! ! - ( !  ,--dl11 , I < ,  ~w.l~n{, m & , ~ r ( ~ r r t t r n  ,01>!.3rntwnl~,fl ,.,I ~ I L > I ,  01, 8 t ~ l l ~ # l l ~ r 1 ,  v , I I u ~ ~ I  l,#>b~I.\\m,mct drs) 

L , ; ! - , ~ : . ~ c :  ,.&YI: :,, -J~IUI N~l,ch 6 &- ,,, WII ,,, IF,, I , , I , , ~  IX a - . c t p ~ ; ~ ~ !  J,, I U , ~ , ~ ~  tn ~ L I ,  

pu')fl,r ol') dh ( rV-prCho~,w Fni?,rrrmnn;il Kr.- t run,mnaI'nn ard I ~ s b l l n )  A n  14;' ' 8 ,  i ( 
i . i , l l !  i ,  > r q  I H L > I I I I U  ( . C ~ C I V B I I ~ D  & r d  h-),~,) / i i l  1 4 )  0 5 C 6 ' K I  r i  , lh( I rm-ml b . U L 7  

I ' i ~ l l ~ l l c . ~  C w u d  A n  ll! I '  5 ( 1?51  r r  l r q  ] lhc rliarl A l l  A n  l4? I !  S i ? W  t i  t r q  ) o f  lbc 
M i d  T r n , r s  (dn l rc l  A o  i H (  i v  7 0  1051) 0 IL '  r i  ~ c i l  1 I TS~>IU \ l d i  I IV~OTI~I I )  p i o u  a c l n d  m3 

hold land lord  b J m J u s  i r u r  an) &?rnngr, lash, o r p c n y  or i ~ a b l l i v  rrwrung f rom m) 
OICYII C' L h ~ d  ICPF-YJ ILA~ W T T ~ ~ I Y ,  I ~ ~ I ~ d , n g  i k l b ~  I I ~U I IOD LL mornc, L l c u  md rnTL5 T~L\ 

indormlw shrr l l  SUM).< Ik lCrm of lhu h c  

( c )  R u b  L kaukuwr\ Tcnuu dull usc b c  P~crmrcs ilrd h P~mpclry c u m m o n  %ws 
d a ~ r a l L d  by I d l o r d  d 33 limncd or m h a u z s c  r a n c t r d  by W o r d  In o c o o r h n c z  u,L)1 a v c h  
rcaroa~b lc  hllu aid q l a u o n a  n o t  ~ n c r m s ~ s u ~  w11h LIus Lax er my horn  1trnc io l ~ m c  tx me& b) 
LMdlord  for ~k p ~ m l  u f q .  romfm.  and onovuo;incc of Lvdlord m d  ~k Propcny ~ c h x l r i  
Tcnm shnJl r a w r  11s m r p b y m ,  WLS. r ~ ~ v l ~ m s .  and 11-.q ro abdc by rurh d c s ' d  ~ U I ~ I I O N  
I d l o r d  shall m bc rcsporrs~bl: lo Tcnaa (01 Lhc rerpcriomuM o i  any rub cx f q h n o a c  by m y  
o V i n  ~rnaau, K c U p m l ,  or u c r s  of Ihc Propmy 

(d) Tc- d l  0 3 ~ ~  bc ngi~ 'Q USC, In c m  wlh othu r r o m  or m u p m u  of UK 

Propcrr, Lhc parkq h i r u c ( i  o f  b z  PIOW subjccr b Lbc d c s  ud n g u h  and arry c b r g c s  o r  
h r c k r d  for such p a r i n g  hc1111ca d~rh may k csLsb~rshd CA d \ d  by h n d h d  u my trmc 01 
Frm l lrrr w IIW d u n q  k lcrm h a d  Tcnan! d T m  r cmplopx 3 h d l  pah onky rn nrm~ 

dzmpxr~cd by Lmbd md n W c4 o l h m  rrmncrcd ~y L d o r d  W o r d  YleLl h a v c  mc 
rq+ b m.c& C ~ L F  b tk common p a s  n d u d m g  h u u l  hm~mm d-mgu m Lhc kcmon of 
drrvrwayr Lmrancm DILS v c h u u k .  parking spact9, p a r h ~ g  a m  8nd rhc drrcd~cm o f  lhc Aow of 
nafGc M r d  p n d c  - (14 parkng i p c a  for T L ~ I  

1 1 .  RFpA1R5. 7hc Pmias bnx  ben 1rspxd.  ot d cmsmKLiDo or a h a &  lhacd 13 

o x ~ m n p l n l c d  bn Lh h u r m s  \uiLI bc impcad w b n  Tmmr aorrmo posacmioo. Upon B c a F . a M  d 
k Tcnan! w ~ i ~  arry cL ;m  ha^ rk PrPrdKs uc Ccfictan in any r c s p q  cxapr d y  fw m y  

m q n i a r r ~  norcd rn wining by Tmanl ard cmsad  u, in writkg by Landbrd. Trnanr hill ZII all n w  
k q  tk Pmnixs DQL c b  rrd m a sanbry condi!ion. T c m  wil)  rcplaa all c&rd or bmkm glan m 
dl wmwkws rx &mn Erccpl icx -bk and IZZT and  &map by fin: oc unamidabic rsawalry, 
T w  ~ l l a a l 1 r ~ ~ p ~ I b c P n m i n m m g o o d r c p a u m t h y a r r : n m o r ~ y ~ b c p r t m .  
All&shdlbc~T-'~&mrrd~,ncrpcFor~rxrrqvircdbrrk&ras~~ 
~ f o ~  T ~ ~ ~ a C h c + d O O a ~ ~ ~ ~ ~ ~ f t h i S ~ T - w i l l ~  
d wr- rhc R c m k  -srdxux nadcc, and in a ncro d ddLn d, a d  will dcLw up all krys 
kia+gng lo wid P r c m b  lo thc Lvdlord ar LMdiord'r agrnu. TCMX will,  u all rim, caust Ihc 
Prunirrs D cornp)y wnh nJ odnw~m. rqulariom, mia or o r d m  o f  ~ o v c r m i w l  m e  
W i n g  juris6)cr;Cri ova tk humsa. T o  dr cx~cn! rhu any dmagc w &c Rmrisa b w u c d  by 
inmr ;+m mt h d l o r d  will aid Ih Tcnm m, cfforn u, dxab any prarcds f m  svd insurana fa 
r c i m b u m  Tor s u n ~  mrrr rab ly  oqxm&d by T c n m .  

12 A L T ~ T I O N S  Tman~ shall nor & any d u a a h ~ ,  FLPIJIICN w unpro- m ~ b c  PremLges 

wnhaur rhc p r w  carwn or Lard)ord Ludlard may cu rdnhn  I L ~  w u p  ~nr r -  th aL1 work 
sinll compw wnb all a p p h b l c  s m ~ c  a d  I d  la%, ordmamr. N ~ O  ELM' rcgulatloas a d  ns 
r,- .& appmd of p h  and ccmrraru No aharm-, a.&~non or m-promxm rruy k 
donc u x c r p ~  by J hcmscZ mumcmr apprond by Ldbd h n y  and all altnnx?at W and 
u n p n w m u  r h d  !x mads ?J Tcnoni'r s d c  ~cpacrr md wrrh dr orccpha7 o f  uxk F l x r u r ~ ~  s M I  
bcmm ~ h c  p m p z  of h hcW, nnd d d l  r m  lo a d  bT ~ T r P d a c d  ivnh h as a pmt 
rha-cof a '  Lbc m m n a ~  t h ~ s  icprc u7Lhan dsn~rtxra, m o ) s m ~ ~ a n  w Lnjury Lnndlrxd may rcqulrc 
T e r n  io m . r .  any mch duauone lu T m ' s  sok COY md ~ x j x n a c  Tmmr sMl m&, p- 
ddcnd ud hdd Landlad and m w r p + r  w d  a w  barrrJc~ fmm &nu, b s  w cr- 
a n n q  an o f  soy ahraurxl. w k h m  w mpmcman rqucucd or rradc by T-I. LC&I&~ dl n n o m c y  r 

h, can coara md dm hgmxm cpmxa T m r  sgrccs that Landiord bae GX nghr lo m& 
ha- LO LJK PDIYSQ ILI dlc  bull- LII &Ch [hC Pf- a r c  B I L L L ~ ~ ,  WK! ID dlc P r q x r r y  d 
L Y d b r d  mall no1 k habk m y  L m q c  A ~ c h  1 cns;rc nn&f m f k  by I- M Q I C ~  UedCrZakm~ 

13 -5 Al l  r1p a mnMs p W  b) T ~ - r a n  m Inc WU&IW, &E. *dr Prm- or 
u p  mry pan d tir PmpoT), shall a m w  l o  Lhc p n o r  sppmval o f  Lhc L a n d M  npns p M  m 
~ h c  P m r  dull bc M p b d  u p w  d r  uncuead~rr, and q-I W T-I wll rrrrxrrc M 81 VT 

lorninauon o'hc I c n q  and T a r  m )  b Y n n ~ ;  0 1  m ~ u r )  lo mc Prcaer.~ causaj imcn) ant > I  rrca ul 
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11,  r l .  .*.I,; a10 all  i m w m i  ~ i r : u l r c C  1 1 .  1 ~ 1 u l i c ~ r ;  1 1 , '  

r r r u m  " I I I I :  r .  I 1 , I I - 1 mu1 

~ l i a l l  pj  h d d i l m o l  lJm A l r h ~ i p l  l a ~ m  ,; r u , l , p a d  pa? I U  p-nu- s t u n  (il Ilu irr;l ( : I  

11,c I U I I I I L ~ ~ L  rmrnund 11: L - l ~ ~ f l o ~ d .  u r  '&did W U  rm WE%.SOM~IY ~ n h r Y ) J d  ~ L I V  ro lh 

7-71 , n s u r r D r  'a p r m c r  l r w ' b  a h i l r r i r  ~ K , I I , ?  oi  I n r u m &  ii dl rk l m d o r d  9 8 n l c r m i  a r :  

p r r u m r r i  

I L  ACCIDPNTS LJABI!rTY I ~ f N F l C A T l O N  Landiord hnd rn cmployccs 3 ' b J I  

r w h k  to TL- ~ 3 1  Lhc T c r u m ' ~  UnpKqrn ,  p o r m r ,  v u n o o ,  IW-, a any oiM p o r n  lo1 arly audl 
ID,uq LO m~11 pduul: rx im b m a . g r  w p = n d  p r m n y  c w s c d  by an a a  mn~uroa, o, ncglcc! o f  T : r a  
cx T u r n  3 q.~l? T m  s M 1  m i j  dcirrd, p r m m  and bold l d i ~ r d  a n d  i n  crnpicrjcc, md 
-n l u m k  horn any us' a ~ 1  c 1 3 1 r r u  i o l  audi  mjury  4 wi, i n j u ry  ~ " U A  on m ofl 

~ h c  P m s c s  or ~ h :  Pfopcmy ~ n d u d ~ ~  311 m r q ' s  its, c m n  cons 8nd &a Ilu&oo ocpniscr, 

17 WAIVEK OF S I T B R K h T I O ~  N r r h  Lnrrdiord nor T m  shd! k l lablc  m b r  orbcr 101 ios!  

-q oul o i  m g r  lo or d s u u c o m  oi  t t ~  P r u m a c s .  rk RcpL"y OI & CC~~UTU, hmmf, w h  a u c l l  Ian 
n -snl by any of  th p l y  d u & d  ivrlhvl R M h d b- md c n c d c d  mvnagc mrurarrr 

r ,ambl  lwa M W c  by 6- w n d  s lo rm bll, npm ~ L o m o b ~ k  co l l i r~m,  &c or no1  S u c h  
ab- d ii1;blL.ry Ml Wl w b b c r  CN MI IC; damayc or dcnrum u m u d  by ibc r q 1 l P a  or 
c t l h n  l and io rd  or Tenani ci Lhar rrap=L~uc a p m ,  s w  cx rmpbym 

I X  J N D W m  B y  TD. IAh 'J  'Jw agrbf &I Landiord d l  na bc I&k Fcx any c l u m  for 
~ d a ~ ~ W p ' ~ a M m a p D m c ) c s r r u c r m , d p m p c n y s u a a d b y T m ~ b y a n y -  
p c r a o l m a o u n & ~ k P ~ , ~ w r r h o c n ~ k ~ + d I k ~ a n y c h m  
u d  ~i cmm h IM c a x n t ~ ~ n  rn ~ P ~ T U T ~  of m y  pan oi L- P m ,  mas mch h n q c  u 
c a d  by [h ;~olc  n c f i L ~  u manma dlardjmf T w  rrrcby www yd r z i c x ~ r  di 
clamrs  rhrxfac anl lo m ~ b ,  pr-1 d hdd Lnd lo rd  b ~ s s  w n  any ~ u c h  )ass 

h g c ,  w l rabhry m y  apcnw ( ~ d u d q  dl a U a m q ~ ' s  im, courl cosu apd cchu Inlgnuoo crp.%m) 
wurrdby LudM u l r n m a m o  t.b-m& 

19. DAMAGE TO PlEMJSES 

(a) P-hen w R m i r  I f  frc Rvnjas aro danxqpj by 6rc nr m k r  canrahy ro an cr l rn~ 
which r n h  rtr F m n k  @'h pan of* Propcrry ururrranub)c, tha &c Tlemn! shall gixc 
nouc= dmch nerd UY M o r d .  Wif& rm (10) days uiu rmdpt ofrud, naic; Lndlord steli g i ~  
T c n m r o d i a ~ L s o d b r d d a r a ~ + r a p h % L h C P r r n d a J c r ~ m ~ I h o  
h. l r d ~ b n d ! + d h l s w @ ~ n c d c o f i t s  ' w i & i n m h & & T m b h Z U g ~  
L v d b r d & * h ~ b y ~ L B h d i a r d i s m ) l r i r r d a n d i r ~ 6 m n r d m w + r y  
n$aa airhin fivc (5 )  dnyi afLn. lhc scccrd radcc. 'lhk k c  shan XUTI&LW. If rbc L?nd)wd d=cu lo 
rcpai~ w &ilO, k Landiord will proccod LO tw so wah rclsanabk dir* u p e l  
scn~cmcnl of soy inmrana d u r n  o r .  If bx is n0 such durn, sa sooo m pracdcabk. 

@) b r .  Ifhi1 Lasc is xi t r n n i d  najcr this Paragraph ibn k rmt thall h 3blLtd w k 
cxrrnr  rhc hunk= nrc m b k  h ru lg  Lhc rcpair  m- rccnmtmm 7 k  Lcscc Term shsll rot k 
~ b y ~ o f ~ P P r r m i s c s b c ; l y u n ~ k i w a r r y p c n o d d k .  

( a )  Enwc Takin~. If dl o f  Lhc Prspcny arc  d u n  by any p d ~ c  a u h ~ r y  &r dtc p w c r  nf 
o ~ l l n c m ~ ~ ~ u L Q 9 1 ~ J ~ ~ a d i h C d a r c p ~ t r ~ b y G d p u b k > c ~  

p u w a n l  ro arch ~ c u d c z m d m 0  

(B) Pamal T w  b~b! D T c r r m ~ t c  TCrumfy- f ivc  pcrcm (25%) or rn d l i m  Pmpa-ry - 
I: tuo any public u m o n l ~  d rn of cmmmi b n  ad. m t k  q m l m  of o ~ c  
Lnndbn? u Tmant n 6 nci cc-ab fias,bic. m corrtmuc th LLZW m & c q  crrhrr p n y  ma\ 
~ u r 1 1 a c  ~ n ;  I f  soy p m  d dr Rqrrry LY ) ~ 3  d m  4 m tx qm d ~nnjlod 1 1  u rm 
~ c a l ~ h b ) o m - L I n ~ h ~ n ~ i w d i o r d r r r r y ~ t i u s L Q s s  T m m  
b v h p . r n  h U ~ d b S w ~ ~ & p 2 p ~ 0 ( b h ~ y d a v r a f t n p x w s s m r a  
su m. ux m ~ m u c n  in bc *vr rn af 1hr la lo M' l h t p  b y 6  h* d m or LbC mL: 
~ ~ Y i c m  u ro t n k a  

( c )  C(mlrr~sr~n I f  w of & /1mm 0- PT- LI SO uxcr d ncnhm ' d m d  lar T c m  
-:a? ro m: h 01 unu1 lamrnsJC0 w cf.&mx a; lnr cx.x r r q  tT- k shA k 
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drp A U I U  ul p J & w r T p  mu slu- qkm F xn7 W ill 1- S -,fjO WUSIJd >qi r8 
~ i - ~ ~ ~ W I J O I F ~ ~ ~ p x m  i . ~ l ~ ~ l o ~ ' I ~ ~ s t ~  

(u) JQ icwmcdd= T J ~  JO dv XUv u q n ~  m m r ~  a puolsai .KX n i a s w d  pn 'q c q  m 

rrxm r l u e n ; ~ p  to s l u o ~ d  xn le pnzq WPP 4 , w u 3 ~  JO I I ~  4 ~ - w  p WI& 01 

pi&& a J Q  Plmn E (AI) JQ '(dq &I# urqnm pxrrms~p s t  r l  ' l u n o ~  ~ r d e  pa uoaoxi 
r JO x u  tn %pfl) + k d u w c q  OI S W B ~ I  aq im . q u n  p l y  n FJXD&UR j o  uxro&m~ 
muxLrpd w(n11m i d ~ r p S p i r p - l x q o r - ~ ~ m i ( q ~ y  n m n d  y ( n )  
10 klQUG7JJ  JO lyYfJ7 ?'C1 JOJ @ap9 xl !JGUdm prxtfl X U E  rrrsur !IIYUJ~(!) (p) 



1 8 )  lUxn?A:w I1 l k r r  u B I k l ~ ~ h ,  Inrrrllnrn rrm). nI JU. q l ~ v r n  1rrnrrr!l31rl\ rcrhirr '1  m n ~  5 

r l g l u  u r d c l  i i l l r  1 . a ~  l n m d  a d  l u n u l  Ur f'lqxn) ur.lng ruch i o l u  u. m.1) bc maW. =id 
,r;!<!EE3 I I X ~ !  ! ~ . T L ! ,  BA L! :S  !:],7n: c u ,  QK ,%--.: 3!1 P K A  GIG prwr7) b7C !'<-&&m\ 
t v o r u ~ l h s o d n g  my mcli mlr, ,  rhc l l a b ~ l t ~ ~  of T m r  rll Acn~ un&? 01,s iw rnsll r 0  b. 

m l q p n k i  for LhC b a r n  01 LhC Lcnsc Tun.  or carnhd Lcapc Tcrrn  nnd Tcnam l h d l  mix @ 
u, L u d k d  m y  &ficxnCy an%ng from a rcimut& of rk h p c n y  21  a l a t c r  R r n <  plus lhc cx4lI ud 
crpcnsvr o f  muvxung all- and rdcmny Lh. Propcn). d h g  momq-, f c u  ud b r d r m '  fru 
lnuOcni lo h d l o r d ' l  lcsuvy or r- Tcnnm s h U  pay  my ouch d d ~ n m y  CBCh ~h aJ dx 
-1 Lhad 16 a 3 a ~ r - d  by Landlord 01, 31 Landlord's oprlon, l ~ n d l u r d  Iru) w o v r r  m &UW 

to my d i c l  b u m ,  ibc h i  p r m  b a l u  of L k  ;~rwun~ at Lbc umc of j u d g r x n l  b y  w h ~ c h  hc unpsld 
b l  for Ik bakna of tk lam tdla judgncnl c r d  trc a a m u m ~  of b~ lcmi w h ~ c b  J c d  p m v z  
mid k n x w n a b t y  a m d d  & m u d  RI h c  hc of x x n  p u m i  (7%) 

( b )  RclCnlM: In  r c h n g  d~ Ropcny h d o r d  m y  r rn i  c m a s s i o w  I& T w  shrill m' 
k u d k d  n j o r  Landloid tm no bury u, rdcr k P r o p c n y  rn h c  cvcm of r d d d !  b) 7 ~ i  
T u r n  a c k n o d c d g a  h dTcnan~ IS m &fault u n k r  l i u s  Lea= and ar ihac r t r r u  my o w  pr- in 
Lhr Bu~Ldlng rr aim propuly 04 by Landlord a r t  avaiiabic for Lraff. Landad hu dx n@ D 

l m z  ruch  ochci p r r m r q  and L ~ I S  shall nd d u t r  Tcrnrrl's obilgnumu urdcr Lb~s Lcasc 13- dx 
mmfunmg LQw: rcnn 

. . 
( c )  -. No -M m c c p i h  of his L n w  shall bc docmcd t~ afEd L s y J i o r d ' a  
n y i i ~  LO ~ O I E  any n d c m ~ r y  or hold hnnksr obhpaow d T c n u n  unh-r rhLs LuLsc fw mslzrrs which 
c r cu rd  prror lo hc tcrmmmiDn or cxpimdm o f  this h c ,  w for any D c k r  r c m d y  ar law w in 
t9Ulry. 

(d) mm'~ Dcfau'ru. I f  driq tbz Lzax Tum T m t  -ns eiu or annnicrrs af Mar& for 
~ i ~ t h n r o r - & b l l m u c c s a n ~ ~ b y ~ d ~ w ' ~ ~ m ~ I S c i y i n r m c u d b y  
T w ) ,  m c w d  m y  elm to nus: an & d m  of this h DO~)M- tk L ~ P )  
Tom pmvidcd in ~ hh. W ' r  ci& ro cxndw IU w i y  m u m  ngtm ahd bc 
A c o w  m l y  u p  w r i ~  MjCr & l i d  u, Tcaant L m 4 o r d . s  cl& w caux an n r l y  
rcnnmaDoo of h i s  k. Such a l y  t c m i m h  MI bC hl w k n  mcb wrihcn nodcc h 
pmvi&~Tarant. W o r d ' s  ryhtdcar iy tcrminadoosha1lbcm~aoowdlochcrngh~aDd 
rrmcdies a d h b i c  10 LMdlord at bw or m equity. 

(9  L z d f ~  C u m k .  Ttr @cd ran,dia u, which b. rdwd m y  r- & x k  m-rm d 
rhic Lcw arc c~rmuhtk a.4 rn m ancndcd u, bc &mz of any ockr m& or manr oi 
rabar l o  v h k h  L d ! d  my tnhliy bc cntitkd in cast. of m y  b r s d ,  or h ~ D c d  brmch by 
Tcnvl! of noy p - k  d r h i s  taK. In a d d i h  dx  airr rcmadis rn tb is  LCd6t pmvidd, 
hx3k& lban tx cadcd b thc W by mps5.m of dx v i a k i o h  w wsmpa! or i7rruncd 
vwiaucq d any o f  Lhc mrcsaau. &lorn, p m v i s b x  of  this L a x  

25 DSE. AT~ORNEP/S'  FEES AwD TN??iREST U Landlord cmpw an aaorncy ar i f  

h d l o r d  bnnp mlr to rccorcr my rar( dut inamdo, w for brcach of any &r p r w l s m  o f  rhls Lcau. or 
lo m v n  -Ion oi rh Pruuxu cx to cdom or ddnd a n y  n g h  & i& b s h p q  law. 
L a n d W  rhaU k a- ID anoro;y's h. cot4 and dl & 1 1 1 ~ g u 1 a r  cnsn Hsd 
c x p a ~  c l ~ n d c d  a mrid yl connauon mth such n U x m  and m any a p p c h c  or c o l m  

procadl- hll m d u  ban Ttnanr to Lsrdld  shall  bcu m w s i  at tbr D m  i n m i  

? h  HON WAl"r'ER OF BREACH -cud s k u m  10 nsm ilpan rum @ o m  oi aoy d k 
~ a ~ w ~ = d k + ~ ~ - ~ ~ b c r p n ~ m q m a m o r r  
- d r n l l m h a - ~ ~ ~ d ~ ~ h r r r g h a U a p ~ . 6 o C h ~ m n ~ ~ a  
a 4 1 v u d t k r & ~ ~ ~ d m v m m t k f u u r c  T h t s p p u d o T ~ y ~ ~ ~ d h h a r  
d m c ~ ~ l ~ P ~ r y r t e a p p m v n ] d ~ v n r n a m m m c i p ~ ~ d ~ ~  
dull ncx c u u m  r w - r  o i d r  ngh to r r d u v  coawm 10 m y  fumo-~ as-, sub- or %uraucn 
T o m  wprocs Lbat 11 mil M d y  upm tm C V ~ .  ~ s r T t  LIY ~ I E I L I I U  o f  my purponaj p w  or fururr 
w p d  rn-; or ww fmm lhz h C m d  DD: LD wrmq Md ngrd by rir. Landiord s prrnoarc or by 
a p m p r c n u s ~ d c a ~ m w n q u , h s n I h c ~ o n r y m D m d k L a n d b n j l o m -  
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X i r e  n m s  ~w 'Lq v s n  st A ~ l l c p r ~ d m r  poutx i  JO 411[1qnl ysvosr>d O N  %qmg q CP m m i u l  

n p ~ q p u q  ~mdw Xpo p u o j m  >q A c u i  a d p n i  p ~ o l p q  m& u o ~ m  & v Tuuq K v u  m~ 

q w  p q t m ~  >q xllrl ol x u o  ucy Km q rw 3urpj1ng 'q m worn c plo~p.rel 1111  

Xlm 3u1pwq JO x d n d  :q q pup Ire mq T q q m g  .y UI u ; x n u ~  s,plolprrl r d n n  
p o r n  p wrm 3q3 10 r( (p0u.d p o l -  f l u l p q  JO xuid q mj o ~ h n a u a % e  m & q m m J u n  
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11 I l l  ! I k 1 I j A 1 J ! I ! I  , I l [ r u m  5nbI m r n l l i  

l ! !  I I  - : ~ ! u j - l  8 1  r ~ l l n ,  ~ L I ~ ~ T I L ~ I ~  ~Cll,lmn!; i d 1  L~DI MXX L( l l , ~  I ~ L '  111 l l ~ l l ~ ' ~ > ~ l * l !  

r . :  th,. !ZAL- l i i i l  l u n ,  owb~m irn ,I liu, b v r  I J ~  r l w i ~ c d  mlmg k w  Inc, hab- t r r n  clrcl~mnl 

rt,) llrl: I I~ I .  I i?,~ 'u* nr,, txnl C.MCKILC 01 r r r m l r m d  i t )  lhc I ~ I  h r  of po!nxn~ r s l  11u IUU nlui 1xJr.1 

c>a,(:c', J ~ L  l lu  !tm ( ~ r t m J  r ~ ~ v c > d  I,\ k o r l t  p3y rwn l  l d )  EQI L d I a r d  n s K #  u, ,Ici.Iull "!WI D ) L  In'-' 

lor I{ Lnd lo rd  G fJatn>ca 10 t.c 8n d c f ~ ~ ~ l l  irauny, wny) nni jr) Y ~ I C ~ I  mJm n r x m u i l o n s  01 tnlormairm 

a h  n-rpil to T m t  o i  h Lmw r 15  L e d  m y  r u r m h l y  rqurst cu 4 u t w h  my p-IK 
pur "h l s r r  m crxxrnl~~anu ui  111. I'ropcn! m y  q u u c  Tconn~ >tiall -1 mch a u m m t  LC L~ndbrd 
w r h 8 n  Icn i ! O l  d a y l  aAa L n r d i o d  s r cqucu  Lrrdbrd may pic ?.q nyauch w by T a m 1  lz an) 

prorpcu\,c pu~chaw, 01 ~ n r u m b r a n c r r  of Lhc Plopcrry Such p u r c k i  o, incllrnbranc? m y  r c l y  

mxJusivcly upcn l11c31 ;UUm71l n, l ru i  yd wnm I l  T-I d m  nm &vcr nldi naLminl io 

Lar.dlard w)Li i%n . u , O  Im i 10) d a y  p c r j o d  1 a n d ) o r d  arui m y  pmp&vc p u r c h a s r  of u u u m b r n n t r r  m y  
~ m l u s ~ ~ l y  prisunr; m! rclr u p  L h c  i o l h l n g  as F K t f  ( i j  TIUL ChL urm nnd P T O V L I ~ I  of I ~ I S  h 
 ha^ TWI k m  ch- nccp a5 o d c r m n .  n-pnmld by Landkxd, ( I I ) ~  l h ~ r  Lcax has ruc b 
canccLrd or nrntnaL.6 crccpl M M~DTWIX r a p c . n d  by M a  ( i l l )  m.1 na TOW d m  crx ( 1 1  mmh s 
rral or ohr r  charge t m ~ r  b p d  m ad-, n r d  ( l v )  IhaJ Landkrrd r, no4 In &bull  un&r L k  hctcas; li 
T m m ~  nni &l~vcr  such su- 10 Landlord \vlliun rud k n  (10)  day pcncd, Tmant s lul l  ik 
cs~oppad fmm dcnprq h c  hc d a i c  ebo i r  

3 4 T R . I A ~ ' S  TMANC14L rONDlTlQfj V i r b  IZJ (10) days &T m n o i  req~cn horn 
Landlord Tcnam shall &i~w !a Lanrlbrd SWA FmaDad starrmcmr; ar Wid r m m m b l y  rcqunu I D  

vcrlFy h c  M wrrh d T c m  or my amlgnz sa~hcnan~, ar guuemm o f T m  In  ~ ~ T W Y L  Tenant shall 
d d ~ ~ r  LO my - dcupatol by Landlord any financd scslo-ncnls r c q u d  by c u r h  icrdcr to h c ~ i ~ u c  

L h ~ a r ~ o i ~ P ~ r o p a ~ y  T m a n t r e p ~ a d w ~ u , L a D d i o r d ~ c z h m c h  
hrrcul y&mn~ u a uuc ud arcurks m~aumcnr as oT dx d m  of arh gurrmcrn A n  f ~ w c r a l  
rclcmans shall k mrrSdcn~d md s M 1  k oscd only for chc pu- ns! Ewm rn th~s h 

35 PBLPSONAL P R O P W P l  T.4XE.8 T-I shell pay or c a ~ c  t o  k pad bcbx & h q w a q  n q  
3 r d  all m a  kv;cd a a d  and whirb bccnnc papblc  during ttz rcrm k m f  u p  all SL-nam'r 
h s & d d  JrnpmvPncnq cq!qwx~L, h n u c ,  fixrum pod any olkr pcnonal propary !cad In Ox 
Pruniscs. I n  ~ h c  n z n r  m y  or dl of O u  T m t ' a  !axbkl hrrprw~rrsrrs, cquipmm~ furnhrc, tixtura, 
ud c r k r  pc-1 prrpcrry ball bc a 5 x s . d  a d  taxd wiKn Ihc d prapary, T- inall pny !IJ 

Landlord in d w c  uf such ma w i b m  m ( 10) day8 a h  &5liivcry ro Tcnarn by W k n d  of a gahmca m 
writing l rcdng fnnh fbc ammi dso& turJ applkablc ID TU'S pl~pcrty.  

36. RULES AND R-PGLJlAnONS. Tcnmr shall fa.idfdb obLcM and carrpb wjm Ihc mks nd 
rcguladaP h J  hrdLandlord s h d  hm rim tD irmc promo)pk d r x  mcdify. 7 - h ~  mia  and qplfih 
d n l 1 b r : b ~ ~ ~ T e r a r a ~ ~ r ~ y d n c ~ a l t h r n b t h c T c n a a .  LnrdoidPhallmk 
r r s p m s i b k ~ ~ T c l r Y h F n r h c ~ o n m n m o i a n y  midmksanJq&t ixubyznyr*hcrmmutcx 
occupnnr. 

37 FOR L E a E  SIGNS Tnc h d i m d  may phcc 3 ~ f  h" siws rrpa, Lhc Prxrum in p m m k  
1-Dons scicrrcd by Landk~C for ~ h c  nincry (wj days pr- rummadm o f  rhls LC-. 

3R. OUlET MJOYMEKT. h - d k d  m u  and agrrcr rhnr sc !a-~ a Tnwr rcmrPIJ m full 
mmpl~ana  with all of Tcnanl's obliEpdons u r x b  this L a ;  T- h d ~  hwfdjy d W y  
crrupj~, and m k  k P T ~  ~ U M Q  h Im of Lhis Lzaaz, ~ b j m  to h c  a f r r  lcnns and pmvlsjcni of 
l h i r L c a s c a n d n ~ b j c u ~ ~ m o ~ & w d = r i ~ l c a w f d n d i k i y m g ~ r s d ~ d l o w h r b  
l h ~ s  L c a ~  u DT may bcaxnr rubpi and s u b a d i m ~ c .  Howaw, Landlord dm m w o  Lhc cominucd 
p r m  s i a ~  dii& Gr, or rzw over esy p&3 adjoining or in tkvizvicinjry ufrhc P r o m  

l a )  T~hl( L.za.r cnmnm tk canrc agrurscm ~crwm Imdlom anl 
T m c  c o n z m q  O r  kawg a f  !& Pronlsca Txx u N, d or wrmc~l a p m  rn addnrcm u 
Ulorc m uu A g m l  Dl!. Lr;ssc m a v  m l y  l~ ak& b) wrmm marl o i  boch b d i o r d  4 
T m a n ~  

b) M o r w w m ~ ~  01' Lcpsc iin?cJ approvd h y  IMdiord bl wn- fi T- c a ~ ~ c r  b,,, 
or a r r * u m a ~ m c r c a f ~ b c p l d o f ~ & ~ s h a l ) ~ - a 3 h h q  

'1- Lmnn tho h Ir LaDdlord so m p c ~ ~ x ,  T- qras IQ -LC a& plan of mzad an 
Instruman m runrhnbk form d n n w  Ih: rtlx aDd c rp l r n ron  &LC of rhis h6i. 
wiuch I nmmtnc  !-axfiord may m r d  
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( c )  ~ O W  MY- Landlord r U l  h a b c  no iobhry  w h n i r u w  LO Torurn m n c u u r u  of b.c 

i o l low~ng  scU of - i o r r c  m p r ~  A c h  lhall ~ n c l d  ( 2 )  Ihc ~ n ~ b t l ~ r y  of Landiort! I D  hrlfill or & b y  
i u l i i l l ~ r y  ony 0 1  L rcUord  r oo11p11cm u m c r  ui L a w  by r- of n n x c ,  rouour 6 1  l e b i  
lrwbl: d l s F u L ~  M d r s f ~ h a n c ~ .  ( b )  g o v c m m d  rcylabon. moralmum arllon plumpUM W 

prlonoct. or ocher m m ~ d r .  I c )  sh-I of Fucl supplto or ! ioor .  ( d ) s n y  h h u c  OI ~ C T K L I  In rtr. 
ruppb quamny oi c h a r m r  o f  clacmcrry or waur furn15hcd m Lhc h o p c n y  by rcaan of any 
r c q u l r u x n l  rd nr m s r o n  of Iho public L I U L I ~  OI &us F u r r u s h q  LhC h k n g  w l b  r lcrmclty ot 
&am, and (c) fcf sny olkr rcasan, atiahcr m r h  or d m l r n ~ l a r  u, Ihc abovc. or for k l  of God. 
k y c d  L b d  r mamabk conuol Lf r h ~ s  h s r  ~pr i f i ra  n u r n  pcrrcd fnr p d o m r a ~ c r  d yl 

ob11p11m o f  Lard)ord Lbel I -  p o d  sixdl bc C Q ~  by thc p c n d  of arry dcla). In Landiord s 
prrformanc c a u ~ L d  by any c . f k  n c n t s  o i f o r u  i:jru!c dcsnt'cd h c r u n  

(d) r m @ ~  &mi Cnonmsoor Ttc cap- m L ~ I J  LCaK DIZ lm thC ~ C ~ ~ ~ L T K C  of LhC r& 
2nd arc nd to k m d a d  In ~ b c  q r c t x i x m  ofin umi. 

(c) I n l t r p ~ ~ o n  Thu 1- hap bcar suhrnrncd ID Lbc sc&oy of dl panics h o r n  wd rhcir 
u x l d  if d l l r c d .  and shall bc 01- a hiT d m o ~ b l c  inurprtzalion in aiLh dl: w d ~  
krmf, wirhan cmsi&& or wcighr by( Rim u, irs having LXUJ d n f d  by m y  p a n y  k r n o  cx rc 
cournd. 

(I) Pmi3 lnvsl imry.  Uany ~ c r m  cr pmr idm or &is b or Lhc applica~im b any pcrur, 
w c i r m -  rhall to any n~cm bc m d i d  o r  d m b k ,  tbc r m & d x  of LhCs Last, m dr 
n p p i i r a h  dm& t irm or pmvisinn bpmrau a cir- o r h r h  h M lo w b c h  il rs 
invalid or L U X X I ~ C M ~ ~ ~ ~ ~ ~ S  ahan r b ~  k a&acd k h y ,  ard c d ~  tam d p~rision of chL LQ6i h l l  
k Y ; + M a n d k c n f o h c d a c w r i n c n u , L k f u l k n ~ n ~ p o m i m d b ~ h .  

0 @ . T . W k n  tk cmm pamitt, TLUYL-LJ 
D h sinpdneutr shall LIC1Ld2 k plunl rxl vicc vcrpa. sod lo h mlrr @ ntatl iKhdc k 
b i n k d ~ u ~ i r r  Unoftkuad'.may"shallhm+orpTj~&d~1hrrposcrn 
D b l i g n t i c o v p a n ~ ~ a r r y w h i c h  m y  ~ d x s u c h o p r i a , o r p n v ; ) c g c ; u x o f r k w a d ' + h a l ] " l h a n  
ckrxxr a d a y  or or &liprim. 
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(k) w m  I( T L ~ I  c, a w r p x n u ~  2 L m h d  Inbhry  m q m q  or A l~rnncd 
p a a d u p  cub Fcrsm ~lplq tJu, L u i r  m n c l ~ i l l  of uu rnrpommn. compnny cn oarmmhv 
wannnrs thsl h~ or shc  has full aulhorrry horn such coryomton company m pamcrsnrp ro rnur lntn 
and u c c u u  Lhn Lcav u, hhnlf of  sucn cnuty 

i, Managing remkz 
L lLZ t lS  H o o d  

By: 

-ram" Glacier Water RducCS, W - 

rn V i c e  President ,, 

BY 9 / 4 0  e 
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J':'lull, 1 w4r: i e a s t  Agreemi-.nl ( nrnrnelr~dl BI@~?,L ~ ~ : ~ ~ ~ ~ t b l i o r  
iiri LA: All  R~gn~s R e s e r v ~ . a  - 

,- paor 
L E A S E  AGREEMENT 

', 
dm- -- iMulli.Tenan1 Fornl - Sonlinuedi 

BROKER PROVISIONS AND COUUISSJON AGREEMENT. 

Landlord shall pay a commission to Pat West Brokers, Inc. f-Landlord's 
Agenl'i in t h e  amounl siated In a separale l ~ s t ~ n g  agreement or if  h e r e  is no listing agreemen\, lhen 
(check one) 

i 1 5 (complete only one) o i  Ine gross ienl Gavabl~ pursuant 1 0  CBA Llstlng A p m e . t  m d  
0 5 per souare loo: ol !he Prern~ses The cornrn~ss~on shal l  &Sea~~5$5$oE&$~nc;ifolr PSCCw'1"'15 0' 
the Prern~ses b y  Tenant and pald one-half upon execullon ol this Lease and  one-hal l  uDon occuoancv ol this lease. 
the Prem~ses by Tenant Landlord's Agent shall pay lo 
(7enanl  s broker)  the amounl stated In a separate agreement between them or, 1 1  there 1s no agreement 

1 $ % (complete only one) of the comm~ssion p a ~ d  lo Landlord's Agent wtlh~n five (5) 
days atter receipt by Landlord's Agenl  The Prernlses described In the anached E x h ~ b ~ t s  A and B are 
commercial real estale 

Landlord shall pay lo Landlord's Agent an a d d ~ l ~ o n a l  comrnlssron upon the exerclse by Tenanl ol any oplion 
to exlend the Term accordlng lo any cornmlsslon agreement or. In the absence of one, accordlng to Landlords 
Agents commlsslor schedule In effecl as of Ihe execullon of tnts Lease If Landlord's Agenl is the procurlnG 
cause ol any other iease or sale entered lnlo between Landlord andTenant coricernlng the Premlses 2 n d  
lord shall pay a commlssron In the amounl se l  forth In Landlords Agent's cornmlssion scheoule In ehecl 2s 
of Ihe execution of Ih~s Lease. Landlord's successor shall be obl~gated l o  p a y  any unpa id  cornmlsslons upon 
any transfer ol thts Lease and any such transfer shall no1 release the transrerrer f rom 11ab111ty lo  pay such 
cornm~ss~ons If Landlords Agent IS requ~red l o  employ an anorney lo enforce or oeclare t!s r~ghts under tnls 
Seclion Ine prevailing party In any such actlon shall be ent~l led lo recover 11s reasonable attorneys' fees In 
an amounl determined by the court belther Landlord's Agent nor Tenant's L~censee  are recetving compen- 
salton lrom more than one parly to lh!s lransactton unless otnerwlse d ~ s c l o s e d  on an anached addenoum In 
whlch case Landlord and Tenanl consent to such cornpensallon 

LANDLORD'S AGENT AND T E N A N T S  LICENSEE HAVE MADE NO REPRESENTATIONS OR WARRAt4- 
TIES CONCERNINGTHE PREMISES. THE MEANING OFTHE TERMS A N D  CONDITIONS OFTHIS LEASE, 
LANDLORD'S OR TENANT'S FINANCIAL STANDING. ZONING, COMPLIANCE O F  THE PREMISES WITH 
APPLICABLE LAWS, SERVICE OR CAPACITY OF UTILITIES. OPERATING EXPENSES. 0 3  HAZARD- 
OUS MATERIALS LANDLORD A N D  TENANT ARE EACH ADVISED T O  SEEK INDEPENDENT LEGAL 
ADVICE ON THESE AND OTHER M A T E R S  ARISING UNDER THIS LEASE.  

AGENCY DISCLOSURE. At the s ignlng of t h ~ s  Agreemenl,  

b n d l o i d ' s  Agent Eank P. Zawisid. / Fac West Srokers, Inc. 
(lnserl name ol L~censee and Comaany name as licensed) 

rep iesen led 
(Inseri Landloco. 'Tenant, bum iandior~ and ienanl, or neilher Landloro nor Tenant) 

and  Tenanl's L lcensw Frank P. Z a w l s l a k  / PacWest Brokers, I n c  
irnsert name 0 1  Licensee an0 i o r n p n y  name as ilcensedi 

represented landlord 
jlnswr Landlord ienant, ~ l h  ianolora and ienani or neirner iandtoro nor lenanl, 

I{ Tenant 's Licensee and Landlord's Agent are diheren! saiespersons affiliated w i th  the  s a m e  Broker, then both BUVP: and 

Seller conilm b e 1 1  consent lo tnal B r o ~ e r  a ~ l i n g  2s a dual agenl Ii Tenants i b c e r s e  a n d  Landlord's Aqem are In? 

same s a l e ~ W r S 0 n  repiesenttng both part ies,  then both  Landloro and Tenanl c o n i ~ r m  tnelr  consenl to that salespersor, 

and t i ldher  B r o ~ e r  acting as dual agents Landlord and Tenanl conilrm receipt o l  the parnph le l  entirled 'Tne Law o: F;ea 

siale A ~ e r ; c : .  

Exhibit 1 
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I ccnliy 6;lat I Lno* or h 7 v c  3 u 1 s h w r y  r v ~ k c  Ihu i s  tk perm wha a p p a u d  I d o n  m, and s 2 d  
pcrsm d n o u i c d y d  &I l rdshc s t g d  ~nslru-r. on wth , t a d  ~ha l  n d h c  w w  u h o r u d  lo  

CUOJIC &.c mmnxhl and adnowhlycd  I I  as a m k r  or . - - - ,  lo bc k £ru d volumaq ~ C I  d sudr 
parri fw dx uses ard p u v a  ma- m Lhr ~nbrmrncol 

DATED rh~s day ~f , 2 0 0  
N m q  Public in and for thc  SIU or W a h i n w  
m l d m y  u. 

Namc Ipnn~cd or rypd) 
My appo~riuru=n~ c x p ~ m .  

STATE OF WASHLNGTON ) 

) 
Coltmy of Pierce ) 

1 ccnify I h u .  w hnx sajnklory c* h - is ~ h r ' ~  wim apptlrcd M o r e  ~TC, u l d  l a i d '  
pcnm ~ k n o w l c d y t d  h l  Wshc rim !his inmumin!, m mh staicd L ~ I  hdshc was a u h n z c d  LC 
-:c k ~ I N W  hnd h o w ! c d g d  h Y a m b c r  of-, LO bc II-c h and volumary .%a af sucll 
p u l y  fa dr u n s  md p u r p o ~  rrsbr~rd in rhc _ ? 1 

DATED rhi~ 

Exhibit 1 
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STATE OF I 
) 

Pi erce C ~ ~ V ~ , ~ ~  ) 

1 c r n ~ i ~  GMI I knrw 01 havc r a l l s h ~ l ~ y  mhcc ~hrd 
,, OLC p7.u~ wbo wad bcforc mc and s u d  pcncm a ~ k n o w i c d ~ d  thai lldshr ~ l ~ n o r l  dns ~nslnlmcnl and 
x k n o w k d d  11 lo k hidhcr bec a d  votumaqarl for dw: urcs d p u r p c a c s  mcnncncd m rhr merummt 

DATED lhlr b y  of 2 200 
N w r y  Public m nnd fm dr S w c  of W a s h m y o h  
r=l&g ar: 

Nanir @ n r d  M TYPCd) 
My n p p ~ i n l m c n ~  cxpircs: 

STATE 0 F 1 
) u 

cwnly or Pierce ) 

Exhibit 1 
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E X H l B l  r A 

T 0 
LEASE ACREEMENT 

C m m n l y  known as: S u i t e  E, 5526 184th St. E. 
F r  G r  Puyal lup,  WA 98375 

CHICAGO TITLE INSURANCE COMPANY 
A.L.TA. COMMlTMENT 

SCHEDULE A 

LEGAL DI?XRETION EXHIBlT 

LOT 1 2 ,  PIERCE C O U N n  LARGE LOT SURVZY NO. 9 6 0 1 1 0 0 4 5 0 ,  ACCORDDJG TO W 
THEREOF RECORDED JANUARY 1 0 ,  1 9 9 6 ,  RECORDS OP P I E R C E  CO-, WHINwCIDN,  %D 

AS CORRECIZE BY AFFIDAVIT OF MINOR CORFSCTION O F  SURVEN, RECORDED JANUARY 3 1, 
1 9 9 6 ,  UNDER RECORDING NO. 9 6 0 1 3 1 0 6 2 0 ,  RECORDS OF  PIERCE COUNTY, WA; SAID 
LARGE LOT SUPERCEDES P I E R C E  COUNTY LARGE LOT S U B D I V I S I O N  NO. 9 0 1 1 3 0 0 7 4 6 ,  

ACCORDING TO MAP THEREOF RECORDED NOVEMBER 3 0 ,  1 9  9 0, RJZCORDS OF PIERCE 
COUKI'Y, WASHINGTON. 

MCEPT: 3Wf PORTION THEREOF DEEDED T O  PIERCE COUNTY I N  DEED RECORDED UNDER 
AUDITORS FILE NDMBER 9 6 0 8 0 1 0 5 9 2 .  

ALSO KNOWH AS PARCELS 1 AND 2 OF BSNDING S I T E  PLAN RANDLES LOT 1 2  RECORDED 
UNDER RECORDING NUMBER 2 0 0 3 0 6 1 6 5 0 0 4 .  

NOTE: See a t t ached  Exhibit ' F' b u i l d i n g  plan 

Pg. 15 

Exhibit 1 
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EXI.ITB1T B 
T 0 

LEASE AGREEMENT 

Suite E,.F,G, H Totalling 15,855 S/F warehouse 

Space : W o r d  t o  build out 1,680 S/F 
of office spce within the hxehouse. 
840 S/F main floor w i t h  840 S/F of 
mzzanine office up. 

All f ina l  plans w i l l  be approved by both 
Lancllord and Tenant prior  t o  s u h i t t i n g  
for  building permits. mth m e s  w i l l  
sign a Letter of Agreerr-t  prior  t o  the 
construction of any tenant improvmt. 

Any changes t o  off ice p lans  and/or size 
of office will reflect changes in cost 
and is described in Exhibit C ' . 

Exhibit 1 
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I - d i o r d ' t  W o r i  

landlord t o  provide a " b y "  or " s p c e "  of ! 5 , E 5 5  S/F+ which shall 

include ( 4  ) grade l e v e l  doors  and ( 4  ) d m k  high loading h r s .  

( 4 )  man doors and ( 2 )  " s to re f ron t"  type s e t s  of g lass  d m r s .  

Landlord t o  ppsmit and c o s t r u c t  a t3i;al of 1,680 s / f  of f in ish& 

2-sto-ry off ice  s.mce a s  per f i n a l  agree3 t o  plans by b t h  Lardlord 

arid tenant. To include ( 2  ) ADA restrams, stairs to mezzanine, walls  

f l m r s ,  b r s  and HVAC and l i g h t i n g  f o r  the  o f f i c e s .  Any and a l l  

r a t e r i a l s  t o  be agree5 t o  by b+h ~ t i e s ,  i n  wri'ing and prior t o  

suhnittal f o r  pp-rmits. A l l  m r k  t o  ke completed according t o  the 

merit Pierce County bu i ld ing  and f i r e  d e s .  W o r d  t o  iDs-211 

( 2 )  200 amp panels with 208 3-phzse. -my oLiher e lezLkical  t o  k 

p-rmitted and installed by ~erlant. 

The Tenant s h l l  pay t o  Landlord an mount of $30,000.00 of which 

$1 5,000.00 s h a l l  bs due wi th in  10 days a f t e r  signing of t h e  l~ s se ,  

and prior  t o  s u h n i t t i n g  f o r  piamits. The remaining $15,000.00 ro be 

paid within (60) days after final inspec t ion  a d  approval by Pierce 

Cbunty inspectors..  

Any changes i n  t h e  f i n a l  s i z e  of the Tenant o f f i c e  i q r o v m t  w i l l  

have adjus-ts t o  t h e  Tenant ' s  p a m t  f o r  s a i d  improvm-ents. Pis 

ample. : $30,000.00 divided by 1,680 s / f  = $1 7.86 s / f .  The 

f ina l  amc~lnt of Te~lants compensation t o  Landlord w i l l  be a t  $17.86 s / f  

f o r  t o t a l  of o f f i c e  i r n p r o ~ ~ t s .  Those changes would occur in wri t ing 

and pr ior  t o  s u h i t t i n g  f o r  p"smits. 

Both Lmdlord and Tenant t o  j o i n t l y  ~ s i s t  each other  b - i n g  khe pre- 

m v e  i n  date of ozmpancy. Both p a r r i e s  w i l l  attempt t o  g e t  a W i a l  

use rrove-in d a t e  wiL&n ( 1  ) m n t h  of s igning t h e  lease  ( o r  =A?). a1 

r e n t  w i l l  ke prorated a s  t o  t h e  use of w x e h o l s e  and c a p l e t &  o f f i c e s  

from the  date  of t h a t  s p c i f i c  use and m,upm,y of e i t h e r .  

Any an2 d l  of ?3e t-sms and condi t ions  of this -se a r e  subject t o  

change u p n  w r i t t e n  aqr-t t h e  Landlord art3 T D m t .  

Exhibit 1 
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Tbc Lau prwidcr Lhrl wbcn oxah ob1iph.s  cunphpd. Landbrd aod Tchlnr shall mm mu, a 

j u ~ ~  umfnming lh :  Rcnl ~ m o n  k and Lhc LCAU  tau^ Accordingly. Lhc 
p a r k  agnr: u fdbw: 

Lauc for crtaxiing h~ L L Q ~  T m .  

iu V i c e  President  

'C '  - Premiises ... . . , . . . . 5526 1 B 4 t h  Street E. 
Suite E & F & G  & H 
Puyallup, WA 98375 

Exhibit 1 
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Exhibit A 

Plaintiffs Receivables 
Monthly # of Months Total 

Rent on Unit EFGH $7,451.85 12 $89,422.20 
Rent of Unit D $1,607.40 5 $8,037.00 

Total $97,459.20 

Default lnterest on Units EFGH at 12% 
Nov 
Dec 
Jan 
Feb 
Mar 
Apr 
May 
June 
July 
Aug 
Total 

Default lnterest on Unit D at 12% 
N ov 
Dec 
Jan 
Feb 
Mar 
Apr 
May 
Jun 
Jul 
Aug 
Total 

Total Default lnterest 

Summary of Plaintiffs Receivables 
Rent of Units EFGH 
Rent for Unit D 
lnterest on rent 
Total 

Summary of Defendant's Payments 
On Commencement: 
August Payment 
September Payment 
Total Payment to Plaintiff 

Plaintiffs Receivables 
Balance Due Defendant 

Exhibit 37 
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APPENDIX B 

PERSONAL GUARANTY 



LEASE GUARANTY AGREER5ENT 

a 
TmS LEASE GU4RWTY AGREEhENT is made on th i s2  day of January, 2005, 

or  behalf of Glacier Water Producrs, LLC, a mTashir;gton limited liability company, hereinafter 

referred to as "Lessee," by John Destito and Joon Choe, hereinafter collectively referred to as 

"Gwrantors", to Northwest PmpeRies Unlimitedz LLC, a Rrashin=tpn limited liability co~qany,  

hereinafter referred to as "Lessor". 

i. Lmsee and Lessor have entered into a Lease Agreement and -4ddendums thereio 

relative to certain prop err^: simated at 5526 ! Street E s t ,  Puya!!up, IT7-' 95375, m ' accordzcce 

with the t e r n  and provisions of a Lease Agreemeni u~hich by rehence is incorporated h s e k  as 

&olgh f2Uy set foFh. 

2. The G~zrantors are wil.kg to guamtee p ~ p e n t  cf a!! suns due nzder the ~ m s  2nd 

provisiocs or' said Lease ,ilgresment as weil as pirantee Lessee's p,d'oornance of all of the re~ms 

and conditions szt f o ~ h  in said Lease Agreement. 

NOW, TREREFOIRE, i~ consicleraiioii cfthe mntual covenants herein contained, t h e p m i ~  

hereby agree IS fcllln~,vs: 

Sectien 1. S t z t e ~ e n t  zf Guarzntee 

Guaraatclrz hzrcby ganI?te p ~ j m e ~ t  hjr ~ e z t  by LZSSPE as we11 2s nameot nf a!! othc: r - 
nbligatiocs berqeen the Lessee and Lessor --sir? 912; of or h CDI?C~"CI! wit!! the l e a d  prernissz 

u 

- T ease Guz%-ty i"iZgee~2~t 
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including the construction of inlprovements thereon and the performance by Lessee of all other 

terms, cond~rions, covenants and agreements of the a b o ~ e  referenced Lease Agreement. and any 

zmendments thereto and any extensions or assignments thereof. u ~ t h  respect to the above referenced 

leased premises, and m y  new premises that mapbecome subject to the Lease Agreement emered into 

between the Lessor and kssee. Lessor's consent to any assignments, subieases, amenchents and 

extensioos by Lessee or to any compromise or release ofLessee's liabilityhereunder. with or without 

notice to the Guarantors, or Lessor's failure to notifj the Guarantors of any default and/or 

reinstatement of the Lease Agreement by Less=, shall no: relieve the Guarantors from liabiiityunder 

-the t e r n  of this Lease Guasanty Ageenlent. Each Guarantor shall be jointly and se.iierally lia5le 

for tbe o'o!igztions of the Lessee to the Lessor undzr the t m s  2nd provisions of said T ~ a s e  

Agreeixent. This Lease Guaranty -4~gzenen: shall not ody appIyto subsequent obli,oations but also 

shall apply to the amount presatly dce and owing by the Lessee to the h s o r  in the zpproximate 

sum of $121,000.00. 

Section 2. Unconditional Guaranh. of Favment 

Within the provisions of Section 1, the Guarantors hereby unconditionally guarantse for the 

tern of the Lease Agreement. the payment of the Lessee's obligations to the Lessor as euidenced by 

the aforesaid Lease Agreement when the same become due and payable. The Guarantors also 

marantee payment of the Lessee's ob!igatiom a more particularly set forth herein in the event the 
u 

Lessee (a) becomes insolvent; (b) goes vo!unt~nly or involuntarily into barhdptcy or other debtor 

relief proceedmgs; (c) goes mto receiveishp: or (dj has any assets taken by legal proceedmgs 

Lease Guamtj7 APement 
I::DATA:D~HD,~~.H~~. tun,.dhcla' W..Z- P.o;i- Lu.La\c Gur;;n..rod Page 2 of 4 



Section 3. Duration. 

This Lease Guaranty -4geement shall continue in full force and effect during the entire term 

of the Lease Agreement a ~ ~ d  any extensiors thereof 

Section 4. Lessor's Ftichts -4aainst Guarantors. 

Lf the Lessee defaults with respect to anj7 obligarion guaranteed herein by the Guzrantors 

under the terms of the above referenced Lease Ageement, the Lessor shall have the right to enforce 

paymeat from the Gunantors and to declare the Lesse5's indebtedness due and pzyable and to 

enforce payment from the Guarantors without first notifying or demanding payment .from the Lessee. 

The Lessor does not have to first demand payment fiom arty other Guarantors or sell any of the 

collata-a1 or apply a q 7  of the Lessee's deposits before enforcing p a p e n t  from the Guarantors. The 

Guaia~itors also waives acy right to notice of any kind from the TNPSSOT, including no-iice that the 

Lessee has not paid or satisrTied its obligations and notice of a ~ y  action taken or not talcen by the 

Lessee, the Lessor or an!? Guarantor. 

Section 5. Attorneys' Fees. 

In the evem 2ny legal action is instituted to enforce any of the t m s  and provisions of this 

Lease Guaranty Agreement: the prevailing p a q -  in such legal action shall be entitled to recover all 

of its reasonable attorneys' fees and all other costs of lingation. 

Section 4. Binding Effect. 

This Guarmty is binding upon the parties hereto, their heirs; successors and assigns. 

IN l3'fTKESS WHEREOF, this Lease G u a r a n ~  Agreement has been executed on the day 

and year first above written. 

Lease G~~imtl. ;  A~FSSZEII~ 
I ~ D A T C ~ ~ L ~ H D , M ~ O ~ ~ L  Cmlr~wclcBu=7Pmuun, LLC.b,c Guu-e...wd Page 3 of 4 



,- 

By: 

/ .  Its: Managing Member 
/ 

Its: hcznzging Member 

foon Choe 



APPENDIX C 

WORKSHEET FOR DAMAGES (CP 43-5 1) 



Northwest Properties vs Glacier Water Products 
Worksheet for Damages based on Family Medical Building, Inc, vs DSHS I WPI 303.01 

(Landlord rn commercial lease case entitled to benefit of ~ t s  barga~n, ~ncluding all damages accruing naturally from the breach) 

Summary - 
I Late Interest I 
I Total Basic Amount Charges @ 12% I 

Rent & NNN Paid (1) APR TOTALDUE 
EFGH TOTAL 558,489.12 :.I 3,323.42) 236,700.00 4,098.52 780,864.22 
D TOTAL 8,037.00 541 . I6 8,578.1 6 
RELET - LOSSES AVOIDED ,336,358.25) [336,388.25) 
NET LOSS - EXCLUDING TI 230,137.87 : 5,4233.42) 236,700.00 4,639.68 453,054.1 3 
TENANT IMPROVEMENTS 81,928.18 
TOTAL NET LOSS - INCLUDING TI 534,982.31 

Credit for Sept. I ,  2005 Payment {250,400.001 
TOTAL AMOUNT OWED TO NWP 284,582.31 

Note on late charges: 
1. Per attached late charge worksheet, late charges are compounded based on the compounding damage 

that NWP expected from a long term continuing default. GWP contends that the compounding of 
late charges is not "reasonably related to a prediction of actuai damages." The evidence will show that 
GWP is wrong. However, if late charges are not compounded, the total late charge amount would be 
$44,100. Under this scenario, GWP would owe a total amount of $91,982.31. 

Page 1 of 1 
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Compound Late Charges 
Unit EFGH 

Total # of Late Total Late 
N6v-04 bsc-04 Jan-OS Feb-05 Mar45 Apr-05 May-05 Jun-05 Jul-05 Augd5 Sep-05 Days Ratelllay Charge 

20 3 1 3 1 28 31 30 3 1 30 3 1 31 0 294 $150 $ 44,100 
1 21 3 1 28 3 1 30 3 1 30 3 1 31 0 264 $150 $ 39,600 









Northwest Properties vs Glacier Water Products 

Total Total Due 
Basic Oper. Basic Late Interest wlout T.I. 

#days in Rent Expenses Rent 8 Amount # of days Char~es @ 12% 8 Other 
Month Month Due Date Amount (NNN) NNN Paid late (1, APR (2) Costs 

Oct-04 31 I -0ct 1,299.60 307.80 1,607.40 0.00 0 0 1,607.40 
NOV-04 30 I-NOV 1,299.60 307.80 1,607.40 0.00 20 0 10.72 1,618.12 
Dec-04 31 I-Dec 1,299.60 307.80 1,607.40 0.00 3 1 0 32.15 1,639.55 
Jan-05 31 1 -Jan 1,299.60 307.80 1,607.40 0.00 3 1 0 48.22 1,655.62 
Feb-05 28 I-Feb 1,299.60 307.80 1,607.40 0.00 28 0 64.30 1,671.70 
Mar-05 31 I -Mar 0.00 3 1 64.30 64.30 
Apr-05 30 I-Apr 0.00 30 64.30 64.30 
May-05 31 1-May 0.00 3 1 64.30 64.30 
Jun-05 30 I -Jun 0.00 30 64.30 64.30 
Jul-05 3 1 I -Jul 0.00 3 1 64.30 64.30 

Aug-05 31 I-Aug 0.00 3 1 64.30 64.30 
Sep-05 30 I-Sep 

Subtotal Unit D 6,498.00 1,539.00 8,037.00 0.00 0 541.16 8,578.16 

Note: 
1. Late charges reflected in Unit EFGH. 
2. Interest based on 12% APR, calculated to include Basic Rent and Oper. Expenses. 



Northwest Properties vs Glacier Water Products 
Relet - Losses Avoided 
Tenant: Brite Light Welding 

Month Month 
Feb-06 28 
Mar-06 31 
Apr-06 30 

May-06 31 
Jun-06 30 
Jut-06 31 

Aug-06 31 
Sep-06 30 
Oct-06 31 
NOV-06 30 
Dec-06 31 
Jan-07 31 

Total Yr. 1 

Due Date 
I -Feb 
2-Feb 
3-Feb 
4-Feb 
5-Feb 
6-Feb 
7-Feb 
8-Feb 
9-Feb 
1 0-Feb 
I I-Feb 
12-Feb 

Basic Rent 
Amount 
6,808.00 

Oper. 
Expenses Less Yr. I Total Rent 

(NNN) Discount (I) & NNN 
1,426.95 , '525 5 C j  6,699.45 

Feb-07 7,012.24 1,426.95 8,439.19 
Mar-07 7,012.24 1,426.95 8,439.19 
Apr-07 7,012.24 1,426.95 8,439.1 9 
May-07 7,012.24 1,426.95 8,439.19 
Jun-07 7,012.24 1,426.95 8,439.19 
Jul-07 7,012.24 1,426.95 8,439.19 

Aug-07 7,012.24 1,426.95 8,439.19 
Sep-07 7,012.24 1,426.95 8,439.19 
Oct-07 7,012.24 1,426.95 8,439.19 
NOV-07 7,012.24 1,426.95 8,439.19 
Dec-07 7,012.24 1,426.95 8,439.19 
Jan-08 7,012.24 1,426.95 8,439.19 

Total Yr. 2 84,146.88 17,123.40 101,270.28 

Feb-08 7,222.61 1,426.95 8,649.56 
Mar-08 7,222.61 1,426.95 8,649.56 
Apr-08 7,222.61 1,426.95 8,649.56 

May-08 7,222.61 1,426.95 8,649.56 
Jun-08 7,222.61 1,426.95 8,649.56 
Jul-08 7,222.61 1,426.95 8,649.56 

Aug-08 7,222.61 1,426.95 8,649.56 
Sep-08 7,222.61 1,426.95 8,649.56 
Oct-08 7,222.61 1,426.95 8,649.56 
NOV-08 7,222.61 1,426.95 8.649.56 
Dec-08 7,222.61 1,426.95 8,649.56 
Jan-09 7,222.61 1.426.95 8,649.56 

Total Yr. 3 86,671.29 17,123.40 103,794.69 

Attachment A-4 
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Oper. 
#days in  Basic Rent Expenses Less Yr. 1 Total Rent 

Month Month Due Date Amount (NNN) Discount (I) & NNN 
Feb-09 7,439.29 1,426.95 8,866.24 
Mar-09 7,439.29 1,426.95 8,866.24 
Apr-09 7,439.29 1,426.95 8,866.24 
May-09 7,439.29 1,426.95 8,866.24 
Jun-09 7,439.29 1,426.95 8,866.24 
Jul-09 7,439.29 1,426.95 8,866.24 

Aug-09 7,439.29 1,426.95 8,866.24 
Sep-09 7,439.29 1.426.95 8,866.24 

Total 8 mo. Yr. 4 59,514.28 11,415.60 70,929.88 

GRAND TOTAL BRlTE LIGHT RELET 312,028.45 62,785.80 356,388.25 
ELECTRICAL UPGRADES REQUIRED BY BRlTE LlTE (2) (20 000.00) 
TOTAL LOSSES AVOIDED THRU BRlTE LIGHT LEASE 336,388.25 

Note: 
1. Discount offered to Brite Light to secure the lease. 
2. Exhibit C to Brite Light lease requires NWP to pay $20K for electrical upgrades to secure the lease. 

Page 2 of 2 
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Northwest Properties vs Glacier Water Products 
Tenant Improvements 

Tenant: Glacier Water Products 
/warehouse TI: 1 

Invoice - Exhibit B 18,393.91 
Garage Door Openers - Invoice Exh. 4 10,880.00 
Invoice - Exhibit 3 3,835.31 
Total Warehouse TI 33,109.22 
Warehouse TI Interest (1) 2.979.83 
Total Warehouse TI + Interest 36,089.05 

Temporary Office TI 4,526.63 
Temp. Office TI Interest (1) 407.40 

Total Temp. Office TI + Interest 4,934.03 

-- 

Perm. Office TI: 
Initial Payment due 10 days after s~gning 
Initial Payment lnterest (1) 

Square Footage Adjustment (2) 

Final Payment 1 5.000.00 
Total Perm. Office TI (3) 40,905.10 

Note: 
I. Interest at 12% for 9 months on agreed upon TI costs 
2. Sq. Footage adjustment based on $1 7.86lsf over 1,680 SF; total SF = 2215. 
3. If actual cost is used, Perm. Office TI would exceed $1 31,000. 

Page 1 of 1 
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APPENDIX D 

FINDINGS AND CONCLUSIONS 



S e p  1 9  06 0 4 : 2 6 p  
? 4 a73 S;~ . -Z~-J .?_7FRtI ; :  

L a u r c u r s t  Financi a1 S e r  206-5Z- 1 6 4 5 - .  p12- - -  - 

IN THE SUPEIUOR COURT OF THE STATE OF WASHXWGTON 

1. IN AND FOR THE COUNTY OF PIERCE 

Noahwest Properties Unlimited, LLC, a 
Washin,oton limited liability company, 

F'l aintiff, 

V. 
. . 

Glacier Water Products, LLC, a Washington 
Limited liability company, 

Defendant. 

FINDINGS OF F,4CT AND 
CONCLUSIONS OF LAW 

TRlS MATTER having come re,ddy before the Court for trial, the plaintiff 

appearing by and through its attorney, Talis Aholins of Campbell, Dille, Bmen, Smith and 

1 Wiley, PLLC; the defendant having appeared by and through its attarneyr, John M c G q  and 

Bob Baskcrville; the Court having considered the testimony and evidence at trial, including 

the records and fdes in comiction therewith, and in all things being advised; now, therefore, 

24 11 184" Soeet East, Suircs D-H, Puyallop, Washington 98375. Pierce County. Washington (ihs 

2 1 

22 

23 

Fmdings of Fact and Conclusions of Law 
Page 1 

- 

m a .  the following: 

FXWINGS OF FACT 

1. That the plainuffholds fee simple title to the lands and p ~ d s e s  located at 5526 



""?+ ' ; ~ / 1 , ~ . ? 7 ' 5 3 S ? ~  R R 9 i P  I 
S e p  1 9  06 0 4 :  2 6 p  L a u r t - l l r s t  Financial S e r  206-522-1645;' P - ~ -  - - - - -  I 

2 .  Thc defendant and plaintiff enwed into a commercial Lease Ageemenr dared 

August 20, 2004, for a term of five years wjth two five-year extension options. The 

Covtrcd by the lease included Suites E, F, G, and H. 

3. The parties agecd that the monthly Iease rate for Suites E, F. 'G. and H was 

$7,451 -85. 

4. The parties entered into an addendum to the  original lease, adding Suite D at an 

additional lease rate of $1,607.40. The parties stipulated that the amount owed by defendant 

to plaintsff for Suite D is $8,037 plus interest at 12%. The partics further stipulated that the 

interest amount due for Suite I) is $519.38. 

5 .  T'ht parties agreed that the lease provides for interest upon default by defendan1 

. and that the a p e d  rak of interest upon default is 12%. 

6 .  At trial, Defendant disputed its responsibility for the cost of tenant 

improve-ts. While disputing responsibility to pay for tenant improvements, the 

Defendant stipulated that the amounrs claimcd by Plaintiff were accuriitely specified as 

follows: (1) $36,089.05 for warchousc improvements, which amount includes $2.979.83 in 

interest; (2) $4,934.03 for temporary ofice improvements, which amount includes $407.40 

in interest; (3) $40,905.10 forpcmancnt office improvements, brolcen down as $15,000.00 

for an initial payment, interest on that payment of $1.350.00, a square footage adjustment . . 
0 .  . . 
I .' 

based on Exhibit C of the lease, and a final payment of $15,000.00. I 
8 .  

CAMPBELL D I G  BAKNW. 
SMIlH & WZY. TL1.C. 

ATTDRNZYS A T  LAW 
317 SOWi MERIDIAN 

PUYALLUP. WASHINGTON P6Tl-01 rn 
fZ53>&6-U13 . 

20 7. Plaintiff completed the warehouse improvements. . . 
. . . . 
I 

; j 
1 
! 

i 

3 1 

22 

23 

8. Plaintiff completed thc tzrnporary office space improvements. 

9. Plaintiff did not complete construction of the permanent office improvemenrs. 
. . 

Construcrion on these improvements did not begin until after Defendant had vacated the 
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I 10. Shody after moving into the premises, the defcndant breached the commercial ~ 
lease by failing to pay rent and triple net amounts due under the terms of the lease. 

I 11. Defendant did not pay the tenant improvement amounts spccifitd above. 

I 12. During Defendant's occupation of the premises, the Defendant made a number 

of nqxtsentations relating to its firturt ability to perform and make payment Plaintiff relied 

on these rcprcsentations to its detriment. 

13. Defendant vacated the premises in September, 2005;md they remained vacant 

until. Febmary of 2006. 

14. With regard to Suites E. F, G, and H, the unpaid balance of rent and triple ncr 

due and owing by Defendant for the lease term totals $558,489.12. 

15. The parties stipulated that the interest associated with past due rent and triple net 

for Suites E, F, G, and H is $4,07321: 

16. Plaintiff acted reasonably in attempting to relet the premises, and succeeded in 

reletting the premises to Brite Litt Welding. 

17. To relet the pr=mises i t  was necessary for Plaintiff to incur an dditional 

$20,000.00 in expenses for electrical upgrztdes required by Brite Lie. 

18. By reletting the prernises,.PIaintiffis Likely to o B e t  its loss of rent and triple net 

from Defsndant with payments iiom Brite Lite in the amount of S356,388.25. 

19. The amount owed by defendant to plaintiff for breach of the commercial lcase 

relating to Suite D is 58,556.38, which includes interest 

20. After credits for lossts avoided, PIaintifEstill incurs a net loss of $230,137.87 

in rent and triple net that D~fendant was obligated to pay under the terms of its lezse. 

21. The parties specifically negotiated the late fee provision in.paragraph 8. 

22. At the t ime of sinanue, the potential escalating darnage from a long-rznn 

default to Plaintiff was difficult for tbc parties to quanufy. 

CAMPBEU D I G  B h R N E E .  
S M m l h  W[LFY. P.LLC 

A~TORNEYS AT L n W  

Findings of Fact and Conclusions of Law 
Page 3 
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23. The parcies understood that tbe provision would include an escalation of d d y  

latt char~es in the event of a long-term deiault in  rent spznning multiple months. 

24. Before si,-g the lease, the Defendant attempted to negotiate a lower amount 

of late fees and Plainriff adjusted paragraph 8 through these specific negotiations. 

. The escalating latc charges agreed to in paragraph 8 provided a reasonable 

forecast of potential losses to Plaintiff from a long-term default. 

26. The PIaintrff suffered considerable escalating damage Erom the Defendant's 

long-term default. 

27. The parties stipulated that Defendant made three payments to plainrifipursuant 

to thelease: (1) $18,423.42 at commencement of thelease; (2) S7.200.00 in A u p s t  of2005; 

iind (3) $243.200.00 in September of 2005. 

28. The Plaintiff re,darly informed Defendant of irs calculations of amounts due, 

incIuding the escalation of Iatt cbarges. 

29. Defendant did not complain to Plaintiff about the late c h q e s  or other amounts 

due as calculated by Plaintiff under the terms of the lease. 

30. During Defendant's occllpation of the premises, John Desrito (rhe Defendant's 

President and Managing Partner), indicated that he believed the escdating latc charges were 

"worth it" considering the aitcrnative of ao eviction. 

31. On January 26, 2005, Mr. Destito signed a  ease Guaranty Agreement 

confirming his agreement Ltiar the amount due at that time included stacked late charges. 

32. .Bo,rween November 2004 and August, 2005, the Defendanr was 1.578 days late 

in paying rent. Tbe late charge provision a,med to by the parties calls for $236,700.00 in 

latt  charges. 

33. The late charges of S236,700.00 represent a fair approximation ofth: damages 

actually suffered bi Pl&tiff as a result of the breach. 

CAMPDELL ~[LLE. B A R h ' m .  
S M m  B w. P L C  

A r o m  AT LAW 
317SOU7li M W D l W  

Findings of Fact and Conclusions of Law PVYALLUP. w m w ( : m  93j71.0l(J 
Page 4 P-U) U L I S I ~  
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Defendant under the terms of the lease. 

35. Defendant voluntarily made partial payments on mounts claimed. 

36. The plaintiff has incurred casts and attorney's fees in pursuing its remedies 

under the lease. 

37. The plaintiffs anorneys have charged arcasonable hourly rare of $250 for work 

performed by Bryce Dillc; $195 for workp-Aomd by Talis Abolins in 2006; and $175for 

work performed by Shannon Jones and HilIary Hohes in 2005. 

38. The parties have stipulated that a reasonable fee for the prevailing pany in this 

matter is $24,570.55. The parties have further stipulated that the reasonabIe casrs for the 

party are $1,234.56. These amounts arc reasonable given the nature of the work 

performed, and the results obtained attt5al. The total amount of costs and fees to beawarded 
. . 

j toPIaintiffis$25,805.11. 

CONCLT-TSIONS OF LAW 

1. The Court has jurisdiction over the parties and Abject matter of this action. 

2. The Defendant breached its lease obligations, without le,oal excuse. 

3. The Plaintiff is entitled to damages, as measured by the benefit of its bargain 

under the t o m  of the comm=rcjal Icase. The Plaintiffs recovery should include the amount 

necessary to put the injured party (Plaintiff) in as good a position pecuniarily as it would 

have b e n  in had the comme~.cial lease been performed 

4. The plain meaning of para,oraph 8 cannot be discmed without considering 

23 extrinsic evidence regarding the subject matter and objective of the contract, the 
j1 H 
23 1 dcvmrrmcss surrounding the making of ths connact, the subsequent acts and eondnc; of 

24 (1 thc parties, and the rcasonab~bleocrs of the xrpefrivc iorupretations urged b y  ths parries. 

5. Under paragmph 8 of the lease, the Defendant is obLizpated to pay a lare charge 

of $150 per day for each day that a monthly rental payment remains late. 

Findings of Faet and Conclusions of Law 
a g e  5 

C A M P B U  DU  BARN^, 
SMITH b. WILEY. P.L.LC 

ATTOiUiEYS A T  LAW 
J l f S O m  MERIDIAN 

PUTALLUP.  WNItINu7ON 98Jfl-0161 
( 3 3 )  W.?513 
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2 1 charge of $236.700.00. 

7. Enforcing the late charge to this extent is rcasonablc, and does not consurute a 

penalty. 

8. . . Under the terms of the lesse, the plaintiff was required to pay for the cost of 

warehouse tenant improvements spec5ed in Exhibit C to the lease, and Defendant is not 

responsible for the cost of those tenant improvements. 

9. The Defendantis notresponsible for the cost of temporary ~Eceimprovements, 

zs chere is no term in the lease obligating ~efendan; to pay for temporary office ttnant 

improvem&ts, and no evidence of a writing obligating Defendant to  make such paymtnt. 

10. With.rcgard to the tenant iniprovemcnts relating to the permanent ofrice, the 

Defendant is obIigated to pay the initial S 15,000.00 pursuant to the t c n n s  of the least: within 

ten days of signing the lease. plus interest at 12%. 

3 1. Under thc lease, Defendant is not con~actually responsible for the second 

$15,000 installment for permanent oEce improvements, orang additional charges for square 

footage in excess of 1.680 squart feet. 

12. Unda paragmyh 25 of the lease, the Plaintiff is entijcd to its attorneys' fees, 

statutory coun cosl ,  and all other Litigation costs q d  expenses incurred in connection with 

this action. 

13. Tne ~efcndant's counterclaims are without merit and Defendant's requests for 

equitable relief are denied. 
I 

14. Defendant is entitled ta a creditfor all paymenrs made, and payments rnadc shall 

nat hc included in the judgment amount. 

15. Plaintiff is entitled to judgment against Defendant for the amount of 

S226.994.04. 

I Findiqs of Fact and Conclusions of Law 
Page 6 

C A M P B U  D U  B A l t k .  
SMITH 6 WLZrn:. P.ILC 

ATTORNEYS AT LAW 
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I 

2 

I 6. Plaintiffis hrthercntitledrcasonableanorncy's fees under the terms ofits lease 

, in the mount of $24.570.55. 

3 

4 

5 

6 

7 

8 .  

9 

10 

11: 

2 2 

13 

17. Plaintiff is also entitled to costs incurred in the amount of $ 1,234.36. 

DATED this 5 y o f  %&h ,2006. 

. . LINDA CJ LEE 
JUDGE LINDA CI LEE 
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! % 

: i 
I I 
! !  

i 

: t 

1 i 

I :  
i 
i 1 
I !  
I 

i: 
I '  
! . . 
1 ; 
8 .  

, . 

I '  

! 
1 ! 
i ! 
1 ! ! .  I I 

! 

1 :  

i 
' j :  

! ; 
I i 
4 
! '  

! : 
, , . . , . 
, 

! . 1 . 
I ; 
, . - .  
. . 

. . 
b I 

15 

16 

1 7 .  

18 

19 
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of CampbeIl, DilIc, Barnett, Smith & WiIcy 
Attorneys for Plaintiff 

-4pproved as to form: 
Notice of Presentment Waived: 

2 1 
JohnAMcGary.WSB~51258 ' &r'3Pm 

22 - Roben BaskcntUe, WSBA #5034 
Attorneys for Defendant 
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I CAMPBELL D U  IJAREiFiT, 
ShGTH d: WILEY. P.LL.C. 
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16. Plaintiff is further tndtled reasonable atromty's fees under the t e r n  of in lease 

17. Plaindff is also entitled to costs incur-d in tfi= amount of % 1,234.56. 

DATED this day of ,2006. 

Z~Z~ZGE LINDA CJ LEE - 
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Respondent, 
v. 

07JLI:I-I ~ j ; l t : f ; g  
COURT OF APPEALS, DIVISION I1 

STtiTL OF j I 

OF THE STATE OF WASHINGTON - 8  . i C l , .  

BY.-%;;, - - ---- - -- 

AFFIDAVIT OF 
MAILING 

NORTHWEST PROPERTIES UNLIMITED, 
LLC, a Washington Limited Liability 
Company, 

GLACIER WATER PRODUCTS, LLC, a 
Washington Limited Liability Company, 

: 

No. 35467-5-11 

Appellant. 

MELINDA L. LEACH, being first duly sworn on oath, deposes 

and says: 

That on the 3 1 st day of May, 2007, she placed a true copy of the 

Brief of Respondent and Declaration of Mailing, in an envelope addressed 

to below stated as follows: 

Christy 0 .  King 
Christopher W. Brown 
The DuBoff Law Group, LLC 
Attorney for Appellee 
6665 SW Hampton Street, Suite 200 
Portland, WA 97223-8357 

Court of Appeals, Division Two 
950 Broadway, Suite 300 
Tacoma, WA 98402 

That she placed and affixed proper postage to the said envelope, 

Affidavit of Mailing 
G:\DATADBHD\M\Hood, Curtis 14619\Glacier ~ a t d  Products, LLC 003MppealMAffidavit of Mail~ng 5-3 1-07.wpd 



sealed the same, and placed it in a receptacle maintained by the United 

States Post Office for the deposit of letters for mailing in the City of 

Puyallup, County of Pierce, State of Washington. 

$;$/; - ,< - 7,, ," /- 6- 

MELINDA L. LEACH 

SUBSCRIBED AND SWORN to before me this 3 1 st day of May, 
2007. 

NOTARY PUBLIC in 
Washington residing at 
My commission expires 

Affidavit of Mailing 
G:\DATA\D\BHD\M\Hood, Curtis 14619\Glacier ~ a t d ~ r o d u c t s ,  LLC .003MppealMAffidavit of Mailing 5-3 1-07.wpd 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

