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This is an Appeal from the Superior Court of the State
of Washington for Thurston County which granted the
Respondent, City of Olympia's Motion for Summary
Judgment dismissing all claims against the City.

. PRELIMINARY STATEMENT

The Appellants will hereafter be referred to as
"Taylor". The Respondent Vicki Martin will hereafter be
referred to as "Martin". The Respondent City of Olympia will
hereafter be referred to as "Olympia". The real estate
involved Iin these proceedings is Lakemoor Lane which is
located within the plats of Lakemoor 1 and Lakemoor 3.

(See Maps Appendix 1, 2, 3, and 4)

Il. ASSIGNMENTS OF ERROR

Taylor assign as error the entry by the Thurston
County Superior Court of the Order Granting Defendant City
of Olympia's Motion for Summary Judgment which reads in
part as follows:
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"Based on the foregoing, the Court finds there is no
genuine issue as to any material fact and Defendant City of
Olympia is entitled to a summary judgment as a matter of
law. Now, therefore, it is hereby

ORDERED, ADJUDGED AND DECREED that
Defendant City of Olympia's Motion for Summary Judgment
shall be and is hereby granted and this matter is hereby
dismissed with prejudice as to Defendant City of Olympia
only."

This Order was signed on October 13, 2006 and filed
with the Clerk on October 17, 2006. (CP 176-178, Appx. 5)

lll. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Was Lakemoor Lane dedicated as a city street
(lane) by the plats of Lakemoor 1 and 3.

2. Did Lakemoor Lane become a city street (lane)
by reason of common law dedication?

3. Is the City of Olympia, by reason of its

acquiescence to the use of its easement (Lakemoor Lane),
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liable for the collection and transportation of surface waters
from the lots abutting thereon onto the Taylor lot?

4. If Lakemoor Lane is a city lane by reason of
either dedication or common law dedication, was there an
issue of fact with respect to whether Lakemoor Lane created
a liability on the part of the City of Olympia because
Lakemoor Lane conducted surface waters from the lots
abutting thereon onto Taylor's lot.

IV. PROCEEDINGS BELOW

A. On February 4, 2004, Taylor filed a Complaint
with the Thurston County Clerk seeking to enjoin Martin from
collecting and discharging waters upon Lakemoor Lane
which carried the waters onto the Taylors' lot. (CP 6-9.)

B. On November 4, 2005, an Order was entered
permitting amendment to the Complaint and joining the City
of Olympia as an additional party. (CP 28-29.)

C. On November 14, 2005, an Amended

Complaint was filed. Taylor sought by said Amended
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Complaint, an injunction permanently enjoining Martin and
Olympia from their unlawful collection of surface waters and
their discharge upon Taylor's lot. (CP 30-34.)

D. On December 21, 2005, Olympia filed its
Answer to Amended Complaint. (CP 13-16.)

E. On August 23, 2006, Olympia filed its Motion
for Summary Judgment. (CP 51-62.) This Motion was
supported by the Declaration of Jeffery S. Meyers. (CP 78-
120.), the Declaration of Amy Chastain, (CP 63-77.), and the
Declaration of Victor L. Whitiger, PLS. (CP 47-50.)

F. Taylor's Response to the Motion for Summary
Judgment was supported by the Affidavit of Don W. Taylor,
(CP 138-166.), Affidavit of Edward Swan, (CP 132-134.),
Affidavit of Gareth M. Johnson, (CP 167-173.), and Affidavit
of Monique J. Taylor. (CP 135-137.)

G. Motion for Summary Judgment was argued
and an Order Granting City of Olympia's Motion for

Summary Judgment was entered on October 13, 2006 and
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filed with the Clerk on October 17, 2006. (CP 176-178,
Appx. 5)

H. On November 9, 2006, Taylor filed a Notice of
Appeal to the Court of Appeals. (CP 179-184))

I A Motion for Voluntary Non-Suit as to
Defendant Vicki Martin was filed on March 23, 2006. (CP
46.)

J. On January 16, 2007, a Judgment Granting
Plaintiffs' Motion for Voluntary Non-Suit Against Defendant
Vicki Martin was entered. (CP 198-199.)

V. FACTS

1. Bracy & Thomas provided survey services for
the plats of Lakemoor. During the course of providing these
services and the preparation of the plats of Lakemoor, a map
showing a roadway easement was prepared and recorded
under Thurston County Auditor's File Number 768000 in
Volume 432 at page 521. This roadway, amongst other
things, provides access to Lots 96-100, 107, 109 and 111 of

the Plat of Lakemoor, Division 1. It also provides access to
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the easterly portion of what is now Lot 1 of Lakemoor,
Division 3. The north boundary of this roadway is six feet
(6') West and 62.48 feet North of the Southeast corner of
what is now Lot 1 of Lakemoor Division 3 (Affidavit Gareth
M. Johnson, CP 167-173, Appx. 1, 2, 3 and 4.)

2. The map of Lakemoor 1 was recorded on
September 2, 1966. The map of Lakemoor 3 was recorded
on August 1, 1968. The north 62.48 feet of Lakemoor Lane
is included within Lot 1 of Lakemoor Division 3. The plat
map shows Lakemoor Lane extending from the Southeast
64.48 feet of Lot 1 of Lakemoor 3 South and West to
Lakemoor Drive. (CP 167-173, Appx. 1, 2, 3 and 4)

3. The dedication of the plat maps of Lakemoor 1
and Lakemoor 3 material hereto provide as follows:

"Ken Lake Development Company, a corporation,
owner in fee simple of the land hereon and platted hereby,
hereby declares this plat and dedicates to the use of the
public forever, all streets, lanes, drives, etc., shown on the
plat hereon for public purposes, not inconsistent with the use
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thereof for public highway purposes; also the right to make
all necessary slopes or cuts or fills upon the lots and block
shown on this plat in all reasonable original grading of all
streets, lanes, drives, etc. shown hereon, and also dedicates
to the public the easements shown hereon for the purpose of
maintaining, operating, and repairing the utilities contained in
said easements;" (emphasis ours) (CP 140-141.)

The protective covenants and dedications applicable
to Lakemoor provide in part as follows:

"E. Easements. ***An easement is hereby further
reserved for and granted to the City of Olympia for all
drainage and sewer line connections shown on the plat other
than those located within the public ways shown on plat for
the purpose of installing, laying, constructing, renewing,
operating, and maintaining drainage and sewage facilities for
said subdivision and other property adjacent thereto.”

"O. Sewage Disposal. A sewage system and

disposal system connecting to the sewage system of the City
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of Olympia is provided to each lot by sewer lines owned by
the City of Olympia, and no private septic tank or cess pool
system shall be constructed on or permitted to remain on
any lot within the subdivision.” (CP 141.)

4. The homes constructed on Lots 96-99 of
Lakemoor 1 are constructed upon a bench. Don Taylor
estimated these homes to be 50-70 feet above the grade of
Lakemoor Place which is the street on the Easterly boundary
of said lots. Access to these homes by automobile from
Lakemoor Place is impossible. All of these homes are
accessed by Lakemoor Lane. (CP 142))

5. The Taylors purchased Lot 97, Lakemoor 1, in
November, 1969. They moved onto the property shortly
before Thanksgiving 1969. The Taylors home was the only
home on Lots 96-100 (the lots of the Easterly side of
Lakemoor Lane) in 1969. The home of David and Wendy
Stephens was in existence in 1969. This home is located on

that portion of Lots 101 and 109 of Lakemoor 1 lying
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Northerly of Lakemoor Lane. This lot is now owned by
Vicky Martin. The home of Frances D. Baker and Marie A.
Baker was located on the property which is now Lot 1 of
Lakemoor 3. At the time the Taylors purchased their lot and
moved onto the same, Lakemoor Lane was paved. (CP
138-166.)

6. There is a sanitary sewer running North and
South along the Westerly boundaries of Lots 91-99 of
Lakemoor 1. The sewer is installed under Lakemoor Lane.
A lateral extends along the boundary to Lots 97 and 98 to
the sewer on Lakemoor Place. There is manhole to the
sewer at the intersection of the sewer and the common
boundary between Lots 97 and 98 of Lakemoor 1. This
sewer removes sewage discharged from Lots in Lakemoor 1
and Lakemoor 3 abutting upon the same and lying to the
West. The sewer connection for Lots 96-100 is the sewer
that lies in Lakemoor Place and Lakemoor Drive along the

Easterly boundary of said lots. (CP 142.)
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At the time the Taylors purchased Lot 97 and the
commencement of their occupation of their home, there was
no flooding. As time passed, residences were built on the
lots lying to the West of Lot 97. As the lots were improved,
water was collected along the Easterly edge of Lakemoor
Lane which acted as a trough directing the water to Lot 97.
(CP 142-143))

In November 2003, Vicki Martin connected the
downspouts from the Easterly edge of the roof of her house
to a pipe which carried the water East and deposited it onto
Lakemoor Lane. (CP 143) (Affidavits of Monique Taylor, CP
135-136, and Don W. Taylor, CP 142-143.)

7. The City of Olympia uses Lakemoor Lane to
access its sanitary sewer and to pick up garbage from Lots
96-100. (CP 143)

8. Lakemoor Lane comes to an end in the middle
of the lot owned by Edward and Shirley Swan. (Lot 96

Lakemoor 1) Most of the vehicles that use Lakemoor Lane
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use the circular driveway on Lot 97 as a turnaround cul-de-
sac. (Affidavit of Monique Taylor, CP 136.)

The residents of Lots 96-100 of Lakemoor 1 use
Lakemoor Lane to access their homes. Services and
installations provided by telephone and television workman
use Lakemoor Lane. Deliveries made by United States
Postal Service, FedEx and UPS use Lakemoor Lane.
Services and repair people, i.e., Acme Fuel, Woolett
Plumbing, and Sunset Air use Lakemoor Lane. Non-
residents who apparently are out for a drive, drive onto
Lakemoor Lane. People campaigning for election or re-
election use Lakemoor Lane. Emergency services, i.e.,
ambulance, police, and fire departments, and people who
come to examine or service this sewer use Lakemoor Lane.
The use of Lakemoor Lane is similar to the use of other
streets in the Lakemoor plats. (CP 138-166.)

9. Edward Swan and his wife, Shirley, are the
owners of Lot 96 of Lakemoor 1. Ed Swan has observed
workers from the City of Olympia use Lakemoor Lane to
BRIEF OF APPELLANTS
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access the sewer line which runs in the center of Lakemoor
Lane in the vicinity of Lots 96 and 97 of Lakemoor 1.
Garbage trucks pick up garbage cans on a weekly basis for
those who reside on the East side of Lakemoor Lane from
Lot 96 South. The cans are deposited each week along the
Southerly border of Lakemoor Lane pursuant to instructions
from the City of Olympia. Ed Swan has observed the City of
Olympia repair at least one chuck hole in Lakemoor Lane.
This occurred about five (5) years ago after Ed Swan notified
the City of Olympia of the fact that his wife had tripped and
fell, which fall was caused by the chuck hole. Olympia, after
being notified of this accident repaired this hole. (Affidavit of
Ed Swan, CP 132-134, Affidavit of Monique Taylor, CP 135-
137, and Affidavit of Don W. Taylor, CP 138-166.)

10. At the time the Taylors purchased Lot 97, they
experienced no flooding. As time passed, residences were
built on the lots lying to the West of Lot 97. As these lots
were improved, water collected on the Westerly edge of
Lakemoor Lane, which acted as a trough and directed the
BRIEF OF APPELLANTS
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water onto the Taylor lot. The flooding became more severe
with the connection of the downspouts from the Martin lot to
Lakemoor Lane. Water ultimately seeped into the crawl
space under the Taylor house advancing into the lower level
of their home. The Taylors took remedial action to divert the
water from their home. (CP 142-143.)

VI. ARGUMENT

1. Summary Judgment Standard: If there is no genuine

issue as to any material fact, the moving party (City of Olympia) is
entitled to Summary Judgment. The Summary Judgment is based
upon the pleadings, depositions, answers to interrogatories, and

admissions. Tran v. State Farm Fire & Casualty, Co., 136 Wn.2d.

214, 223, 961 P.2d. 358 (1998). However, a Summary Judgment
Motion can only be sustained if there is no genuine issue of material
fact, looking at all evidence and inferences in a light most favorable to

the non-moving party. Shah v. Allstate Insurance Co., 130 Wn.App.

74 (2005) at page 80.

2. Ownership of Land: The City of Olympia attempts to

defeat the claim of Plaintiffs by arguing the Dedicators of the plats of
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Lakemoor did not own the land upon which the lane is constructed.
The southerly portion of Lakemoor Lane is constructed on lots 107
and 109 of the plat of Lakemoor Division 1. The easterly portion of
Lakemoor Lane includes parts of Lots 96 through 100 and Lots 107,
109 and 111 of Lakemoor Division 1 and Lot 1 of Lakemoor Division
3. Clearly, at the time of creation of Lakemoor Lane, as shown on the
Roadway Easement Map and the dedication as set forth in the
dedication of Lakemoor Division 3, the Dedicators in fact owned the
land crossed by Lakemoor Lane.

3. Plat Dedication: RCW 58.17.165 pertains in part to

dedications. It provides in part as follows:

"If the plat or short plat is subject to a
dedication, the certificate or separate
written instrument shall contain the
dedication of all streets and other areas
to the public, and individual or individuals,
religious society or societies or any
corporation, public or private as shown on
the plat or short plat . . ."

It further provides:
"Any dedication, donation or grant as
shown on the face of the plat shall be
considered to all intents and purposes as
a quit claim deed to said donee or
donees, grantee or grantees for his, her
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or their use for the purpose intended by
the donors or grantors as aforesaid.”

Johnston v. Medina Improvement Club, 10 Wn. (2d) 44 (1941) at

page 56, states in part as follows:
"Dedication originates in the voluntary
donation of the owner or seller, and when
the intention of the owner to dedicate is
clear, manifest, and unequivocal, whether
by a written instrument or by some act or
declaration of the owner manifesting his
clear intent to devote the property to
public use, it becomes effective for that
purpose. Shell v. Poulson, 23 Wash.
535, 63 Pac. 204." Coming v. Aldo, 185
Wash. 570, 55 P. (2d) 1093.

4. Common Law Dedication:. Common law dedication is

described in Forrester v. Fisher, 16 Wn. P.2d., 516 (1943) as follows:

"There are two things which are
absolutely essential to a valid common
law dedication: (1) An intention on the
part of the owner to devote his land, or an
easement in it, to a public use, followed
by some act or acts clearly and
unmistakably evidencing such intention;
and (2) an acceptance of the offer by the
public. In making a dedication, no
particular formalities are necessary. The
statute of frauds is not applicable in such
cases, and therefore, a deed or other
instrument of writing is not necessary,
though, of course, a dedication may be
made by deed. The intention to make a
dedication may be shown by particular
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acts of the owner, such as throwing open
his land to public travel, or platting it and
selling lots with reference to the plat, or
acquiescing in_or positively assenting to
its use by the public, or, in short, by any
act  positively  and unequivocally
indicating such intention." Seattle v. Hill,
23 Wash. 92, 97, 62 Pac. 446. Forrester
v. Fisher, supra p. 338. (Emphasis ours).

Richardson v. Cox, 108 Wn.App. 881, 26 P.3d. 970 at

pp. 890-891, states in part as follows:

"[4,5] A common law dedication is the
designation of land, or an easement on
such land, by the owner, for the use of
the public, which has been accepted for
use by or on behalf of the public. A
dedication may be either express (i.e.,
the intent is expressly set forth in a deed,
or by oral or written declaration) or
implied (i.e., evidenced by some act or
course of conduct by the property owner
from which a reasonable inference of
dedication my be drawn). Black's Law
Dictionary 412 (6th ed. 1990).

By dedicating the property, the owner
reserves no rights that would either be
incompatible or interfere with the full
public use. The intent to dedicate
property for public use is evidenced by
presenting for filing a final plat or short
plat that shows the dedication on its face.
Acceptance by the public is evidenced by
approval of the final plat or short plat for
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filing with the appropriate governmental
unit. RCW 58.17.020(3)."

The intention on the part of the developer owner to dedicate
Lakemoor Lane as a public street (lane) is clearly shown by the
dedication on Lakemoor Division 3 and the establishment and
construction of the roadway easement. The City of Olympia has
approved this dedication by its acceptance of the plat of Lakemoor 3.
Any owner of any lot directly impacted by Lakemoor Lane clearly
expressed their intention to join in the dedication by their
acquiescence in the dedication, the construction of the road, and their
use of the road. This dedication was clearly accepted by the public
by its use of the road. The City of Olympia has accepted the
dedication by its acquiescence in the construction and use of
Lakemoor Lane.

5. Olympia's Liability Re: Casting of Water Onto

Plaintiffs Property: There is an issue of fact with respect to

whether or not Lakemoor Lane. The facts strongly support dedication
of Lakemoor Lane as a public lane of the City. There is an issue of

fact as to whether Olympia allowed the use of its sanitary sewer
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easement to conduct the surface waters onto Plaintiffs lot. The use
of the land encompassed within the sanitary sewer easement is
sufficient to create liability on the City of Olympia. Rather than acting
only to approve the plans of the developer, Olympia allowed the
installation of the lane upon its property and the use of the property to
collect and convey the water onto the Taylor lot, to their damage.

Phillips v. King County, 136 Wn. 2d. 946, 968 P.2d. 871 (1998) at

page 996.
VIl. CONCLUSION

The Order and Judgment Dismissing the City of
Olympia with prejudice from this action should be reversed
and this matter should be remanded to the Superior Court
with direction that it recognize Lakemoor Lane as a
dedicated lane of Olympia and directing further proceedings
with respect to the liability of the City of Olympia for the

casting of waters upon the Taylor lot.

BRIEF OF APPELLANTS 18
DON W. TAYLOR AND MONIQUE TAYOR
35111-1-1l



Respectfully submitted,

Fra:)( W. Gfoundwa+tes, WSBA #15970
Of Hristoe, Taylor & Schultz, Ltd., P.S.

Attorneys for Plaintiffs
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SUPLRIOR COURT
HURSTON CVINT Y WA SH

06 Qo 17 A1 06

BETTY L G D CLiRe
A

DEPUTY
SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY

DON TAYLOR and MONIQUE TAYLOR,
husband and wife,
NO. 04200217 3

Plaintiffs,
Vs. ORDER GRANTING
DEFENDANT CITY OF
VICKI MARTIN, a married woman OLYMPIA’S MOTION FOR

dealing with sole and separate property, SUMMARY JUDGMENT
and the CITY OF OLYMPIA,

Defendants.

THIS MATTER came on for hearing upon the motion of the defendant, City of
Olympia, for an order granting summary judgment of dismissal as to this defendant.

Defendant City of Olympia appeared by and through its attorney, Jeffrey S.

Myers of Law, Lyman, Daniel, Kamerrer & Bogdanovich, P.S., plaintiff appeared by and

through the firm of Fristoe, Taylor and Schultz, Ltd., P.S., and defendant Vicki Martin

appeared pro-se.
The Court having heard argument and considered the files and records herein
including:
1. The following pleadings submitted by defendant City of Olympia:
Defendant’s Motion for Summary Judgment;
b. Declaration of Amy Chastain;
C. Declaration of Victor L. Whittaker, P.L.S.;
d. Declaration of Jeffrey S. Myers; and

KAMERngé IémgngANch'H P
ORDER GRANTING DEFENDANT M_mfﬂ amffj.? ICH, P.S.

CITY OF OLYMPIA’S MOTION FOR 2674 RW JOHNSON RD., TUMWATER, WA 98512

PO BOX 11830, OLYMPIA, WA 98508-1880

SUMMARY JUDGMENT'I ‘} '{‘ Fi “3‘ ;‘({ E f} (360} T54-3480 FAX: (360) 357.35}1
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e. Defendant City of Olympia’s Reply Brief in Support of Motion for
Summary Judgment. - _

2. The following documents submitted by the plaintiff:
Plaintiff's Memorandum Re: Summary Judgment
b. Declaration of Don W. Taylor
c. Declaration of Monique J. Taylor
d. Affidavit of Edward Swan
e. Affidavit of Gareth M. Johnson
3. The following documents, if any, submitted by defendant Vicki Marin,
None.

Based on the foregoing the Court finds that there is no genuine issue as to any
material fact and defendant City of Olympia is entitled to a sumrﬁary judgment as a
matter of law. Now, therefore, it is hereby .

ORDERED, ADJUDGED AND DECREED that defendant City of Olympia’s
motion for summary judgment shall be and hereby is granted and this matter is hereby

dismissed with prejudi(.:f_:has to defendant City of Olympia. emwy .

. I -
DATED this % day of Omodl.eﬂ— , 2006.
Ho
Presented by:
LAW, LYMAN, DANIEL,

KAMERRER & BOGDANOVICH, P.S.

Approved for entry:
FRISTOE, TAYLOR & SCHULTZ, P.S.

(pRrev~DwaTen
WEBA 4 15970 MELAgé gmgm DANIEL,
ORDER GRANTING DEFENDANT KAMERR mfvggf}ﬁ? VicH. 5.
¥
CITY OF OLYMPIA’S MOTION FOR B SR 3100, Curtbrn vt Sasc B0

SUMMARY JUDGMENT - 2 S A HHEY (160) 754-3480 FAX: (360) IS7-3511
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VICKIﬂ/ MARTIN

Vickig’Martif, Defendant pro se

ORDER GRANTING DEFENDANT
CITY OF OLYMPIA’S MOTION FOR
SUMMARY JUDGMENT - 3

LAW, LYMAN, DANIEL,
KAMERRER & BOGDANOVICH, P.S.
ATTORNEYS AT LAW
2674 RW JOHNSON RD., TUMWATER, WA 98512
| PO BOX 11880. OLYMPIA. WA 98508-1880
:}' t: P\ H l‘f ?J *‘} {360) 754-3480 FAX: (360 357-3511
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION Ii

DON TAYLOR and MONIQUE TAYLOR,
husband and wife, NO. 35520-5-lI

THURSTON COUNTY CAUSE NO.:
04-2-00217-3

Plaintiffs-Appellants,
VS. AFFIDAVIT OF SERVICE OF
APPELLANTS BRIEF

VICKI MARTIN, a married woman
dealing with her sole and separate
property, and the CITY OF OLYMPIA,

Defendants-Respondents.

STATE OF WASHINGTON)
) Ss.
County of Thurston )

Don W. Taylor, being first duly sworn on oath, deposes and says:

1. | am over the age of 21 years, a citizen of the United States, a resident of
Thurston County, Washington, and competent to be a witness herein. | make this Affidavit
from my own personal knowledge.

/

FRISTOE, TAYLOR & SCHULTZ, LTD., P.S.

LAWYERS
AFFIDAVIT OF SERVICE OF Suite 1, Professional Arts Building
206 - 11th Avenue SE
APPELLANTS BRIEF - 1 Olympia, WA 98501

Telephone (360) 357-5566
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2. On March 22, 2007, | served Respondent by enclosing in an envelope a
copy of Appellants Brief which envelope was specifically addressed as follows:

Jeffrey S. Meyers

Law, Lyman, Daniel, Kamerrer
& Bogdanovich, P.S.

P.O. Box 11880

Olympia, WA 98512

3. On March 22, 2007, | deposited said envelope with the brief, together with a
copy of this Affidavit, enclosed therein into the United States Mail, postage prepaid at the
post office in Olympia, Washington.

4. | am informed, believe, and therefore state that there is regular mail service

between the United States Post Office in Olympia, Washington, and the addresses above-

/./ ///
% Y
Don W. Taylor /

SIGNED AND AFFIRMED before me on March 22, 2007, by Don W. Taylor.

A
M

P %
STy Qs "’ i/ Lt
\) ess e, Z,
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stated.

S§:§ P\g\{f ".. xZ NOTARY PUBLIC in and for the State of
§D:g ‘\0\ < 525 Washington, residing at (J,,rl, :
z s p\)%\’ S8 My commission expires - 23,15
",: . f_EB '2'%" (:\‘\ -
, L XE L]

FRISTOE, TAYLOR & SCHULTZ, LTD., P.S.

LAWYERS
AFEIDAVIT OF SERVICE OF Suite 1, Professional Arts Building
206 - 11th Avenue SE
APPELLANTS BRIEF - 2 Olympia, WA 98501

Telephone (360) 357-5566




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

