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A. ASSIGNMENTS OF ERROR

Assignments of Error

1. The revision court erred when it awarded the wife a share of
the husband’s military disability benefits when the disability
was not contemplated at the time of divorce, because the court
erred in its reliance on In re Marriage of Jennings, 138 Wn.2d
612, 980 P.2d 1248 (1999), because Jennings dealt only with
the state law issue of whether the decree could be reopened
under CR 60(b)(11), and did not address whether federal law

prohibits such an award.

Issues Pertaining to Assignments of Error

Issue: Did the court’s modification of the decree of dissolution
awarding the ex-wife spousal maintenance, and ordering that said
maintenance be calculated from the combined sum of the husband’s
military retirement and disability benefits, violate the prohibition against
division of military disability benefits in divorce cases mandated by 10
U.S.C. § 1408, and the United States Supreme Court’s decision in Mansell

v. Mansell, 490 U.S. 581 (1989)?



B. STATEMENT OF THE CASE

Statement of the Case: The facts of the case are undisputed. Lloyd

Michael and Ute Michael divorced in 1981. CP 14-18. On April 13,
1984, the decree was modified in accordance with 10 U.S.C. § 1408, the
Uniformed Services Former Spouses Protection Act (USFSPA). CP 14-
18. The wife was awarded 35.86% of the husband’s military
“entitlement.” CP 14-18.

In January 2006, Ms. Michael began receiving her share of the
husband’s military retirement benefits. CP 1-2. In March of that year,
Mr. Michael began receiving military disability benefits. CP 1-2. In
accordance with federal law, his retirement benefits, along with Ms.
Michael’s share of those benefits, were reduced by the amount of the
disability benefits. CP 1-2. Ms. Michael brought this action in the court
below to restore her portion of those waived retirement benefits. CP 1-2.

Ms. Michael’s motion to vacate or modify the 1984 decree of
divorce was heard on October 10, 2006 by Pierce County Superior Court
Commissioner Pro Tem Ronald Thompson. CP 25. The court denied the
motion, finding that the court did not have jurisdiction over the husband’s
military disability benefits. CP 25. Ms. Michael moved the court for

reconsideration. CP 26-27.



That motion was heard on October 20, 2006 by Judge John
Hickman. CP 28-30. The court reversed the commissioner’s order,
finding that the Washington Supreme Court’s decision in Jennings, supra,
and the subsequent Court of Appeals interpretation of that decision in
Marriage of Perkins, 107 Wn. App. 313 (2001), was on point and
controlling in the present case. CP 28-30. The court ordered Mr. Michael
to pay “compensatory spousal support in an amount equal to 35.86% of
the combined military disability and retirement pay received by the
Petitioner... [minus] the amount of Petitioner’s retirement pay actually
received by Respondent from DFAS for her share of retirement pay.” CP
28-30. The court also awarded the wife back support, dating to March 1,
2006, and attorney’s fees in the amount of $1,500. CP 28-30.

Mr. Michael appeals the court’s ruling on the grounds that 10
U.S.C. 1048, the Uniformed Services Former Spouses Protection Act
(USFSPA), prevents the award of military disability benefits to a spouse in
a dissolution, whether the extent of the military spouse’s disability is

known at the time of the divorce or becomes apparent at a later time.

C. SUMMARY OF ARGUMENT

The court on revision erred in modifying the decree of dissolution

by awarding the respondent compensatory spousal maintenance calculated




from the husband’s combined military retirement and disability benefits
because it erred in finding that the post-dissolution award of military
disability benefits to a former spouse, when the disability was not known

or claimed at the time of the divorce, is not barred by the USFSPA.

D. ARGUMENT

1. STANDARD OF REVIEW.

The court reviews questions of law de novo. Woldson v.

Woodhead, 159 Wn.2d 215 (slip opinion, p. 5) (2006).

2. THE TRIAL COURT ERRED IN AWARDING A
PORTION OF THE HUSBAND’S DISABILITY
BENEFITS TO THE WIFE BECAUSE THE USFSPA,
10 U.S.C. § 1408(C)Y(1), SPECIFICALLY PROHIBITS
THE DIVISION OF DISABILITY BENEFITS IN A
DISSOLUTION ACTION.

The United States Supreme Court in Mansell confirmed that the
USFSPA specifically bars state courts from dividing disability pay in

dissolution actions:



[T]he legislative history, read as a whole, indicates that

Congress intended both to create new benefits for former

spouses and to place limits on state courts designed to

protect military retirees....[W]e hold that the Former

Spouses' Protection Act does not grant state courts the [490

U.S. 595] power to treat as property divisible upon divorce

military retirement pay that has been waived to receive

veterans disability benefits.

Mansell v. Mansell, 490 U.S. 581, 594-95 (1989).

Following the Mansell decision, the Washington Supreme Court
stated that “a trial court may not...divide and distribute the disability pay
or value it and offset other property against that value.” In re Marriage of
Kraft, 119 Wn.2d 438, 451 (1992). In 2001, the Perkins court held that
the USFSPA barred the trial court from dividing the husband’s disability
benefits, stating that “a trial court may not divide a veteran’s disability
pension and award part of it to the nondisabled spouse, even if the court
labels its award as ‘maintenance’.” Perkins, supra, at 327.

The revision court found that the Jennings and Perkins were on
point and controlling, and that relief was proper under CR 60(b)(11). The
revision court specifically noted its reliance on the Perkins interpretation
of the Jennings case. Verbatim Transcript of Proceedings, Motion for
Revision, October 20, 2006, p. 10, In. 25 through p. 11, In. 2. The federal
issue of whether the award was barred by the USFSPA was not addressed

by either party in Jennings. The Washington State Court of Appeals in

Perkins stated this fact clearly:



...[N]o one contended that the trial court had violated
federal law when it entered its 1992 decree, or when it
entered its 1996 order revising the 1992 decree....The
question discussed in Jennings was whether state law
afforded the wife a remedy when, years after the original
decree, the husband waived most of the service pension that
the trial court had properly divided and distributed in its
original decree.

Id. at 325-26 (emphasis in original). The Perkins court went on to
clarify the state court’s powers at the time of dissolution, under

federal law:

[A] Washington dissolution court may not divide or
distribute a veteran’s disability pension, but it may consider
a spouse’s entitlement to an undivided veteran’s disability
pension as one factor relevant to a just and equitable
distribution of property under RCW 26.09.080 and as one
factor relevant to maintenance under RCW 26.09.090....

Id., at 322-23.

The revision court in the instant case did not merely consider those
benefits as a means to pay maintenance. Instead, the revision court
calculated the amount of maintenance as a direct percentage of the
combined amount of the husband’s military retirement and disability
benefits. This is direct opposition to the court’s holding in Perkins, and the

U.S. Supreme Court’s holding in Mansell.

3. CASE LAW IN OTHER STATES.




There is a sharp division among states as to whether disability
benefits may be divided when those benefits are claimed post-dissolution.

For example:

Kansas

Kansas courts have held that trial courts cannot divide disability
benefits at the time of divorce, or after a subsequent disability

determination.

Mansell makes it perfectly clear that the state trial courts
have no jurisdiction over disability benefits received by a
veteran. The trial court in this case cannot order [the
husband] to change the payments back to retirement
benefits, and it cannot order him to pay his disability
benefits to [the wife]. We conclude the court may not do
indirectly what it cannot do directly....In the long run, [the
wife] was awarded an asset which has significantly
declined in value. We do not believe that when an asset
awarded under a divorce decree has subsequently declined
in value, the party harmed thereby can reopen the divorce
and demand additional property or more payments. In
essence, this is what [the wife] seeks in this matter.

In re Marriage of Pierce, 982 P.2d 995, 998; 26 Kan. App.2d 236
(1999) (emphasis added).

New Mexico
The New Mexico Court of Appeals held that courts may make

equitable awards based on a post-dissolution award of disability benefits,



but states clearly that those awards must not specify the disability benefits
as the source of the award.

The trial court's order does not identify disability payments

as the source of the payments. Instead, the order leaves it to

Husband to determine how he will pay the judgment.

Therefore, the order does not violate Mansell because the

"critical factor, for the purposes of complying with federal

law, is that the court order does not specifically require that

disability benefits provide the source of the funds paid to

the non-military spouse."
Hadrych v. Hadrych, 149 P.3d 593 (2006) (citing Scheidel v. Scheidel, 4
P.3d 670, 129 N.M. 223 (2000)). California courts have followed a
similar line of reasoning. See In re Marriage of Krempin, 70 Cal.App.4th

1008, 83 Cal.Rptr.2d 134 (1999).

Idaho

In McHugh v. McHugh, the Idaho Court of Appeals upheld a post-
dissolution award of a portion of disability benefits to an ex-spouse. 861
P.2d 113, 124 Idaho 543 (1993). This case is distinguishable from the
instant case, however. In McHugh, the parties entered into a settlement
agreement at the time of dissolution which included an agreement that the
wife would receive a set amount of the husband’s military retirement
benefits. The court concluded that the post-dissolution award was merely

giving effect to the settlement agreement. In the instant case, no such



agreement was made. Tennessee also follows this line of reasoning
regarding settlement agreements. See Johnson v. Johnson, 37 S.W.3d 892

(Tenn. 2001).

Arizona
Arizona courts, on the other hand, have held that post-dissolution
awards of disability benefits are not in violation of Mansell:
And, as we stated in Gaddis, we will not allow a "former
spouse, post-decree, to transform retirement benefits
constituting community property to [other, non-retirement]
benefits constituting separate property.” We therefore
conclude that Mansell does not preclude wife from
obtaining the relief requested...
Harris v. Harris, 991 P.2d 262; 195 Ariz. 559 (1999)(citing In re
Marriage of Gaddis, 957 P.2d 1010; 191 Ariz. 467 (1997))(internal

citations omitted).

Summary of Qut-of-State Case Law

State court decisions in this area have been widely varied;
however, most states agree that Mansell restricts, at least to some degree,
the ability of state courts to modify decrees of dissolution when the
military spouse begins receiving disability benefits after the date of

divorce.




4. PRINCIPLES OF STATUTORY
INTERPRETATION DICTATE THAT COURTS
MUST AVOID REACHING ILLOGICAL
CONCLUSIONS IN INTERPRETATION OF
STATUTES.

“In interpreting a statute, the primary objective of the court is to
ascertain and carry out the intent and purpose of the legislature in
creating it.” Fraternal Order of Eagles, Tenino Aerie No. 564 v. Grand
Aerie of Fraternal Order of Eagles, 148 Wn.2d 224, 239-40 (2002). “A
statute should be construed in light of the legislative purposes behind its
enactment.” State v. Day, 96 Wn.2d 646 (1981). To that end, courts must

construe legislation to avoid absurd or illogical results.

The United States Supreme Court in Mansell, in barring the
distribution of military disability benefits in divorces, bluntly stated its

views on the language of the USFSPA:

We realize that reading the statute literally may inflict
economic harm on many former spouses. But we decline to
misread the statute in order to reach a sympathetic result
when such a reading requires us to do violence to the plain
language of the statute and to ignore much of the legislative
history....

Mansell at 594.

10



Both the plain language of the statute and its interpretation by the
courts indicate that Congress intended for veterans’ disability benefits to
be protected from division in dissolution cases. It is irrelevant whether
disability is apparent at time of divorce or becomes apparent later, if the
ex-spouse is allowed to access the serviceperson’s disability benefits when
the disability does become apparent, the court is essentially dividing those
benefits in advance. If those benefits are instead divided post-dissolution,
the result is the same — this would be directly contrary to the purpose of
the statute, and would be a nonsensical result given Congress’ clear intent
to shield disability benefits from division. It is absurd to assume that
congress intended to create a class of disabled veterans who are penalized
for the simple reason that their disability was not apparent on the date of

their divorce.

E. CONCLUSION

The revision court’s modification of the decree of dissolution
awarding the ex-wife spousal maintenance, and ordering that said
maintenance be calculated from the combined sum of the husband’s

military retirement and disability benefits, was in err because:

11



It violated the prohibition against division of military
disability benefits in divorce cases mandated by the USFSPA
(10 U.S.C. § 1408), because the award of compensatory
spousal was based on the amount of the husband’s military
disability benefits;

It violated the United States Supreme Court’s decision in
Mansell, because it awarded the wife a share of the
husband’s military disability benefits;

The revision court improperly relied on the Jennings case,
and the Perkins court’s interpretation of that case, because
Jennings did not address the federal question at issue here;
and

The revision court’s reading of the USFSPA creates an
illogical and impermissible result in that it essentially creates
a class of disabled veterans who are exempt from the
protection of the law for the simple reason that they were not
aware of the full extent of their disability at the time of their

divorce.

Appellant respectfully requests that:

. The order of the court modifying the decree of dissolution

be reversed;

12




2. The ruling of the commissioner be reinstated; and
3. The wife be ordered to pay the husband’s attorney fees on

appeal.

o

L. Carla Austin
Attorney for Appellant
W.S.B.A. # 36875

13




12 .

zzszzasskzazsz;;a

L
238 o ® N OE N -

SUPERIOR COURT OF ¥ASHINGTON FOR PIRRCE COUNTY

In're the marriage of’
NO. 299268

ORDER MODI PYING
DECREE OF DISSOLUTION

FLOYD RUSSELL MICHARL,

| Petitioner,
and |

UTE ALBERTINE MICHAKL,
| Rospondent.

|t o il N et o S N o

THIS MATTER haviag come on regularly for hearing upon the

] Petition of the respoadeat and upon a showing that the respondent
18

was eatitled to bhave her Petition considered hy the Court, neither
of the partios beiag proesent but both of them being represented by
counsel, and the Court having read the depositions of bhoth parties
as well ana the briefs filed herein and the other pleadings in the
“file, sad having heard the arguments of counsel, und~hqltov1n¢
iteelf to be fully advised, now, thereof, it is hereby = |

ORDERED, ADJUDGED AND DRCREED that the ortginal’ Findingl
of Pact. Conclusions of Law, and Decree of Dissolution’ entered in
this matter boe amended in the following respects:

Petitioner™ in ‘the Findings of Fact, and where, in the Decree of
‘Dissolution, that sanme property is mentioned, any reference to the

award ‘to the petitioner of "All potential interest in the military

retiremeat that has accrued through his military gervice.” is to
be changed in both the Findings of Fact and the NDecree of
Dissolution, to read as follows: The respondent shall have an
avard of $260.90 per month as her community interest in the

THE CAMERON LAW OFFICES
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petitiomer/husband's military retiremeat. While the Court finds:
that the parties were married for 17 year : :

titioner /‘!':fnnb'nf"nd 's eatitlement,; .vhich is ﬁs

‘parties to be $725.00 as of the date of this 1 ncatloa. I"nf
the eveat of asy future uormol ia. the peti éou.r/hu-buld‘

| eatitlements, the respondesnt/wife's proportiomsis share shall be
iscressed acocordiagly based oa the perceatage factor cited.

Oader Coaclusioas of .Law add: the following: The military

4 retiremeat compeasatioa previously awarded in toto to the hushaad
48 fouand to be subject to a community interest of the.

respoadeat/vife, based oa Pederal lavs enacted ia early 1983, as s
part of the defease authorization act for fiscal year 1683,

codified at 10 U.8.C. Sec. 901-9806, more familiarly known as

“Uatfora 8Services Pormer 3pouses Protection Act.”™ This

-hu.unm mou.d the deaisioa of the U.8. auprono Court. in-

7. 48% U.8, 210, 60 L.Bd. 24 589, 101 s. cz. zvaa{,.‘

'(xnx). nluh had held that such military retirement pay is the

saperate property of the spouse receiving it. In linht of this

.sew legislation, the retired pay of the petitioaer hontu l'loyd—
[ »: vichael, ts . held to be community property 15? ;
-apportioned. u the Same MARRET '
the hn of- m State of Vashi

MIlOPﬂCOURTo.
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Petitioner,

w.2Z >@ <€.r

: , " DECREE OF DISSOLUTION
ALBERTINE MICHAEL,

‘Respondent .

T Nt sl ot o et S Vit “at nt? W i

THIS MATTER having come on for hearing before the &
tled court on the 1llth day ‘'0f September, 1981, and havinyv
renolved by agresment betwesn the parties and formal
ing presented before the Court Commissioner by Stephen C.
.gb:ncy for pﬁtitiaunrx and the court having made and ents

' parties hereto; it is Eurthcr
‘ORDERED, ADJUDGED AND DECREED, that the respondent be
is herelLy awarded the care, custody and control of the

.child of the parties, namely, SANTINA ALBERTINE MICHAEL;. and

the petitioner be and hé is hereby granted reasonable tiqhtﬁ of"

risitation; it is further
ORDERRD, ADJUDGED AND DECREED, that the petitioner be
“and he is hereby awarded as his sole and separate property the

following:
1. Household goods and furnishings in his possession;

‘Decree of Dissolution - 1




1980 Oldsmobile autamobile;
Checking acoount in his name with Pacific National
Bank of Washington; o
All inguranct on his life and on the life of the
mninor child of the parties;
All: potential intq:oqt_in the military retirement
that has accured through his military service:
ALl of his Social s«:urityc and |
and other onoluanntl of his

7. Parnonal officts and’ belonqinqa of the petitioner.

is further
ORDERED, ADJUDGED Aﬂbvﬁiﬁgﬁss, that the respondent be
3. she ig hereby awarded as har sole and separate property the

Household goods and furnishings in her possession;

1976 Grand Prix automobile;
Checking account in her name in the State of Color
All insurance on her lite;
All of her Social Security credits and bcnofitl. and
othaer emoluments of her gnploynantz and |
v 6. Personal effects and bc;onqinqa of reopondant;
4t ia further
ORDERED, ADJUDGBD ARD DECREED, that in order to brinq
about & just and cquitablo division of property, pctitionox sho
avarded all interest in hia nilitary rotiron.nt and shall pay
the respondent $50.00 por uonth tor six months couunncing on

each month thereafter until the total sum of $300.00 has been

id to respondent; it is further
ORDERED, ADJUDGED AND DECREED, that respondent shall

Decree of Dirsolution - 2




rpot.itiouar and respondent shall each pay and be responsible for
any debts incurred by him or by her respectively since the date
i{;of separation of January 10, 1980; it is further

ORDERED, ADJUDGED AND DBCREED, that the petitioner be
;Eéand he is hereby reguired to pay to respondent the sum of $200.00
. per month as-‘and for child support cqmmencing on the dﬁy éf
.october, 1981 and céntinuing on or before the day of each
‘month thereafter until the minor child of the parties attains the

;%lqo of 18 years, or is sooner married or otherwise emancipated.

;SPCtitioacr shall also provide the minor child of the parties with
Champus Card for her medical expenses while he is in the Military
‘and has available to him for his dependents. | /

DONE IN OPEN COURT this__z/_day of r, 1981.

Presented by:

for Petitioner

proved this day of
ptember, 1981, by:

ENTERED
10O T SO

.Decree of Dissolution - 3
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