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I. INTRODUCTION

At issue in this appeal is new legislation addressing important
environmental protections for Washington shorelines. It is undisputed
that the legislation at issue, ESHB 1933,! transfers responsibilities from
the Growth Management Act® (“GMA”) to the Shoreline Management
Act® (“SMA”). At the request of three nonprofit groups and two
Washington state agencies, the Superior Court gave effect to the
legislature’s intent as conveyed in the legislation’s plain meaning and
held that the transfer of authority from the GMA to the SMA only takes
place after an updated Shoreline Master Program (“SMP”’) has been
approved by the Department of Ecology.

Appellants the City of Anacortes and Washington Public Ports
Association urge this Court to add new language into the legislation that
would overrule mandates addressing the deliberate and staggered
timelines for updating shoreline master programs. As justification for
their efforts to persuade this Court to rewrite legislation, Appellants have

undertaken exhaustive discussions of the City’s “environmental

! Engrossed Senate House Bill 1933 enacted as Session Laws Ch. 312, Laws of 2003.
ESHB 1933 is attached hereto as Appendix A.

2 See RCW 36.70A (The Growth Management Act).
? See RCW 90.58 (“Shoreline Management Act of 19717).
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stewardship” and the “broader context” including historical
environmental regulations. This Court must enforce the plain and
unambiguous meaning of the legislation. Because Appellants’ proposed
rewrite is not appropriate and not supported by the legislative intent, it
cannot be accepted.

The Superior Court’s November 17, 2006 Final Judgment and
Order (“November 17, 2006 Order”) correctly decided the narrow legal
issue before this Court, i.e., protections for Washington shorelines
continue to be governed by the GMA until the shoreline master programs
are updated in the manner expressly required by the SMA. CP 45 1-54.°
Moreover, this interpretation is consistent with legislative intent, as it
guarantees there will be no gap in protections to Washington shorelines.
For all of the reasons discussed herein, Respondents Futurewise,
Evergreen Islands, and Skagit Audubon Society (“the Futurewise
Parties”) respectfully request that this Court affirm the Superior Court’s
November 17, 2006 Order and remand to the Western Washington

Growth Management Hearings Board for further proceedings.

* The Superior Court’s November 17, 2006 Order is attached hereto as Appendix B.
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IL. ISSUE PERTAINING TO APPELLANTS’
ASSIGNMENTS OF ERROR

Whether responsibilities for protecting Washington shorelines
continue to be governed by the GMA until the shoreline master programs
are updated in the thoughtful and deliberate manner expressly required
by the SMA.

III. STATEMENT OF THE CASE

A. General Background of Case

1. The City of Anacortes Shorelines

The City of Anacortes is located on Fidalgo Bay in the Puget
Sound. The Legislation at issue in this case addresses environmental
protections and regulations for miles of shoreline, including critical
habitat, preserved forest lands, and industrial and tourist areas spanning
the shorelines of the City of Anacortes.

2, The Washington State Legislature’s 2003 Changes for
Shoreline Regulations

The Washington State Legislature enacted ESHB 1933 to, infer
alia, transfer shoreline protection responsibilities from the GMA to the

SMA.” ESHB 1933 added a new requirement that shoreline master

5 Overviews of the GMA, the SMA, and the interrelationship between the two statutory
schemes, as well as the background of ESHB 1933 are set forth in the State Agencies’
brief to this Court. The Futurewise Parties hereby incorporate these sections by
reference.
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programs protect critical areas as defined and designated in the GMA.
ESHB 1933, §5(4); RCW 36.70A.480(4). During the same legislative
session, SB 6012 was enacted to provide for staged implementation of
shoreline master program updates by counties and cities.* SB 6012
mandated deliberate and staggered timelines for these updates based
upon geographic location to better disburse funding, and to allow the
Department of Ecology to provide technical assistance and detailed
review on a priority basis so as to promote coordination and the most
effective use of agency resources and funding dollars.” Significantly,
ESHB 1933 and SB 6012 both became effective on the same day,
July 27, 2003.

3. The City of Anacortes’ Own Efforts to Regulate Its
Shorelines

On April 18, 2005, the City of Anacortes repealed its own critical
areas regulations and enacted a new stand-alone chapter of the Anacortes

City Code that addressed the protections of critical areas, Chapter 17.70

® Substitute Senate Bill 6012 enacted as Session Laws Ch. 262, Laws of 2003. SB 6012
is attached hereto as Appendix C.

’ The Futurewise Parties hereby incorporate the portions of the State Agencies’
response brief addressing the purposes of SB 6012, and the logistical requirements
related thereto.



of the Anacortes City Code.® The new City Ordinance, among other
things, exempted wetland buffer widths, provided inadequate wetland
buffer widths for shoreline habitat areas, and provided no standards for
forest habitat areas.’

B. Challenges to the City of Anacortes’ New Ordinance

Three nonprofit organizations challenged the City of Anacortes’
new environmental scheme as violating the GMA in proceedings before
the Western Washington Growth Management Hearings Board and the
Thurston County Superior Court. These efforts were joined by two state
agencies.'’

1. Brief Background of the Non-Profit Organizations

Futurewise, Evergreen Islands, and Skagit Audubon Society are
nonprofit membership groups united in their efforts to protect the
environment. Futurewise is a statewide public interest group working to
promote healthy communities and cities while protecting farmland,

forests and shorelines today and for future generations. Notably,

¥ Ordinance 2702, codified as Chapter 17.70 of the Anacortes City Code, available at
http://municipalcodes.lexisnexis.com/codes/anacortes/.

® While these provisions set forth in the Anacortes City Ordinance prompted this
litigation at the outset, substantive review of such provisions is not currently at issue
before this Court.

19 The state agencies submitted an Amicus Brief to the Western Washington Growth
Management Hearings Board, and were granted Intervenor status in the Thurston
County Superior Court.



Futurewise is the only statewide group in Washington working to ensure
that local governments manage growth responsibly.!! Evergreen Islands’
focus is to try to help assure the environmentally sensitive development
of Fidalgo Island.'? The Skagit Audubon Society is a Chapter of the
National Audubon Society, and has a mission to conserve and restore
natural ecosystems, focusing on birds, other wildlife and their habitats
for the benefit of humanity and the earth’s biological diversity. "

These three important nonprofit groups have joined efforts in this
case to ensure that shorelines in the City of Anacortes and beyond are
fully protected in accordance with important statewide interests.
Throughout this brief, Futurewise, Evergreen Islands, and Skagit
Audubon Society will be referred to collectively as “the Futurewise
Parties.”

2. Brief Background of the Washington State

Department of Community, Trade and Economic

Development and the Washington State Department of
Ecology

Washington State Department of Community, Trade and

Economic Development (“CTED”) and the Washington State

1 See Futurewise’s website: http://www.futurewise.org/about.

2 See Evergreen Island’s website: http://www.evergreenislands.org/about.shtml.

13 See Skagit Audubon Society website: http://www.fidalgo.net/~audubon/Member.htm.
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Department of Ecology (“Ecology”) are agencies of the Washington
state government. CTED’s mission is to invest in Washington’s
communities, businesses and families to build a healthy and prosperous
future.'* Ecology’s mission is to protect, preserve and enhance
Washington’s environment, and promote the wise management of our
air, land and water. In order to move Washington forward in a global
economy, Ecology’s three goals are to prevent pollution, clean up
pollution, and support sustainable communities and natural resources.
As stated above, the Department of Ecology plays an integral role in the
shoreline master program updating process. CTED and Ecology are
collectively referred to throughout this brief as “the State Agencies.”

3. The City of Anacortes and the Washington Public

Ports Association Opposed Efforts by the Futurewise
Parties and the State Agencies

The City of Anacortes (“the City”), which enacted the provisions
of the Anacortes City Code at issue, and the Washington Public Ports

Association (“WPPA”) participated in proceedings before the Western

14 See CTED’s website: http:/www.cted. wa.govi/site/2 1/default.aspx.

13 See Ecology’s website: http:/www.ecy.wa.gov/about.html.
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Washington Growth Management Hearings Board and the Thurston
County Superior Court.'®

The position taken by the City and the WPPA 1is that ESHB 1933
should be read as if it immediately transferred shoreline protection
responsibilities from the GMA to the SMA on ESHB’s effective date. If
this position were accepted, the necessary result would be a complete
disregard of both the plain language of ESHB 1933 and SB 6012, which
was enacted on the same day as ESHB 1933 to provide for staged
implementation of shoreline master programs updates by counties and
cities.

4. The Decisions of the Western Washington Growth

Management Hearings Board and the Thurston
County Superior Court

On December 27, 2005, the Western Washington Growth
Management Hearings Board issued its Final Decision and Order.
CP 269-315. The Board required the City of Anacortes to bring its new
Ordinance into compliance with the GMA. CP 313. It, however, also

addressed broader issues related to the timing and procedures for transfer

' WPPA was formed by the Legislature to promote the interests of the port community
through effective government relations, ongoing education, and strong advocacy
programs. See WPPA’s website: http:/www.washingtonports.org/. It submitted an
Amicus Brief to the Western Washington Growth Management Hearings Board, and
was granted Intervenor status in the Thurston County Superior Court.
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to the SMA that are the subject of this instant appeal. Specifically, the
Board added to ESHB 1933 a requirement that each new or amended
protection of critical areas in shorelines is to be accomplished under the
SMA without regard to the staged implementation of shoreline master
program updates by counties and cities expressly provided for in
SB 6012. CP 292-99. In other words, the Board concluded that an
amendment to the City’s critical areas ordinance under the GMA
constitutes an amendment to the City’s shoreline master program that
must be approved by Ecology under the terms of the SMA. /d.
Futurewise and the State Agencies appealed to the Thurston
County Superior Court, which properly confirmed the plain language of
the legislation and the SMA, i.e., that responsibilities for protecting
Washington shorelines continue to be governed by the GMA until the
shoreline master programs are updated in the orderly manner expressly
required by SB 6012. CP 451-54.

IV.  ARGUMENT

The narrow legal issue before this Court is one of statutory
interpretation to ascertain when and how shoreline management
responsibilities transfer to the SMA from the GMA under ESHB 1933.

ESHB 1933 provides that the Shoreline Management Act shall govern

-9.



critical areas protections for shorelines as of the date an updated
Shoreline Master Program for a given jurisdiction is approved by the
Department of Ecology. ESHB 1933 was enacted at the same time as
requirements that shoreline master programs be updated based upon a
staggered timeline in SB 6012. Appellants allege that the Superior
Court’s conclusion was erroneous, and instead advocate for the addition
of the word “immediate” into ESHB 1933 that would effectively
overrule the contemporaneously enacted staggered timeline for shoreline
master program updates. For all the reasons set forth herein, the
Futurewise Parties respectfully request that this Court decline
Appellants’ invitation to rewrite legislation.

A. This Court’s Standard of Review is De Novo

It is appropriate for this Court to defer to the Growth
Management Hearings Board on questions of fact, and mixed questions
of law and fact. Lewis County v. Western Washington Growth Mgmt.
Hearings Bd., 157 Wn.2d 488 n.8, 139 P.3d 1096 (2006)."” Although
this Court gives “substantial weight” to the Board’s interpretation of the

GMA, errors of law (including questions of statutory interpretation) are

'7 The standard of review set forth in the City’s Opening Brief quotes the section of the
Administrative Procedures Act pertaining to judicial review standards applicable in the
superior court proceedings, as opposed to proceedings in higher courts. See City’s
Opening Br. at 8; see also RCW 34.05.594.
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reviewed de novo. See, e.g., United States. v. Hoffman, 154 Wn.2d 730,
737, 116 P.3d 999 (2005); Magula v. Dep't of Labor and Indus.,

116 Wn. App. 966, 969, 69 P.3d 354 (2003) (citing City of Redmond v.
Central Puget Sound Growth Mgmt. Hearings Bd., 136 Wn.2d 38, 45,

959 P.2d 1091 (1998)).

B. Effect Must Be Given to the Plain Meaning of the Statutes in
Deference to Legislative Intent

“A court’s objective in construing a statute is to determine the
legislature’s intent.” Tingey v. Haisch, 159 Wn.2d. 652, 152 P.3d 1020,
1023 (2007); see State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281
(2005). If the statute’s meaning is plain, courts must give effect to that
plain meaning as the expression of the legislature’s intent. /d. Plain
meaning is determined from the ordinary meaning of the language used
in the context of the entire statute in which the particular provision is
found, related statutory provisions, and the statutory scheme as a whole.
Id. If, however, the statutory language is susceptible to more than one
reasonable interpretation, it is ambiguous and such ambiguity must be
resolved by resort to other indicia of legislative intent, including
legislative history, and, if necessary, only then are principles of statutory

construction applied to resolve any remaining ambiguity. See id.
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C. The Plain Meaning of ESHB 1933 and SB 6012 Confirms
That the GMA Continues to Regulate Shorelines Until the
Staggered Shoreline Master Program Update is Complete

Considering the ordinary meaning of the language used in the
context of the entire statute in which the particular provision is found,
related statutory provisions, and the statutory scheme as a whole
(including SB 6012, which became effective the same day), it is apparent
that the Legislature’s intent for ESHB 1933 was that the SMA was to
regulate shorelines only after the shoreline master program updates were
completed in the manner and timeframe contemporaneously provided for
in SB 6012.

1. The Text of ESHB 1933 — Transferring From the
GMA to the SMA After Ecology Approval

ESHB 1933 transfers responsibilities for regulating shoreline

critical areas from the GMA to the SMA. ESHB 1933 states in relevant

part as follows:

The legislature intends that critical areas within the
jurisdiction of the shoreline management act shall be
governed by the shoreline management act and that
critical areas outside the jurisdiction of the shoreline
management act shall be governed by the growth
management act.

ESHB 1933 § 1(3).

-12 -



ESHB 1933 also contains a provision that requires the
Department of Ecology to approve local governments’ shoreline master
program amendments. That provision makes reference to the date
Ecology issues its approval, and expressly states that the protection of

shoreline critical areas must be accomplished through the shoreline

master program as of the approval date:

As of the date the department of ecology approves a local
government’s shoreline master program adopted under
applicable shoreline guidelines, the protection of critical
areas as defined by RCW 36.70A.050(5) within
shorelines of the state shall be accomplished only through
the local government’s shoreline master program and
shall not be subject to the procedural and substantive
requirements of this chapter, except as provided in
subsection (6) of this section [addressing when local
governments have not complied].

ESHB 1933 § 5(a) (emphasis added). Consequently, the protection of
critical areas within shorelines do not become effective until the time

that they are actually approved by Ecology.

2. The Text of SB 6012 — Providing Details About When
and How SMA Updates Are to be Made

SB 6012 was enacted during the same legislative session and
became effective on the same day as ESHB 1933 and provides express
procedures and requirements for updates to the SMA. SB 6012 requires

local governments to develop or amend a master program for regulation

-13 -



of uses of the shorelines of the state in accordance with a highly detailed
schedule. SB 6012 §2. Local governments are named expressly on a
staggered timeline. SB 6012 §2(2)(a). For example, the City of Port
Townsend must develop or amend by December 1, 2005, while Grays
Harbor county is not required to do so until December 1, 2014. SB 6012
§2(2)(a)(i) & (vi). Cities within Skagit County, including the City of
Anacortes, have until December 1, 2012, to develop or amend master
programs. SB 6012 §2(2)(a)(iv). Notably, SB 2012 makes clear that
local governments are permitted to undertake the process and seek
Ecology approval prior to the deadlines set forth therein. SB 6012
§2(2)(b).

3. ESHB 1933 Must be Viewed in Appropriate Context

With SB 6012 in Order to Provide for Consistent
Shoreline Protections

It is undisputed that ESHB 1933 added a new requirement that
shoreline master programs protect critical areas as defined and
designated in the GMA. ESHB 1933, §5(4); RCW 36.70A.480(4).
During the same legislative session, SB 6012 was enacted to provide for

staged implementation of shoreline master program updates by counties
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and cities."® Appellants’ argument that ESHB 1933 should be
interpreted to overrule the deliberate and specific instructions and
timelines set forth in SB 6012 is simply untenable. To the contrary,
these two interrelated pieces of legislation must be viewed together in
the appropriate context.

SB 6012 mandated staggered timelines for these updates based
upon geographic location to better disburse funding, and to allow the
Department of Ecology to provide technical assistance and detailed
review on a priority basis so as to promote coordination and the most
effective use of resources. In some instances, significant amounts of
time has been provided for certain counties and cities to develop or
amend a master program for regulation of uses of the shorelines. In turn,
Ecology is also on that same timeline and, in accordance with SB 6012,
is expected to ration its resources in order to address various local
governments’ proposals in a thorough and timely manner. Given that the
protection of critical areas within shorelines do not become effective

until they are approved by Ecology, the legislation when read together

18 Substitute Senate Bill 6012 enacted as Session Laws Ch. 262, Laws of 2003.
SB 6012 is attached hereto as Appendix C.
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makes clear that the process was intended to be thoughtful and addressed

over time.

D. Even If There Was Ambiguity (Which There is Not), Other
Indicia of Legislative Intent and Principles of Statutory
Construction Confirm the Same Result

Appellants urge this Court to view historical environmental
regulations and caselaw before deciding as a matter of law the
appropriate legal interpretation of ESHB 1933. Because the ordinary
meaning of the language used in the context of the entire statute in which
the particular provision is found, related statutory provisions, and the
statutory scheme as a whole provide clear evidence of the legislative
intent, it is not appropriate for this Court to go beyond the plain meaning.
See Tingey, 152 P.3d at 1023 (2007); Jacobs, 154 Wn.2d at 600. Indeed,
ESHB 1933 is not ambiguous. Even if it could somehow be construed as
being susceptible to more than one reasonable interpretation, the next
step would be to resolve the ambiguity by resort to other indicia of
legislative intent, including legislative history, and, if necessary,
application of the principles of statutory construction. /d. As discussed
herein, legislative history supports the Superior Court’s interpretation of
the narrow legal issue before this Court. Likewise, the principles of

statutory construction support this reading as well.
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1. Other Indicia of Legislative Intent

To require local governments and Ecology to rush through this
process would defy this deliberately balanced protocol for meaningful
review. Worse yet, if ESHB 1933 was determined to be immediately
effective, this could leave a gap in protections for Washington
shorelines. Contrary to the City’s dismissive response to this argument,
the protection gap is a very real concern. Although the local
governments could attempt to update sooner, there is no guarantee they
all will. As a further complication, even if all local governments did
immediately update simultaneously, those updates would not become
effective until approval is received from Ecology. Pending completion
and approval (if protections were to immediately transfer from the GMA
to the SMA), no protections whatsoever would be valid. This scenario is
utterly inconsistent with legislative intent, and provides further support
for the Superior Court’s interpretation of the narrow legal issue before
this Court.

2. Principles of Statutory Construction

“The legislature is presumed not to include unnecessary language
when it enacts legislation.” McGinnis v. State, 152 Wn.2d 639, 642,

99 P.3d 1240 (2004). “A fundamental canon of construction holds a
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statute should not be interpreted so as to render one part inoperative.”
Davis v. State ex rel. Dep’t of Licensing, 137 Wn.2d 957, 969, 977 P.2d
554 (1999); see Judd v. Am. Tel. & Tel. Co., 152 Wn.2d 195, 202,
95 P.3d 337, 340 (2004) (confirming that no portion of a statute shall be
rendered meaningless or superfluous through interpretation).

In accordance with well-established principles of statutory
construction, this Court must decline to disregard the Legislature’s
staggered timelines set forth in SB 6012, and its frequently stated desire

to provide consistent protections to shorelines throughout the state.
V. CONCLUSION

The Superior Court correctly interpreted the statutory provisions
at issue herein when it concluded that responsibilities for protecting
Washington shorelines continue to be governed by the GMA until the
shoreline master programs are updated in the thoughtful and reasonable
manner required by SB 6012. CP 451-54. This interpretation is in
accordance with the legislative intent evident from the ordinary meaning
of the language used in the context of the entire statute, related statutory

provisions, and the statutory scheme as a whole.
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This Court should decline Appellants’ request to rewrite
legislation, and instead affirm the Superior Court’s November 17, 2006

Order.
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/

Melissa O Loughlin White
WSBA No. 27668

Molly K. Siebert

WSBA No. 35475
Jennifer C. Artiss

WSBA No. 35380

Keith Scully
WSBA No. 28677

Attorneys for Respondents
Futurewise, Evergreen
Islands, and Skagit Audubon
Society

-19 -




DECLARATION OF SERVICE

Dava 7. Bowzer states:

I am a citizen of the United States of America and a resident of

the State of Washington, I am over the age of 21 years, I am not a party

to this action, and I am competent to be a witness herein.

On this 21st day of May, 2007, I caused to be filed via U.S. Mail,

First Class Postage prepaid, with the Court of Appeals of the State of

Washington, Division II, the foregoing Brief of Respondents Futurewise,

Evergreen Islands, and Skagit Audubon Society. I also served copies of

said document on the following parties as indicated below:

Parties Served

Manner of Service

Counsel for Appellant City of Anacortes:

Ian S. Munce, Anacortes City Attorney
Anacortes Municipal Building
PO Box 547

N N N N’

Via Legal Messenger
Via Overnight Courier
Via Facsimile

Anacortes, WA 98221-0547 Via U.S. Mail

P. Stephen DiJulio

Susan Elizabeth Drummond ( ) ViaLegal Messenger
Foster Pepper, PLLC ( ) ViaOvernight Courier
1111 Third Avenue, Suite 3400 ( ) ViaFacsimile

Seattle, WA 98101 (X) ViaU.S. Mail
Counsel for Appellant Western

Washington Growth Management

Hearings Board: Via Legal Messenger

Martha Lantz, Assistant Attorney General
PO Box 40110
Olympia, WA 98504-0110

[~ N NS
e’ e’ N N

Via Overnight Courier
Via Facsimile
Via U.S. Mail

-20 -




Parties Served

Manner of Service

Counsel for Respondents Futurewise,
Evergreen Islands, and Skagit Audubon

Society: ( ) ViaLegal Messenger
Keith Scully ( ) ViaOvernight Courier
Futurewise ( ) ViaFacsimile

814 Second Avenue, Suite 500 (X) ViaU.S. Mail

Seattle, WA 98104

Counsel for Intervenor Washington

Public Ports:

Eric S. Laschever ( ) ViaLegal Messenger
Steve J. Thiele ( ) ViaOvernight Courier
Stoel Rives LLP ( ) ViaFacsimile

600 University Street, Suite 3600 (X) ViaU.S. Mail

Seattle, WA 98101-3197

Counsel for Intervenors Washington

State Department of Community, Trade

and Economic Development; and

Department of Ecology:

Alan D. Copsey ( ) ViaLegal Messenger
Thomas J. Young ( ) ViaOvernight Courier
Assistant Attorneys General ( ) ViaFacsimile
Attorney General of Washington (X) ViaU.S. Mail

PO Box 40109
Olympia, WA 98504-0109

I declare under penalty of perjury under the laws of the State of

Washington that the foregoing is true and correct.

Executed at Seattle, Washington, this 21st day of May, 2007.

/

Dava Z. Bow

SEATTLE\S87414\1 096930.000

221 -

f ad




APPENDIX

No. 35696-1-11, Court of Appeals of the State of Washington, Division II
Futurewise, Evergreen Islands, and Skagit Audubon Society, Respondents
v. Western Washington Growth Management Hearings Board,
and City of Anacortes, Appellants.

A Engrossed Senate House Bill 1933 enacted as Session Laws
Ch. 312, Laws of 2003

B Final Judgment and Order, dated November 17, 2006

Re: Cause No. 06-2-00166-1 in the Thurston County Superior
Court; Futurewise, et al. v. Western Washington Growth
Management Hearings Board, et al.

C Substitute Senate Bill 6012 enacted as Sessions Laws Ch. 262,
Laws of 2003
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ENGROSSED SUBSTITUTE HOUSE BILL 1933

AS AMENDED BY THE SENATE
Passed Legislature - 2003 Reqular Session
State of Washaington 58th Legaslature 2003 Regular Session 1

By House Committee on Local Government (originally sponscred by
Representatives Berkey, Kessler, Cairnes, Buck, Sullavan, Orcutt, :
Hatfield, Jarrett, Miloscia, Gombosky, Grant, DeBolt, Quall, Woods,
Schoesler, Conway, Lovick, Clibborn, Edwards, Schindler, McCoy,

Eickmeyer and Alexander)

READ FIRST TIME 03/05/03

AN ACT Relating to the integrat:on of shoreline management policies
with the growth management act, amending RCW 90 58 030, 90 58 090,
90 58 190, and 36 70A 480, and creating a new section

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON |

NEW _SECTIOCN Sec 1 (1) The 1legislature finds that the fainal
decision and order in Everett Shorelines Coalition v City of Everett
and Washington State Department Of Ecology, Case No 02-3-0009c, issued
on January 9, 2003, by the central Puget Sound growth management
hearings board was a case of first impression interpretaing the addition
10 of the shoreline management act into the growth management act, and
i1 that the board considered the appeal and issued 1its final order and
12 decision wlthout the benefit of shorelines guidelines to provide
13 guirdance on the implementation of the shoreline management act and the

O ® ~J o 0

14 adoption of shoreline master programs

| 15 {2) This act is 1ntended to affirm the legislature's intent that
i6 (a) The shoreline management act be read, interpreted, applied, and
17 implemented as a whole consistent with decisions of the shoreline
18 hearings board and Washington courts prior to the decision of the

p 1 SEaMpzi ESHB 1933 s,
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1 central Puget Sound growth management hearings board in Everett
2 Shorelines Coalition v City of Everett and Washington State Department ]
3 of Ecology, { j
4 (b} The goals of the growth management act, including the goals and
5 policies of the shoreline management act, set forth in RCW 36 70A 020
6 and included in RCW 36 70A 020 by RCW 36 70A 480, continue to be listed
7 without an order of prioraty, and '
8 (c} Shorelines of statewide significance may include critical areas
9 as defined by RCW 36 70A 030(5), but that shorelines of statewide
10 significance are not critical areas simply because they are shorelines
11 of statewide significance
12 {3) The 1legislature intends that critical areas within the X
13 jurrsdiction of the shoreline management act shall be governed by the
14 shoreline management act and that critical areas outside the
15 jurisdiction ¢f the shoreline management act shall be governed by the
16 growth management act The legislature further aintends that the
17 quality of information currently required by the shoreline management
18 act to be applied to the protection of critical areas within shorelines l
19 of the state shall not be limited or changed by the provisions of the
20 growth management act
o
21 Sec 2 RCW 90 58 030 and 2002 c 230 s 2 are each amended to read
22 as follows
23 . As used 1in this chapter, unless the context otherwise requires, the
24 following definitions and concepts apply
25 {1) Administration
26 {a) "Department" means the department of ecology,
27 (b) "Director" means the director of the department of ecology,
28 (c} "Local government" means any county, incorporated city, or town

29 which contains withain its boundaries any lands or waters subject to

30 this chapter,
31 (d) "Person" means an individual, partnership, corporatien,

e
32 association, organization, cooperative, publac or municipal
33 corporation, or agency of the state or local governmental unit however

34 designated,

! 35 (e} "Hearing board" means the shoreline hearings board established
l 36 by this chapter
¥ 37 {2) Geographical
|
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(a) "Extreme low tide" means the lowest line on the land reached by
a receding tide,

(b) "Ordinary high water mark" on all lakes, streams, and tidal
water 1s that mark that will be found by examining the bed and banks
and ascertaining where the presence and action of waters are so common
and usual, and so long continued in all ordinary years, as to mark upon
the soil a character distinct from that of the abutting upland, 1n
respect to vegetation as that condition exaists on June 1, 1971, as 1t
may naturally change thereafter, or as 1t may change thereafter 1in
accordance with permits i1ssued by a local government or the department
PROVIDED, That in any area where the ordinary high water mark cannot be
found, the ordinary high water mark adjoining salt water shall be the
line of mean higher high tide and the ordinary high water mark
adjorining fresh water shall be the line of mean high water,

{c) "Shorelines of the state" are the total of all "shorelines" and
"shorelines of statewide significance® within the state,

{d) “"Shorelines" means all of the water areas of the state,
including reservoirs, and their associated shorelands, together with
the lands underlying them, except (1) shorelines of statewide
significance, {11) shorelines on segments of streams upstream of a
point where the mean annual flow 1s twenty cubic feet per second or
less and the wetlands associated w1th\such upstream segments, and (111)
shorelines c¢n lakes 1less than twenty acres in size and wetlands

associated with such small lakes,
(e} "Shorelines of statewide significance" means the following

shorelines of the state

(1} The area between the ordinary high water mark and the western
boundary of the state from Cape Disappointment on the south to Cape
Flattery on the north, including harbors, bays, estuaries, and 1inlets,

(i1} Those areas of Puget Sound and adjacent salt waters and the
Strait of Juan de Fuca between the ordinary high water mark and the
line of extreme low tide as follows

(B) Nisqually Delta--from DeWolf Bight to Tatsolo Point,

(B) Birch Bay--from Point Whitehorn to Birch Point,

(C) Hood Canal--from Tala Point to Foulweather Bluff,

(D) skagit Bay and adjacent area--from Brown Point to Yokeko Point,

and
{F) Padilla Bay--from March Point to William Point,

P 3scarizy ESHB 1933 sL,
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(r11) Those areas of Puget Sound and the Strait of Juan de Fuca and

1
2 adjacent salt waters north to the Canadian line and lying seaward from  __
3 the line of extreme low tide, { )
4 (1v) Those lakes, whether natural, artificial, or a combination
5 thereof, with a surface acreage of one thousand acres or more measured
6 at the ordinary high water mark,
7 (v} Those natural ravers or segments thereof as follows
8 (A} Any west of the crest of the Cascade range downstream of a
9 point where the mean annual flow 1s measured at one thousand cubic feet
10 per second or more,
11 (B) Any east of the crest of the Cascade range downstream of a
12 point where the annual flow 1s measured at two hundred cubic feet per
13 second or more, or those portions of rivers east of the crest of the
14 Cascade range downstream from the first three hundred sguare miles of
15 drainage area, whichever is longer,
16 {vi}) Those shorelands associated with (1), ({(1i)}, (av), and (v} of
17 this subsection (2) (e},
i8 () “Sborelands“ or "shoreland areas" means those lands extending
19 landward for two hundred feet in all directions as measured on a
20 horizental plane from the ordinary high water mark, floodways and N
, 1 contiguous floodplain areas landward two hundred feet from such E:)
. 22 floodways, and all wetlands and river deltas associated with the
! 23 streams, lakes, and tidal waters which are subject to the provisions of
i 24 this chapter, the same to be designated as to location by the
| 25 department of ecology
26 {1} Any county or city may determine that portion of a one-hundred-
27 year—-flood plain to be included in its master program as long as such
28 portion 1includes, as a minimum, the floodway and the adjacent land
29 extending landward two hundred feet therefrom,
30 n tv or count SO clude ip it aster m n
31 necessa for ffexrs £ craitical area defined an ¢ ter 0a
32 RCW, that occur within shorelines of the state, provided that forest
33 practices regulated under chapter 76 03 RCW, except conversions to
34 nonfores land use on_lands sub t o the rovision o his
35 subsectaon (2 11) are n subject to add onal regqulations under
36 this chapter.
37 (g) "Floodway" means those portions of the area of a raver valley
38 lying streamward from the outer laimits of a watercourse upon which
p 4 SioMdiCo
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flood waters are carried during periods of flooding that occur with

1
B 2 reasonable regularity, although not necessarily annually, said floodway
: \)3 being 1identzified, under normal condition, by changes in surface soil
4 conditions or changes in types or quality of vegetative ground cover
5 condition The floodway shall not 1include those lands that can
| 6 reasonably be expected to be protected from flood waters by flood
7 control devices maintained by or maintained under license from the
8 federal govgrnment, the state, or a political subdivision of the state,
g (h) "Wetlands” means areas that are inundated or saturated by
i0 surface water or ground water at a frequency and duration sufficient to
11 support, and that under normal circumstances do support, a prevalence ,
f 12 of vegetation typically adapted for life in saturated soil conditions I
| 13 Wetlands generally include swamps, marshes, bogs, and similar areas ‘
: 14 Wetlands do not 1nclude those artificial wetlands intentionally created
! 15 from nonwetland sites, including, but not limited to, irrigation and
i 16 drainage ditches, grass-lined swales, canals, detention facilities,
% 17 wastewater treatment facailities, farm ponds, and landscape amenities,
18 or those wetlands created after July 1, 19%0, that were unintentionally
19 created as a result of the construction of a road, street, or highway
20 Wetlands may include those art:ificial wetlands intentionally created
5591 from nonwetland areas to mitigate the conversion of wetlands
22 {3) Procedural terms
23 {a} "Guadelines"™ means those standards adopted to implement the
24 policy of thas chapter for regulation of use of the shorelines of the
25 state prior to adoption of master programs Such standards shall also
26 provide criteria to local governments and the department in developing
27 master programs,
28 {b) "Master program" shall mean the comprehensive use plan for a
29 described area, and the use regulations together with maps, diagrams, ’
30 charts, or other descriptive material and text, a statement of desired
31 goals, and standards developed 1n accordance with the policies
32 enunciated in RCW 90 58 020, '
33 {c) "State master program" is the cumulative total of all master |
34 programs approved or adopted by the department of ecology, l
35 {d) "Development”™ means a use consisting of the construction or :
36 exterior alteration of structures, dredging, drailling, dumping, :
37 filling, removal of any sand, gravel, or minerals, bulkheading, driving
38 of piling, placing of obstructions, or any project of a permanent or
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temporary nature which interferes with the normal public use of the

1
2 surface of the waters overlying lands subject to this chapter at any .
; 3 state of water level, (\)
4 (e) "Substantial development™ shall mean any development of whach
‘ 5 the total cost or fair market value exceeds five thousand dollars, or
6 any development which materially interferes with the normal public use
1 of the water or shorelines of the state The dollar threshold
8 establ:ished in this subsection (3) (e) must be adjusted for inflation by
9 the office of financial management every five years, beginning July 1,
10 2007, based upon changes in the consumer price index during that time
' 11 period "Consumer price index" means, for any calendar year, that
12 year's annual average consumer price index, Seattle, Washington area,
13 for urban wage earners and clerical workers, all items, compiled by the
‘ 14 bureau of labor and statistics, United States department of labor The
5 15 office of financial management must calculate the new dollar threshold
! 16 and transmit 1t to the office of the code reviser for publication in
! 17 the Washington State Register at least one month before the new dollar
t 18 threshold 1s to take effect The following shall not be considered
19 substantial developments for the purpose of this chapter
20 {1) Normal maintenance or repair of existing structures or _
1 developments, 1including damage by accident, fire, or elements, 6:9
22 (11} Construction of the normal protective bulkhead common to
23 single family residences,
24 (i11} Emergency construction necessary to protect property from
25 damage by the elements,
26 (1v) Construction and practices normal or necessary for farming, :
27 irrigation, and ranching actavities, including agricultural service
28 roads and utilities on shorelands, and the construction and maintenance
29 of irrigation structures including but not 1limited to head gates,
30 pumping facilities, and 1rrigation channels A feedlot of any s:ize,
31 all processing plants, other activities of a commercial nature,
32 alteration of the contour of the shorelands by leveling or filling
33 other than that which results from normal cultaivation, shall not be
34 considered normal or necessary farming or ranching activities A
35 feedlot shall be an enclosure or facility used or capable of being used
36 for feeding lavestock hay, grain, silage, or other livestock feed, but
37 shall not 1include land for growing crops or vegetation for livestock
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feeding and/or grazing, nor shall 1t include normal livestock wintering

1
2 operations,
(“) 3 (v} Construction or modification of navigational aids such as
: N 4 channel markers and anchor buoys,

5 {vi) Construction on shorelands by an owner, lessee, or contract

6 purchaser of a single family residence for his own use or for the use

7 of his or her family, which residence does not exceed a height of

8 tharty-five feet above average grade level and which meets all

9 requirements of the state agency or local government having
10 jurisdiction thereof, other than requirements imposed pursuant to this
11 chapter,
12 {vii) Construction of a dock, including a community dock, designed
13 for pleasure craft only, for the private noncommercial use of the
14 owner, lessee, or contract purchaser of single and multiple family
15 residences This exception applies if either (&} In salt waters, the
16 farr market value of the dock does not exceed two thousand five hundred
17 dollars, or (B} an fresh waters, the fair market value of the dock does
18 not exceed ten thousand dollars, but 1f subseguent construction having
19 a fair market value exceeding two thousand five hundred dollars occurs
20 within five years of completion of the prior construction, the

subsequent construction shall be considered a substantial development

31
6522 for the purpose of this chapter,
23 {viyiy) Operataion, maintenance, or construction of <canals,

24 waterways, drains, reservoirs, or other facilities that now exist or

25 are hereafter created or developed as a part of an irrigation system

26 for the primary purpose of making use of system waters, including

l 27 return flow and artificially stored ground water for the irrigation of

! 28  lands,

i 29 (1x) The marking of property lines or corners on state owned lands,
30 when such marking does not significantly interfere with normal public

31 use of the surface of the water,
32 (x) Operation and maintenance of any system of dikes,
or other facilities existing on September 8, 1975, which were

ditches,
33 drains,
34 created, developed, or utilized primarily as a part of an agricultural

35 drainage or diking system,
{(x1) Site exploration and ainvestigation activities that are

36
37 prerequisite to preparation of an application for developnent
38 authorization under this chapter, if
{
' 1
|
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(A) The activity does not interfere with the normal public use of

1
2 the surface waters, .
3 (B) The activity will have no significant adverse impact on the | )
4 environment including, but not limited to, fish, wildlafe, fish or
5 wildlife habitat, water quality, and aesthetic values,
6 (C) The activity does not involve the installation of a structure,
7 and upon completion of the activity the vegetation and land
8 configuration of the site are restored to conditions existing before !
9 the actavaty,
10 (D) A praivate entity seeking development authorization under this
11 section first posts a performance bond or provides other evidence of
12 financial responsibility to the local jurisdiction to ensure that the
13 site i1s restored to preexisting conditions, and
14 (E) The activity 1s not subject to the permit requirements of RCW
15 90 58 550,
16 {xii} The process of removing or controlling an aquatic noxious
17 weed, as defined in RCW 17 26 020, through the use ¢f an herbicide or
18 other treatment methods applicable to weed control that are recommended
19 by a final environmental aimpact statement published by the department |
20 of agraculture or the department jointly with other state agencies
1 under chapter 43 21C RCW {53
22 Sec 3 RCW 90 58 090 and 1997 ¢ 429 s S0 are each amended to read

23 as follows
' 24 (1) A master program, segment of a master program,

25 tec a master program shall become effective when approved by the
26 department Within the time period provided in RCW 90 58 080, each
f 27 local government shall have submitted a master program, either totally
. 28 or by segments, for all shorelines of the state withan i1ts jurisdiction

or an amendment

29 to the department for review and approval
30 {(2) Upon receipt of a proposed master program or amendment, the '

31 department shall
32 {a) Provide notice to and opportunity for written comment by all

33 interested parties of record as a part of the local government review
34 process for the propecsal and to all persons, groups, and agencies that

35 have requested 1in writing notice of proposed master programs or

36 amendments generally or for a specific area, subject matter, or 1issue
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The comment period shall be at least thirty days, unless the department

| : |
I 2 determines that the level of complexity or controversy involved :
| (N)B supports a shorter period, l
I 4 (b) In the department's discretion, conduct a public hearing during
5 the thirty-day comment period in the jurisdiction proposing the master
© program or amendment,
7 {c) Within fifteen days after the close of public comment, request
8 the local government to review the i1ssues identified by the publac,
9 interested parties, groups, and agencies and provide a written response
10 as to how the proposal addresses the identified issues,
11 (d} Within thirty days after receipt of the local government
12 response pursuant to {c) of this subsection, make written findings and
13 conclusions regarding the consistency of the proposal with the polaicy
14 of RCW 90 58 020 and the applicable guidelines, provide a response to
15 the 1ssues identified 1n (¢c) of this subsection, and either approve the
16 proposal as submitted, recommend specific changes necessary to make the
17 proposal approvable, or deny approval of the proposal 1in those
18 instances where no alteration of the proposal appears likely to be
19 consistent with the policy of RCW 90 58 020 and the applicable
20 guidelines The wratten findings and conclusions shall be provided to

the local government, all interested persons, parties, groups, and

X

agencies of record on the proposal, {
i
(e} If the department recommends changes to the proposed master

23
24 program or amendment, within thirty days after the department mails the
25 written findings and conclusions to the local government, the local
26 government may
27 {1} Agree to the proposed changes The receipt by the department
28 of the written notice of agreement constitutes final action by the
29 department approving the amendment, or
30 (11) Submit an alternative proposal If, in the opinion of the
31 department, the alternative 1s consistent with the purpose and intent
32 of the c¢hanges o¢riginally submitted by the department and with thas
33 chapter 1t shall approve the changes and provide written notice to all
34 recipients of the written findings and conclusions If the department
35 determines the proposal 1s not consistent with the purpose and intent
I 36 of the changes proposed by the department, the department may resubmit
| 37 the proposal for publaic and agency review pursuant to this section or
38 reject the proposal

(}

G- Bk
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(3) The department shall approve the segment of a master program
relating to shorelines unless 1t determines that the submitted segments
are not consistent with the policy of RCW 90 58 020 and the applacable (")

guirdelanes

{4} The department shall approve the segment of a magter program

relating to critical areas as defined by RCH 36 70A 030(5) provided the

ma ogr nt _1s ¢ istent w 9 020 an 1i
shoreline guidelines, and if the s ent provad a level rotection
f ical ea t t to V. Q

government's critical areas ordinances adopted and thereafter amended
pursuant to RCW 36,70A.060(2) .,

{5) The department shall approve those segments of the master
program relating to shorelines of statewide significance only after
determining the program provides the optimum implementation of the
policy of this chapter to satisfy the statewide 1interest If the
department does not approve a segment of a local government master
program relating to a shoreline of statewide significance, the
department may develop and by rule adopt an alternative to the local
government's proposal

{((£5F)) {6} In the event a local government has not complied with
the requirements of RCW 90 58 070 1t may thereafter upon written notice 65)
to the department elect to adopt a master program for the shorelines
within 1ts 3jurasdiction, in which event 1t shall comply with the
provisions established by this chapter for the adoption of a master
program for such shorelines

Upon approval of such master program by the department it shall
supersede such master program as may have been adopted by the
department for such shorelines

{((#6})) {7) A master program or amendment to a master program takes
effect when and in such form as approved or adopted by the department
Shoreline master programs that were adopted by the department prior to
July 22, 1995, 1in accordance with the provisicns of this section then
in effect, shall be deemed approved by the department in accordance
with the provisions of this section that became effective on that date
The department shall maintain a record of each master program, the
action taken on any proposal for adoption or amendment of the master
program, and any appeal of the department's action The department's
approved document of record constitutes the official master program
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Sec 4 RCW 90 58 190 and 1995 ¢ 347 s 311 are each amended to

1
2 read as follows
{’\) 3 (1) The appeal of the department's decision to adopt a master
4 program or amendment pursuant to RCW 90 58 070(2) or 90 58 090( (44}))
5 {9) 1s governed by RCW 34 05 510 through 34 05 598
6 (2) (a) The department's decision to approve, reject, or modify a
7 proposed master program or amendment adopted by a local government
8 planning under RCW 36 70A 040 shall be appealed to the growth
g management hearings board with jurisdiction over the local government
10 The appeal shall be ainitiated by filing a petition as provided an RCW
11 36 70A 250 through 36 70A 320
12 (b) If the appeal to the growth management hearings board concerns
13 shorelines, the growth management hearings board shall review the
14 proposed master program or amendment solely for compliance with the
15 requirements of this chapter (({end-chapter—36-F0A-REW)), the policy of
16 RCW 90 58 020 and the applicable guidelines, the internal consistency
17 provisions of RCW 36 70A 070, 36 70A.040Q(4), 35.63.125, and 35A.63.105,
i8 and chapter 43 21C RCW as it relates to the adoption of master programs
19 and amendments under chapter 90 58 RCW
20 (c) If the appeal to the growth management hearings board concerns
a shoreline of statewide significance, the board shall uphold the
Eiz. decision by the department unless the board, by clear and convancing

evidence, determines that the decision of the department 1s

i 23

i 24 inconsaistent with the policy of RCW 90 58 020 and the applicable

E 25 guidelines

| 26 (d) The appellant has the burden of proof in all appeals to the
27 growth management hearings board under this subsection
28 {e} Any party aggr:ieved by a final decision of a growth management
28 hearings board under this subsect:ion may appeal the decision to
30 superior court as provided in RCW 36 70A 300
31 (3) (a) The department's decision to approve, reject, or modify a
32 preposed master program or master program amendment by a local
33 government not planning under RCW 36 70A.040 shall be appealed to the
34 shorelines hearings board by filing a petation within thirty days of
35 the date of the department's written notice to the local government of
36 the department's decision to approve, reject, or mod:ify a proposed
37 master program or master program amendment as provided 1in RCW
38 90 58,090(2)
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1 (b} In an appeal relating to shorelines, the shorelines hearings
2 board shall review the proposed master program or master program P
| 3 amendment and, after full consideration of the presentations of the L\)
\ 4 local government and the department, shall determine the validity of
| 5 the local government's master program or amendment in light of the
6 policy of RCW 90 58 020 and the applicable guidelines ' ,
7 (c) In an appeal relating to shorelines of statewide significance,
8 the shorelines hearings board shall uphold the decision by the
9 department unless the board determines, by clear and convincing |
10 evidence that the decision of the department 1s 1inconsistent with the '
11 policy of RCW 90 58 020 and the applicable guidelines ,
12 (d) Review by the shorelines hearings board shall be considered an
. 13 adjudicative proceeding under chapter 34 05 RCW, the Administrative
I 14 Procedure Act The aggrieved local government shall have the burden of
i 15 proof 1in all such reviews
[ 16 (e) Whenever possible, the review by the shorelines hearings board
i 17 shall be heard withain the county where the land subject to the proposed !
l 18 master program or master program amendment 1s primarily located The
; 19 department and any local government aggrieved by a final decision of
| 20 the hearings board may appeal the decision to superior court as A
' 1 provided in chapter 34 05 RCW 653
22 {4) A master program amendment shall become effective after the
; 23 appreoval of the department or after the decision of the shorelines
24 hearings board to uphold the master program or master program
25 amendment, provided that the board may remand the master program or |
26 master program adjustment to the local government or the department for ‘
27 modification prior to the final adoption of the master program or
28 master program amendment
29 Sec 5 RCW 36 70A 480 and 1995 c 347 s 104 are each amended to

30 read as follows
31 (1) For shorelines of the state, the goals and policies o©of the

32 shoreline management act as set forth in RCW 80 58 020 are added as one
33 of the goals of thas chapter as set forth in RCW 36 70A 020 without
34 creatang an order of priority among the fourteen gcals The goals and
35 policies of a shoreline master program for a county or city approved
36 under chapter 90 58 RCW shall be considered an element of the county or
37 city's comprehensive plan All other portions of the shoreline master
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1 program for a county or city adopted under chapter 90 58 RCW, including 1
2 use regqulations, shall be considered a part of the county or city's |
’*)3 development regulations
\ 4 (2) The shoreline master program shall be adopted pursuant to the
5 procedures of chapter 90 58 RCW rather than the goals, policies, and
6 procedures set forth in this chapter for the adoption of a
7 comprehensive plan or development regulaticns
8 {3} The policies, goals, and provisions of chapter 90 58 RCW and
9 lacable n 1 the e r d rmi
10 complignce of a shoreline master program with this chapter except as
11 the shoreline master program is required to comply with the internal
12 consistency provisaons of RCW 36 70R 070, 36 70A 040{(4), 35 63.125, and
13 35A.63.105,
14 As_of the date e department of eco a oves _a loca
15 government's shoreline master program adopted under applicable
16 shoreline quidelines, the protection of cratical areas as defined by
17 RCW 36 70A 030(5) withan shorelines of the state shall be accomplished
i8 only through the local government's shoreline master program and s
19 not be subject to the procedural and gubstantave requirements of this ‘
} 20 chapter, except as provided in subsection (6) of this section

4

{b) Critical areas within shorelines of the state that have been .

identafied as meeting the definition of craitical areas as defined by
{
! RCW 36,703 030{5}, and that are subject to a shoreline master program

23

24 opte nder a abl oreline delin 1 t be biec

25 the procedural and substantive requairements of this chapter, except as

26 o) by ubse his c s act 3

27 intended to affect whether or to what extent agricultural activities,

28 as defined in RCW 90 58 065, are subject to chapter 36.70A RCHW

29 (¢} The provisions_ of RCW 36 70A 172 shall not apply to_the

30 (s} on_o9or s a nt of loca nm ! shor e

31 master program and shall not be used to determine compliance of a local

32 government's shoreline master program with chapter 90.58 RCW and
; 33 applacable gquidelines Nothing in this sectaon, however, 1s intended
: 34 to imi o an alat o information b a ie 1

35 protecting critical areas within shorelines of the gtate, as regquired

36 b hapter 80.5 and applicable guidela

37 {4) Shoreline master programs shall provide a level of protection

38 o_critical a s located within shorelines e t t
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least equal to the level of protection provided to critical areas by

e loc vernment‘'s cr cal are r a s a a ere er
amended pursuant to RCW 36 70A.060(2)
5) Shorela of t te shall n be con I crit ar
u th c e t _to s 1 t
within shorelines of the state qualify for critical area designation
e the defa ion of c¢cr 1 rovided 36 7
and have been designated as such by a local governﬁéng pursuant to RCW
36.70A.060(2) .
6) If a local i1sdiction's m rogram e includ n
s b fo r eas _th r n
of the state, as authorazed by RCW 90 58 030(2) (f), then the local
risdacta sh continue t egulate those cratical areas d thear

reguired buffer8 pursuant to RCW 36,.70A.060(2) .

Passed by the House Apral 25, 2003

Passed by the Senate Apral 9, 2003

Approved by the Governor May 15, 2003

Filed in Office of Secretary of State May 15, 2003
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STATE OF WASHINGTON
THURSTON COUNTY SUPERIOR COURT

FUTUREWISE, EVERGREEN
ISLANDS and SKAGIT AUDUBON
SOCIETY,

Petitioners,

and

WASHINGTON STATE
DEPARTMENT OF COMMUNITY,
TRADE AND ECONOMIC
DEVELOPMENT and WASHINGTON
STATE DEPARTMENT OF
ECOLOGY,

Intervenors,

v

WESTERN WASHINGTON
GROWTH MANAGEMENT
HEARINGS BOARD, an agency of the
State of Washington, and CITY OF
ANACORTES,

Respondents

and

WASHINGTON PUBLIC PORTS
ASSOCIATION,

Intervenor

S

FINAL JUDGMENT AND ORDELR

VILLD
JUPERIOR COUR™
HURSGT Wi

0¢ NIV 17 P3 41

Ll ot
W e
NFPUTY

NO 06-2-00166-1
FINAL JUDGMENT AND ORDER

1 ATTORNEY GENERAL OF WASHINGTCON
Agnculiure & Health Division
2425 Bristol Court SW
PO Box 40109
Olympia, WA 98504-0109

(360) 58G-6500
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I INTRODUCTION

Il This matter came before the Court on an appeal filed by Petitioners Futurewise,
Evergrcen Islands, and Skagit Audubon Society of a Final Decision and Order issued by the
Western Washington Growth Management Hearings Board (Board) on December 27, 2005, 1n
Evergreen Islands Futurewise and Skagit Audubon Society v City of Anacortes, WWGMHB
Case No 05-2-0016

12 The only issue before the Court relates to ESHB 1933 (Laws of 2003, ch 321),
which amended the Growth Management Act (“GMA™), chapter 36 70A RCW, and thc
Shoreltne Management Act (“SMA™), chapter 90 58 RCW  The partics disputec when ESHB
1933 transfers shoreline critical area regulation from the GMA to the SMA

2 PARTIES

21 Petitioners are Futurewise, Evergreen Islands, and Skagit Audubon Society

22  Respondent City of Anacortes appearcd to defend the Board’s decision

23  The Court granted two motions to intervene, n a stipulated order entered May
14, 2006 The Washington State Department of Community, Trade and Economic
Development (“CTED”) and thc Washington Statc Dcpartment of Ecology (“Ecology™)
intervened 1n support of Petitioners, and the Washington Public Ports Assouation (“WPPA™)

intervened 1n support of Respondent

24  Respondcnt Board 1s a nominal party to this appeal and did not participate

before the Court
3 PROCEEDINGS

31 The Court heard oral argument on October 13, 2006, and reviewed the records

and files herein, including

o Futurcwise’s, Evergreen Islands’, and Skagit Audubon Society’s Petitioners’ Brief,

o State Agencies’ Opening Brief,

e City of Anacortes’ Brief,

2 ATTORNEY GI'NI RAL O WASHINGTON
Agneulture. & Health Division
- - - - 2425 Bristol Cowrt SW
“ L M NN LU PO Box 40109
Olympia WA 98504-0109

(360) 586-6500

0-000000452
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o Bnef of Respondent Washington Public Ports Association,
o Pectitioners’ Reply Bnief, and
o State Agencies’ Reply Brief
4 ORDER
Based on the foregoing, 1t i1s accordingly ORDERED, ADJUDGED and DECREED as
follows

41 Shorcline critical arca regulation 1s transfurred from the GMA to SMA when a
county’s or city’s Shoreline Master Program update 1s approved by the Department of
Ecology under its 2003 SMA Guidelines consistent with RCW 90 58 090(4) and RCW
36 70A 480

42  Untl the Washington Statc Dcpartment of Ecology has approved an updated
Shoreline Master Program consistent with RCW 90 58 090(4) and RCW 36 70A 480, the
Growth Management Hecarings Board continucs to have jurisdiction to review Cnitical Areas
Ordinances, including any provisions that apply to cnitical areas located within shorelines
junisdiction, for compliance with the procedural and substantive requirements of the GMA

43  The Board’s conclusion with respect to ESHB 1933, found on page 31, lines 1-
8, and concluston of law H, of 1ts Final Deusion and Order 1s reversed  The City’s adoption
of rcgulations in Ordinance 2702 that apply to cntical areas in the shorcline does not
constitute an amendment to Anacortes’ shorcline master program and does not necd to be
approved by Ecology

44  The parties have agreed to the form of this Final Judgment and Order as

reflecting the determination of the Court By agreeing to this Order, no party waives any ot

1ts cJaims or defenses or right to appeal

45  The matter 1s remanded to the Board for further proceedings consistent with

this Order

ATTORNI Y GIFNFRAL OF WASHINGTON

FINAL JUDGMINT AND ORDLR 3
Agncutture & Health Division
- - T - = 2425 Bnistol Court SW
S ERANELEEAL PO Rox 40109
Olympa, WA 985040109
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DATED this {1 day of November, 2

-

-

THE HONORABLE CHRIS WICKHAM

PRESENTED BY

ROB MCKENNA
ATTORNEY GENERAL OF WASHINGTON

oDl

ALAN D COPSEY, WSBA No 23305
THOMAS J YOUNG, WSBA No 17366
Assistant Attomeys General

Attormncys for Intervenors Washington State Department of Community, Trade and Economic

Development and Department of Ecology

APPROVED AS TO FORM, NOTICE OF PRESENTATION WAIVED

M‘)' ((eh-e:l ‘uh»wﬁuk«;

KEITH SCULLY, WYBA No 28677
TIM TROHIMOVICH, WSBA No 22367

Attorney for Petitioners Futurewise, Evergreen Islands, and Skagit Audubon Society

CITY OF ANACORTES CITY ATTORNEY, and
FOSTER PEPPER PLLC

Q~ L\/y\. b sl cuflon zahos

AN S MUNCE, City Attorney, WSBA No 21527

P STEPHEN DIJULIO, WSBA No 7139

SUSAN ELIZABETH DRUMMOND, WSBA No #30689
Attorney for Respondent City of Anacortes

STOEL RIVES LLP

)«/\.Q— L’M/‘ pec enatl cufleon vohen

ERIC S LASCHEVER, WSBA No 19969
STEVEJ THIELE, WSBA No 20275
Attorneys for Intervenor Washimmgton Pubhc Ports Association

FINAL JUDGMENT AND ORDIR 4
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CERTIFICATION OF ENROLLMENT

SUBSTITUTE SENATE BILL 6012
Chapter 262, Laws of 2003

58th Legislature
2003 Regular Session

SHORELINE MANAGEMLNT

EFFECTIVE DATE 7/27/03

Ppassed by the Scnate Apr:l 26, 2003 CRRIIFICATE
NAYS 5
I, Militon n Doumtit, Jdr ,
Secretary of the Senate of the
BRAD OWEN Htate of Washaington, do hereby
certify that Lthe attached 1s
President of the Senate SUBSTITUTE SENATE BILL 6012 as
B passed by the Senate and the House
Passed by thec House Apral 17, 2003 of Representatives on the dates
NAYS 37 hereon set forth
FRANK CHoPP MILION H DOUMIT JR
Spaaker of the House of Representatives Secretary
Approved May 14, 2003 FILED
May 14, 2003 - 10 16 a m

GARY F LOCKE

Governor of the State of Washington

A NNED

Secretary of State
State of Washington

0-000000067




SUBSTITUTE SENATE BILL 6012

AS AMENDED BY THE HOUSE
Passed Legislaturec - 2003 Regular Session
State of Washington 58th Legislature 2003 Regular Session

By Senate Committee on Land Use & Planning (originally sponsored by
Senators Mulliken, T Sheldon and Morton)

READ FIRST TIME 03/05/03

AN ACT Relating to shoreline management, and amending RCW
90 58 060, 90 58 080, and 90 58 250

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON

Sec 1 RCW 90 58 060 and 1985 ¢ 347 s 304 are each amended to
read as follows

{1} The department shall periodically review and adopt guidelines
consistent with RCW 90 58 020, containing the elements specified in RCW

90 58 100 for
{a) Development of master programs for regulation of the uses of

shorelines, and

(b} Development of master programs for regulation of the uses of
shorelines of statewide significance

(2} Before adopting or amending guidelines under this section, the
department shall provide an opportunity for public review and comment
as follows

{(a} The department shall mail copies of the proposal to all cities,
counties, and federally recognized Indian tribes, and to any other
person who has requested a copy, and shall publish the proposed

53B 6012 SL
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gurdelines 1n the Washington slLate register Comments shall be
submitted 1n writing to the department within sixty days {rom the date
the proposal has been published in the register

{b} The department shall hold at least four public hearings on the
proposal 1in different locations throughout the state to provide a

reasonable opportunity for residents 1in all parts of the state to

present statements and views on the proposed guidelines Notice of the

hearings shall be published at least once 1n each of the three wecks
immediately preceding the hearing 1n one or more newspapers of general
If an amendment to the
the

circulation 1in each county of the state
guidelines addresses an 1ssue limited to one geographic area,
number and location of hearings may be adjusted consistent with the

intent of this subsection to assure all parties a reasonable

opportunity to comment on the proposed amendment The department shall

accept written comments on the proposal during the saixty-day public
comment period and for seven days after the final public hearing
(c) At the conclusion of the public comment pericd, the department

shall review the comments received and modify the proposal consistent

with the provisions of this chapter The proposal shall then be

published for adoption pursuant to the provisions of chapter 34 05 RCW
{3) The departmentL may ((prepese}) a t amendments to  the

guldelines not more Lhan once each year ( (Ae—Feast—once—every—frve

to—the—precedures—outiined—rn——subseetron—{2}—of—this—geetren)) Such

amendmen shall be lamit { a) Addressing technical or pr ra

1ssues bthat result from the review and adoption of master programs

under the guidelines, or (b} i1ssues of guideline compliance with

statulor Irovi on

Sec 2 RCW 90 58 080 and 1995 ¢ 347 s 305 are each amended to

read as follows
(1) Local governments shall develop or amend( (5

- >

a master program for regulation of uses of the shorelines of the state
consistent with the required elements of the guidelines adopted by the
department i1n accordance with the schedule established by this section

{?){a) Subject to the provisions of subsections (5]} and (6) of thas

SSB 6012 SL P> HAMVELD
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section, each local government subiject to this chapter shall develop or

1

2 amend 1ts master program for the regulation of uses of shorelines

3 withan 1ts jurisdiction according to the following schedule

4 1 n_or before D mber 1, 2005, for t 1 f Port wnsen

5 the caty of Bellingham, the city of Everett, Snohomish county, and

6 Whatcom county,

7 11} On or before December 1, 2009, for King c¢ounty and the ctitties

8 within King county greater in populataion than ten thousand,

9 {112) Except as provided by (a) (1) and (11) of this subsection, on
10 or before December 1, 2011, for Clgllam, Clark, Jefferson, King,
11 Kitsa P1 1sh Thurston W com count d h
12 cities withipn those countaies,

13 (Lv) On or before December 1, 2012, for Cowlatz, Tsland, lLewis,
14 Mason, San Juan, Skagi ¢ man ounties ¢ ities h
15 those countaies,

16 {v} On or before December 1, 2013, for Benton, Chelan, Douglas,
17 Grant, Kittitas, Spokane, and Yakima counties and the cities within
18 those counties n

19 (vi) On or before December 1, 2014, for Adams, Asotin, Columbaia,
20 Ferr Frankiin, Gar d, Grays Harbor, Klickitat, Lincoln nogan
21 PaciFyig, Pend Orealle, Stevens, Wahkiakum, Walla Walla, and Whitman
22 counties and the cities within those counties

23 b Notha in__this sub Lion 2 shall lu a local
24 government from developing or amending 1ts master prodgram prior to the
25 dates established by this subsection {2)

26 3 Followan roval by the artment of a new o mended
27 maste rogram, local governments re o_develop or a d master
28 programs on or before December 1, 2009, as provaded by subsection
29 (2y(a)(a) and_(231) of this section, shall be deemed to have complied
30 with che ablishe 10on (2 secta
31 nd s no regu d to ] maste r mendments unti
32 eve rs er th 1 es e ubsectio
33 (2)(a) (131) of this section, Any jurasdiction listed in subsection
34 (2Y(ay{1) of this section that has a new or amended master program
35 approved b department on or after March 2002, but before_ the

36 effective date of this section, shall not be reguired to complete
37 masier program amendments until seven vears after the applaicable date

38 rovided by subsection (2){a) (p21) of this section

5 3t N MED $SB 6012 SL
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(b} Following approval by the department of a new or amended master

program, local governments choosaing to develop or amend master programs
on_or before December 1, 2009, shall be deemed to have complied with
the schedule established by subsection (2)(a){(111) through (via} of thas
seclion an hall n be required complete master ram amendments

until seven years after the applicable dates established by subsectfion

{2){a) {111) through (vi) of this section
{4) bLocal goverpments shall conduct a review of their master
programs at Jleast once every seven vyears after the applicable dates
establashed by subsection (2} {a} {3111} through {(vi} of this section
oll eview r by th 4 1 1 rpmen

shall, J1f necessary, revise thear master programs. The purpose of the

[eview 1S,

ssur the mas complies w: 1 bl W

apd guidelines 1in effect at the time of the review, and
{b} To assure consistency of the master program with the local
government's comprehensive plan and development regulations adopted
nder chapter 36 70A RCW, 31f applicable, and other local requirements

{(5) Local governments are encouraged to begin_ ithe process of

developing or amending their master programs early and are elagible for

grants from the department as provided by RCW 80 58 250, subiject to

available funding Cxcept for those local governments listed in

subsection (2){a)(a} and ({21} of this section, the deadline for

completion of the new or amended master programs shall be two vears

after the date the grant 1s approved by the department Subsequent
master program review dates shall not be altered by the provisions of

this subsection
{6} {a) Grants to local governments for developing and amending

master programs pursuant to the schedule established by this section

shall be provided at least two years before the adoption dates
specified 1n subsecfion (2) of this seciion To the extent possible,
the rt sh locate qgr W th moun o) ted
suc t de asonabl adeguate 1

goverpments that have ipndicated their jntent to develop or amend master

programs during the biennium according to the schedule established by

subsection (2) of this section Any Jocal government that applies [or

but does net receive funding o comply with the provisions of

s
o
I»
2
4
Tn
o
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subsection (2} of this section may delay the development or amendment

of 1ts master program until the following blennium
(b} Local governments with delaved compliance dates as provided in
(a) of this subsection shall be the first praoraty for funding in

subsequent biennia, and the development or amendment complianpce

eadlin or those local governments shall be two years af t he _date

of grani approval
(@ 1lure of the local government to apply in a time anner for

a8 master program develcopment or amendment grant in _accordance with the
reguirements of the department shall npot be considered a delay

esult om_the provisions o of t
7 Notwit : Lion 11 a
vernments r : hi h er that have no
eloped or amended m r ms_on after March 1 a

ne later than December 1, 2014, develop or amend their master prodgrams

to comply with guidelines adopted by the departmepnt after January 1,

2003

Sec 3 RCW 90 58 250 and 1971 ex s ¢ 286 s 25 are each amended
to read as follows
1 The Jlegaislature i1ntends to eliminate h Timyts n at

funding of shoreline master program development and amendment costs

The legislature further intends that the state will provide funding to
local govgrhmgngg that 1s reasonable and adeguate to accomplish the
cosls veloping and amending shoreline maste rograms ns nt
with the schedule established by RCW 90 58 080 Fxcepl as specifically
describ herein, nothain n th ct 18 nde lter the exista
ligation duty n nefi rovided b this act to local
governments and _the department
{2} The department 1s directed to cooperate fully with local
governments 1in discharging their responsibilities under this chapter
Funds shall be available for distribut:ion to local governments on the
basis of applications for preparation of master programs apd the
provisions ¢of RCW 90 58 080(7} Such applications shall be submitted
in accordance with regulations developed by the department The
department 1s authorized to make and administer grants within

appropriations authorized by the legislature to any local government

M
L)
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withan the state for the purpose of developing a master shorelines

program

Passed by the Senate April 26, 2003

Passed by the llouse BApral 17, 2003

Approved by the Governor May 14, 2003

Filed 1n Office of Secretary of State May 14, 2003
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