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A. .4SSI(;NXIE:NrI'S ()I; l<:IIlI( )R 

1. 'I'lic trial c.olll-t crrccl wlicn it ordered ;lppcll;uit to sul~niit ;I 

t)iologic;~l s;u~i~)le IOr sul)niissio~i to clcosyri1)onucleic   id (DN.4) dat;~l);uiks. 

2. L\p~)clla~it \v;ls tlc~licd cllkctive assist;uicc 01' counsel nl ic~i  liis 

attor~ie~. I>ulc(l to 1)lIrslic MI.. Y1):w~~'s CrR 1..2(1) ~iiotio~i to \tltli(l~l\v his ~) IC~L.  

r 7 3. I lie tl-i;d court crrctl wlicn it I-eliisctl lo cntert;iiri Rlr. Y l ) ; ~ ~ i ' s  

141) 11iotio11 to ~vitli(1rav liis ple;~. 

. . 
Issues Pcrt;u~ilng to Assiginicnt ol' Lrror 

1. 1nvolunt;u-y DNA s;unpling is a scxcli, ~vliicli riilrst t)c 

rcasona1)lc undcr llic Fourtli ,4riic1itlnlcnt ;uid [lie gcatcr riglit to ~)riv;icj. 

protected b4. ,4rticle I ,  S 7 of' tlic \lr;lsliington Co~istitutio~i. Suspicionless 

scarclies ;we ~ io t  reasona1)lc unlcss hcj.  arc justifictl b ~ .  "special nccds," \vlUc11 

riiust not pririiarily be Sor 11o1-1nd law enSorccrncnt purposes aicl, undcr the 

\lr;lslii~igton Constitution, must ;Jso be n;u-ro.n~ly t;ilored to rrlcct a 

co~npclling state i~llercst. il'cre appe1l;uit's stale ;uid fcdcrd ridits \riol;llcd by 

the involu~i ta~ ,  suspicionlcss DNA sariipling he \w~s requircd to undergo? 

9 -. ,i dcScnt1;uit is erititlcd to cffectivc representation at a /1<.2(f) 

~iiotion lo nillidr;l\\~ ;I plea. Is appcllmt denied efkcti\re ;~ssist;uice of counsel 

when his atto~mcy refuses to rcprcscrit 1Urn in bringi~lg this rnotion? 

R. S'I',YI'1;,ME:NrI' OF 'THE CL2Sk; 

1. Procedural F;tcts 

011 A4pril 21, 2006, [lie state c1i;lrgctl appellant H;ur? Euge~lc M I ~ I  

11ith I!nla\trflll possession of ;I 1irc;uln i11 tlic first degree and unlavful 



possession 01' ;l conlrollcd su1)st;ulcc said ~il;&ing ;I Ldsc st;ltclnc~it to ;I 

pu1)lics scnr;ult. CP 1-2. 0 1 1  June 27, 200fi, YI~X-KL ~)lcd guilty to ;IS c11;u-gcd 

 sup^) C.P. (St;ltc~nc~it 01' Dclknd;uit on Plc;~ of (hilly fi-27-06). Yl);u?-;i was 

sc~itcrlcetl ) r l  So\~c~nI)cr 29, 2OO(i. CP 25-29. Y1);w;l stipuliltctl to llis record 

and ollknclcr score. C'P !)-I I. :Is 1)iu.t 01' tlic scntcncc, tllc court ordcrccl 

Y1~;117.a to ~)ro\'i(lc ;1 l)iologi:l(.;~l s;~niplc l;)r ~111)11iissio11 (o DNA clata1);uiks. CP 

25-29. (111 Dccc~nl)c~- 29, 2006 Yl)iu-ra lilctl ;I nlotio~l t o  nioclilj. llis scntcllcc. 

CP 31- 1.1. 'Illc court dcnicd his 1notio11 to niotlil!. his sc~lknce. Y1);lrfil lilctl 

this ti~nely appeal. CP 110. 

2. Sul)s(;uiii\.c Facts 

Ybml \ELS a(l\ised of the ~iglits llc \?.;IS \~u\ring during the plea 

collo<luj. nith tllc trial judge. RP 4-11. During the serilcrlci~ig l~c[ari~ig, the 

defcnsc rcconlmeiltled ;I DOSB. 1RP 13-1 1. 'l'hc Court refused to ordcr a 

DOSA illstcad imposing llic liigli end of tlic st;uld;lr(l rxlgc. IRP 17-18. In 

tlie rriiddlc of thc Judge's ~)ronouncenle~lt of licr scntencc but before stie was 

done, Mr. Yb<ul-;r asked il' Ile could withtlrarv his plea. RP 19. The Court 

respo~ldcd "Not at this time". Mr. M>xr.;i asked for help uithdra\ving his plea 

xld his auonlcy told hirn "I t;dketl to you a1)out the legd basis, but \vc'll talk 

a1)out it furdlcr. Right no\rJ, we've got to get --" . Id. 'Ule Judge iintcrjectcd: 

':Just bccausc you don't like a serltences isn't a reason to -." Id. Mr. Ylnt-ra 

responded, "It 1v;lsn't tlie -part of the sentence part, rn;l':url." Id. Dcl'cnsc 

counsel stated 111;~ he hat1 a Joh to (-lo and \vould alswer (lucstio~~s latcr. IRP 



\vcrc 1)cing rcco1-dcd. Itl. 

1. c 1 s 1 ; 1 s  1 I '1'0 ,~SSIS'I' 
APPk:I,I,lN'I' \\'IrI'H DRA\Ir 1 IIS PI At4 
1 R  Sl~:N'l'E;NCIN(; L'I( )IA417k;S 
C0NS'I'Irl'l TI( >N,\I. RI(;Hr17 r17( ) 
C( 11 ?NSk:IJ ,Y17 A\ CRI1711TLAIJ SvlLl(;E ( IF  
'1'HE; PR( >Ck:l~:I)IN(;S. 

~jutlqiicnl a i t l  sc~i~cncc is li~lali~etl. CrR 1.2(1); State v. Davis, 125 Wn. App. 

59. 68. 104 P.3d 11 (2004). A4~udg~nent is li~lali~cd \vlien tlic ju(1giiicnt ;ultl 

scntcnce is sigicd bj, tlic trial Jutlgc and lilctl wit11 tlic la\v clerk. Id. '4 

dcSc~itlait ~icctl not rn&c a motion in rtrriting untlcr 1.2(1), filtlicr :ui ofill 

~not io~i  is suSficicnt. '4 dcl'cnd;u~t is also cntitlcd to counsel during a 1.2(1) 

rnotion to \vitli<lfil~v ;l plca 11cc;tusc tlLis is consiclcred a critical stage o S  tlic 

~>rocccdings. Davis, 125 Wn. App. at 68. A judgne~it is linalized when tlie 

~udg~:lnent ;uitl scntcncc ;re liled with Ole lanr clerk. Dalis, 125 Wn. App. at 

68. 111 Davis. tllc Court oS .\ppc;lls held ha t  the trail court errctf 1)y rcSusing 

to consider tlic nlcrits of  his niotion to nltlidraw llls g - t ~ i l ~  plea. Itl. 'l'lie Court 

of' .4ppcals reve~-set1 aild re~iial~ldcd Sor a liea-irlg 011 the 111erits oS Davis's 

In tlic inst;uit case, Mr. Yl)m-;t asked to mitlitlra\v liic plea tluring tlie 

scntcncing licai~lg. He was intcl-rtiptctl 1)y tlic court ;uid liis oryn attorney a i d  

told to 1)c quiet. His own attorney hiled to 1)ring Ole  notion belore tlie court. 



'I'liis denied Mr. Yl)arl-;l Iiis I-iglit ~o ;I clcrenni~l;ltion of tlic riicrits ol' liis 

rnotion iuicl tlcriictl Irirn Iris c.o~lstitutionaI ;uid slatuloqr nglil to cou~isel a1 ;I 

critic;ll sl;l:. , ol'tlrc ~)roceccliligs. Itl. 

.A cr-i~nin;J c1clc'nd;uil Iias tlic <.orislilulional nglit t o  cflc'clive ;~ssist;uicc 

r 7 ol' counsel. Ilic stale ;~ncl 1c'tlcr;ll constitutioris g~~;u.;uilcc dc1c'rltl;uils 

rc;1sori;11)1j cllc'cti\.c rcprescrltatiori 1 ) ~ .  counsel at id1 cr.itical stages 01' ;L 

proceeding. 1 ..S. Const., ;uiicnd 6; L+';lsl~. Const. ;u-t 1 sect. 22; Str-ickl:ultl v. 

\4;l'aslii1ig1on, lG(i lT.S. 668, 685, 10 1. S.Ct. 2052, 80 I,.li:d.2tl 0 1  (1!)8/1<); & 

\ . hlicl-c, 127 \fTn.2(l 160. 17 1, 901 P.2~1 286 (1905): State v. Haynes, 16 P.3d 

1288 (2001), citing, State v. Harell, 80 Wn. App. 802, 804, 91 1 P.2d 1034 

(1 996). A st;~gc 01 a 1)rocccding is consitlercd critical if it "prescrits ;I possi1)ilitj 

of prejudice to the dcScnd;ult." State v. Harcll, 80 \.irll. App. 802, 80 1, 91 1 

P.2~1 103 1 (1!196), citing, (:;u-nson, 75 14'11. ,%PI). 08, 102, 1. 1.9 P.2~1 92 

cnsur-c tliat tlic defe1it1;uit is ;lblc "to rllalre certain l in~t lmc~ital  decisions 

rcg:u-ding tlic case, ;IS to ivlicthcr to pleat1 guilty, ivai~'c a jury, tcstifj. in his or 

licr o\\.ri 1)cIl;dl; or  l o  t'kc ;ul appeal." Jo~lcs 1.. Uames, ,163 1T.S. 745, 751, 103 

S.Ct 3308, 77 I,.l<tl.2(1 $187 (1983). 

A defendant has a constitutional right to appointed counsel at all 

critical stages of a criminal prosecution." State v. Haynes, 16 P.3d 1288 

(2001), citing, State v. Harell, 80 Wn. App. at 804. "A plea withdrawal 



hearing is a critical stage of a criminal prosecution." Id. "An outright 

denial of the right to counsel is presumed prejudicial and warrants reversal 

without a harmless error analysis." Haynes, citing, Harell, 80 Wn. App. at 

805. In Harell, the defendant was denied the right to counsel outright 

because his attorney refused to assist him with his motion to withdraw his 

guilty plea, and the attorney testified as a witness for the State at the plea 

withdrawal hearing. Harell, 80 Wn. App. at 805. 

In the instant case as in Harell. counsel refused to assist Mr. Ybarra 

with his motion to withdraw his guilty plea. As in Harell, this was an 

outfight denial of counsel at a critical stage of the proceedings. The 

remedy is reversal and remand for a new hearing with the appointment of 

counsel. Id. 

2. COMPE1,LED DXA StLVlPI,E; i'I01,YI'E:D 
YBARWS FOITKTH AME:KDME:Xr1' 
,4ND .iKI'ICI,E I ,  $ 7 RIGHTS. 

L\'llcrc a pcrson is rccluircd to sul~mit to ;I blood draw or a clicck s~val) 

fbr DSA4 analysis, tlic proccdurc anouiits to a searcli under tlic Fourth 

.4rnendnlcrit a id  Airticlc I, $ 7 ol'tlie Wasliing~on Constitution. See Skiri~ici- v. 

R i l w a ~  I,;ll)os Euccutives Asr'n, 1.89 17.S. 602, 616, 109 S. Ct. 1.402, 103 I,. 

Ed. 2tl 630 (i!>X!)); State 1. Sus~c ,  122 U'n. App. 11.8, 152, $1 1 P.3d 3 15 

(200 I), rc\.. g~uitcd, So .  76013-6 (February 1, 200.5). Sucli a sci~urc is 



Calili)~-~ii;l, 38 l 1 : . S .  757, 7(j7, 86 S .  Ct. 1826, 16 I.. Eel. 2~1  908 (l%j(i). 

In qc~icr;ll, ;L sci~rcli is 11ot ~ -~ ; l~o~i i i l ) l c  i11 the al)se~lcc ol'i~itlivitltlalizcd 

sus~~icion ol'nl-o~ig(loi~ig. Nctr. Jcrscj. v. rl'.l,.O., 1,6!) IV.S. 325, 31,0, 10.5 S. Ct. 

733, 7 1.8, 8tl I,. 1:d. 2tl 720 (I!)X:T). A li~nitcd exception exists if' tlicrc ;KC 

"spcci;tl ~icctls" nliicli 11l;ikc tlic \v;u-~lnt ;11itl ~)rol);ll)lc <'illlsc rccluircrnc~its 

i~i~pfi~ctic;~l. M., at i.151. '171ic "s~)cci;d ~icc(ls" cxccptio~l (locs 1101 applj,, 

liotvc~w-, ~tlIic11 tlic sc;u-cli is fix 1ior1n;ll 1;ltv enli)rccnlcnt purposes. Skinner, 

'1.89 1 Y.S. 602. 

In dlis C;ISC, Y~);uT;I was or(1crcd to s111)11lit to ;1 S I I S ~ ) ~ C ~ ~ I ~ ~ C S S  s;u~lpli~ig 

of' liis DNA under RC\Ir 13.1.3.73 I., \rllich prolidcs, in rcle\.;ult pa-t, "[elver)' 

adult or  Ju~.cnile indi~idual convicted of a lelonj' . . .  nus st Ilave ;x biological 

sxnplc co.lcctcd f'or purposes ol' DN.2 it1cntific;ltion alalysis." 'This Court 

sllould rclTcrsc tliat order, ordcr die s;mlplcs wllich 11a1.c 1)ecn take11 destroyed 

a i d  ordcr all rccords ol' tliosc sxnples or tllc results of' tcsti~ig of those 

sanplcs purged Isorn evcq tl;lt;xbasc xitl otlier location in wllich tticy ;KC 

currently stored, bcc;iusc the order ~iolatccl Yhrra"b Fourtli iirncndrncnt 

rights ;uld liis nglits untlcr Akticlc I, $ 7 of the \.l';lsllington C'onstitutio~~. 

I .'1711e Searcli \'ioldcd the Fourth Ancndrnent 

First, this Court slioultf llolcl h a t  the ordcr violated M ~ m a ' s  Fourth 

Anlc~ldment rights to 1)e l e e  fro111 unreasonable scxchcs arid sci~urcs, 

l~ccausc it fbrce<i him to submit to a suspicionlcss sc;lrch \thicli was ~ i o t  



;iutlloi-i/cd bj tlic "spcci;d ~icctl$" exception. 'llic stated purposcs 01 sucli 

sc;u-cllcs u n d c ~  RC\\' 13.13.7.5 1, ;ultl [lie resulting co~npili~ig 01 inli)nii;itio~l 

lor a tlata l)ail\ as set Sort11 ar1ic11 tlic statute was lirst c~lacted, mere "l;)r lillul-e 

it1cntific;ltion ;uitl prosccutio11." & State v. Olivw, 122 Mrn.2d 73, 90-91, 

$56 P.2~1 1076 (I!)!):-)). Xlorc ~.cc.c~it c~lac.tnlc~its 01' tlie 1cgislatu1-c have 

t1ccl;u-ccl tlic ~)ur-~)osc ol' tllc sc;u-c.Ilcs u id  tlic (1a1;1 1);ulk as ~)ro\iding a1 

;KC tllc sul?ject 01' in\~cstig;~tions o r  prosccutiolis, ; u t l  in tlctccting recidivist 

acts," w well as to ";lssisr Icdcral, state, and local cri~riin;ll Juslice ;uid lam 

criminal i~~vcstigxtions a i d  tllc identilication a i d  location of rriissi~lg and 

unidcntilictl persons." RCV' 13.13.753. 

In ;~d(lition, the Icgislaturc has specificall> indicated that biological 

sanplcs collected undcr tlic statute "hc used only lor purposes related to 

cririiind investigation, idcntilication of hurnai  rernai~ls o r  rrlissi~ig persons," o r  

irnprovemcnt or tlie collection systern itsell: M. RCM' 43.43.754 slates 111~1 

the collected sun~)les  are lo "1)e used solely for Ihc purpose of'providi~ig DNA4 

or  other t c  its lbr itlcnlificatio~l aialysis a i d  grosccutio~i of a criminal o f insc  

or  for the identificatio~~ of 1iunl;ui rernains or  lriissirig persons." RCM' 

43. 13.75 l(2). 111 g~c;ltl>r eupmding [lie types of olfentlcrs lvho rnust givc 

k)iologicd sanplcs for the (Ida 1);ulk i11 1!)!)9, the I,cgislaturc t~ccklrcd: 

'I'hc 1cgisl;~turc finds it n c c e s s q  to cxparld tlic curreIit pool of 
conr~ictccl ollcnders wlio rrlust halve ;I blood sanple t l ~ i r v ~ i  for 
purposes of DNA ic1entific;ltiori ;uial~ sis. l'lic lefiislaturc 



li1rtllcr- finds t11at tliere is ;1 liigli rate of' recidixisrn a111011g 
certain tjpcs ol' \riolelil u id  scs ollkndcl-s ultl that (lrawiiig 
1)lood is rni~lirn;dly i~ltrusivc. Crc;~ti~ig ;ul expxltiecl DNA dat ;~  
1);ilik 1)c;u-s a mtion;d re1;ltiorisliil) lo tlic pu1)licts interest in 
cna1)ling 1;iar enli)i-cc~ncnl to 1)clter idcrltili colivictcd violciit 
u id  scs ollcntlers arlio ;u-e in\~olvcd iri unsol\.ctl crilncs, rvlio 
csc;l~)c to ~.collknd, ;~ntl avllo ~-collk~id Aicr rc1e;lsc. 

r 7 I lnls, tlic pu~-poses of'tlic sc;i~-cllcs ;lntl tlic rcsullirig tl;ll;i 1);ulk ; re  not 

12cc;lusc tllc statute does nol recluirc ~)articulari~cd, indiaidu;di~c(l suspicio11 

before llie 1)loocl drarv sc;u-chi u ld  because tlic purposes s e i ~ c d  114' tlic slahlte 

arc 1101 "s~)ccial r~cctls," tlie searclics u~ idcr  lllc statute arc unconstilutior1;d 

untlcr- tlic Fourtli Aillendmcnt. Iinited States 1.. Miles, 228 F. Supp. 2d 1130, 

1139 (E.D. 2002) (purpose of federal DNA statute is nonnal law 

cnSorccrnc~it; statute t1iercSo1-c unconslitution; 1)ec;luse no  sliocci~ig of  

i~idi~idual i~ct l  suspicion is I-ccluired). ?'licreli,rc, tlic Soundational justification 

Sor ;I "special ~lecds" ;~i1;dj~sis docs not cxist here. 

Rcccntl!, tlis Court 11% liel(1 tlrat die suspicionless DNA scxclies 

under Title 13 RC\rT .izlcrc justified under the "spcci;ll ~lceds" exception to tlic 

rv;ul-;ull :uitl ~)rol);~ble cause rcquircnic~lts, 1)cc;~usc the scarell n;ls not 

cnnlcs." Surge, 122 \\'rl. ,\pp. at 159. L4j a11 ;dtem;ltc t l icor~~,  tllc Court 



u~)licltl sus~)icio~~lcss co11i1)cllctl DNA lcsti~ig 1);lsctl on  ;I "tot;~lil!. 01' tlic 

cxpcct;ltio~is ol' l)ri\';lc!. licltl I)?. conrictetl Iklons, miniln;d intrusive~icss ol 

Rise State 01. ()rcgo~i, 59 1:.3(1 1556, 1562 (!It11 Cir. 1!)!15)). 

Surge rv;w nronglj. dccidcd, lor sc\lcr;ll re;isons.' First, 11ic conclusioli 

tl1;1t tlic "s1)ccial ricctls" cxcc~)tion supported the stature nr;ls en-oncous. Sul-gc 

rcacliccl tlis co~iclu\io~i 1)) ~-cl)i~lg 011 (;rce~i \,. ljc~-gc, 1 F.:-kl 675 (7tli Cir. 

200 I), a casc i11 mliicli tlic 7th Circuit upheld tllc M'isconsin statute undcr tlic 

"special ~ieetls" ;ulal! sis 1)ccausc it l)clic\~cd the statute's purpose was to "obrain 

rcliablc proof ol ' ;~ felon's identity." 35 1 F.3d at 677-78. 

Surge's rcliaicc o11 (;reen \r;ls misplaced. (;reen (lid not interpret the 

W;isliingto~i statute, nor did it applj. the Waslii11gton I~gislature's cleclxcd 

purposc i11 c~l;lcting the statute, which is not solely getting "rclia1)lc proof' of a 

fclon's idcntitf but rather tlie "nonn;d nccd" 01' law enf~>rccmc~~t  "lo assist in 

the i~~vcstigation ;ultl grosccution of' cri~ninal ollenses." Statc r. Oli\;ls, 122 

IVn.2d 73, 101, 8\56 P.2d 1076 (1993) (ITttcr, J., co1icurri11g); Iaws of 1989, 

I 'Ihe \\'aslii~lgon Supreme Court has accepted review of this Court's 
opinio11 iii Surge. Statc 1,. Surge, 122 \&In. ,4pp. 1.49, 9 1  P.3~1 3 15 (200 1), m. 
granted, No. 76013-6 (February 1, 2005). The  casc mas argued on May 26, 
2005. 



cli. 350, $j 1 (c~iacting tlic c;u-licr versiori oS tlic DN,4 statute 11cc;lusc it itill 

provide "a rcli;~l)lc ;uid accurate tool li)r investigation" of cert;u~i ollknscs); 

RCW '1,11.'1.3.7,5 1412) ( c u i ~ c ~ i t  statu~c is "solely Sor . . . idc~itific;l~ion, ;uidysis ;ui<l 

~ ) rosecu~io~i  ol' ;l cnniinal ollknse"); RCi'V '13. 13.7,53 (1)url)osc is to j)ro\<tlc ;ui 

i~ii~)orl;ui~ loo1 "in cr-i~iiinal in\.cstig::;ltio~is, i11 ~ l i c  esclusio~i ol' indi\~itlu;ds wlio 

;u-c tlic sul?jccl 01' ili\~cstigx:ions o r  ~)rosccl~rions, u id  ill dclccli:ig rccidi\lsl 

acls," as ~rcll w 10 ";~ssist fktlcr;ll, state, and local ciinnind justice ;~nd  Ia\v 

cnfi)rcc~ncnl ;1gcncies i11 1)otli [lie idc~itilic;ltio~l ;uid tlctcctio~i of'intli\iduals in 

cririiinal invcstigalions and tlic identificatio~i ;ui<l location of niissing ;uicl 

unitlcntilicci persons"). 

Intiectl, (;reen (lit1 not c\.c11 discuss tlie \TTisco~isin I~gislaturc's 

purpose in enacting the stalutc, nor cite any autllority lor its declaration ll1;lt 

tliat state's Isgislature 1i;ld tlic purpose of' oI)taining "rc1i;lblc proof ol' a lklon's 

itlentit)." in c11;lcting \3.\'isconsin's statute. See Green, 34.5 F.3~1 at 677-78. 

Furtlicr-, (:reen Lulcd lo take the next, rc(luirct1 step in the ;uialysis: 

determining \vllctlier ol)t;uni~ig proof of identity is, in hct ,  a ~ lonna l  l;nr 

e~iforce~ricnt purpose such tliar rhc "s~>cci;d nccds" exception to Ihc ~v;u-~-;uli 

rccluircriicnt (lit1 ~ i o t  apply. u. 
'l'lius, (kcen ditl not iritcrprct die statute ;it issue in this case, ditl not 

properly deterniiiic the purpose of tlic statutc it ~)urportcd to inlclprel, ;mtl 

ditl n<)l exuiiinc ivlic~licr tlic purpose it s;utl llic statutc scn.ec1 was 11orni;d 



1;lw cnl;~rccliie~il p~irposc, 11rio1- to Iiol(1ing tliat tlie \.lTiscotisin st;ltulc \v;~s 

co11slitution;d. Surge's 1ic;lrj. reliuicc on (:rcc~i was tlicrelbrc rnisp1;lcccl. 

111 ;~dtlition, t l ~ c  "lol;llit!. of' [lie circunist;ulces" test used as ;I f>lll);~ck 

position in Surgc \\'ils el-1-oncous. Surgc tlcc1;rcd tll;lt, cvc.11 if' tllc decision it1 

Olir.;ls rcg::;uvlitig tlic "spcci;~l ~icctls" ;ui;dysis \'l.;ls 110 1oligcc.r goocl l;irv, ;uicl cvcti 

if' (~ rccn  \v;ls sonicliow \\-~.oligl!r tlccitlctl, t l ~ c  Mr;lsliilig~on sl;ltutc tvas 

co~istitutio~id under ;I "tot;ditj. 01' tlic ci~.cumst;lnccs" ;ui;~l~~sis. Stil-KC, 122 \Trri. 

'41)~. ; ~ t  1.5!)-6(). .\ccorditig to Sul-gc, ;lpplicdion 01' t1i;lt st:uid;lrd \ras pro1)cr- 

uridcr I jnitcd States v. Kniglits, 53 1. 17.S. 11 2, 122 S. Ct. 587, 1.51 I,. k:d. 2d 

L!)7 (2001), and Rise, sur)r;~. Surge, 122 \\'n. . ~ I ) P .  at 1.59-60. 

13ut tliosc c;lscs (lo not support applica~on ol' a "totalitj, of' :lie 

circurnst,uiccs" st;uul;u-(1 to dctcnriirii~ig wlictlicr tlic statute licre was proper, 

instc:id of' applying the well-estat)lished "special ~ieeds" analysis. In K~iiglits , 

tlic person su~jcctcd to tlic s c ~ c l i  ivas ~ i o t  a ~ ~ r i s o ~ i c r  1)ut ;-I ~)robatio~ier, wlio 

had agreed to a conditiori of pro1);ition ivl~ich required him to su1)mit to 

scxclies. 53 1' I '.S. ;1t 119. 'IPic Kxlidits Court lookctl at tlic issue under the 

"gencr;d Fo~irtli L4mcndnic~~t  ap~roacl i  of  cxarninirlg tlic totality of' tlic 

circu~nst:uices" i ~ i  ortlcr- to clctenni~ie \vhctlicr a search was la\trfiil, basctl upon 

tlic "rc;lsonable suspicio~i" ihat Ii;~d supported it. M. 

Fl'lius, tile Kniglits Court ~vas riot holding, as Surgc i~idicates, that it is 

~ x o ~ ) c ~ -  to sittiply look at thc "totality ol' tlic circunlstariccs" to scc whctlicr ;I 



was appl\ing tlie "to~ality 01' tlic circunistanccs" test as it 1 ~ s  tr:~(litio~i;dl\, 1)ccn 

;q)plicd - to dcterniinc ~vlietlicr 5uspicion\ supporting ;I search were sullicicnt. 

I~idcetl, tlic Kniglits Court s~)ccilic;dl~~ rcfilscd to lloltl tliat a person's 

\Ire (lo ~ io t  tlccitlc ~vlictlicr tllc l)roI);~tio~i cori(1ition so 
di~iiinislictl, 01- co~iiplctcly eli~nin;ltcd, K~iiglits's rcaso~i;ll)lc 
cxpectatioii 01. pri~lc). . . . t l ~ t  a S C ~ K C I ~  I)\, ;l I;l\\r e~i l i ) rcc~~ie~i t  
ollicer witliout ;uiy intli\~idu;dizct1 suspicio~i ~voultl h ; n ~  
s;ltislicd [lie I-c;lson;lble~iess rccluircmcnt 01' [lie Fourtll 
A~ncndnient. . . M'e do riot address tllc constitutionality of' ;L 

~u~~)icionlcss se;u-cli because tlie scwcll in this case was 
sur)r)or-tcd bv reasonable suspicion. 

Surge's rclia~lcc on Rise is also 111isplacecl. In Rise, the nmjority licltl it 

did not need to determine il' tlic Oregon DK,q statute scrvcd lcgitirnate penal 

interests, 1)ccausc [lie statute was justiliecl b ~ ,  "law ccnforcemcnt purposes." 59 

F.3d at 1558-59. ?'lie majority went on to lioltl tliat stickirig a needlc i11 

so~nconc's : ~ n i  ant1 taking tllcir blood ~vitliout suspicion was "rewonal~le," 

l~ecause it was not really a "siglificalt intrusion" into thcir ~r ivac~i  ;uld die 

gover~inic~lt hat1 pr-otlucctl "uncontroverted evidence" of a high rate of 

recitli\isrn of die li~nitcd classes of' people subjected to tlic i~ltrusion, ic., 

convicted inurderers xitl certain sex ofFendcrs. 59 F.3d at 1561. In rcaclling 

its conclusion, tllc jX& Court did consider the rcaso~ial~lc~iess of tlie search 

by looki~ig at [lie "rnini~nal" degree of the intrusion, [lie lcsscr cxpcctatio~~ of' 



~)ri\~;lc! ;ni i111ii;lic c~ijojcd, ;uitl [lie pul)lic i~iicrcsts invol\ed, ;IS lioictl in 

S11r-gc. Scc Rise, .!!I F.3d ai l.i(i2; Surge, 122 \Zr11.2d at l,i!)-(iO. 

&w, Iionc\er, WI\ tlccidctl 1)clorc rccc~it rclc~',uit 17.S.  Su~)~-erric 

Court clcclvon\ 011 ilic "spcci;ll ncctls" exception to [lie \r;u-rxil rccluirelric~it. 

See Cii) 01 Ili(1i;ui:lpoIis 1. l~il~iioli(l, ,5:3 1 1 '.S. :12, 12- 13, 121 S .  Cl. 1 17, 1 18 

I,. k ~ l .  2(1 :K3(3 (2000): F C S ~ I I ~ O I ~  lr. Ciil 01 C l i i ~ l ~ \ t o ~ i ,  5:12 l i.5. 67, 8:3, 121 S. 

Ct. 1281, 119 I,. li:(l, 2(1 205 (2001); Illi~iois \ .  Id(lsic1, ,510 1i.S. 119, 121 S. 

CI. 885, 157 I,. 1-(1. 2(1 8 1:3 (200 1). In k:d~iio~id, I~crg11so11, ;uid Iddster, the 

l y . S .  Suprcrnc Couri c1;uiGcd that (lie "s~)cci;ll needs" cuccptio~i c;u111ot 1)c 

;~pplicd u1iles4 (lie se:u-cli is (lcs~g'~ic(I to sene ricctls otlicr dial  lust law 

enlorcc~ncnl. &, G, Fcrg~iso~l, ,532 1T.S. nt 82-83 (purpose 111ust t)c to 

5enc nccds "1)ejontl [lie lionnxl ncctl Sor 1x1~ enlorcer~ient"). d ~ d  not 

xppljr hat li~nit;ltio~i rvheri ;uialyzing tlic \'ali<litj. or the Oregon stahtte, i~istcad 

sy)ccificxlly liolcling tlie statute rewo~iablc because ii was justificcl by "larv 

enlorcernent purposes." .5!) F.3d at 1,558. 'I'lius, & is 110 longer good law 

under tlic proper "special necds" ;uialysis star~dartl. 

111 ;uijr event, under tlic new "totalit>' ofthc circumstariccs" st;uidard of 

Surge, uivone nit11 ;Injtlllng less tliari tlic full parloply of plivacy rights is 

sul?ject to having the go~rcnirncnt inr~o1unl;u-ily dra~11 their blood for testing. As 

lour oi' tlic jutlgcs tlisseriti~lg in t11c recent ECinca(1e decision in the Stli Circuit 

rioted, pcoplc rrlio lricct illat st;uidxu t̂l i~iclude studc~its in public high schools 

or uni\.crsitics, pcoplc scckirig dri~.cr's liccnscs, pcoplc applji~ig for fcclcral 

eliiploj-~iic~i~, pcoplc h;l\i~ig lkt1er;ll ide~ltific;iiion, or people desiri~lg to tsavel 



1 r i e .  I lnitctl Skltcs v. Iknc;ldc, 379 F.3~1 813, 8 1,1, (!It11 Cir. 200.1.) 

(Rci11h;u-<I[, I . ,  disscndng). 'Uic Fourtli .41ucndnicnt siriiply c;uino~ support 

sue11 ;ui cxpu1si1.c ;~~i;dj.sis in c;iscs \vI1crc t1ic1.e is ;1 reduce(I e?;~)e~t ;~t io~i  of' 

. . 
pri\l;lc.!', rallicr tl1;ui rcclulr~ng tlic proper "spcci;ll nce(ls" ;uiadj,sis to ;q)pl!.. 

'I'lus Court slioul(1 so  t io l t l  ;uitl rc\?ersc. 

E:\.cn if' tlic sc;irc.li \V;LS not unconstitulio11;d undcr (lie hurt11 

.4liicntl1nclit, this Court should Iiol(1 it uncolistitutiorlal undcr this state's 

conslitudon. 'l'lic \Y;~sliinglon Constitution expressly gu;tr;uitccs the 1ig1il l o  

pri\acy: 

No person shall be distur1)ed in his pri\.are dl'irs, o r  his liorne 
inr.a<lcd, \villiout autlioritj o S  la~2~. 

Collsr. XI. 1, $ 7. 'lhc M'ashlngto~~ Suprenic Court has riot a(l(~rcsscd the 

valiclit~' of'thc DXA statute under Article 1, S 7. See Olivw, 122 kVn.2~1 at 

82. Nor did the Cour~  in Surge. Surge, supra. 

It is by now nrcll scttled t11at the iV;lsliington Co~lstitution provirides 

1)roadcr protcctio~i of  indi\idual prim! thari doe\ the Fourth Amendrncnt. 

State v. R a u ,  l,5l \V11.2d 689, 691-!I,?, 92 P.3~1 202 (2004); Slate v. 

J;~ckso11, 150 M711.2(I 251, 260-61, 76 P.3d 21 7 (2003); State xr. .Tories, I 1.6 

\lT11.2d 328, 332, 1,; P.:ld 1062 (2002); State v. You~ig, 123 \lTn.2(1 173, 182- 

83, 867 P.2tl ,593 (l!)!) 1); S~atc  1,. Holand, 11.5 i1.'11.2(1 57 1, 577, 800 P.2d 

11 12 (1990). No scp;ratc (;unrvall xialysis is Iiecess,u-!r. Ra1l;ln , at 69 1 



St;ltc I .  \Irllitc, 135 \IT11.2(1 761, 769, 958 P.2~1 982 (1998); St;w \ .  

<;~~i\\illl, 1 16 \Irn.2cl .i 1. 720 P.2d 808 (1!)86));Tack\on, 1.50 LI'n.2~1 2.5:). 

\Ir;nliingIon 1 ; ~  rcc.oglii/cs tll;rt ~)rob;ltioners ;ulcl p;u-olccs retain ilt 

1c;rst ;l ~ l l i ~ i i ~ i l i ~ l  cx~)cct;itio~i ol'pri\r;~c!- untlcr A4~-ticle I, S 7. See State 1.. I,uc;ls, 

.5(i \\'n. ;\I)I). 236, 2 l ' l . ,  7%) P.2~1 121, re\.. dcniccl, I I 1 LTr11.2d 100!) (I!)H!)). 

Furtlicr, ;ls this Court 1l;ls rcc.og~:ni~c(l, \Ir;lsl1ing~o1l Ilas pro\.idctl "consistent 

protcctioll" 01' tllc pri\.;lcy of' tllc I)otly iultl l)otlil!- lii~ictio~is, inclucli~i~ tlic 

p;issing ol' urine ;ultl (lie pro\.ision 01' 1)odilj. sil~n~)lcs li)r ;l11;d~.sis. Rol~inson v. 

Ci t~.  of Seilttlc, 102 \Irn. ,4pp. 795, 810, 10 P.3d '1.52 (2000). .is Robi~lson 

<1cc l i~~d ,  "(t]1ierc is . . . 110 clou1)t 11ra1 tlic pll~~acy ilitcrest in the botfy i ~ l d  

l~odilj lu~ictions is one \17;~slllngto~i citi/ens 11a1.c Iicld, axid should Ir)c entitled 

to hold, sale frorri go1 cni~ricnt trcspas5." 102 IV11. App. at 8 19. 

Incleed, tlicre can 1)c no  cluestion tliat die inSornl;itio~~ rc\.calcd under 

the DNL4 testing stahitc is not tlie tn)c normally exposed to tlic public or 

inr.oIvcs tlic forcc(1 extraction of' DNA, tlic nlicroscopic ;uld cllcrnicd ;ul;~lj~sis 

ant1 typing of tliat DNA, ;uid Ihc currcndy unliriiited retention of t11;1t 

r 7 i~lfonnatio~i i11 go~~crnrncnt c1;lt;lI)ilscs. 1 1icreSo1-e, tlie i11Sornl;ltion is 

~11q~c~ t ion i l t ) l~  sul?jcct to protection under the st;ltc constitution. See c . ~ . ,  

Young, at  182-83 (thennd imaging :.levice, when directed a t  a person's house, 

is xi inrwion o1'prir;icj. protected by the state co~:stitution); sce also, .Tackson, 

I50 \ITn.2d at 260-6 1 (g~ovcnirncnt's planting ol' a global positioning de~ice is 

;XI imasion requiring pso1)ablc cause and ;i \r,maxlt); Hola11d, 11,5 MTn.2tl ;rt 



,577-78 (go\.csririicnt's sc;ucli ol'g:;ut);~gc c;uis pl;lced ;it tlic curl) is ;u1 iliv;~siori 

re(11iiiilig ;I LKLSIXI~~). 

=2s his  C'oust 11;~s notctl, [lie \Zhsliirig~on Supre~nc Court 1i;ls "riot 

I~cen  easily 1,ersu;ltlctl 111;lt ;L scare11 ~titllour i~ltli\idu;dkcd suspicion can p;iss 

constitulion;l1iio1i; ~xius~cr." Rol)ilisoli, 102 \;\'n. App. at 8 1 (i. Indeed, (lie Court 

liw held tli;it, i l l  tlic ;~I)sclicc 01' iritli\~idu;dizcc1 suspicioli 01' ~zrongcloing, ;l 

sc;u.cli is "gc~icl-;$ sc;~rcli \vliicli is ric\.cs ;lu~liorizctl u~itles our constitutioli 

except fix in tlic rnost cornpclli~ig circunlst;ulccs. Kculin v. Rcnton Scliool 

District 10% \ITn.2tl :iS/l,, 601-602, (i!)'l P.2d 1078 (1985). Such - 9  

cir-cu~nst;uiccs onlj. exist il' tlic purpose of' llic scxcli satisfies the "special 

~lccds" exception, tlelined in \I.'ashinglon 11ot onlj. in light 01' hurt11 

A m e ~ i d ~ n c ~ i t  Juris~)rutlcncc but also by looking at rvliethcr the shtute 

authorizing tlie search is v c p  narrowly d~1~1'11 ant1 supportctl by such 

conlpcll i~~g state interests that it Justifies the i~lvasion into thc clicrishctf privacy 

protections \ITashington g ~ i ~ u i t c e s .  See Robinson, 102 WTn. '4pp. at 8 16-1 7. 

In Robinson, tllls Court struck dort'11 a Ia\v rcquiring applicants for 

c ~ n p l o j ~ n c n t  to su1)mit to urirle testing. T h e  Court notcd that tlie 

govcrnrnci t's interest is only "con~pellin$ if therc is v c n  serious, r c d  potentid 

jcopxdj. to tllc public mliicli \fill occur if the testing was not done and 

pcrson on drugs pcrSonncd their govemnient job, and concluded that the 

"l)reatlit;lkingly 1)ro;ld" testing of all applicaits ~vas  far irorn ~ian-owly tailored, 

requiring testing of eveqoIie reg-xtlless n~hetller Ihcrc was anjr evidence tllat 

peribnning their Jobs drunk or  on drugs tvould cause a sc~ious  ~ i s k  oS public 



sdktj.. 10:' \lTn. .4pp. ;II 823-2 I<. Put simply, tlic Court s;ud, there is 110 

cxpl;ui;ltio~i 1i)r tcsti~ig ~ ~ ~ c o ~ ~ ~ i t i ~ ~ t S ,  ~~sllcrs, Ii11ra-ials o r  pu1)Iic rcl;ltio~is 

spccidists \rlicli 11lcr.c is 110 cridc~icc their duties arc "iniplicati~ig pu11lic 

s;dkt!.." u. 111 ;~tl(lition, t11is Court noted, the rc;lsons l)cl~ind tlic tcsli~ig were 

1101 si11il)lj. tllosc o f  "1)ul)lic s;~lkt!" concerns l)ut ;ilso iricl~~clccl concerns al)out 

;ll)scrltceis~ii, rrork dillicultics, sul)st;ultl;lrtl work, 11101-e l i - e ( ~ ~ ~ e ~ i t  I ~ I I - I ~ ~ V C ~ ,  

;ultl li;ll)ilit!. to tl~irtl 1);~rties c;ulscd 1 ) ~ .  drug 11sc on tllc Jol). u. 'I'llc Court 

slatccl tli;it, despite tlic i~~iporl;l~it cllicic~ic!. ;uld cost concerns i~ivolvcd, the 

need to protect thc "ir;lgile r.alucs" 01' prir'acj- \v;ls ";lcutc," noting that, for 

c x a n ~ l c ,  "police proccclure rrould be vastly less costly a i d  rnorc cflicicnt were 

it not lor tllc constsaints ol' tlic co~istitution." 102 M'n. ,4pp. at 827. Tllc 

Court concludecl t11;1t tlie testing was iiu- too 1)road ;uid not "narrowly t:ulorcdl' 

to lriect the public sdcty interest, :uid thus struck t l o ~ ~ m  the law. 102 \.VI~. 

,4pp. at 827-28. 

Sinlilu-ly, llcr-e, RCIV 1:_3.:13.75.1 ctocs not meet the "special needs" 

requirerncnt ;IS ;lpplictl under the greater protection of  our  statc constitution. 

Far Go111 1)cing "nmowly tailoretl," the statute requires everyone, even 11011- 

riolcnt oIlcndcrs, ro sul~rnit to a suspiciorlless scardl in ortlcr to proritle tlic 

7 7 

police r~ i t11  ;l gc~~eral  tool to do Ihcir elrcry day Jobs. 1 here is no cluestion 

they 1n;ly 1)e lrlore eflkicnt in doing those Jobs. Hut tlic irltercsts of e1licicncy 

fi~rthcred b!- the stahite si~nply (lo not justifj' the intrusio~~ into the protected 

privx!' rights g~lar;u~tcc<l bj. the 'IITashington Co~lstitution. rlliis Court slioultl 

so hold al. 1 should rcvcrsc. 



D. CONCI,ITSION 

'I'liis Court slioul(1 rclcrsc the order requiring Ykxu-ra to su1)nlit to 

DNA ~cstitlg. It slioultl ;d\o ordcr [lie \;unplc5 \vliicli Ii;~vc 11ce1i t;lkcn 

destroyed ;uitl ordcr :dl recot-(1s of' rllosc s;~~nplcs o r  (lie I-csults 01' lcstilig 01' 

tliosc s;i~riplcs ptii.gccl li-0111 c\~cI.!. tli11;ll);wc aiitl ol1ic.r locatio11 ill wliic.11 tlicj. 

I isc Elhlcr, \;ITSRA No. 20!.)55 
Atronicy for ,4ppcll,ult 

I, 1,ise Ellller, a persol1 over- the age (of 18 years of age, s c ~ ~ ~ e t l  the l'ier-cc County 
prosecutor's office 930 Tacoma Avc. S. Km. 946, Tacoma, \VA !)8,1,02 and Harry 

88900 Steilacoom, W A  98388-0900 
aflircd, 011 April 9, 2007. Scl-rice 
of America, propcrly st;unpcd a id  

adtlrcssctl. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

