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A. 1SSIJL:S PI:Rl'AININ(; I (>'I'l:I.I,AN'I'S' ASSIGNMhNTS OF 
ERROR. 

1.  1 las defendant 13lacl\~ell Sailed to meet his burden of 

showing incf'fective assistance oScounscl when hc has shown 

neither deficient performance nor resulting prejudice'? 

7 -. IHas defendant Rlachuell Sailed to demonstrate that there 

%-as an abuse of discretion or any prejudicial error uzhen the court 

allowed Kanamu to tcstilj that Blacltwell sold drugs when that 

c \  idencc \$as cumulati\e of'properlq admitted evidence'? 

7 
3 . 1 las defendant Kdnamir Fdil~d tc) demonstrate that she 

prescr\ ed her claim in the trtal court regarding the court's failure 

to instruct on missing c\ idence. and has she f~lrther failed to 

provide this court u i t h  suf'ficicnt record for the court to review this 

issue? 

3. Has defendant Kanamu failed to show that the trial court 

abused its discretion in excluding a witness's tmcnt! year old 

manslaughter conbiction iunder ER 609 when it was not relevant to 

the uitness's credibility and there Mere nurneroils other a\.enues of 

impeaching his testimony'? 
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3 .  Was there sul'licicnt ci  idcncc to support the jur) 's kerdict 

finding dclkndant 13lacl,~\ell guil~! ol'assai~lt in the second degree? 

6.  l las defendant 13lach\iell lililcd to demonstrate that there 

mas an accumulation of' prejudicial error so as to \\arrant relief 

under the cuinulative error doctrine'? 

B. S 1 A 1'EMI;N I OF 1.1 11: C'ASt<,. 

1 .  I'rocedurc 

O n  Jul j  20. 2004. the I'ierce ('aunt! I'rosecutor filed an 

information in Pierce County Cause No. 04- 1-03569-6 charging appellant 

LARRY IIWAYNE BLACKWl;I,I,. with t u o  counts of assault in the first 

degree (firearm enhanced), and one coimt of unlawfill possession of a 

firearm. BCP 103.'  On July 20. 2004. the Picrcc Count) Prosecutor filed 

an information in Pierce Count! ('ause No. 04- 1-03570-0 charging 

appellant. 1,ISA JANE KANAMI!. \iith t ~ o  counts ol'assault in the first 

degree (tirearin enhanced). and one count of' unlawfi~l possession of a 

firearm. KCP 1-3. 

The defendants were sent out for joint trial before the Honorable 

D. Garb Steiner. but the court declared a mistrial after opening statements. 

' Clerks papers relating to defendant Hlack\~ell 's cause number ui l l  be designated 
"BCP". and clerl<'s papers relating to defendant I<anamu's cause number \ % i l l  be 
designated as "K('P." 
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RC'P 4-6: KCI' 4-6; 311 4/05 R1' 24.' 'l'hc casc was retried befhrc Judge 

Steiner, and defendants were convicted of assault in the Iirst degree 

(firearm enhanced) as to victim Viccnzi. assault in the second degree 

(firearm enhanced) as to victim I3ucenski. and unlan f i l l  possession of a 

firearm. 'I'hcsc convictions wcrc \,acated  hen the court granted a new 

trial due to juror misconduct. 6/13/05 Kl' 46-47. 'l'he State then amended 

the information to reflect the jur!.'s finding of guilt on the lesser degree of 

assault in the second degree on Count 11. alicr the accluittal on the greater 

charge. 13C.'P 7-9: KC'P 54-55. I'hc casc \?as next brought to trial before 

the 1 lonorable 1;rcdcrick U'. 1:leming. but that trial cnded in a mistrial 

when the jury b a s  unable to reach a \,crdict. 4/28/06 IIP 4- 12. 

The third retrial was held before the 1 Ionorable Stephanie A. 

Arend. RP 5. 'l'he parties agreed that they would be bound by the 

decisions on nlotions that had been previously made in the case in the 

earlier trials. RP 6-8, 46-48. 

After hearing the evidence the jur!, con\:icted dcl'endants as 

charged. BCP 11-15: KCP 137-151. 

Defendant Blackwell rvas g i l~en a standard range sentence of 279 

months for the first degree assault. 73 months for the second degree 

' The t\vel\e volumcs of consecuti\el> paginated transcripts of'rhe trial proceedings 
before the Honorable Stephanie A .  Arerid occurring between October 9. 2006, and 
October 25. 2006, will be designated as "RP". All other transcripts will be designated by 
the date of the hearing followed bq "fiP". 
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assault, and 50 months for the ~~nlawl'i~l possession of  a firearm. plus an 

additional 96 months for the fircarm enhancements. for a total sentence of 

375 n~onths In confinement. 13CP 18-30 I;rom entr] of this judgment he 

filed a tiinclj appeal, 13('P 3 1 . 

llefkndant Kanamu u a s  g i ~ e n  a standard rangc sentence of'277 

months for the first dcgrcc assault. 70 months for the second dcgrcc 

assault, and 75 months for thc unlawlul possession of'a tircarm. plus an 

additional 96 inonths for the fircarm enhancements for a total sentence of 

373 months in confinement. KC'P 154- 166. From entry of this judgment 

she filed a time]! appeal. KCI' 174-1 86. 

2.  Facts 

lloroth> and I-Iarkey Knight ue rc  in their home on Ji l l>  6. 2004. 

around 12:30 am ~vhcn  the\ heard a loud crash of breaking glass coming 

from the house across the street at 1467 South Fife Street. I'acoma. RP 

76-80; E u  1 3 3 ~ .  Just before this noisc. Mrs. Knight then heard what she 

thought was a female voice sa\ ing "No. Stop. Don't do this.'' RP 82-83, 

91. That was followed a few seconds later by a series of shots or -'pow" 

sounds that could have been either a gun or fireworl<s. RP 80-83, 90; Ex 

133. Mrs. Knight immediatel~ called 91 1 .  IIP 80: I:\( 133. She heard 

-' Harvcy Knight )\as deceascd bq thc time o f t h e  third retrial. His fonner testimony was 
read into the record. RP 117-123. 'l'he transcript of his former testimony was admitted 
for appellate purposes as Ex 133. RP 120. 
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emergency personnel respond within a few minutes. RI' 83. Mr. Knight 

was at the window when the shots \zJcre lircd. 1'x 133. I le didn't see 

anj'one run out the li.ont door i~nmediately after the shots. but he did not 

stay at the windou. 1:x 133. 

Iliana Bucenski was an acquaintance of defendant Kanalnu prior to 

2004, but in 2004 her contacts with Kanami~ became more lkecluent -once 

every Sew daq,s to almost a daily occurrence. RP 292. Ms. 13ucenski had 

developed a methal~~pl~ctamine habit. and Kal~arnu had connections to 

acquire the drug. IIP 293-293. Ms. Bucenski was living with ' l 'on~ 

Monagin. but theirs was not an exclusive relationship. RI' 296. 307-308. 

At the end of June and the lirst part of July. Ms. Bucensl<i and Mr. 

Monagin were lnoving from a condonlinium on (:irclue (56"' Street) to a 

house on Filk Street. RP 296, 306. Altl~ough she did not attend the 

wedding. Ms. Hucensl<i went to the reception held afterktard at the 

Starlight bar celebrating Defendant Kanamu's wedding to Defendant 

Blackwell. RP 3 12. The wedding and reception occurred on June 25, 

2004. RP 303-305. 3 12. Ms. Bucenski met Dave Vicellzi at the wedding 

reception ~ ~ h e r c  she asked him to dance. RP 308. 3 12. 3 19. Mr. Vicenzi 

loaned his car to the ne\vlywcds as a bedding gift, so Ms. 13ucenski gave 

him a ride back to her F i k  Street house where they played poker. RP 3 19- 

320. The newlyweds came over later in the early morning hours to play 

poker as well. RP 321. While he was there, defendant Blackwell left a 

gun in a kitchen drawer. RP 334. After Blacl<well left. he called Ms. 
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Bucenslti to tell her that lie leli something in her kitchen dramer that he 

needed her to hold for him. Rl' 334. Mr. Vicen~i  ended up spending the 

entire weeltend uith Ms. l3uccnshi and Mr. Monagin at their Filk Street 

house because the dcfkndants ne\er returned Viceivi's car. RP 322-324. 

Ms. 13ucenski and Mr. Vicen~i  finally located the car on June 27"' 

at the Cirque condoiii~nium. RP 322-326. Mr. Monagiii had allowed the 

newlyweds usc of tlic condomini~un. RI' 326. Mr Vicen/i was unhappj 

about thc dela! in rcturniiig his car. Ms. Hucciiski tcstilicd that defendant 

Blacltuell gave Vicen~i  a baggy of methamphetamine to compensate him 

for the incon\eiiience. RI' 328-329. At Monagin's instruction. Ms. 

Bucenski was to return the .38 handgun to defendant Rlacl\well. RP 33 1.  

Mr. Vicewi mas present when Monagin had this discussion mitli Bucenski 

RP 334-335. Afier thej  located Mr. Vicenzi's car on thc 27"'. Ms. 

Bucenski reali/ed that she had forgotten the gun at the 1:1fc house: she 

drove back there to get it. RP 330-33 1 .  Mr. V i c e n ~ i  lbllo\\ed her back in 

his own car and they did a couple of lines of methamphetamine at the 

house. RP 33 1-332. Ms. Bucenski took the gun out to her car and put it 

under the dri\ cr's seat. RP 335. She then ran back inside the house to 

retriebe sonicthing else. came out. got in the car. and d r o ~  c o\ cr to the 

Circlue condominium. RP 336. Mr. V i c e n ~ i  left but did not go with her 

back to the condominium. RP 336. When she got to the condominium, 

she disco~rered that the gun mias missing. RP 336. Ms. Rucenski 

explained the situation to defendants Kanamu and Blacl<\~ell. RP 336- 
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337. Althougli both Mere upsct, delkndant K a n a ~ i ~ u  ~ c c m c d  angrier; 

Kanami~ said thc gun mas hers and that she \\auld tr!, to get i t  bacl<. RP 

336-337 

Ms. I3~1censlii testified that she spoke to Mr Vicen;.i about the 

missing gun over the phone, telling him that lie needed to return the gun 

immediately. 111' 338-339. Mr. Viceivi indicated that he did not know 

what she was tallting about: in a second con\,ersation occurring a short 

time later. houcvcr, Mr. Viccn~i  told her that he \\auld see  hat lie could 

do. RP 339-340. Ms. Hucenslti told the defendant that Mr Vicenzi had 

the gun R1' 341 Ms. Rucenski shoued defendant Kaniunu and a young 

man nan~ed Chris m~hcrc Mr. Viceii/i %orled RP 3.11 -346. Defendant 

Kanamu insinuated that she was going to do something to Viccn/i's car. 

RP 344. 346. Ms. Bucenski testified that she later learned fiom Mr. 

Vicenzi that he car had been stolen. RP 347. She relayed her suspicions 

to Mr. V i c e n ~ i  as to who had taken it. RP 350-351. On Ju11 5 ,  2004, Ms. 

Bucenski uent  to thc Cirque condo~niiiiuin u i th  Mr. Vicenzi and her 

godson. RP 354-355. She testified that Defendant Black\\ell came out to 

the car and punched hllr. Vicenzi through the u i n d o n .  yelling about the 

stolen gun and some stolen jewelry. RP 355-356. 

Ms. Hucenslti testified that she was at her home on Fife Street on 

July 6, 2004. 111 bed ~ ~ t h  D a ~ i d  Vicen;.i. when she heard a female voice 

talking to her dog. IIP 359-360. She recogni/ed this \ oicc as belonging to 

defendant Kanamu. RP 364. Ms. Bucenslti testified that she sau a white 
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male she I\neu as "Jason" cross across her d o o r u a ~  111' 364 She 

testified that then defkndant 13lacl<\vell and dclkndant Kanamu came into 

the bedroom. I1P 288-290. 364-365. Ms. Buccnsl<i testified that 

defendant Rlacl<well shot VicenLi, and that Kanamu \\;as standing right 

behind Hlach\zcll when i t  happened. IIP 290-291. Kanamu handed the 

gun to S lac l \~ .e l l  and stated something to the effttct of'"Shoot him. honey; 

shoot him. bab) ." RP 291. Vicenri tried to get the dekndants out of the 

roo111 and close the door. but did not succecd: the door ended up broken. 

RP 368. I hen Vicenzi broke out the nindokz in the room and called for 

help. RI' 367. 369. Ms. Bucensl<i testified that she was standing 

diagonally in front of Mr. Vicenzi when he u a s  shot b j  Black\;\ell. RP 

366-367. Ms. Bucenslti testified that she h a s  fro/en and scared when she 

saw the gun come out and couldn't take her eyes off the gun. KP 366-368, 

370. She estimates that Mr. Vicenzi was scven feet fro111 the gun when 

Defendant Blackwell fired several shots at him RP 372. Ms. Rucenski 

testified that after the shots mere o\ er. she saw Mr V l c e n ~ i  slump, but 

was uncertain if he mas hit or feigning injurj: she ran from the house, 

scared for her life. RP 373-377. 380. She ran in to a nearbj yard and 

covered herself ~v i th  brush. RP 378. She testified that she "didn't want to 

be anywhere near the situation". and said that she \vas scared that she was 

going to be next. RP 38 1 .  

Later that night. Ms. Bucensl<i \bent to the hospital ~ i t h  an asthma 

attack. RP 382. 385. She did not tell anjone at the hospital about what 
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had happened R P  385. She did not call the police because she \\as 

scared. shc did not "want to get in the middle ofthis." and because she had 

somc outstanding warrants. liI' 390-391. She called Mr. Monagin to tell 

h im that shots had been fired at his house RP 392. Ms. Rucenski testified 

that she heard fkoln a l'riend that Vicenzi had been shot. KI' 390. Ms. 

Bucenslti decided to move out ol 'toun to protect herself'l'rom being shot. 

RP 391-392. Monagln told her that the police Mere loolting for her. RP 

393. Ms. Bucenslti made arrangements to speak wit11 Detectibc Pendralt. 

RP 393. She met with him and gake him a statement and told him that as 

"D". meaning defendant Rlaclt\bcll. Mas the shooter: she later identified 

Kanamu from a photo montage. RP 394-403. Ms. 13ucensIti then left 

town: she had not spolcen to Mr. V i c e n ~ i  since the night of the shooting. 

RP 403. 

Mr. Vicemi testified that he was permanently disabled-paralyzed 

from the knees down- as a result of being shot the night of July 5-6'", 

2004. RP 961. He testified that he mas stark naked. about to have 

intercourse b i th  Ms. Bucenski in the bedroom of her home on Fife street 

in Tacoma. when the defendants came into the bedroom. RP 961-965. 

Vicenzi testified that he tried to push them into the hallway, breaking the 

door as he tried to close it, then picked up a pillow and busted out the 

windon in the bedroom. R P  967-968. l ie tcstitied that the defendants 

pushed thenisel\es back into the room: Kanamu handed a gun to 

Blackwell who pointed it at Ms. Rucenslti's face. RP 968. Kanamu then 



said "Just shoot him"  hereupon Blackwell opened lire on V i c e n ~ i .  RP 

968. V i c e n ~ i  testified that when the gun mas pointed at her. Bucenski was 

backlng up. screaming "llon't shoot. 1)on.t shoot." RP 969. 

Viccn/l testified that thrcc shots uerc  lircd and that he u a s  hit 

twice in the left side near his louer bdclt. IC1' 96c1'-C170 I le slumped to the 

floor and plal ed dead. IIP 970-972. After a feu minutes. Mr. Vicenzi 

crawled to the living room and called 91 1 .  IIP 975-978. Mr. Vicenzi 

testified that he told the 91 1 operator that he had been shot and identified 

who had shot him. RP 978. IIe identified his assailants as "11" and 

L . L ~ ~ ~ . - -  RP  978-980: I:X 46. Mr Vicenri testified that he felt that he was 

in and out of consciousness during that call. RP 981. I Ic u a s  aware that 

police and medical help arrived and he tried to answer the of'ficer's 

questions. KP 983. 11e u a s  then talcen to a hospital where he \$as given 

morphine. RP 983-984. M111en he uolte up in IClJ he learned that he was 

paralyzed. RP 984. He spoke to detcctikes over the nc t t  feu days giving 

them as much inlbrmation about his assailant as he could. Rlt' 984-985. 

He testified that Detective Pendral, shoued him t u o  montages of six 

photographs each from which he identified the defendants. RP 985-986. 

Mr. Vicenzi testified that he had met the defendants three or four tiines 

before the shooting, but did not knon then1 er! well. KP 987. Mr. 

Vicenzi testified that he met Ms. Hueenski at the Silk er Dollar Casino 

about turo ueelts before the shootiilg KP 996. At trial. Mr. Vicenzi 

denied ever loaning the assailants his car. denied being punched by 



Blaclt*ell prior to the shooting. and denied that he had stolen a gun from 

them. RP 990. 993. 1004. Mr. Vicenyi testified that his car was stolen 

li-om uorlk. but denied e~ cr being told bq Ms. U~~censlti that Kanamu had 

stolcn it .  Ii1' 99 1-993 

Officer Stuart Ilosington of the 1 acoma Police Ilepartment Mas 

dispatched to 1467 Sout l~  bife Street regarding a call about shots fired. RP 

126-128. tIe arrij ed at the scene at approuimatelq 12:45 am and several 

other officers mere there. or a r r i ~  ing at the same time. Iil' 129. He was 

one of se\ era1 ofticers that approached the l~ousc: soillc officers entered 

and Sound an injured \ ~cti in.  KP 130- 129 Ofiiiccr 1 l os ing to  stood at the 

threshold but did not enter; hc could see the \tictin1 from this location. RP 

138. Officer Hosingtoil was standing at the threshold when he loolted 

down and saw a partially opened folding linife just outside the entryway. 

RP 13 1 .  The knife \$as photographed and collected bq forensic personnel, 

and ultimatelq admitted into evidence. I iP  133-1 36. Officers Gregory 

Rock and Hr\ an IIouser also responded and saiQ a nude white male, 

Vicen~i .  laying on the l i \  ing room floor with a bullet hole in his back. RP 

713-71 8. 773. Officer Rock testified that he aslted the \ ictim ullo had 

shot him and the illan said "D and his girlfriend l<isa" l i P  720. He 

testified that the \ 1cti1-n told him that the assailai~ts had come into the 

bedroom and that he had tried to lock t l ~ e m  out but the! liicl\cd in the door. 

RP 720. Vicenzi told the officers that I> had a gun so he u a s  trying to 

break out the \\indo* to go out that \yay: D shot him in the back and then 
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he fell and couldn't move his Icgs. Rl' 720. I le told the officers that "D" 

and 1,isa Icfi, then he cra\vlcd out and called 91 1 .  RP 720. Officer Grant 

recalls that Viccnzi thought that . 'll 's" l i l l l  name might be 1,arry Williams. 

but wasn't sure. Rl' 674. 'l'he victim told the of'liccrs that hc thought this 

was done o\.es a car that "11" stole li-om him. and about which thcre had 

been a coniiontation ~vi th  Vicenzi's girlfriend had done at a residence on 

Cirque earlier that day where "11" was living. RP 674-675.720-723, 73 1 .  

Vicenzi could not tell the officers ~ . h c r c  his girlfriend I3ucenslii was, or 

whether she had been illjured. IIP 723. 

I>etecti\,e I'cndrak testified that he met with Mr. Viccnzi while he 

was in the recover) room at the hospital on .lu1y 7. 2004. and obtained a 

statenlent ii-om him as to what occurred. RP 790, 792-794. Detective 

Pendrali testi lied that he met u i th  Ms. Hucenslii on July I 3''' and got her 

statement as to what occurred. RP 8 19-832. She pro\lided him with a 

handu,ritten statement as well. RP  822. I l e t ec t i~~e  Pendrak learned that 

"D" stood for Dwayne. but could not get a last name: hc obtained a last 

name of "Kanuinu" for "Lisa." KP 822-823. Ms. Bucenski also told him 

that they had been recently married in Pierce County. ICP 823. Using this 

information. Detective Pendrali used available resources to identify Larry 

Dway-ne Rlacl<well and Lisa Jane Kanainu as possible suspects. RP 828. 

He constructed photo montages containing their photographs and showed 

them, separatel~,. to Mr. Vicenzi. Ms. Hucenski and Mr. Monagin. RP 

829. 832-834. Ms. Huceilslii and Mr. Monagin each identified Kanamu, 
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but did not idcntifj anyone from the montage containing Black~vell's 

photograph lif '  834-835 Mr Vicen/i identified both Kanamu's and 

Blackwell's photograph as being his assailants. RP 836. Detective 

Pendralc then learned that his t u o  suspects had just been arrested at a 

motel in I>akeuood that day, July 14. 2004. RP 839. 889-891. 

Ilef'endant Kanainu stipulated that she had been con\ icted 

pre\ iouslq of a serious felony. and t l i ~ ~ s  \bas not permitted to possess a 

firearm o n  J ~ i l q  6. 9004. RI' 122. Ilerendant f3lacl~wcll stipulated that lie 

had been conb~cted pre\,iouslj of'a l e l o n ~ .  and thus \\as not permitted to 

possess a firearnil 011 .lulj 6. 2004. R P  122. 124-1 25. 

The defendants presented tlie testinionj of Kay Sueeney. a 

forensic scientist specializing in criminalistics- tlie e\ aluation of all forins 

o f  physical e\ idence. RP 1 124- 1 13 1 .  He discussed how tlie failure to 

collect evidence limited his ability to a n a l y ~ e  the crinie scene in this case. 

RP 1 135-1 138. He examined the photographs of the blood evidence and 

identified which were transfer patterns. and Lvhich were spatter and 

possible sources for each. RP 1 139- 1 148. 1 191 - 1 198. Based upon the 

Mr. V i c e n ~ i ' s  statement as to where lie mas hen lie was shot. the location 

of the casings and some apparent bullet holes in the \\all. Mr. Smeeney 

opined the probable location of'the shooter at the tiine of'liring. RP 1 158- 

1162. He testified that the e\ idence to him loolced as if the shots were 

fired from outside the room. RP 1 168. Mr. Sweeiiey testified that the 
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physical evidence in the photographs was not consistent with Mr. 

Vicenzi's \ u s i o n  as to what happened. Iil '  1 152- 1 162. 1 164- 1 167, 1202- 

1207. 

Ilelkndant Kanamu testified tliat she knctc Ms. t3uccnski and that 

she would scc hcr a couple a timcs a ~veek  in 2004. KP 1240. Kanamu 

acknowledged that she was Ms. 13ucenski's source Sor methamphetamine. 

RP 1241. She testified that she ~iiet  Mr. Vicenzi through mutual friends 

when they called her to come sell hi111 so1iie drugs. IIP 1241 -1 242. She 

testified that he \vas a regular purchaser from her. RP 1242-1243. She 

also testified that hc would regularlj lor-ui her his car in exchange for 

drugs. RI' 1243. According to Kanamu. she introduced Mr. Vicenzi to 

Ms. Buceiiski at her wedding reception at the Starlight on  June 25. 2004. 

RP 1245-1 246. According to Kanamu. Vicenzi loaned her his car that 

night as a wedding present. RP 1247. 'l'hcy didn't return his car when 

they were supposed to. which got him upset. KP 1248-1249. On Sunday 

they met V i c e n ~ i  and Hucenski at the Cirque condominium; Kanamu 

testified that Black~c.el1 gave Vicenzi some drugs to ease the situation. RP 

1249. According to Kanamu. Ms. Rucenski told her that Vicenzi had 

stolen the gun that she had left at Bucenslti's home. KP 1251. Both she 

and Rlackwell called Vicenzi to get the gun back. but to no avail. RP 

125 1-1 252. Kanam~i  testified that she decided to steal his car as pay back; 

which she did with Buceilski's assistance. RP 1252-1254. She sold the 

car for $200. R P  1254-1255. Kanamu testified that she and Blackwell 



were moving to Mountlalte 'l'crrancc the night of Julj 5-6"' and had 

nothing to do nith thc shooting ol'Mr. V i c c n ~ i .  KP 1258. 

1 .  D1:l'I':NDAN'T BI,A('KWl<I,I. HAS FAI1,ED '1.0 MEET 
I IlS HIJRDEN 01. '  SHOWIN(; INEFl;EC'171VE 
ASSIS'I'ANCt: 0 1 :  COIJNSlI,.  

'1 he right to cll'cctivc assistance ol 'co~~nsel  is thc right "to require 

the prosecution's case to sur\ i i  c the crucible of meaningful ad\ ersarial 

testing." IJnited States i .  Cronic. 466 U.S. 648, 656, 104 S. Ct. 2045, 80 

L.Ed.2d 657 ( 1  984). When such a true adkersarial proceeding has been 

conducted, even if defense counsel made deinonstrable errors in judgment 

or  tactics. the testing envisioned by the Sixth An~endn~ent  of the United 

States Constitution has occurred. Id. .'The essence 01' an ineffective- 

assistance clainl is that counsel's unprofessional errors so upset the 

adversarial balance between defense and prosecution that the trial was 

rendered unf'air and the verdict rendered suspect." Kilnnlelman v. 

Morrison. 477 I1.S. 365, 374, 106 S.  Ct. 2574. 2582. 91 12.1<d.2d 305 

(1986). 

To demonstrate ineffecti1.e assistance of counsel. a defendant must 

satisfy the tho-prong test laid out in Stricltland \. . Washington, 466 U.S. 

668. 687, 104 S.  Ct. 2052. 80 LA.Ed.2d 674 (1984): see also. State v. 



'l'homas. 100 Wn.2d 222. 743 1).2cl 8 10 ( 1087). I;irst. a def'endant must 

demonstrate that his attorncJ's rcprcscntation fkll bclou ~ u n  ob.jcctivc 

standard ol'reasonablcness. Second. a dclkndant must show that he or she 

was  pre-judiccd by the delicient representation. Prejudice exists if "there is 

a reasonable probability that, except for counsel's unprofessional errors. 

the result of'the proceeding would have been difkrcnt." State v .  

McFarland. 127 Wn.2d 322. 335. 899 1).2d 1251 (1 995): see also, 

Strickland. 466 U.S. at 695 ("b'hcn a dclkndant challenges a conviction. 

the question is whether there is a reasonable probabilitj, that, absent the 

errors, the flct finder would have had a reasonable doubt respecting 

guilt."). There is a strong presumption that a defendant received effective 

representation. State L .  I3rett. 126 b 'n .3d  136. 198. 892 P.2d 29 (1 995), 

cert. denied. 5 16 IJ.S. 1 12 1 .  1 16 S. ('t. 03 1 .  133 1 ..l.;d.2d 858 ( 1996); 

Thomas. 109 Wn.2d at 226. A dcl2ndant carries the burden of 

demonstrating that there was no legitimate strategic or tactical rationale 

for the challenged attorney conduct. McFarland, 127 Wn.2d at 336. 

The standard of re\,iew for effective assistance of counsel is 

whether, after examining the whole record. the court can conclude that 

defendant received effective representation and a fair trial. State v. Ciskie, 

11 0 W11.2d 263. 75 1 P.2d 1 165 ( 1988). An appellate court is unlikely to 

find ineffecti\.e assistance on the basis of one alleged mistake. State v. 

Carpenter. 52 W11. App. 680. 684-685. 763 P.2d 455 (1988). 



.ludicial s c r ~ ~ t i n j  ol'a dcl'cnsc attornel 's pcrli~rmancc must be 

"highly dcfcrential in order to climinatc the distorting effects of 

hindsight." Strickland. 466 [J.S. at 689. 1 hc rc~ icu i i ig  court must judge 

the reasonableness of counsel's actions "011 the facts ol'the particular case, 

viewed as of the time of counsel's conduct." Id. at 690: State \ .  Benn, 120 

What decision Ideknsc counsel j ma!, ha\,e made if he had 
Inore inlhrniation at the time is cxactlq the sort of Monday- 
morning clual-tcrbaching the conteinporarj asscssmcnt rule 
fbrbids. It is incaninglcss ...for Idefcnsc counsell nou  to 
claim that he uould hart done things diff'ercntlq if'onl! lie 
had niore infi~rmation. With more inforination. I3en.jalilin 
Franklin inight have in\ ented telekision. 

Hendriclcs v. Calderon, 70 F.3d 1032. 1040 (9th Cir. 1995). As the 

Supreme court has stated "The Sixth Amendment gi~arantees reasonable 

competence. not perfect advocacy judged with the benefit of hindsight." 

Yarborough k .  Gentry, 540 U.S.  1.  8, 124 S. Ct. 1. 157 1..Ed.2d 1 (2003). 

Post-con\~iction admissions of ineffectil~eness by trial counsel have 

been vieu,ed with sltepticisin bj, the appellate courts. Ineffectiveness is a 

question which the courts inust decided and "so admissions of deficient 

performance b j  attorneq7s are not decisive." Harris v .  Dug.23. 874 F.2d 

756, 761 n .4  ( I  1 th Cir. 1989). 

In addition to proving his attorney's deficient performance. the 

defendant inust affirmativel~ demonstrate prejudice. i.e. "that but for 

counsel's unprofessional errors. the result \\lould 11at.e been different." 



Strickland. 466 I1.S. at 694. llcfects i l l  assistance that Ilave no probable 

effcct i~pon the trial's outcome do not establish a constitutional violation. 

Mickens v.  'I avlor. 535 1J.S. 163, 122 S. Ct. 1237. 152 I * .  t'd.2d 29 (2002). 

l'he reviewing court will dcfkr to counsel's strategic decision to 

present. or to l'orego. a particular dcl'ense theorj when the decision falls 

within the u ide range of profkssionallj competent assistance. Strickland. 

466 U.S. at 489: 1Jnited States 11. 1,avton. 855 t.'.2d 1388, 1419-20 (9th Cir. 

1988). cert. denied, 489 1J.S. 1046 ( 1989); Campbell 1 .  Knicheloc, 829 

F.2d 1453. 1462 (9th Cir. 1987). cert. denied, 488 U.S. 948 (1988). When 

the ineffectiveness allcgatio~l is preinised upon counsel's failure to litigate 

a motion or ob.jection. def'endant must delnonstrate not onl) that the legal 

grounds fils such a motion or objection \$ere meritorioi~s. but also that the 

verdict ~ o i i l d  have been diitkrcnt if the motion or ob-jections had been 

granted. Kimmelman, 477 1J.S. at 375; United States v. Molina, 934 F.2d 

1440, 1447-48 (9th Cir. 1991). An attorney is not required to argue a 

meritless claim. Cuffle v. Goldsmith, 906 F.2d 385. 388 (9th Cir. 1990). 

A defendai~t must demonstrate both prongs of the Strickland test. 

but a revieuing court is not required to address both prongs of the test if 

the defendant inakes an insufficient showing on either prong. State v. 

Thomas. 109 Wn.2d 222. 225-26. 743 P.2d 816 (1987). 

In this case. defendant Rlacltucll seelts to she\\ ineffective 

assistance of his trial counsel fbr his failure to object to the testimony of 

Ms. Bucenski that she had purchased drugs from Hlacltnell and that 
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Blackwell had pro\ idcd drugs to Mr. V i c e n ~ i .  See Brief of Appellant 

Black\vell at p. 9. relkrcncing the report of proceedings at pp. 303-304. 

328-329'. It is L ~ I I C  that tlicrc mas no ol?jection to the testimonb regarding 

Rlackuell 's drug dealing at the time i t  \ \as adduced. 'I'hc reason for this is 

that the court had rulcd on this matter previously. 

I'he record reflects that prior to the third retrial. the prosecutor 

raised the issue of 1111cther he could adduce that the reason Ms. I3ucenski 

knew the defendants was because ol'thcir drug dealing in order to make 

sure that it was permissible. RP 46. 'I he court and Mr. Blackwell's 

attorney each indicated that they thought the issue had been r e s o l l ~ d  by an 

earlier court order. issued by the judge ~ c h o  had presided over the first 

trial. indicating that the prosecutor could adduce such e\ idence. RP 46. 

Counsel for Ms. Kanamu suggested that such a motion s h o ~ ~ l d  be revisited. 

RP 46. Counsel for Mr. Blacl<~/ell indicated that it had been re-raised 

before a different judge who presided over a retrial and that his ruling had 

been the same. KP 46. The trial court then indicated that it thought the 

parties had agreed to abide bl the prc\ ious rulings in the casc and pointed 

defendant to an order entered on April 4. 2006. liP 46-47: K('I' 56-59. 

' On page 8 of  the brief. appellant also cites to UP 344 as containing an improper 
reference to drug dealing. A revieu of that page reveals only a reference to Ms. Kanamu 
supplying Mr. Vicenzi with drugs: there is nothing regarding defendant Blacl<well. RP 
344. 
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Counsel for Ms. Kanamu then conlirmcd that the! had agreed to abide by 

the prior rulings. RP 47. 

I he record indicates thclt I3lacl\\\cll's attorne! had sa~scd the issue 

of'uhether the State could adduce c \  ~dencc  ol'drug dealing befi)rc the two 

judges mho presided o \e r  t n o  ol'thc earlier trials and lost the motion on 

both occasions. No record of these rul~ngs has been presented to this 

court. and the rulings allowing Hucenski's testimony are not challenged. 

T ~ L I S ,  Blackwell cannot slio~c the 1:dilurc to object to the tcstinionj, as it 

was adduced, constituted delicient pcrlbrmance or that he kcas pre.judiced 

by his attorney's failure to relit~gate the issue i t  at the third retrial. 

2. D1:l:l~NI)AN'l' 13I,A(.'KWI:I,L HAS FAII,t1Il - 1 ' 0  
I)l:MONS'I'IIA'I'I! I'KlIJI!I)ICIAI, ERROR IN 'I'I~IE 
(IOUK'I' AL,I,O W IN(; KANAMU TO TIS'I'IIY 1HAT 
11iZ S O l ~ D  1)RIIGS AS 'I'lIIS WAS Mi2RE:I.Y 
CIJMIJLATIVi; 01; RIJCENSKI'S PROPERLY 
AIlMI'17'I'FI> TEST1 MONY. 

The admission or exclusion of relevant evidence is uithin the 

discretion of the trial court. State \ .  Suan .  1 14 Wii.2d 61 3. 658. 700 P.2d 

61 0 ( 1  990); Statc v. Rchak. 67 b ' n .  App. 157. 162. 833 P.2d 65 1 ,  reviem 

denied. 120 Wn.2d 1022 ( 1  992). A party objecting to the admission of 

evidence must make a timely and specific objection in the trial court. ER 

103: State \. . G u l o ~  . 104 Wn.2d 4 13. 43 1. 705 P.2d 1 182 ( 1  985). Failure 

to object precludes raising the issue on appeal. G u l o ~ .  104 Wn.2d at 421. 



The trial court's decision m i l l  not be rc\~crsccl on appcal absent an abuse of 

discretion. uhich cxists onlj \\hen no reasonable pcrson \\auld have taken 

the position adopted b j  the trial court. Rchak, 67 Wn. App. at 162. 

llnder 1<R 40 1 ,  evidence is relevant if it has "anj tcndencq to make 

the existence of'any f'act that is ol'consecli~cnce to the determination of the 

action Inore probable or less probable that it  would be ~ ~ i t h o u t  the 

evidence." 1:R 401. Such evidence is admissible unless. under I',R 403, 

the evidence is prqjudicial so as to substantially outucigli its probative 

value, confuse the issues. mislead the jury. or cause an) undue delay, 

waste of timc. or needless presentation of cumulative e\ridence. 

A defendant may only appeal a non-constitutional issue on the 

same grounds that he or she objected on belou.  State v. 'I hetfbrd, 109 

Wn.2d 392. 397. 745 P.2d 496 (1987): State v. 1-Iettich. 70 Wn. App. 586, 

592, 854 P.2d 1 1 12 (1993). E\lidentiary errors under ER 404 are not of 

constitutional magnitude. State v .  Robtoy. 98 Wn.2d 30. 44. 653 P.2d 284 

( 1  982). 

Washington courts ha\ c long held that " 1  t ]he admission of 

evidence which is merelj cuniulativc is not prejudicial error." State v. 

Todd. 78 Wn.2d 362. 372,474 P.2d 542 (1970) (citing State t. Swanson, 

73 Wn.2d 698. 440 P.2d 492 (1 968)): State \ .  Acheson, 48 Wn. App. 630, 

635, 740 P.2d 346 (1987). 



13lacli\\ell assigns error to rhc admission of Kanamu's testimony 

that he was a drug dealer. RI' 13 10. 1 lis attorney interposed the following 

objection: 

I'ROSI:C(J'I OIi: Your husband ... was also a drug dealer, 
correct? 

COIJNSIII. FOR RI,ACKWI~:I,I,: Objection. you I lonor. 
404(b). inadmissible . It's been ruled on. 

RP 13 10. The court excused the jurq and asked defense counsel to 

identify where a prior court had ruled upon this issue. RP 13 10- 13 12. 

Defense counsel u a s  unable to identil j u hen and where an earlier court 

had ruled such evidence inadmissible. IIP 13 12. The court then indicated 

that, based on its recollection. the jury had already heard similar evidence 

from Ms. Rucenslti. RP 13 13. 1 he court indicated that in the absence of a 

showing that there had been an earlier ruling excluding such evidence, it 

would allo\\ the question because the e ~ i d e n c e  was alreadj before the 

jury. RP 13 13. 13 19. After the jurq returned, the prosecutor asked Ms. 

Kanamu whether her husband. Mr. Hlacl<\<ell, was also dealing drugs and 

she replied "At times." RP 13 19. 

As discussed in the previous section. the record on review reflects 

that in the earlier trials of  this case there had been rulings on whether the 

prosecution coi~ld adduce evidence that the reason Ms. R ~ ~ c e n s k i  knew the 

defendants u a s  through drug dealings. See supra at pp. 19-20. No 

verbatim 
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report of proceedings rcllecting the court's basis for these earlier rulings 

has been presented to this court as part o f the  record 011 review. 

'l'he part) seeking revie\+ has thc burden of perfecting the record 

so that the appellate court has bc!i)se it  all ol'the proceedings relevant to 

the issue. IMI' 9.2(b). Allemeier 1. IJnivcrsit\ of' Washington, 42 Wn. 

App. 465. 472. 7 12 1'.2d 306 ( 1985). An appellate court need not consider 

alleged error when the need for additional record is obvious. but has not 

been provided. Marriage of'Ochsncr, 47 Wn. App. 520. 528. 736 P.2d 292 

(1987). While the Iiules of Appellate Procedure allo\+ for the court to 

correct or supplenient the record. they do not impose a mandatory 

obligation upon the appellate court to order preparation of the record in 

order to substantiate a party's assignment of error. Heilman \,. 

Wentworth. 18 Wn. App. 75 1.  754. 571 P.2d 963 ( 1  977). In Heilman, the 

appellant assigned error to the trial court's decision to deny his request for 

a continuance in order to obtain some medical testinion). but did not 

provide the relm ant report of proceedings. The appellate court refused to 

consider the assignment of error stating: 

We decline the implied in\ itation to search through an 
incomplete record, order that which should be obvious to 
support ail assignment of'error, and then make a decision 

Heilman. 18 Wn. App. at 754. An appellate court errs uzhen it decides an 

issue on the merits when the necessar) record for re\ ie\+ is missing. State 

1. Wade, 138 Wn.2d 460,979 P.2d 850 (1 999). 

B&K doc 



In this casc thc t r~al  co1u.t. i ~ p o ~ i  agreement of the parties, abided bq 

the evidcntiar! rulings made by judges \ \ ho  had presided over the earlier 

trials. 1 he record s h o ~ s  that the court did not excludc Kanamu's 

testimony becailsc i t  u a s  mercly cumulati\c of evidence that u a s  already 

before the jur> due to Huceiiski's testimonj. I he reason that the evidence 

was  befbre the jurq \bas because judges pres~ding over earlier trials had 

ruled that such evidclicc could be adduced through Ms. Rucensl<i's 

testimony. 

Blackwell has not direct]! assigned error to those earlier rulings 

and has not pro\ idcd this court with the llccessar> record to rc\iew the 

propriety o f the  earlier rulings regarding Hucenslti's testinion!. He only 

attempts to challenge the rulings indircctlq via an inelkcti\ e assistance of 

counsel claim, but fails to present this court with the record where the 

court made the rulings. or demonstrate that these rulings constituted an 

abuse of discretion. In light of these failures. the rulings are effectively 

unchallenged. The record before this court docs rekeal that all parties 

acknowledged that there u a s  110 may to a\ oid the fact that the jury was 

going to hear evidence regarding drugs in this case. 3/7/05 RP 6-7. The 

record before this court does establish that Ms  Kanamu's testimoiiy was 

cumulative of evidence that mas already before the jury. KP 303-304, 

328-329. 13 19. Thus.  black^\ ell cannot shou  that the trial court abused 

its discretion in allouing Kanamu's testimonj when it u a s  cumulati\~e of 
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properly admitted c\,idcnce or that hc suffered any prcj~~dice  thereby. Any 

error in the admission of Kanamu's testimony nould be harmless. 

3. KANAMIJ HAS l'All,lil) ' 1 ' 0  I)I~IblONS'IRA'I'l~ '1'1-IAl' 
SI I[< l 'RI~St~~RV1~;Il I lEI< (.'l.AIM Rl<(;AI<I)ING '1.1-lE 
(IOI.!R'I"S I:All,l!lil~~ ' 1 ' 0  INS'I'I<I!("I' O N  MISSING 
EVIDENCE AN11 F~ZII,I<I) ' 1 ' 0  PK0VIL)Ii SU1-F1CIEN.f 
RECORD '1'0 '1'1 IlS COI.TRI' I'O AI,I.OW I.'OI< PROPER 
REVIIM~.  

'lhe standard for review applied to a trial court's failure to give jury 

instructions depends on whether the trial court's refusal to grant the jury 

instructions was based upon a matter of la\\ or of Fict. State v. Wall<er, 

136 Wn.2d 767. 771, 966 P.2d 883 (1998). A trial court's refusal to give 

instructions to a jury, if based on a factual dispute. is re\iewable only for 

abuse of discretion. State v. 1,ucky. 128 Wn.2d 727. 73 1 ,  9 12 P.2d 483 

(1  996), overruled on other grounds by Statc v. Berlin. 133 Wn.2d 541, 

544. 947 P.2d 700 ( 1  997). I'he trial c o ~ ~ r t ' s  refusal to give an instruction 

based upon a ruling of lam is re\ ieued de no\ o. JcJ. 1'11e law concerning 

the giving of jury instructions may be summar i~ed  as: 

We rekiew the trial court's jurj instructions under the abuse 
of discretion standard. A trial court does not abuse its 
discretion in instructing the jurq. if the instructions: (1) 
permit each party to argue its theorq of the case; (2) are not 
misleading: and, (3) mhen rcad as a \\hole, properly inform 
the trier of fact of the applicable la\&. 

B&K doc 



State \ .  l.crnande/-Medina. 04 U n App. 263. 266, 97 1 P.2d 52 1 ,  re vie^ 

granted, 137 Wn.2d 1032. 980 1'.2d 1285 ( 1  999), citing I l e r r i n ~  v. 

Department of' Social and I Iealth S e n .  8 1 U'n. App. 1 .  22-23, 9 14 P.2d 

6 7  (1996). A criminal defendant is cntitlcd t o j ~ u ' j  instructions that 

accuratelj state the lam, permit him to argue his thcorj ol'the case, and are 

supported by the evidence. State \ .  Stale\. 123 Wn.2d 794. 803. 872 P.2d 

502 (1994). 

CrR 6.15 recluires a partjr ob.jccting to the gi\,ing or rcf~rsal of an 

instruction to state the reason Ibr the ob.jection. The purpose of this rule is 

to afford the trial court an opport~~nity to correct an) error Statc v .  

Colmash. 88 h'n.2ci 468. 470. 564 1'.2d 78 1 ( 1977) C'ol-lsccluently. it is 

the duty of trial counsel to alert the court to his position and obtain a 

ruling before the matter \\ill be considered on appeal. State v. Rahier, 37 

Wn. App. 571. 575. 68 1 P.2d 1399 ( 1  984). citing. State 1. Jacltson, 70 

Wn.2d 498, 424 P.2d 3 13 (1967). Onlj those exceptions to instructions 

that are sufficiently particular to call the court's attention to the claimed 

error mill be considered on appeal. State \ I .  Ilarris, 62 Wn.2d 858, 385 

P.2d 18 (1 963). 

The case  la^ cited in the pre\ ious section regarding the burden of 

perfecting the record so that the appellate court has before it all of the 

proceedings rele\ ant to the ~ s s u e  011 re\ i c ~  is applicable to this issue as 

uell .  



Defendant Kanamu assigns error to the trial court's failure to give 

a missing c\~idcnce instruction. It is c~uestionable \+ hcther this clailn was 

properly prcscr~cd belou. Once the trial coilst distributed its packet of 

proposed instruction. it  asked tuice nhethcr anyonc u a s  recluesting any 

additional instructions or ~ h e t h e r  there uerc  an) exceptions to the 

instructions. IIP 1347. 135 1 .  After the lirst incluir). there \+!as a 

discussion as to whether the prosecutioil would be asking for a missing 

witness instructiol~. RP 1348- 1349. The prosecutor indicated that he 

would not be asking for such an instruction. IIP 1349. Counsel for 

Kanalnu represented that he u a s  not recluesting addition instructions or 

excepting to thc ones that the court proposed. IIP 135 1 .  .l'hus. this record 

does not reflect that Kanamu complied \+ it11 CrR 6.15 b\ taking exception 

to the failure of the court to gi\e her proposed instruction. or by stating the 

reasons \+ hy the proposed instruction should be given. I'his issue was not 

properly preserired below. 

Defendant Kanainu relies upon a nritten motion to dismiss filed 

during the first trial. and a statement made bq counsel before the start of 

evidence in the third retrial. to show that this issue was preserved. KCP 

12-15; RP 9-10 (' appellant's brief at p. 1 1 ) .  The record on rehiew 

contains this exchange: 

COUNSEL, FOR KANAMI!: I  ant to raise one thing just 
as a reminder. We had requested an instruction that comes 
from I believe its Arizona t s .  Yo~lngblood on loss or 
destruction of evidence, and we did that in the ikst  trial. 
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and I i~ndcrstand that that rcn~ains lam of thc case. It mas 
denied. but I  ant to raisc it again so that if this docs come 
LIP on  appeal. this will be remembered that threc trials ago 
we reqi~ested this A r i ~ o n a  v .  Youn~blood.  [s ic]  

'1'1 11; (:OtJI< 1': Okay. 

('OI!NSl3, FOR Bl,ACKWIII,I~: 1 didn't, bill hc did. So 
its part of his packet. 

RP 9-1 0. Neither of the two packets of instructions proposed by Kanamu, 

however. contains a missing evidence instruction based upon A r i ~ o n a  v. 

Youngblood, 388 lJ.S. 5 1.  58, 109 S. Ct. 333. 102 12.1:d.2d 281 (1988). 

KCP 60-64. 65-68. Nor did Kanamu prok~de  thc erbatin~ report of 

proceedings liom the earlier trial to demonstrate that she asked for such a11 

instruction or to provide the re\ ieu in8 court u it11 thc M ording of her 

proposed instruction. She does not provide the transcript of the hearing 

where the motion was argued. or where thc court gave its ruling, or where 

she took exception to the court's instructions in the earlier trial. This court 

has no proof that such an instruction was proposed and no information as 

to u h y  the trial court ref~lsed to give the instl-uction if it was proposed. 

It is impossible for this court to review whether thcre was any error 

in rejecting a proposed instruction when it is unclear that an instruction 

was proposed, and u hen there is no record of the \\ording of the proposed 

instruction. 'I'he court cannot discern that thc \<ording of the proposed 

instruction properly stated the law 



Nor is i t  clear that Kanainu \\as entitled to any such instruction 

Kanamu cites to Statc v Ijlair. 117 W11.2d 479, 816 1' 2d 718 (1991). and 

Statc \ . I,opc/. 29 M. n App. 836. 63 1 I' 2d 420 ( 198 1 ). as authority for the 

giving of'si~ch an instruction [3lair and 1 , o p c ~  pcrta~n to a "missing 

witness" instructioni \v11ich is similar to the type 01' instruction given in 

Youn~blood ,  but not identical A missing uitness instruction is not 

applicable to a situation uhere  police officers did not collect certain 

physical evidcnce Sroni a crinie scene that defendant nou claims would 

have been helpi'ul to his case. llefendant's complaint centers around 

evidence that the Statc did not collect during the in\ estigation rather than a 

witness that the State !'ailed to call at trial. and 1,opcr are not on 

point. 

The Youn~blood  decision issued ncarlj twcntl jears ago. je t  no 

Washington coui-t has found that such an instruction is a proper statement 

of  the lau or that a criminal defendant is entitled to such an instruction 

when there has been a failure to preserbe evidence under circumstances 

that do not warrant dismissal of the charges. Other courts have not 

A missing witness instruction is appropriate when ( I )  the witness is "peculiarly 
available" to the State, (2) the testimony of the  i~ncalled nitness relates to an issue of 
fundamental importance, and (3) circumstances at trial establish that. as a matter of 
reasonable probability, the State would not fail to call the witness iinless his testimony 
would have been damaging or unfavorable. State v. Davis. 73 Wn.2d 271, 276-78> 438 
P.2d 185 ( 1  968). Such an instruction is not appropriate where the witness is unimportant 
or the testimony would be cumulative. State v. Bm, 1 17 Wn.2d 479. 8 16 P.2d 7 18 
(1991). N o  inference is permitted if the ~ i t n e s s ' s  absence can be satisfactorily explained. 
Blair, I 17 Wn.2d at 489. - 
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interpreted Youngblood as requiring the gi\ ing of such an instruction. 

Grifiin v. Spratt. 969 1:.2d 16. 2 1-22 (3d ('ir. 1992)("therc is nothing in the 

opinion in YoungbI_od that suggests that thc decision rested in any way 

on  [the giving of]  this instruction."): Autrc, \.. State. 204 s.w.3"' 84. 89- 

90. 90 Ark. App. 13 1 ,  142 (Ark. Ct. App. 2005)("111 Youn~blood such an 

instruction was given at the trial level. but it M ~ S  not adopted as the 

appropriate remedy by the Court."). I'hc State can find no  Washington 

case that has indicated that a criminal defkndant is cnt~tlcd to an 

instruction such as that gi\ en b j  the iIri/ona trial court In \ioilngblood. 

Defendant's reliance upon State N i t t e n b a r g c r ,  124 W11.2d 467, 

880 P.2d 5 17(1994) is also misplaced. 1 hat case holds that "if the State 

has failed to preserve 'material exculpatorj evidence', criminal charges 

must be dismissed." Id. at 475. H o ~ e v e r .  it cited to Youngblood for the 

proposition that "the right to due process is limited" and "the Court has 

been unwilling to 'impose on the police an undifferentiated and absolute 

duty to retain and to preserve all material that might be of'conceivable 

evidentiary significance in a particular prosecution.'" Wittenbaraer. 124 

Wn.2d at 475. citing Youngblood. 488 U.S. at 58. The Washington 

Supreme Court agreed that it is not enough to sho\b that the ekidence 

might ha\,e exonerated the defendant. id. "In order to bc considered 

'material exculpatorj erridence', the evidence must both possess an 

exculpatorj kalue that mas apparent before it was destroj ed and be of such 

a nature that the defendant would be unable to obtain comparable evidence 
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by other reasonably available means. State \ ' .  Wittcnbarger. 124 Wn.2d at 

475. citing ('alilhrnia v.'l'rombetta. 467 I1.S. 479. 48'). 104 S. Ct. 2528, 

8 1 1,.1:d.2d 413 (1984). )V'ittenbar(:er docs not hold that the def'endant is 

entitled to a "missing evidence" instruction il '  he does not meet the 

standard for dismissal of the charges. Kanamu has presented no authority 

t o  this court holding that she was entitled to her proposed instruction under 

Washington law. 

It should also be notod that Kanarnu argued cxtensivcly that the 

blood evidence did not match up ni th  Vicenzi's wounds. and that this led 

to a conclusion that t l~ere was another person in the room that night who 

was  injured that Vicenzi and Bucenslci did not mention in their testimony. 

RP 1397- 140 1 ,  1405- 1430. 1424- 1425. 'l'hus, the lack ol'the instruction 

did not impede her abilitj to argue her t l~cory of the case. 

Even if this court finds that the issue \\as prcscr\,cd below, it is 

unknown why the trial court refused to gi\,c the instruction because the 

7 

appellant has failed to provide the relevant transcripts. 1 he trial court 

might have fo~und that the missing e\,idence was not material. the proposed 

instruction was not a correct statement of the law or rejected the requested 

instruction on another basis altogether. It is impossible to linow. The 

need for additional record should have been ob\,ious to appellant. The 

failure of the appellant to provide the necessarj record precludes this court 

from reviewing this issue on the existing record. 



4. TI-IE l'RIAI, C O l  JRT PROI'I. II1,Y 1':XCLIJDED 
EV1I)I:NCl: 0 1 '  1 111; VIC I'IM'S 1986 A ITEMPTED 
M I J R D I ? R ~  CONVlC 1 ION AS 1.1 WAS NOT 
I<P,l,l;VAN I I 0  111s C1<1~1~11311,1 1 Y. AN11 
1)EI:I:NDAN 1 11Al) NI!Ml,RO(JS 0 I 11l:R MEANS OF 
IMPLA('IllN(; l IlS 1 1;s I IMONY 

' lhe Sixth Ainc~ldmei~t. applied to the states through the Fourteenth 

Amendment. guarantees criminal defendants a fair opportunity to present 

exculpator! evidence lice of arbitrar~ state c\ idcntiarj rules. Rock v. 

Arkansas, 483 lJ.S. 44, 56. 107 S. ('t. 2704. 97 l..I:d.'d 37 ( 1987); 

Wasl~ington v. 'Texas. 388 U.S. 14. 18. 23. 87 S. Ct. 1920. 18 Id.Ed.2d 

10 19 (1 967). The right to present e l  idence is not absolute, however, and 

must yield to a state's legitimate interest in excluding inherently unreliable 

testimonjr. Chambers v. Mississippi. 4 10 I!.S. 284. 93 S. Ct. 1038, 35 

L.Ed.2d 297 (1973): State v. Haird. 83 Wn. App. 477. 482. 922 P.2d 157 

(1 996). review denied. 13 1 Wn.2d 10 12 (1 997). 

A defendant has a constitutional right to present a defense 

consisting of relevant evidence that is not otherwise inadmissible. State v. 

Rehak, 67 Wn. App. 157. 162. review denied, 120 Wn.2d 1022 (1992); In 

re Twining, 77 b 'n .  App. 882, 893. 894 13.2d 133 1 ,  re\ icih denied, 127 

Wn.2d 10 18 (1 995). 1.imitations on the right to introduce cvidence are not 

constitutional unless thej  affect lundamental principles ol'justice. 

  he record describes the conviction as both manslaughter and attempted murder. 
3/7/05 RP 9-10; 4/4/06 KP 25-26: KCP 56-59. 



Montana v .  Lngelhofi: 518 1J.S. 37. 116 S. Ct. 2013. 2017, 135 L.Ed.2d 

361 (1996) (stating that the accused docs not I ~ a \ e  an unfettered right to 

oflkr Ic\ ldcnccl that is incoinpctent. pri\ ilcged. or otherv\ise inadmissible 

under standard rules oi 'et  idencc (quoting 1 i lk  lor \ . Illinois, 484 0 . S .  400, 

410. 108 S.  Ct. 646. 653, 98 I ,  Fd.2d 798 (1988)). Sirnilarlj. the Supreme 

Court has stated that the defendant's right to present relevant e\ridence may 

be limited by compelling go\ ernmcnt purposes. State L . 1 Iudlow, 99 

Wn.2d 1 ,  16. 659 P.2d 5 14 ( 1  983)(d1scussing Washington's rape shield 

law). 

I'he collfrontatioll clause in the Sixth Amendment protects a 

defendant's right to cross-examine nitnesses. Statc 11. Johnson, 90 Wn. 

App. 54. 69. 950 P.2d 98 1 (1 998). (;cncrallj. a defendant is allomed great 

latitude in cross-examination t o  csposc a M itness's bias. prejudice. or 

interest. State t. Knapp, 13 U'n. App. 10 1 ,  107-08. 540 P.2d 898, revievc 

denied. 86 Wn.2d 1005 (1975). Nevertheless, the trial court still has 

discretion to control the scope of cross-examination and may reject lines 

of questions that o n l ~ .  remotely tend to show bias or prejudice, or where 

the evidence is \,ague or merclq speculati\ e or argumentative. State v. 

Jones, 67 Wn.2d 506. 5 12. 408 I' 2d 247 (1965): Statc \ . Kilgore. 107 Wn. 

App. 160. 184-185, 26 P.3d 308 (2001). 



Adniission of a b~ tncss ' s  prlor con\ iction f'or the purpose of 

impeachment is go\ crned by 1:Ii 609 1:K 609(a)( I ) requires the prior 

conviction have "probati\c \slue." l'hc sole purpose of'i~npcachment 

evidence under H i  609(a)(l)  is to inform the jury with respect to the 

credibility or truthf~llncss of the n ~tncss." State \ . Jones, 10 1 Wn.2d 1 13, 

1 18-1 19 677 P.2d 13 1 ( 1984). o\,crrulcd on othcr grounds. State \ .  Brown, 

1 13 Wn.2d 520. 782 P.2d 101 3 ( 1989). I'rior con\ ictions arc therefore 

only "probatibe" under ER 609(a)(1) to the extent thej are probative of the 

witness's truthfulness. State 1. Hardy. 133 Wn.2d 701, 708. 946 P.2d 

1 175 ( 1  997). Generally "prior con\~ictions not in\ olving dishonesty or 

false statements are not probat i~  e of' the M itness's \ eracity until the party 

seeking admission thereof shons  the opposite by demonstrating the prior 

conviction disproves the veracity of the witness." IIardy. 133 Wn.2d at 

708. Assaults are not a crime involving dishonesty or false statement. 

State v. Rhoads, 35 Wn. App. 339, 666 P.2d 400 (1983). affd,  101 Wn.2d 

529 ,68  1 I' 2d 84 1 ( 1984) 

linder the rule. a con\ iction for a c r m e  that occ~lrred inore than 10 

years ago is presumed to be inadnlissiblc for the purpose of attacking the 

credibilitj of a witness. ER 609(a) and ER 609(b). The time limit 

provides: 

' A p p e n d ~ x  A  for ful l  text of rule 
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(b)  1 imc liliiit l i \~dcncc  ol'a con\ iction ~lnder  this rule is 
not ndlnissiblc il'a pcriod of'morc than I0 \cars has clapsed 
since the date of the con\ ~ct ion or ol'tlic release of the 
witness from the confinement imposed for that conviction, 
whichever is the later dntc. ~ ~ n l e s s  the court deter~ni~ics.  in 
the interests ofjustlcc. that the probatikc value ol'the 
conk iction suppolled bq specilic facts and circunistances 
substantially outucighs its prejudicial effect. 1 lowever, 
evidence of a con\iction more than 10 years old as 
calculated herein, is not admissible unless the proponent 
gives to the adverse party sufficient ad\ ance uritten notice 
ol'intent to use such evidence to pro\ ide the adverse party 
u i th  a fair opportunity to contest the use of such evidence. 

More than one crirninal dclendanl has challenged this provision as 

violating his Sixth Amendment right to present a defense when it has 

operated to exclude a remote con\,iction ol'a prosecution \vitness. State v. 

Jones, 1 17 Wn. App. 22 1 .  233, 70 11.3d 17 1 (2003)('1'11c Sixth Amendment 

does not entitle a defendant to present irrelevant evidence. and there was 

no  showing that a witness's 20 year-old forgery conviction had any 

relevance to his credibility); State v.  Martinez, 38 Wn. App. 421,424,  

P.2d (1984)(trial court could exclude prosecution witness's nearly 20 year 

old conviction for passing bad checlts u.ithout violating defendant's 

rights). 

Hudlow recognizes that the State has an interest in precluding the 

admission of e\.idence that may interfere u-ith the fairness of tlie trial. 

Hudlow, 99 Wn.2d at 1 5 -  16 (excluding rape victim's prior sexual history): 

see also. State v. Morley. 46 Wn.  App. 156. 160, 730 P.2d 687 ( 1  986). 
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71'lic State has an interest in insuring that uitncsses arc not discouraged 

from coming forward with c ~ i d c n c c  o f  a crime out 01' fear of ha\ring a 

prior conviction brought f'orward. State v. Barnes. 54 Wn.  A p p  536, 539. 

774 P.2d 547 ( 1  989) (characteri~ing as cornpelling the state interest in 

assuring uitnesses come lbruard nith testilnony ~ i t h o i l t  fear of having 

prior convictions or misconduct r c ~  ealed): State \ . mar tine^, 38 Wn. App. 

at 424. 

I<ulings lnadc under 1.K 609 ,lrc re\ icwed undcr an abuse of 

discretion standard. State v. R i ~ c r s .  129 Wn.2d 697. 704-705. 921 P.2d 

495 (1 996). 

Kanamu assigns error to the court's exclusion of' Mr. Vicenzi's 

1984 conviction for attempted murder. KCP 56-59; 3/4/06 RP 26-33. The 

court had earlier granted the prosecution's motion in limine to exclude any 

reference to this conviction with little argument or objection from either 

defendant that the con\ iction was relevant. 3/7/05 RP 9-1 0. Kanamu 

changed her position and later argued that it was r e l e ~  ant because "Mr. 

V i c e n ~ i ' s  violent past (attempted ~ i i i~ rder  and manslaughter) are the 

moti\e for him not wanting an!one to know who \bent through the 

window that night; Mr. Vicenzi mas the aggressor and does not want to 

disclose u h o  he was hurting that night." KCP 56-59; 4/4/06 RP 27-28. 

While it is clear that Kanamu \\as contending that Vicenzi \vas lying about 

the events of that night, she did not articulate how the prior conviction 

gave Vicenzi a motive to inculpate the defendants. or ~ 1 1 ~  Hucenslti would 



corroborate Vicen/iTs testirnon~ as to \iho shot him despite her lack of a 

similar prior con\ iction I'hc con\ iction \cas near11 t \hcnt~ q ears old and 

very remote and inadmissible undcr I:R 609. l'he prior con\/iction 

involved assaultive conduct, and therefore was not probative of the 

witness's credibility. Kanamu l'ails to establish relevance. 

7 he use of other evidence to impeach has been held to be a factor 

in  limiting cross examination on remote prlor convictions. State v. 

Barnes, 54 WII. App. at 541. Kanamu had plenty of other means of 

impeaching Vicen7i.s version of'events eken bithout the use of the 

conviction. Kanamu cross-examined Vicenzi on his inconsistent 

statements (KI' 999- 100 1 ,  1037- 1 050. 1057- 1 059, 1086- 1 092): she 

adduced testimony fro111 responding officers that the blood evidence in the 

bedroom did not seem to fit Vicen/i's description of e\ ents (KP 75 1. 774- 

775); she could present the testimonq of a defense expert in crime scene 

reconstruction to opine that V i c e n ~ i ' s  testimony was not consistent with 

the physical evidence at the scene (RP 1 126-1 167). Kanamu has failed to 

demonstrate that the trial court abused its discretion in excluding the 

t ~ e n t y  year old conviction, or that her right to present a defense was 

impeded. 
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5. '1.1-iLR1 WAS SI.II~I~I(~II:N'I' 1~VII)l:NC'E .l'O SIJPPOR?' 
'1-1~11; SlJRY 'S l:lN 1)lNG '1-1-1 A'l' I)lFl.:N l)AN71' 
f31,A(IKW1:I,12 WAS C;IJII.'I'Y OF '1'1 1E ASSAIJ1,I' IN 
'I'HI< S1:CONII I)k;GI<Eti. 

Due process requires that thc State bear the burden of proving each 

and every element of the crime charged beyond a reasonable doubt. State 

v .  McCullum, 98 Wn.2d 484. 488. 656 1'.2d 1064 (1083); scc also Seattle 

v. Gellein, 112 Wn.2d 58, 61. 768 P.2d 470 (1 989); State L . Mabrv, 51 

Wn. App. 24. 25. 751 P.2d 882 (1988). l'he applicable standard of review 

is whether. after viewing the evidence in the light most favorable to the 

prosecution, any rational trier of fact could have found the essential 

elements of the crime bejond a reasonable doubt. State L .  Jov, 121 Wn.2d 

333. 338, 851 P.2d 654 (1993). Also, a challenge to the sufficiency of the 

evidence admits the truth of the State's evidence and any reasonable 

inferences from it. State v. Barrington, 52 Wn. App. 478, 484. 761 P.2d 

632 (1 987). revieu denied. 1 1 1 Wn.2d 1033 (1 988)(citing State v. 

Holbrook. 66 Wn.2d 278. 401 P.2d 971 (1965)); State v. Turner, 29 Wn. 

App. 282. 290. 627 P.2d 1323 (1 98 1). All reasonable inferences from the 

evidence must be drawn in fal'or of the State and intcrprcted most strongly 

against the defendant. State v. Salinas. 1 19 Wn.2d 193, 201. 829 P.2d 

1068 (1 992). 



('ircumstantial and direct cvidence arc considered eclually reliable. 

State v. Ilelmarter, 94 W1i.2d 634, 638. 618 11.2d 99 (1980). In 

considering this evidence, "lc Jrcdibilit! determinations are f i~ r  the trier of 

fact and cannot be rebieued upon appeal." State \ .  Camarilla, 115 Wn.2d 

60, 71. 794 P.2d 850 (1990)(citing State \ I .  ('asbeer. 48 Wn. App. 539. 

542, 740 P.2d 335. rekiew denied. 109 U'n.2ci 1008 (1987)). 

The written record of a proceeding is an inadccluatc basis on which 

to decide issues based on witness credibility. 'l'lie dii'l'erenccs in the 

testimony of witnesses create the need for such credibility determinations: 

these should bc made by the trier offact. u h o  is best able to observe the 

witnesses and e ~ a l u a t c  their testirnonj as it  is given. On this issue. the 

Supreme Court of Washi~igton said: 

great deference . . . is to be given the trial court's factual 
findings. It. alone. has had the opportunity to view the 
witness' demeanor and to judge his eracitl. 

State v.  Cord, 103 Wn.2d 361. 367, 693 P.2d 8 1 ( 1  985)(citations omitted). 

Therefore. when the State has produced evidence of all the elements of a 

crime, the decision of the trier of fact should be upheld. 

The jury was instructed that to convict defendant Blackwell of the 

crime of assault in the second degree. the following elements had to be 

proved beyond a reasonable doubt: 

(1) That on or about the 6"' d a ~  oi'J~11j. 2003. the 
defendant or an accomplice assaulted Iliana Hucenski with 
a dead1 y u eapon; and 
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(2) I'liat thc acts occurred in the Statc of Washington. 

BCP 37-67, Instr~~ction No. 18. I'he jurj uas  lurther instructed that the 

definition of assault Incant . 1 ) an intentional shooting ol'another person 

that is har~nf'irl or offensi\ c. 2 )  an act done nith intent to inflict bodily 

injury upon another. tending but falling to accon~plish i t  and accompanied 

by the apparent abilitj to inflict thc bodily injury isnot prevented; and, 3) 

an act done bith the intent to create in another apprchcnsion and fear of 

bodily injury, and which in fact creates in another a reasonable 

apprehension and reaso~iable Scar of bodilq illjury e\en though the actor 

did not actual]) intend to inflict bodily injur). HCP 37-67. Instruction 10. 

Mr. Vicenzi testified that mhen the defendants came into the 

bedroom he and Ms. Bucenski mere in, that Kanamu handed a gun to 

Blackwell who pointed it at Ms. Rucenski's face. RP '168. Kanamu then 

said "Just shoot him" whereupon Hlack\+ell open fircd on Vicenzi. RP 

968. Vicenri testified that he remains parall& from the three shots he 

suffered. RP 961. Vicenzi testified that \\hen the gun was pointed at her, 

Bucenski was backing up. screaming "llon't shoot, Don't shoot." RP 969. 

Ms. Bucenslti testified that she mas standing diagonally in front of 

Mr. Vicenzi when he mas shot bq Blackuell. RP 366-367. Ms Bucenslti 

testified that she was f r o ~ e n  and scared \\11el1 she saw the gun come out 

and couldn't take her e! es off the gun. KI' 366-368. 370. She estimates 

that Mr. Vicen~i  \$as seken feet ii-om the gun \%hen Defendant Blackwell 



fired several shots at him. Rl' 372. Ms. 13uccnski testilicd that after the 

shots were over, shc sa\\ Mr. Viccnli sIi1111p. but mias uncertain if he was 

111t or fkigning injury: she ran li-om the house. scared Sor her life. RP 373- 

377. 380. She ran in to a n e a r b ~  lard and co\cred herself with brush. RP 

378. Shc testified that she "didn't \\ant to bc an) \there near the situation" 

and said that she was scared that shc \\as going to be next. IIP 381. 

1,ooking at this evidence in the light n ~ o s t  favorable to the state, i t  

i s  sufficient to uphold thcji ir j 's  ~ c r d i c t  that defendant B lac l<~e l l  is guilty 

of an assault in the second degree upon Ms Bucenski. There is evidence 

that Defendant Blackwell pointed a gun directl! at I3ucenski. and that this 

caused her to be in fear 1hr her life. I hc jurq could infer either that 

Rlackmell mas intending to cause her ii~.jurq at that time or that he was 

intending to put her in reasonable apprehension and fear of bodily injury. 

She testified that she Nas in actual fear that she would be shot. Bodily 

injury is not required for assault in the second degree. Evidence that the 

gun Blackwell pointed at her mas the same gun that fired the bullets that 

injured Mr. Vicenzi demonstrates that Blacl<well mas using a deadly 

weapon. 

As the Statc adduced sufficient idcnce fhr the jur? to find each 

and every element be! ond a reasonable doubt. its \ erdict should be 

upheld. 



6. I l l ~ F I ~ N ~ l A N ' l '  1 3 1 , ~ ~ ( ' K b ' l ~ l ~ l ~  IFlAS l'A11,EIl rl'O 
I~S'I'ABI,ISI I '1'1 IA'I. '1.1 lliI<l< WAS .AN 
AC('I!MI!I.A'I'ION 01: f'Rll.ll.il>lC'IAI. IiRKOR. 

'l'he doctrine ol'cumuIati\~e error is the counter balance to the 

doctrine of harmless error. Ilarmless error is based on the premise that 

"an otherwise valid conviction should not be set aside if the reviewing 

court may confidently sa j .  on the whole record, that the constitutional 

error was harmless beyond a reasonable doubt." Rose v. Clark, 478 U.S. 

570, 577, 106 S. Ct. 3 101. 02 L.Ed.2d 460 ( 1986). I'he central purpose of 

a criminal trial is to determine guilt or innocence. Id. "Re\ ersal for error, 

regardless of its effect on the judgment. encourages litigants to abuse the 

judicial process and bestirs the public to ridicule it." Neder v. United 

States, 119 S. Ct. 1827. 1838, 144 L.Ed.2d 35 (1999)(internal quotation 

omitted). "IA] defendant is entitled to a fair trial but not a perfect one, for 

there are no perfect trials." Bro\\n v.  United States. 41 1 IJ.S. 223, 232 

(1973)(internal quotation omitted). Allowing for harmless error promotes 

public respect for the law and the criminal process by ensuring a defendant 

gets a fair trial, but not requiring or l~ighlighting the fact that all trials 

inevitablj contain errors. Rose. 478 L.S.  at 577. rhus, the harmless error 

doctrine al lous the court to affirm a con\ iction mhen the court can 

determine that the error did not contribute to the verdict that was obtained. 

Id. at 578; see also State 11. Kitchen. 110 Wn.2d 403. 409. 756 P.2d 105 - 



( 1988)(" fhc harinless error S L I I C  preser\ es accused's right to a fair trial 

mithout sacrificing judicial cconomq in the inc\ itable presence of 

immaterial error."). 

The doctrine ol 'cum~~lat i \  c error. ho\\cvcr. recogni;/es the reality 

that sometimes numerous errors. each o f ~ h i c 1 - 1  standing alone might have 

been harmless error, can combine to deny a defendant not only a perfect 

trial, but also a fair trial. In re Lord. 123 Wn.2d 296. 332. 868 P.2d 835 

( 1  994): State \ . Coe. 10 1 Wn.2d 772. 789, 68 1 P.2d 128 1 ( 1  984); see also, 

State \ . .lohnson. 90 Wn. A p p  53. 73. 950 P 2d 98 1 .  991 ( 1998) 

("although none ol'the errors discussed abo\ c alone inandate reversal...."). 

The analysis is intertbined with the harmless error doctrine in that the type 

o f  error will affect the court's ~veighing those errors. State v. Russell. 125 

Wn.2d 24. 93-94. 882 P.2d 747 (1994). cert. denied, 574 U.S. 1129, 115 S. 

Ct. 2004. 13 1 L.Ed.2d 1005 ( 1  995). There arc two dichotomies of 

harinless error that are relevant to the cumulative error doctrine. First. 

there are constitutional and nonconstitutional errors. C'onstitutional errors 

have a more stringent harmless error test, and therefore they will weigh 

more on the scale when accumulated. See. Id. Converselq, 

nonconstitutional errors have a lowcr harmlcss error test and weigh less on 

the scale. Id. Second, there are errors that are harmless because of the 

strength of the untainted e~ridence. and therc are errors that are harmless 

because they \$!ere not prejudicial. Errors that are harmless because of the 

weight of the untainted e\  idence can add up to cumulative error. See, e.g.. 



Johnson. 90 Wn. App, at 74. Con\crselj.  errors that indi\ idually are not 

pre.judicial can n e \ w  add up to cuinulativc error that mandates reversal, 

because when the individual error is not prejudicial. there can be no 

accumulation of'prejudicc. See, e.g.. \ .  Stc\iens. 58 M;n. App. 478, 

498, 795 P.2d 38, re\licw denied. 1 15 M1n.2d 1025, 802 P.2d 38 (1 990) 

("Ste\ens argues that cumula t i~e  error dcpr i~ed  him of'a fair trial. We 

disagree. since we find that no pre.judicial error occurred."). 

As these two dichotomies imply. cun~ulative error does not turn on 

whether a certain number of errors occurred. Compare. State v. Whalon, 1 

Wn. App. 785, 804, 464 P.2d 730 ( 1  970)(holding that three errors 

amounted to cumulative error and recluired re\ ersal). \\it11 State v. Wall, 

52 Wn. App. 665, 679, 763 P.2d 462 (198S)(holding that three errors did 

not amount to cumulative error). and State I .  Kinard. 21 Wn. App. 587, 

592-93, 585 P.2d 836 (1 979)(holding that three errors did not amount to 

cumulative error). Rather. re~.ersals Ibr cun~ulati\,e error are reserved for 

truly egregious circumstances \\hen dcl'eiidant is trull denied a fair trial, 

either because of the enormity of the errors. see. e.g.. State v .  Badda, 63 

Wn.2d 176, 385 P.2d 859 (1963)(holding that failure to instruct the jury 

(1) not to use codefendant's confession against Badda. (2) to disregard the 

prosecutorqs statement that the State nias forced to file charges against 

defendant because it believed defendant had cor~lrnitted a felony, (3) to 

neigh testimonq of acco~llplice who was State's sole, uncorroborated 

witness with caution. and (4) to be ulianilnous in their ~ e r d i c t s  was to 



c~unulativc error). or bccause the errors centered around a ltey issue, see, 

e.g., State v. Coe, 101 Wn.2d 772, 684 I'.2d 668 (I 984)(holding that four 

errors relating to defendant's crcdibilitg con~bined with t u o  errors relating 

t o  credibility of' State witnesses ainounted to cumulati\ e error because 

credibility mas central to the State's and defendant's case): State v.  

Alexander. 64 Wn. App. 147. 822 P.2d 1250 ( 1992)(holding that repeated 

improper bolstering of child-rape 1 ictim's tcst imon \+as cumulative error 

because child's credibilitq Mas a crucial issue). or because thc same 

conduct was repeated so  man^ tlmcs that a curative instruction lost all 

effect, see, e.g.. State \I. I orres. 16 Vvn. App. 254. 554 P 2d 1069 

( 1  976)(holding that seken separate incidents of prosecutorial misconduct 

was cumulative error and could not have been cured bq c u r a t i ~ e  

instructions). Finally, as noted, the accu~nulation of just a n j  error will not 

amount to cumula t i~e  error--the errors must be prejudicial errors. See 

Stevens, 58 Wn. App. at 498. 

In the instant case, for the reasons set forth abo\ e. defendant has 

failed to establish that his trial mas so flamed nl th  prejudicial error as to 

warrant relief. Defendant Blaclt~\ell has failed to show that there were 

any errors in the trial. He has failed to shou that there mas any prejudicial 

error much less an accumulation of i t  Ilefcndant is not entitled to relief 

under the cumulative error doctr~ne 
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For thc ti~rcgoing reasons. thc Statc asks this court to at'linn the 

convictions bclovi. 

DArI'l;I): October 18, 2007. 

(;l:lbZI,D A .  11ORNI: 
I'icrcc ('ountj 
I'rosccuting Attorncj 

/&$I - - - - - - -- A& - - 
KA 1 111 k1:N PROCTOR 
1)cput) Prosecuting Attorney 
WSH # 1481 1 

Cerllticatc of 4crv1cc 
I 'hc  unders~gned ccr t~ l ics  that 011 t I i~ \  da! shc di.ll\irc h! I '  5 mall 
~ H C - l . h , l l  dell\cr! 10 1l1r attortlc! ofrccord Ibr tllc apt , ppcllant 
c / o  111s attor,,> tr11c arid currcct coptch tlic &ICUI,ICI. to uli1c11 11,rs ~c r t t i c t f l c  -'+ 1s attached I h ~ s  >tat~.ment I S  ccrtllicd to bi. truc illid e o t r c e ~  ulidcr pciialr! of' 
pcrjur! of the l a \ n  of the Statc 0 1  \ l ah l l ig ton  S~gnci l  :!I fa con it^. Lbt~rli~ngtoil. 
on [lie date helo\\ 
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APPENDIX "AS' 

Evidence Kzde 609 



Search - 1 Result - Rule 609. 11--ncachmcnt by evidence of  conviction of crime Page 1 of 1 

Rule 609. Impeachment by evidence of conviction of crime 

(a) General rule For the purpose of attacking the credibility of a witness in a criminal o r  
civil case, evidence that the witness has been convicted of a crime shall be admitted i f  
elicited from t h e  witness or established by public record during examination of  the witness 
but only if the crime (1) was punishable by death or imprisonment in excess of  1 year under 
the law under which the witness was convicted, and the court determines that the probative 
value of admit t ing this evidence outweighs the prejudice to the party against whom the 
evidence is offered, or (2)  involved dishonesty or false statement, regardless of the 
punishment. 

(b) Time limit Evidence of a conviction under this rule is not admissible if a period of more  
than 10 years has elapsed since the date of the conviction or of the release of  the witness 
from the confinement imposed for that conviction, whichever is the later date, unless the 
court determines, in the interests of justice, that the probative value of the conviction 
supported by specific facts and circumstances substantially outweighs its prejudicial effect. 
However, evidence of a conviction more than 10 years old as calculated herein, is not 
admissible unless the proponent gives to the adverse party sufficient advance written notice 
of intent to  use such evidence to provide the adverse party with a fair opportunity to contest 
the use of such evidence. 

(c) Effect of pardon, annulment, or certificate of rehabilitation Evidence of a conviction is not  
admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, 
certificate of rehabilitation, or other equivalent procedure based on a finding of the 
rehabilitation of  the person convicted, and that person has not been convicted of a 
subsequent crime which was punishable by death or imprisonment in excess of 1 year, o r  (2) 
the conviction has been the subject of a pardon, annulment, or other equivalent procedure 
based on a finding of innocence. 

(d) Juvenile adjudications Evidence of juvenile adjudications is generally not admissible under 
this rule. The court may, however, in a criminal case allow evidence of a finding of guilt in a 
juvenile offense proceeding of a witness other than the accused if conviction of  the offense 
would be admissible to attack the credibility of an adult and the court is satisfied that 
admission in evidence is necessary for a fair determination of the issue of guilt or innocence. 

( e )  Pendency of appeal The pendency of an appeal therefrom does not render evidence of  a 
conviction inadmissible. Evidence of the pendency of an appeal is admissible. 

HISTORY: Adopted Dec. 19, 1978, effective April 2, 1979; amended June 2, 1988, effective 
Sept. 1, 1988. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

