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I) i - 

I ,  !dorman k r i i  t  t i e r ,  h a v e  r e c e i v e d  a n  r e v i e w e d  t n e  

o p e n i n ?  a i l p e a l s  b r i e f  p r e p a r e d  b y  m y  a t t o r n e v ,  'inomas 

Piicnael t(uir~rneroi\r. Surnrnarixea below a r e  t n e  2c1t l  I t i o n a  L 

2rounsfs  and a s s i g n m e n t  01  e r r o r s  r o r  r e v i e w  t n a t  a r e  no t  

a d a r e s s e d  i n  a t t o r n e v  Kummerow's o n e n i n e  a p a e a l s  b r i e f .  

IDENTITY OF MOVING PARTY 

I .  \ $ n i t t i e r  i s  - ) r e s e n t l y  s e r v i n s  n i s  s e n t e n c e  a t  

S t a f  f n r a  CreeK C o r r e c t i o n s  C e n t e r ,  Ar:eraeen ~ t ' a s n i n g t o n .  ~ l r .  

 nitti tier i s  s e r v i n g  n i s  s e n t e n c e  p u r s u a n t  t o  a  plea of 

g u i l t y  i n  Fierce Cou ~ t y ,  Cause  0 .  05-1 -04496-1 .  14r. 

 hitt tier u l e d  g u i l t v  on Ikovertii>er 6 ,  2 0 0 b  t o  1 n t i m i d ; l t i n g  a 

w i t n e s s -  i i C h  9 A 7 L .  1 1 0 ~ 1  ,\(c] Count  j T ancl F e i o n v  t r?rass r l?nt -  

SCW 9 . 4 . 2 0 1  A )  ( i  j ( n l  Count 111. r s 

, , n i t t i e r  ' s  d a t e  of  s e n t e n c e  was 7sovern I e r  2 ,  2 c j i ~ h .  5 e n t e r l c i n u  

J u d g e  was S n r q i o  Armi jo .  

STATEMENT OF THE CASE 

A ~ , ~ e i l a n t ,  . h i ? i  t t i e r  o n  o r  H ~ I O U ~  t n e  1 % ~ n  - ~ H V  of 



b- q i e r n o e r ,  L 8 i 0 5  s ~ C C L I S P C I  ( IF  trip c r i  . e  of r i q q ? u i  L I,? L L I Q  

I. i r s  t l l p ? r e e ,  ~ ~ o ~ f l e s t i c  Viol e n c c ,  P e l o n v  r a s e  an(! 

111  t i  l o ~ d  l i t ion  o t  a w i t n e s s .  1 1 1 ~  71 Legeti ~ n c i < ' ~ ? t  o c c u r r e d  i n  

l-lcorna \ b , , a s n i n ~ t o n .  1 he c o o p 1 a i n : i n t  i n  t n i s  r r la t te r  i s  , ~ ~ r r i  

Lee C o n n e l l v ,  A o u e l l a n t ' q  l i v e - l n  q ~ r l f r i e n c l  a t  t n ~  t ime. 

P l e r c ~  i ' oun tv  S i i e r i f t  s ! i e p u t i e s  C:arlson zn:i rlriies 

c o n t a c t e d  l i i .  c;onneLly who r e p o r t e c i  t l e  a l l e q e d  i n j ~ r r i e s .  On 

s ( a ~ t e m t \ e r  1 2 ,  700?, I t - .  W v i t t i e r  : o n t a c t e n  l,c.i>uty " ~ c k e r  a t  

t i i ~  LJ1erce ( 'ounty  i i e r i t f ' s  l l ~ p a r t n r ~ n t  t o  t u r n  n i ~ ~ s e l f  i n  

f o r  t h e  a l l e g e r i  c r i m e .  ; i t .  t ,d$~itt i t . r  i n i n r ~ n e n  t n e  \ t ; e r i f f  

\'rf~ce A c l r n ~ n i s t r a t i v ~  i ' l c r k  t n a t  t t ~ e  was t n e r e  t o  t,.. tatcan 

i n t o  c u s t o d y .  Dep l t v  I ?cllier c o n t a c t e o  ? I T .  i i h l t t i e r  

c o n c e r n i n <  t i l e  i n c i i i e n t .  I .  W:7it t iet-  s t a t e ( ,  t o  o f t ~ c e c  

ijeciter $le wanterl t o  t u r n  n i m i e  l f  i n .  I - .  ivr i i t t ier ,  a f t e r  

t a l k ~ r i e  a b o u t  t n e  a l l e e e d  crime v i i t C 7  ii~'DLltv I)eci;rr was t n e n  

asKea t o  nave a  s e a t  an( ,  w s i t .  

!Ir. \ d i l l  t t i e r  waitocl  a D p r o x i , r ; . t e l v  o n e  n o u r  a t  t i lo P ~ e r c e  

County  S n e p i f  E's O f f  lce o r i o r  t o  b e i n g  ! > l a c e d  i n t c  c u s t o a i .  

i t  was o n l y  wnen trle ,low i;e!eno-irlt  was bein- ,  e s :o r t ed  t o  t h e  

E- l e v a t o r ?  t n a t  h i e  ~ . ! i r a n  la i s  were re9,: t o  h i m ,  , ! P L > U ~ V  

I e c k e r ,  , 7 n i i ~  reBrr 1ne  t n e  e t  ~ n c f a n t  n i s  r l i  r an t i a  P i g i - ~ t s  

~ 1 ~ s c o n t i n u e a  r e a J 1 n z  t h e  ~ 1 ~ f e n c 1 a 1 1 t  n i s  r i g n t s  a f t e r  t ~e 

i lefenciant  made a  v e r o a l  sobnment t n a t  ne a l r e a d y  n a s  

knowledge o f  n i s  ? l i r a n n a  Higklt.:. 'Inerear t e r ,  [ l e t e n d a n t  was 

oooked i n t o  t h e  Pierce C a u n t v  j a i l .  

FACTS RELEVANT TO MOTION 

The following facts set forth in this Statement o f  



A d d i t i o n a l  Grounds  ( f i A P  10 .10 )  a r e ,  t o  w i t :  

1 .  U . S . C . A .  S i x t h  Amendment, i n e f f e c t i v e  d e f e n s e  t r i a l  
c o u n s e l ;  

IT. U.S.C.A. F o u r t e e n t h  Amendment, s e n t e n c i n g  t r i a l  
v i o l a t i o n s  i n v o l v i n s  d u e  p r o c e s s  i s s u e s ;  

111. A d m i s s i b l e  a n d  i n a d m i s s i b l e  i n f o r m a t i o n  i n v o l v i n g  
violations of  s t a t e  c o u r t  r u l e s ;  

I V .  N ~ ~ m e r o u s  f a l s e  and i n c o n s i s t e n t  p r e j u d i c i a l  s t a t e m e n t s  
made by  rosec cut or's w i t n e s s e s  w h i l e  u n d e r  o a t h .  

V .  V i o l a t i o n s  o f  t h e  Wash ing ton  S t a t e  C o n s t i t u t i o n  and  s t a t e  
Law. 

I .  A .  - U . S . C . A .  S i x t h  Amendment, i n e f f e c t i v e  a e f e n s e  t r i a l  
c o u n s e l  : 

 ellant ant's t r i a l  d e f e n s e  : + t t o r n e v ,  P a r b a r a  C o r e y ,  !Y'SBA 

# I 1 7 7 8  f a i l e d  t o  p r o v i d e  a n  a d e a u a t e  t r i a l  d e f e n s e  f o r  n e r  

c l i e n t ,  lvorman k h i t t i e r *  I n e  c o u n s e l  t o r  ' i .  W ~ 2 i  t t i e r s  s 

c l e f e n s e  f s i l e d  t o  i n f o r m  n e r  c l i e n t  o f  t h e  l e g a l  

i l n n l i c a t i o n s  anr! r e s u l t   in^ con':eclllences o f  a l l  t n e  

i j r o c e e d i n g s  c i u r i n 2  Fir. ~ i ~ i t t i e r ' s  t r i a l .  

L o u n s e i  f o r  fir. k n i t t i e r  f a i l e d  Lo f i l e  a  C r d  3 . b  m o t i o n  

t o  s u p p r e s s  e v i a e n c e  a t  t n e  p r o p e r  t i x e  i n  t i l e  ~ r o c e 9 d i n g i ,  

' l o e  t r i a l  r e c o r u  o f  p r o c e e d l n g ~ ,  on i t s  f a c e  c o e s  n o t  

r e f l e c t  a n  a d ~ r i u a t e  a t t e  i i j t  bv o e f e n s ~  c o u n s e l  t o  s u i > D r e s s  

v r e i u a i c i a l  e v i d e n c e  t o  her c l i e n t .  l n i s  n e g l e c t  o t  c o u n s e l  

t o  c o m p e t e n t l v  p e t i t i o n  t n e  t r i a l  c o u r t  t o  s u v p r e s s  e v r d e n c e  

IS a n e g l e c t  o f  e t t ~ p l o v ~ n ~  S t a t e  C o u r t  ~ { u l e s :  ER 4 0 2 . 2 ,  ER 

403 - e v l d e n c e  whicn  t enas :  t o  o r o v e  o r  d i s p r o v e  :. f a c t  o f  

c o n s e q u e n c e s .  S e e  r x h i b i t  2 ,  

Llefense c o u n s e l  ' s  " m o t i o n s  i n  l i . c i i n e r '  Arguirent  i.: 

i n a d e q u a t e  a u e  t o  t i l e  f a c t  t n a t  c o u n s e l  ' s  i n i t i a l .  s? rqument  



I S  c e n t e r e d  uoon t e r m l n o l o g v  o f  u s a g e  of t n e  worri ' v i c t i  1,s 

v e r s u s  a much more n a s s i v c  t e r m  o f  "comnr~laininrr w i t n e s s e s .  ' 

t ' , x n i b i t  2 ,  s e c .  ( 1  ) .  Coun':el r e f e r s  t o  j u r y  m a t t e r s  o t  

w n i c n  Ijefencinnt d l d  n o t  havfh a i u r v  t r i a l .  i ! e f e n s e  coun~~el. 

a l l u d e s  t o  t n e  possibility a n n  e x n n c t a t i n n  t , i n t  q c c o r d ~ n . ?  t o  

t ' x n i b i t  2,  age 2, s e c .  L t n :+ t  t n e  C o u r t  c o u l d  e x c l u d e  

w i t n e s s e s  s o  t n n t  t h e y  c a n n o t  h e a r  t n e  t e s t i r n o n v  o t  o t h e r  

w i t n e s s e s :  c o u n s e l  Y r e j i ~ c i i c e d  net- c L i e n t  bv us:-lze o t  t n e  

b e f e n c l a n t ' s  s t a t e m e n t  on p a g e  3 ,  s e c .  5 o t  h x h i b i t  2 ,  t o  

i t :  . " ~f 1 s t a y  o u t  1 '11 j u s t  20 a n  do  i t  a g a i n . Y e f e n s e  

c o u n s e l  n e q l e c t e d  t o  n o t e  t h a t  a c s o r d ~ n g  t o  PK ~ 1 5  t n e  r id lc  

a o e s  n o t  a u t n o r i z e  - ( l j  " A  p a r t y  wno i s  a n a t u r a l  p e r s o n . '  

(5) ' P  p e r s o n  f:~hqsc n r e s e n c c  i s  snown bv a o a r t v  t o  r? f i  

r e a s o n a b !  v n e c z s s a r v  t o  t n e  r z r e s e n t a t i o n  of  t n e  - ? n r t v ' . ;  

c a u s e .  ' 

, < u l e  +,k 015  mod^ t i e s  ~ ) L - ~ V I C ) U S  l d a s n l n g t n n  l aw i n  t n a t  i t  

c j e ~ i n e a t e s  c e r t a i n  w i t n e s s e s  wno mav n o t  De exciuaed. 

u e f e n s e  c o u n s e l  f s i l e d  t o  c o m r ) e t r n t l v  e x p l o r e  t n c  u s a g e  of  

f o r t n  r)v tn i s  ruLe s h a l l  i n  " w r i t i n g  :inn ' sunc ,or tec i  v v  a n  

a i f ~ i l a v i t . '  D e f e n s e  c o u n s e l  t n i l e c !  t o  s e t  f o r t n  f a c t s  t n a t  

l;hev ( t n e  inovinir n a r t v )  w i l l  b e  e l i c i t e d  a t  a n e a r l n q  3110 

memorandum of authorities." 

L ' n i t e c l  S t a t e s  v.  Gonza lez-i,cznez, i\o. 05-3'i2 (200b)(2$4) - 
tine S i x t h  r?;,l~enc!ment o r o v i d e s  t i l a t  i n  4 1 c r i , ~ t l n a l  
i ~ r o s e c u t i o n s ,  t h e  a c c u s e d  s n a l l  e n j o y  t n e  r i g n t  . . . t o  
h a v e  t h e  assistance o f  c o u n s e l  f o r  n i s  d e f e n s e .  

t h i s  s u d s t a n d a r d  d e f e n s e  by t r i a l  c o u n s e l  ar! iuunts  t o  

" s t r u c t u r a l  d e f e c t s . "  



<.onzaLez a t  ( 3 6 )  t h e s e  "defy a n a l y s i s  bv ha rmless  e r r o r  - 
s t a n d s '  because tney " a f f e c t  t h e  framework w i t n i n  
which t h e  t r i a l  p r o c e e d s , "  and a r e  not  "s imply an e r r o r  
i n  t h e  t r i a l  p r o c e s s  i t s e l f . "  S u c h  e r r o r s  i n c l u d e  t h e  
d e n i a l  of c o u n s e l .  

Defense c o u n s e l  was den ied  h e r  motion of l i m i n e .  

t h e  Uefendant  d i d  no t  have a  j u r y  t r i a l ,  E x h i b i t  2 ,  S e c .  

1. Defense  c o u n s e l  d i d  not  p r e s e r v e  tne  i s s u e s  of t h e  

l ~ e f e n d a n t  on a p p e a l  a f t e r  d e n i a l  of h e r  motion of l i m i n e .  

S t a t e  v .  Koch, No. 2 U 8 9 b - 7 - 1 1  2004, Defense c o u n s e l  f a i l e d  

t o  d e s c r i b e  ev idence  t o  be excluded,  such  a s  D e f e n d a n t ' s  

taped s t a t e m e n t ,  t h e  d e f e n s e  i n v e s t i g a t o r s  m i t i g a t i n g  

r e p o r t ,  any photos o r  medica l  s t a t e m e n t s  r e l a t i n g  t o  t n e  

" c o ~ ~ , p L a i n i n ~  w i t n e s s . "  Fur thermore ,  t h e  t r i a l  c o u r t  f a i l e d  

t o  g r a n t  s u p p r e s s i o n  of e v i d e n c e /  l imine  which d i r e c t s  t h a t  

t h e  t r i a l  c o u r t  snou ld  % r a n t  such moti.ons. 

George Ainend v .  RelL, 8 4  kash..Ld 124  ( 3 1 )  t h e  t r i a l  
c o t ~ r t  snou ld  g r a n t  such a [notion i f  i t  c ~ e s c r i b e s  t n e  
ev idence  wnich i s  sought  t o  be excluded w i t L ?  s u t f i c i e n t  
s ~ e c i f i c i t v  t o  e n a b l e  t ~ e  t r i a l  c o u r t  t o  d e t e r m i n e  t n a t  
~t i s  c l e a r L v  i n a d m i s s i b l e  under t n e  i s s u e s  a s  drawn o r  
wnicn may d e v e l o p  d u r i n g  t n e  t r i a l .  

Pir. b n i t t i e r ' s  d e t e n s e  c o u n s e l  f a i l e d  t o  u t i l i z e  v a r i o u s  

a i s c o v ~ r y  o n t i o n s  whicn would have a c v a ~ c e d  Plr. Wni t t i e r ' s  

a e f e n s e ,  I n  r e  l je rsonal  8 e b t r a i n t  P e t i t i o n  of Aubert -- 3 I L O ,  

56680-7-1 2 ~ 3 1 :  

( 2 7 )  c o u n s e l ' s  f a i l u r e  t o  d i s c o v e r  anc advance tile 
d e f e n s e  was n l a i n i v  d e f i c i e n t  per formance .  

be fense  c o u n s e l  f a i i e d  t o  a r g u e  and aavance  t n e  b e n e f i t q <  

of  tne  Deiendant  hc?vinp_ a  ju ry  t r i a l ,  l ' n i s  a v i o l a t i o n  o f :  

b u p e r i o r  Court  Rule 38 ( A )  i i i s n t  o t  j r : r v  t r i a l  
n r e s u s e r v e a -  ' t h e  r i g n t  o f  t r i a l  DV J u r y  a s  d e c l a r e ,  b v  
A r t i c l e  I ,  $ e c t i o n  2 1  of t n e  C o n s t i t u t i o n  o r  a s  e i v e n  
t:v a  s t a t u t e  s n a l i  be DreservF3:l t o  t n e  1:arties 



i n v i o l a t e .  

;:I-. W n i t t i e r ' s  d e f e n s e  c o u n s e l  i s  i n  v i o l a t i o n  o f  RPC Rule 

1.1 competence: Ms. Corev was n e g l i e e n t  i n  n e r  

r e s p o n s i b i l i t y  t o  " k e e r ~  t n e  c l i e n t  (Mr, W h i t t i e r ;  re r7sonat ) lv  

I n f o r m e d  a b o u t  t h e  s t a t u s  o t  m a t t e r . ' '  

Ms. C o r e y ,  d e f e n s e  c o u n s e l  f a i l e d  t o  s u b m i t  anv  a f f i d a v i t  

o r  n r o c u r e  a n v  b e n e f i c i a l  t e s t i r n o n v  on Mr. Sv'nittier s 

b e h a l f .  I n  a d c i i t i o n ,  d e r e n s e  c o u n s e l  n e g l e c t e d  t o  ~ r o v i d e  

any  w r i t t e n  d e p o s i t i o n s  w h i c h  may s u p p o r t  a  v i a b l e  d e f e n s e ,  

I n e  f a c t s  s u p p o r t e d  on t h e  r e c o r d  o f  p r o c e e d i n g s  ( H P )  

v i o l a t e s  S t a t e  C o u r t  CK 4 3 ( e ) ( l ) -  

'When a m o t i o n  i s  b a s e d  on f a c t  n o t  a e ~ e a r i n g  o t  r e c o r a  
t n e  c o u r t  mav n e a r  t h e  r n a t t e r  on a f f i d a v i t  p r e s e n t e d  bv 
t h e  r e s ~ e c t i v e  p a r t i e s ,  b u t  t h e  c o u r t  mav d i r e c t  t h a t  
t n e  m a t t e r  b e  n e a r d  w h o l l v  o r  u a r t l v  on  o r a l  t e s t i r r lonv  
o r  d e ~ o s i t i o n s  . " 

11.  U.S.C.A. F o u r t e e n t n  Amendment, s e n t e n c i n g  t r i a l  
v i o l a t i o n s  i n v o L v i n 3  d u 5  D r o c e s s  i s s u e s .  

LI. A -  k : x c e ~ t i o n : i l  s e n t e n c e  - 8 l a k e i . y  i s s u e s  - r i g h t  t o  j u r y  
t r i a l .  

L x n i b i t  ( 3 )  i s  t n e  l i s t  o f  w i t n e s s e s  c a l l e d  f o r  j i i r y  - -- 
t r i a l  bv t h e  p r o s e c u t i n g  a t t o r n e y  ( : r a n t  b l i n n ,  ' I n e  r e c o r d  o r  

i , r o c e e d i n e s  i s  v o i !  of  d e f e n s e  c o u n s e l  List o f  w i t n e s s e s ,  

Cxn io i t :  ( 3 )  l i s t s  n i n e  w i t n e s s e s .  i + , x n i u ~  t ( 4 )  c ; t i u u l a t i o n  on -- - -,.- ---- -- -.- 
o r i o r  r e c o r d  a n 4  o f f e n d e r  s c o r e  i s  i l i u s t r a t i v e  o f  

 ellant' ant's u a s t  f e l o n i e s .  I n e  t r a n s c r i n t s  o f  A ~ p e l l a n t ' s  

t r i a l  n i g n l i e n t  t h e  d i s c u s s i o n  a s  t o  t n e  a d m i s s i b i l i t v  o r  

i n a d m i s s i ~ i l i t y  o f   ADD^^ l a n t ' s  i m s t  cri. n ina l .  r e c o r d ,  b ; x n i n i t  
--_I_ 

(1) d o e s  n o t  r e f l e c t  t h e  a a n i s s i b i l  i t v  of  cqst  2 o n v i c t i o n s  - 
i n  r e l a t i o n  t o  . W n i t t i e r s s  3 .5  h e 2 r i n q ,  ------"- F x n l y i t  .*,.-me- ( 4 )  -- 



~ o ~ e l  ] a n t  ' 5 j:lcizrnent ana sentence - again i Llustrates 

AppeLlant's ~ r i o r  criminal record, at Dage 2, t.,xhibit ( 5 1  

Lines 5-11 are indisputable proof that the State lied to the 

defense counsel bv misleading defense counsel and the court 

that Defendant's prior convictions would not be admitted, 

E x n i b i  t (6) defense counsel expresses her wisn to admit 
c- 

as testimony tne fact the alleqed victim "was using heroin 

everv day; I  think the jury gets to near about that." 

Exhibit ( 6 ) ,  KP at Page 61. ----- Exhibit (7) - triore defense 

counsel reference to aamitting victim character testimony. 

KP at Daae 62, Lines 22-25. Due process considerations were 

deprived of tne Av~ellant I~Tnen defense counsel, ?4s. Corev 

re~noved herself from ner resoonsibility ot defending 

Appellant? see Exnibit (82, RP at page 67, to wit: Ms. 

Corey- "and 5, I 'm withdrawing" ... technically and legally, 
Mr. Whittier was without counsel. Further mitigating 

evidence concerning this trial is on page 69 - record of 

proceedinqs to 10-31-06 colloquv - lines 4-11 wherebv t h e  

State was not initially planning on going into the fact of 

an actual ~nysical assault. reverses the former 

position of the State to: . . . "evidence of nrior disnutes, 
quarrels, ... that the State would be seeking to introduce." 

lines 18-20 KP at page 80. 

PKEJUDlCE BY I ~ ? ~ I X I I E T  

It is obvious and evident that according to RP, page 150- 

redirect examination by   rose cut or Blinn that a l l  three 

people, Kerri, Connely, Kenneth heal were influenced by the 



s e x  o f f e n d e r  n o t i f i c a t i o n  t h e  c o m v l a i n a n t s  sa\w on t h e  

i n t e r n e t .  R P ,  Dage 150-164,  d i s c u s s e s  t h e  a £  f e c t  t h i s  

a l a r m i n g  i n f o r m a t i o n  became m u t u a l l y  i n v o l v e d  i n  t h e  t r i a l .  

11 .  8-  K i g n t  t o  a J u r v  t r i a l .  Idr. W n i t t i e r  was e n c o u r a g e d  bv 

n i s  d e f e n s e  c o u n s e l  t o  w a i v e  any  HLakelv ,  j ~ l r y  r i g h t s :  

t + , x n i b i t  4 )  - s t i o u l a t i o n  on p r i o r  r e c o r a ,   lea o f  g u i l t v  

-Da$e 2 ,  s e c  ( 1 )  - "Defent iant  w a i v e s  a n d  s u c n  r i g ~ i t  t o  a 

j u r v  d e t e r m i n a t i o n  o f  t h e s e  f a c t o r s  and a s k s  t h i s  c o u r t  t o  

s e n t e n c e  a c c o r d i n g  t o  t h e  s t i w u l a t e d  o f  f e n o e r  s c o r e  s e t  

f o r t h  a b o v e . "  How c a n  t h e  c o u r t  j u s t i t ' v  a n  e x c e p t i o n a l  

s e n t e n c e  o f  f i t t e e n  v e a r s  w i t h o u t  a  j u r v  t r i a l - ?  - C I . I ~ ~ I L R ~ ~ - I ~ ~ I I  - 
v .  C a L i f o r n i a ,  No. us-5551 1 ~ 0 7  a d e f e n a a n t  h a s  a  r i g n t  t o  a  - 
~ i i r v  t r i a l ,  w h i c h  i s  s a t e g u a r d e d  bv t n e  S i x t n  and F o u r t e e n t h  

amenerndnts .  

Cunningnarn v .  C a l l i f  o r n i a  --- "Tne f e d e r a l  --- 9 

C o n s t i t u t i o n ' s  j i i r y - t r i a l  g u a r a n t e e  p r o s c r i b e s  a  
s e n t e n c i n g  scheme t h a t  a l l o w s  a j u r y  t o  impose  a  
s e n t e n c e  a b o v e  t h e  s t a t u t o r y  maximum b a s e d  on a f a c t ,  
o t h e r  t h a n  a r ) r i o r  c o n v i c t i o n ,  n o t  found  bv a j u r y  o r  
a d m i t t e d  bv t h e  d e f e n d a n t , '  

1 i. 
. . T h i s  c o u r t  h a s  r e n e a t ~ l d l y ~ e l d  t h a t ,  uncier t h e  SS x t  n 
Amendment, a n y  f a c t  t h a t  e x p o s e s  a  d e f e n d a n t  t o  a 
g r e a t e r  ~ o t e n t i a l  s e n t e n c e  mus t  be f o u n d  bv a i u r v ,  n o t  
3 ~ I I C I ~ ~ ,  ancl o s t a b l i s n e d  beyond a  r e a s o n a b l e  d o u b t ,  n o t  
n e r o l v  by a  D r e p o n a e r a n c e  of t : l e  e v i d e n c e  , '  

a t  18 -  " S e v e r a l  s t a t e s  h a v e  a o d l f i e d  t n e i r  s v s t e m s  i q  

t h e  waue o f  A ~ ~ r e n d i  and  i 3 l a k e l y  t o  r e t a i n  d e t e r m i n a t e  
s e n t e n c i n g ,  bv c a l l i n e  uoon t n e  j u r v  t o  f i n d  a n y  f a c t  
n e c e s s a r y  t o  t h e  i m n o s i t i o n  o f  a n  e l e v a t e d  s e n t e n c e . '  

A j u r y  t r i a l  Leaciing t o  a n  e x c e w t i o n a l  s e n t e n c e .  sb1re 

 nitt tier's s e n t e n c e  i s  proscribes uv S t a t e  l aw t h a t  s e t s  

f o r t h  minimum and ~ ~ a x i ~ ! l u r n  Piriiits o f  a s e n t e n c e  governed bv 

t h e  numoer o f  p o i n t s  o r  p r i o r  crimes a n d  crime c a t e o o r v .  I n  



order for a trial judqe to proscribe a sentoncc or,itsi..!e the 

minimum and maxim~jm set by statute a few considerations must 

be met.. (1) That a defendant be informed 3f his/her right to 

a jury trial; that a trial judge has to set forth reasons in 

the fintiins? of facts and conclusions of law which rnav 

ji~stifv the imuosition of a sentence outside the the 

statutorily establisned minimum and maximum sentence ranges. 

Cunnin nam at (42)- " ~ ~ p r e n d i  said that any fact 
~ ~ t e &  the defendant ' s sentence bevond the maximum 
authorized by tne iury's verdict would nave been 
considered an element of an aggravated crime --  and 
thus the domain of the jury - -  by  those who framed the 
H i l l  of Rights." 

 ellant ant openly admits to o~en-handedly slap~inu, Xsrri 

Connely one tir~re, tor whit,? he  received a 15 year  sentence. 

See Exhibit (4). page 2, tne trial Judge exceeded his 

judicial authoritv b y ,  by sentencine the Ap~ellant beyond 

the crime grid which esta~lished a sentence within tne 

standard range. 

Cunningham cont. - ( 5 1 )  ... "For when a trial judge 
__l__r exercises his discretion to select a specific sentence 
within a defined range, the defendant has not right to 
a jury determination of the facts that the judge deems 
relevant." 

(52) "The guideiines as written, however ,  are not 
advisory; they are mandatory and binding on all 
judges. " 

Mr. Whittier should be re-sentenced to within the "standard" 

sentence range as reflected with a total of 3 crimes, 2 

previous, plus current. By re-sentencing AppeL Lant to a 

more realistic sentence this would result in SKA sentence 

uniformity statutorv ~recepts. ------ U , S .  v, f-iooker, N O .  04-1-(j4 

2005- 



( 9 )  . . . "'I'ne c o u r t  h e l d  t h a t  t h e  s e n t e n c e  v i o l a t e d  t h e  
S l x t n  Amendment and i n s t r u c t e d  t h e  d i s t r i c t  c o u r t  
e i t h e r  t o  s e n t e n c e  Hooker w i t h i n  t n e  s e n t e n c i n g  r a n e e  
sup1)or t ed  bv t h e  j u r y ' s  t i n c i ~ n g s  o r  t o  n o l d  a  s e o a r a t e  
s e n t e n c i n g  b e f o r e  a  j u r y . "  

b c n a r a t  v .  - - -  Payne  ? No, 0 2 - 3 b l o 4  ( 9 t n  C i r .  20b5) 
/ "It  i s  c l e a r  a f t e r  t 8 L a k e l v  t h a t  i n  c r e a s i n g  

 mel line's p u ~ r i s n r n e n t  based  on f a c t s  n o t  a d m i t t e d  bv  nim 
o r  d e t e r m i n e d  by a  j u r y  bevon :~  a  r e a s o n a b l e  d o u b t  ( o r  
oy t h e  1 ) l s t r i c t  ~ u d g e  w i t h  a  j u r v  w a i v e d  was c l e a r l y  
c o n t r a r y  t o  n i s  h ~ x t n  Amendment j u r y  r i g h t . "  

~ u p e i l a n t ' s  d e f e n s e  c o u n s e l  and t n e  s t a t e  wen t  s o  f a r  a s  t o  

c a l l  upon random j t ~ r o r s ,  C F  4 7 ( ~ )  e x a m i n a t i o n  of j u r o r s .  

k x n i b i t  ( 7 ) ,  Dage 6 2 ,  L i n e  2 2 ;  E , x n i b i t  ( 9 1 ,  p a g e  8 0 ,  l i n e s  --- 
7-8 a n d  2 4 .  A p p e l l a n t  was n o t  made a w a r e  t h a t  a  d e c i s i o n  had  

neen made t o  abandon  h a v i n g  a j u r y ,  The c o u r t  ~ r o g r e s s e d  a s  

f a r  a s  c a l l i n g  p r o s p e c t i v e  j u r o r s  and  c r e a t i n g  j u r v  

z n s t r u c t i o n s  b u t  s u d a e n l y  , A p r ~ e l l a n t  ' s d e f e n s e  c o u n s e  J 

i r l s t r u c t e d  4 u p e l i a n t  t o  s i g n  a s t i n u l a t e a  g u i l t v  uLea 

( ~ l t ' o r d  p l e a ) .  ~ p p e l l a n t ' s  d u e  D r o c e s s  c o n s i c ~ e r a t i o n s  were 

v i o l a t e d  wnen ne was n o t  c o l n p l e t e i y  i n f o r m e d  a s  t o  t h e  

r e a s o n s  f o r  n o t  n a v i n g  a j u r v  t r i a l ,  t h e  c o n s e c r u e n c e s  o f  

w a i v i n g  b l a k e l y  j l i rv  d i g h t s  c o n s i d e r a t i o n s .  I!? p l a c e  or  n 

j l j r v  t r i a l ,  A s ~ e l l a n t  was h o o d ~ ~ i n k f i d  i n t o  b e l i e v i n r  h e  was - 

rece iv incz .  a l e s s  t n a n  15  v e a r  s e n t e n c e .  4 c c o r d i n g  t o  Ct;! 

0 .15 t h e  t r i a l  ha0 been  c a l k e d  f o r  3 j c ! r v .  i(P ? t r a n s c r i n t s j  

rro n o t  r e f l e c t  t n e  S a p e r i o r  C o u r t  J u d e e  c a l l i n g  o f f  t h e  

s c n e a u l e d  j u r y  t r i a l ,  'i!?e r e c o r d  r e f l e c t s  t h a t  j u r v  

s e l e c t i o n  and  r e l a t e d  p a v e r s  were f i l e d  w i t h  t n e  t r i a l  c o u r t  

c l e r k  p u r s u a n t  t o  C r P  6 .15 .  

' lne  t r i a l  c o u r t  v f o l a t e d  ~ C i v  Li.44.090 Q ! : e s t i o n s  a f  I.':?ct 



ftzr J ~ ! r v  because anv question. of fact other than those 

nentioned in HCW 4 .4 /4 .0 : !0  " $ h a l l  be decided bv the j r i r y ,  and 

e l l  evidence thereon addressed to them. ' ' Defense counsel 

failed to discuss the waiver of trial by jury with defendant 

as ev idenced  by ~ppellant's personally written letter to his 

defense attorney. F,xhibit ( 1 0 )  - "Mr. Wnittier addresses 

court and wisnes to withdraw his plea and nave a jury 

trial.' Lxnibit (11) - is undisuutable evidence that Aupellant 
was expecting a trial bv jury. Auneliant states, to wit: 

"Well, I would like to withdraw it and qo to court with 
12 jurors. " 

hashington State law, i . e . ,  KCh 7 . 0 3 . 0 7 i )  - - Fight to lrial bv 

Jury : "No orovision of this cnapter may be construed to 
abridge the right to trial bv j u r v . "  

1 1 .  C. Exceptional Sentence - guilty ulea, 
A ~ ~ e l l a n t  received an excentional sentence as a result of 

entering a stipulated plea of guilt in connection to an 

'"lford Plea'' as a result of defense counsel's architectural 

intent; to secure a plea of guilt. State v. Corder, No. 

23315-4-111 2006- 

(29 " A  guilty plea cannot be knowing and intelligent if 
the defendant has been misinformed about the element of 
the offense. " 

Exnibi t - ( 1 2 1 ,  the prosecuting attorney's "Amended 

Information" uses unsubstantiated accusations of three 

witnesses, i-e,, Kerri Connely, Kenneth Neal and John 

McDonald. The prosecutor, Mr. Blinn, used what amounts to 

hearsay, and witness statements by the aforementioned wizich 

are riddled with inconsistencies. 'Ine record of ~roceedings 



( K P ) / t r a n s c r i p t s  c l e a r l y  i l l u s t r a t e  and d e m o n s t r a t e  t h e  

u n s t a b l e  s c r a m b l e d  t e s t i m o n y  o f  a l l  t h r e e  w i t n e s s e s ,  E x h i b i t  - 
(13)  v i c t i m  i m p a c t  s t a t e m e n t  bv K e r r i  Czonnelv i s  c o m ~ l e t e l y  
-) 

d i f f e r e n t  t h a n  from t n e  w i t n e s s  s t a t e n ~ e n t .  F l s  . (:onne Lv 

s t a t e s  i n  - 1:xtlibit ( 1 3 )  - : . . . ' 1 arii l o o k i n ?  a t  n a v i n e  m a  j ~ r  

s u r z e r y  on rriy m o u t h .  ' I f  8 s .  C o n n e l v ' s  e x a g g e r a t e d  i n j c ~ r i e s  

a r e  s o  s e r i o u s  t h e n  w h e r e  a r c  t h e  p o l i c e / r i r e d i c a l  r>notosZ! 1% 

i t  n o t  s t r a n g e  t h a t  a o e r s o n  who was a d m i t t e d l y  s l a p p e d  w i t h  

t h e  A p p e l l a n t ' s  open  h a n a ,  r e c e i v e s  s o  !nuch t r a u m a ?  

4 : c o r d i n ~  t o  )is. C o n n e l v ' s  v i c t i m  i innac t  s t a t e m e n t  sne 

s u f f e r e d  s o  mucn b r u i s i n g  a n c  n e r  bodv n a d  d i f k i z u l t v  m o v i n ~  

anti s h e  c l a i m s  t o  n a v e  L o s t  " v a l u a o l e  work t i m e . '  P I S *  

ConneLv c l a i m s  s h e  c a n  b a r e l v  f u n c t i o n ,  v e t  s h e  c o n t i n u a l l y  

f e e a s  n e r  n e r o i n  h a b i t ,  b l e n t a l  i n s t a b i l i t y  i s  n a n i r e s t e d  i n  

many ways .  L x n i b i t  ( 1 3 ) ,  uaqe 2 ,  Ms. Conne lv  s t a t e s :  " I  am 

i - lnable t o  L e t  a n y o n e  g e t  c l o s e  t o  me anvrnore w h i c h  makes me 

f e e l  l i k e  1 a n  a l l  a l o n e  and  i t  h u r t s  t o  t h i n k  1 w i l l  e n d  u p  

a l o n e  f o r  t h e  r e s t  o f  rflv Life  b e c a u s e  o f  h im."  

Mr. W n i t t i e r  r e c e i v e a  a  t o t a l  o f  f i f t e e n  v e a r s  f o r  wna t  

a n o u n t s  t o  d o m e s t i c  v i o l e n c e .  Fir. h n i t t i e r '  s e n t e n c e  d o e s  

n o t  r e f l e c t  t n e  r e c o m m e n a a t i o n  o t  t h e  ; > r o s e c u t i n g  a t t o r n e y .  

'I;,e r ) r o s e c u t o r '  "Mot ion  i n  L i m i n e  s t a t e s  i n  u a r t :  b x i ~ l o i t  -- 

1 .  " l o  e x s l u a e  r e r e r e n c e  t o  tile f a c t  t o s t  r i e f e n d a n t  inav 
oe sentences t o  l i f e )  i n  o r i s o n ,  a a v  ue a o e r s i s t e n t  
o f f e n d e r ,  mav be  a " 3  s t r i c e r " ,  o r  o t ; l e r  simiL:2r 
r e f  s r e n c e s  t o  ~ o s s i b l e  n ,unisn*nent .  " 

i , ~ e  t r i a l  .!udce i g n o r e d  t n e  ! > c o s e c r ~ t o r '  .. a n d  tfef e n s e  

c o u n s e l ' s  m o t i o n s  i n  1 . i r1 ine  a s  e v i a e n c e d  bv - k - x i l i b i t  ($2  



-gage 2 ,  sec  (,I ) .  Wrlv would the e~pellant's defense attorne,, 

endorse anrl allow 1 .  \rjr~ittier'~ signinv, ot b x h i u i t  (4) 

-"Stipulation of Prior iiecorcl and !!€fender Csorn ( f 1 ~ 9  of 

~~lilty)"? \)one in "onen court" on t h e  saf71c? drlv was the 

tiling and admissinn into t h e  nroceedings of evidence is the 

urosecutor ' s "A-mended Information, " which promotes a 

different and opposite theory. See Exhibit (12). Mr. 

Whittiers sentence, on its face is defnctive as the trial 

judge did not correctlv sentence Mr. knittier to 46 montt~s 

properly reflectin? the Count I 1  and 111. 

Exhibit 15 sets forth tne 'findings of fact ana 

conclusions of law for exceptional sentence. " 'lne f inclings 

of fact and conclusions of law lack sufficient reasons and 

facts of a criminal nature wnicn may jirstifv an exceptional 

sentence. 

State v .  l!i,lvard, Nos, 12325-$-!I ,  13597-5-  11 m) "Written finflings ensure tnat tne reasons for 
exceptional sentences are articulated, thus informino, 
the defendant, anpellate courts, tne sentencing 
guidelines commission, and the public of the reasons 
for deviating from the standard range." 

hnterprises v. Pacitic Cites Inc., 137 Wash.2d 933 
"Upon the trial of an issue of Fact bv the court. 

its' decision shall be given in writing and filed witn 
the clerk. In givins the decision, the facts found and 
the conclusions of law shall be separately stated." 

11. U. Appellant, Mr. Whittier was not adequately informed 

of the facts and consequences of the stipulated and amended 

information as admitted by A~pellant's defense counsel 

during the critical period of sentencing. 

C r K  7.3 - Judgment - "a judgment of conviction shall 
set fortn whether defendant was teoresented ov counsel. ... the verdict of findings, 



11. D. APPELLANT, Mr. Whittier was not adequately 

informed of the facts and consequences of the stipulated 

and amended Information as admitted by appellant's 

defense counsel during the critical period of sentencing. 

CrR7.3-Judgment-" A judgment of conviction shall 

set forth whether defendant was represented by 

counsel...the verdict or findingsu. 

State v. Calhoun 2007 

(23) A guilty plea may be deemed involuntary when 

based on misinformation regarding a direct consequence 

on the plea, .... 
(29) C r R  4.2 (f) Provides that a trial court must permit the 

withdrawal of a guilty plea to correct a manifest of 

injustice. Denial of effective counsel is one way to 

establish a manifest injustice." 

Exhibit 16- Is indusputable proof that appellant is confused 

about what his defense counsel encouraged him to sign concerning 

length of sentence. Appellant's personal letter to his 

defense counsel, pg.2. 

Exhibit 17- Statement of defendant on plea of guilty has a 

entirely different length of sentence written in, section (b). 

Pg2 of the appellant's plea of guilty is misleading on itsf 

face as sec .6 ,  pg 2 states in writing that "total actual 

confinement" is " 26-34" ctl; "9-12" ct2. In addition, 
appellant's plea of guilty is written in a disorderly manner 

at best. 



Exhibit 4 is devoid of any "sentence enhancementsn as states: 

The defendant stipulates ll... that the offender score is 

correctn. In appellant's case, the only offender score visible 

is- count I1 "26-34 months" and count I11 "9-12 months". 

In re Personal restraint petition of pirtle, 136 Wash. 

2d 467. (142) "Pirtle must show that there is a 

reasonable probability that, but for counsel's 

unprofessional errors, the result of the proceeding 

would have been different." 

Mr. Whittier's attorney's performance is deficient as it falls 

below an objective standard of reasonableness. 

Appellant's trial court failed to enter facts of law and 

aggravating circumstances which would justify an "exceptional 

sentenceu. 

State v. Poston, no. 56473-1-1 

(30) !'The issue is whether the trial court engaged in 

judicial fact finding to support the exceptional sentence 

that it imposed. We hold it did not.!! 

State v. Corder,no.23315-4-111 2006-(27) "Both the 

federal and State Constitutions guarantee the 

accused the right to be informed of the nature and 

cause of the action against him. U.S. Const. amend. VI; 
Const. art. I. sec. 22 (amendlo). 

Appellant was prejudiced as his personal letters written to his 

attorney spell out confusion and frustration. The 

requirement of the charging documents need to contain all 

essential facts and elements, which is known as the 'essential 

elements Rule. 



The primary goal of the essential elements Rule is to 

give notice to Mr. Whittier, the nature of the accusations 

against him so that he and his trial attorney can prepare 

an adequate defense. State law has been contravened and the 

sentence needs to be remanded back to the sentencing court 

pursuant to : 

RCW 9.94A.585- (2) !!A sentence outside the standard 

sentence range for the offense is subject to appeal ".... 
(4) IfTo reverse a sentence which is outside the standard 

sentence range, the reviewing court must find that the 

reasons supplied by the sentencing court are not 

supported by the record which was before the judge 

or that those reasons do not justify a sentence outside 

the standard sentence range for that offenseu.... 

(5) "A review under this section shall be made solely 

upon the record that was before the court." 

Bell v. Cone, NO. 01-400 U.S. Supreme Court 2002 

(54) "Counsells short comings include a failure to 

interview witnesses who could have provided mitigating 

evidence; A failure to introduce available mitigating 

evidence; and the failure to make any closing 

argument or plea. .. these circumstances "justify a 
presumption that respondent's conviction was 

insufficiently reliable to satisfy the constitution.Ir 

111. Admissable and inadmissible information involving 

violations of State Court Rules. 

Violations of State law and State court rules exist to support 

this appeal of trial errors back to the original sentencing 

court, for in the very least, a correction of sentence. 



111. cont: Exhibit 18- Declaration for determination of 

probable cause, September 15, 2005 is not sufficiently 

supported in facts of law, the amended complaint or 

Mr. Whittier's judgment and sentence. There was no photos 

or medical statements admitted or excluded into the trial. 

Mr. Whittier's illegally taped statement was not admitted. 

At best, the witness statements from all three witnesses 

are cloudy and wavering at best. Exhibit 18- Describes 

deputy's Carlson and Burks contact with Kerri Connelly. 

The assertions made in exhibit 18 are not mentioned or 

supported in future trial transcripts. By the trial court 

accepting the witness statements as proof, the court violated 

RCW 10.58.035- 

(3) ''Where the court finds that the confession, 

admission, or other statement of the defendant is 

sufficiently trustworthy to be admitted, the court shall 

issue a written order setting forth the rationale for 

admission." 

Exhibits-1 3 , 19,14,2,17,20,5,8, pg47 colloquy-1 0/31/06, pg69 
colloquy,pgl52 11/2/06-~ohn McDonald. 

State v. Cenich, N0.32532-I1 Wash. App.-(69) "The 

fourteenth amendment of the United States Constitution 

and article 1 ,  section 3 of the Washington Constitution 

require the State to preserve material exculpatory 

evidence in a criminal trial. State v. Wittenbarger, 

124 Wn.2d. If the State fails to preserve material 

exculpatory evidence, the trial court must dismiss 

criminal charges." 



CR43 (h) Report or Transcripts as evidence. 

Ifwhenever the testimony of a witness at a trial or hearing 

which was reported is admissible in evidence at a 

later trial, it may be proved by the transcript thereof 

duly certified by the person who reported the testimony." 

Mr. Whittier, was in fact convicted of uncharged accusations 

purported criminal activity throughout his trial. This is 

a clear violation of Rule 404(b), to wit: 

"Evidence of other crimes, wrongs, or acts is not 

admissible to prove the character of a person to show 

action or propensity. The primary purpose of this rule 

is to restrict the admissibility of related, but 

uncharged, criminal activity in a criminal case. 

ER 404 (b) expresses the traditional rule that prior 

misconduct is inadmissible to show that Mr. Whittier is a 

dangerous person or a "criminal typeu. Evidence that is 

otherwise admissible under ~ule404(b) should be excluded 

under rule 403 if itst probative value is outweighed by the 

danger of unfair prejudice. ER 103 (1 1 ) "Opening the doortf 

The door is opened only by the introduction of evidence. 

Mr. Whittier was prejudiced by the prosecuting attorney 

not being allowed to cross-examine appellant. This would, 

in effect impeach the credibility of the victim. Mr Whittier 

testifies one version, Ms. Connelly another. Did the court 

admit heresay? Clearly yes as evidenced by the witness 

statements. 

IV Numerous false and inconsistent prejudicial statements 

made by prosecutor's witnessess while under oath. 



Exhibit 12- Prosecutor's "amended information" does not 

describe facts or elements of criminal law that is conclusive 

Count I1 is nothing more than a feeble and unsound statement 

that is the equivalent of heresay. State v. Ferguson, NO. 

68899-1 2001 Empasizes the finding of "deliberate cruelty1' 

which was a substantial and compelling reason justifying 

imposition of the aggravated exceptional sentence. 

Ferguson at (55) !'The essential question before this 

court is whether the facts require for proof of the 

elements of charged offense1!.... 

None of the State's witnesses actually witnessed the alleged 

assault. All three witnesses before, during and after the 

incident did not act frightened or intimidated in the presence 

of Mr. Whittier. Up until the day of the incident continued 

to associate like normal with Mr. Whittier. Exhibit 12- 

"Felony harrassment, count I11 carries a 5 year statutory 

maximum sentence. The standard range is 9-12 months. Exhibit 12 

clearly does not set forth facts on the face of the 

prosecutor's amended information justifying a 5 year sentence. 

State v. Thorne: 

(123) "A purpose of the SRA is to ensure that punishment 

for a criminal offense is proportionate to the 

seriousness of the offense and the offender's criminal 

history.'' 

Exhibit 4 and 17, Appellant's statement and plea of guilty 

charge and convict Mr. Whittier of felony harrassment, RCW- 

98.46.020. 



Exhibit 4,  pg 1 Judgment and sentence concludes Mr. Whittier 

is guilty of 9A.46.020 (2) (b) Which states: 

(b) "A person who harasses another is guilty of a 

class C felony if either of the following applies: 

(i) The person has previously been convicted in this 

or any other State of any crime of harassment, as 

defined in RCW 9A.46.060, of the same victim or members 

of the victims family or household or ant person 

specifically named in a no-contact or no-harrassment 

order ; " 

Mr. Whittier has never been "convicted in this or any other 

state of any crime of harrassment, 'I.... Mr. Whittier lived 

with Kerri Connelly which constitutes flhousehold'l. 

The other two male witnesses have not and were not members 

of Mr. Whittier's l'householdu. 

Prior to the 9/12/05 date of the incident, Mr. Whittier did 

not violate "any person specifically named in a no-contact 

or no-harrassment order.'' Exhibit 4 is clear that Mr. Whittier 

was found guilty of this part of the harrassment statute. 

RCW 98.46.020 (ii) is not written on the appellant's judgment and 

sentence; 9A.46.020 ( 1 )  (i) (b),(2) (b) is clearly written 

on the judgment and sentence. Exhibit 12 asserts that Mr. Whittie 

r is guilty of a crime and or a series of acts connected 

together .... This criminal charge would be under the 
statutory definition of sec (ii) of 9A.46.020. 

This is not on appellant's judgment and sentence. 



Exhibit 12- Prosecutor's "amended information" charges 

Mr. Whittier with count 11, Intimidating a witness- 

RCW 9872.110 (1) (d), Intimidating a witness is a statute 

defining, as its1 elements anyone intimidating a witness by 

threats related to a "prospective witness". It is clear 

that Mr. Whittier could not foretell a yet to materialize 

trial. The statutory content of RCW 9A.72.110 correlates 

to prospective criminal/trial witness or the abuse and 

neglect of a minor child. It is impossible for Mr. Whittier 

as charged in the prosecutor's amended information, to 

predict "John McDonald and/or Kenneth Neal, a current or 

prospective witness, attempt to induce John McDonald and... 

Kenneth Neal not to report the information relevant to a 

criminal investigation ".... It is unequivocally clear 
that the crime as charged by the prosecutor did not involve 

a minor child, as described in the statute and amended 

information. There are specific elements of a crime which 

must correspond to the initial information charged and 

defined on the accused judgment and sentence. 

State v. Chino, NO. 21186-0-111 

(49) "To convict the defendant of the crime of 

intimidating a witness, each of the following 

elements of the crime must be proved beyond a 

reasonable doubt ." 
The overall scheme or plan refers to the "fearf1 witnesses 

had for the defendant. 



The evidence is admissible if the trial judge concludes that the 

evidence is sufficient for the jury to conclude there was 

a common scheme or plan. 

Rules of evidence and admissibility were contravened when 

the court deemed as credible the three witness testimonies. 

Kerry Connely is a self-admitted heroin addict. Apparently 

the trial court neglected to factor into the testimony 

the long term effects heroine had on the alleged victim's 

memory, spatial relationship of reality time and location 

as related to charged elements of the crime. 

ER 608- Evidence of Character and conduct of witness 

V. Withdrawal of Guilty Plea: 

Appellant's guilty plea, exhibits 4 and 17 need to be 

withdrawn. Appellant's guilty plea was not signed by 

appellant knowingly and willingly as evidenced by appellant's 

personal letter to his defense attorney, exhibits 11 and 16. 

CrR 4.2 (f) allows the appellant to withdraw his plea of 

guilty. 

C r R  4.2 (f) Withdrawal of Plea 

"The court shall allow a defendant to withdraw the 

defendant's plea of guilty whenever it appears that the 

withdrawal is necessary to correct a manifest of 

iniustice. If the motion for r~+t.hdrawal is made 

after judgment, it shall be governed by CrR 7.8. 



Appellant requests the appellate court to act upon this 

manifest of injustice. It is evident that in light of 

numerous inconsistencies, abandonment of a jury trial, 

inadequate defense counsel and a egregious misleading 

plea agreements cunningly engineered. In addition, the 

appellate court has the authority to modify previous 

trial court decisions. RAP 7.2 

State v. Corder, NO. 23315-4-111 2006 (61) 

"A guilty plea may be deemed involuntary where there 

is a mutual mistake of fact or law and where this 

mistake forms part of the basis for the defendantls 

plea. I' 

Exhibits 21 , pgs 177-178, 184 and 185 are undisputable 
proof that appellant felt the need to address the trial court 

prior to sentencing. It is also evident that exhibit 21, 

pgs 184, 185 that appellant's effort to withdraw his guilty 

plea was not properly briefed before the Superior Court. 

There is no question that the sentencing court pushed 

ahead with the closure of this trial. Appellant was not made 

aware of the elements of the charge by his attorney. Appellant, 

as evidenced by his personal letters of frustration and 

confusion was not made aware of the nature of the charges 

against him. Mr. Whittier's attorney did not discuss the police 

statement or the content of the state's offer with him so that 

he could make an intelligent and willingly plea to the charges 

against him. 



Bradshaw V.  Stumpf, NO. 04-63?, U.S. Sup. Ct. 2005 

(36) "Stumpfls guilty plea would indeed be invalid 

if he had not been aware of the nature of the 

charges against him, including the elements of the 

aggravated murder to which he pleaded guilty." 

RELIEF SOUGHT 

Appellant - n n l l e s t J s  that the appellant court, Division11 

authorize that this statement of additional grounds (SAG) 

be remanded bv the appellate court to the Superior Court. 

It is recommended that this matter be remanded for; ( 1 )  

A correction of sentence to reflect the standard sentence 

range for which insures sentence uniformity which the 

Sentencing Reform Act calls for; (2) A withdrawal of 

appellant's guilty plea due to the fact of State and 

Federal Constitutional defects. 

Done this 2 day of October, 2007. 

/ c '  

Respectfully Submitted, &ag, 
Norman Whittier 

NO. 128597 HI -B65 

Stafford Creek Correction Center 
191 Constantine Way 
Aberdeen, WA 98520 
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05-1-044961 26491553 MTL 11-13-06 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

STATE OF WASHINGTON, I 
Plaintiff, I NO. 05-1-04496-1 

VS 

NORMAN FLOYD WHITTIER, 

DEFENDANT'S MOTIONS 
IN LIMINE 

Defendant. I 

1. This court should prohibit reference to the com~laining witnesses as "victims." 

Mr. Whittier asserts a defense of general denial. Because the critical issue for the jury 

is whether Mr. Whittier committed any crime, referring to the complaining witnesses as 

11 "victims" invades the province of the jury and denies Mr. King a fair trial. Such a reference is 
19 1 
20 

( 1  also an improper opinion of the credibility of the State's witnesses. State v. Smith, 56 Wn.App. I 

22 1) Dolm, 11 8 Wn.App. 323,73 P.3d 101 1 (2003). This is particularly true in cases whether the I 
21 

23 issue is whether any crime was committed. If the issue is whether a crime occurred, then I I 

909, 786 P.2d 320 (1 990). It is also an improper opinion of the defendant's guilt. State v. 

24 1 1  calling the complaining witnesses "victims" reinforces the State's case by expressing the 

opinion that the State's witnesses are telling the truth, a crime was committed, and the 

DEFENDANT'S MOTIONS BARBARA COREY, ATTORNEY, PLLC 
IN LIMINE 901 South "I" St, #201 

Tacoma, WA 98405 
253.779.0844 



I I defendant committed the crime. The term "victims" further is argumentative and begs the 

I I question to be answered by the jury. It would be just as improper for defense counsel and 

witnesses to refer to the complaining witnesses as "liars" or "delusional accusers" in order to 

promote a particular view of the evidence. 

2. This court should exclude witnesses pursuant to ER 61 5. 
ER 6 15 permits the court, upon its own motion or the motion of a party, to exclude 

witnesses so that they cannot hear the testimony of other witnesses. 

Defendant Whittier asks this court to exclude witnesses for the reason identified in the 

3. This court should admit evidence that the complaining witness used heroin daily at 
the time of the alleged crime where such evidence is relevant f o ~  the fact finder to evaluate 
credibility. 

It is well settled in Washington that evidence of drug use admissible to impeach the 

I I credibility of a witness if there is a showing that the witness was using or was influenced by the 

drugs at the time of the occurrence which is the subject of the testimony. State v. Russell, 125 

Wn.2d 24,83, 882 P.2d 747 (1994). 

I In this case, complaining witness Keni Connelly admitted during the defense interview 
I 
1 on August 24, 2006, that she had "just started" using street drugs "right before this all 

happened." She acknowledged that her drug of choice was heroin and that she used it every 

Page 2 of 4 

l o %  

day. 

The jury is entitled to know about Ms. Connelly's drug abuse and to consider that when 

evaluating her credibility. 

BARBARA COREY, ATTORNEY, PLLC 
901 South "I" St, #201 

Tacoma, WA 98405 
253.779.0844 

1 



4. This court should prohibit any witness from testifvinn that the defendant has ~ r i o r  
convictions or has served time in prison. 

1 ER 402 1 defines "relevant evidence" as evidence having any tendency to make the 

1 existence of any fact that is of consequence to the determination of the action more probable or 

/ less probable than it would be without the evidence. ER 402 provides that evidence that is not 

I relevant is not admissible 

I In this case, the complaining witness Kerri Connelly knew that the defendant had served 

time in prison and hours before the alleged assault, she looked up his prior convictions on the 

Internet and realized that he had spent more than twenty years in prison. fn addition, she stated 

I during the defense interview that because she had done prison herself, she knew how hard it was 

( to  transition back to life in the community. 

1 Obviously evidence that the defendant served time in prison is not relevant to the fact 

I finder's determination whether he committed the charged crimes. In addition, evidence of the fact 

I of the defendant's prior convictions is unfairly prejudicial. 

( This court therefore should exclude this evidence. 

5. This court should exclude the defendant's statement, made when he surrendered 
himself at the Sheriffs Department, that "if I stay outside, I'll iust go and do this again" because it 
conveys to the iuw that he has been in prison. 

The defendant went to the Pierce County Sheriffs Department on September 13,2005, "to 

turn himself in for beating up his girlfriend." While the deputy at the fiont desk determined 

whether the defendant was wanted for any crimes, the defendant stated, "if E stay out I'll just go 

and do it again". 

DEFENDANT'S MOTIONS BARBARA COREY, AITORNEY, PLLC 

M LIMINE 901 South "1" St, HZ01 
Tacoma, WA 98405 

Page 3 of 4 253.779.0844 
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Tne statement "if I stay out" strongly compels the conclusion that the defendant has done 

prison time. It  is unfairly prejudicial and excludable under ER 403. 

The defendant made other incriminating statements at the Sheriffs office, but none of 

them referred to prior incarceration. 

DATED: October 26,2006. 

DEFENDANT'S MOTIONS BARBARA COREY, ATTORNEY, PLLC 

IN LIMINE 
901 South "In St, #201 

Tacoma, WA 98405 
253.779.0844 



IN THE SUPERIOR COURT OF THE STATE OF W H I N G T O N  
IN AND FOR THE COUNTY OF PIERCE 

LlST OF WITNESSES 

l6  

17 

18 

23 II ERIC ALLEN CARLSON 
PIERCE COUNTY SHERIFF W 5  

TO: N O R W  FLOYD WHIITIER, defendant, and 

TO: W B a R A  L. COREY, hisher attorney 

Tt\e follwing is a list of whnesses in the abave enlitled cause for JURY TRLAL on 10/2612006 

20 

P ' , l -  21 

DENISE SEVERSON 

JOHN ROBERT MCDONALD 

KERRl LEE CONNELLY 

W E S  FULCHER, MD 

11 WITNESS LlST Page 1 of 2 

24 

25 

SEAN PATRlCK DECKER 
PIERCE COUNTY SHERIFF 8390 

WILL&&! MARTIN BURKS 
PIERCE COUNTY SHERIFF #64 

OfRcc of Pmsecuting Attorncy 
946 County-City Building 
Tacoma, Washington 98402-2 171 
Telephone: (253) 798-7400 
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ocrrrmidan ofthe C h g s )  b e q  &a?nu?d 

I Cdmement hall camen- immediately unlm dhemise farth here: 

1 
Camt far mQnthT 

a for thepaiod of c d  rdease awarded punarmt to RCW 9.WA.728(1) and Q, whi&eva is longs, 
and srandsrd mandatary cwnditiaur sre ardered [gee RCW 9.9dA far fxmmdty placement offenses -- 
saiara vident offense, e c c d  dew dt, any & against a pasan with P d d l y  w e e p ~  f i d i q ,  
Ctdlptg 69.50 cr B. 52RCW alfenw. C m m i t y  culhody foilwe a tern fcr a taex aReme - RCW 9.94A 
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the smtmce Vidaticn of axnmmity a~&,dy impaged fa a w offewernay &t in a d d i t i d  
d- 
[ l The defendant shall not ammme any aloohd. ~ c e v d h  Id P? I 
j ~ ~ e f ~ ~ ~ ~ h ~ ~ ~ m d l ~ a i ~ ~ ~ e ~  dec C,IMC\)Y. S\n - 6 ~r S$ \aIJ, 

JUDO- AND 8-CE (JS) Olflce of Prosecuting Attorney 

(Fclany) (6'tmqI %gc 5 of 10 946 County-City Building 
Tacoma, Washington 98401-2171 
Telephone: (253) 798-1400 



V O T I N G R I G X i T 8 S T A ~  RCW IQ64.14Q I admmled$ethabmyrigfd~v~hasbmlost&eto 
felargr carmidiara If I m rqialaed to vote, q v d s  regiaCrslicn will be i;w#ltdd B@ right to v e  q be 
raaored by: a) A certificate of dir#fierge imed by the ~entmcing ccurt, RCW 9.94A6n9 b)A oant crdg i& 
by the smtmhg cwrt r&dng the ri& RON 9.92 WB; c) A final ada of di- israted by the in-ate 
egdencemim bard, RCW 9.96OS0; ad)Acertificateaftestaatia,ismbed by thegarrenur,RCW9.0,000 
V&q bbae thexi& ismtcd is a deas C felcny, RCW 921184660. 

.TmGm AND s m a  (JS) OIRce a f  Prosecuting Attorney 

(Fdcny) (6//ZW$ Page 8 d 10 946 County-City Building 
Tacoma, JVashington 9U402-2171 
Telephone: (253)798-7400 



I were the preMiranda statements. 
Therefore, all statements made to Mr. Waterman 

are admissible under Criminal Rule 3.5 and the 

requirements of Miranda. 

I With respect to the statements to Deputy Decker, I 
the State will not be offering those statements in the 

trial. But in the event of a conviction, the State 

believes that the Court ought to be able to consider those 

1 statements in proving whether or not -- or in determining I 
whether or not the State has proved the assistance of 

these prior convictions. 

I Deputy Decker, again, asked the defendant at I 
some point why he was feeling suicidal. According to 

Deputy Waterman's testimony, Deputy Decker would have come 

I on the scene perhaps 30, 40 minutes post Miranda. The I 

I questions were custodial. They were the result of 

interrogation, or the answers were the result of 

interrogation. But, again, they were post Miranda and 

even though the State is not seeking to admit them in 

trial, they are not inadmissible under Rule 3.5 or 

I inadmissible under Miranda. 
Finally, the taped statement. Ms. Corey stated 

I earlier the State is not offering, there is an independent I 
statutory requirement that someone be Mirandized on tape 

when they were taking a taped statement from a suspect. 

State v. Whittier - 10/31/06 



c h a r g e s  and  a n y t h i n g  t h a t  s h e  t e s t i f i e s  t o  i n  t h e  d a y s  

l e a d i n g  up t o  t h a t ,  i f  s h e  was u s i n g  h e r o i n  e v e r y  d a y ,  T 

t h i n k  t h e  j u r y  g e t s  t o  h e a r  a b o u t  t h a t .  Use o f  h e r o i n  o r  

o t h e r  d r u g s  a f t e r  t h e  i n c i d e n t ,  I do n o t  a g r e e  a r e  

a d m i s s i b l e  a n d ,  a g a i n ,  a s  M s .  Corey s t a t e d ,  s p e c i f i c a l l y  

d i s a g r e e  a b o u t  d r u g  u s e  on o r  a b o u t  t h e  d a t e  s h e  was 

i n t e r v i e w e d  by  d e f e n s e  c o u n s e l .  

I would o n l y  a s k ,  a g a i n ,  t h a t  c o u n s e l  t a k e  l e a v e  

of  t h e  Cour t  b e f o r e  e x p l o r i n g  t h a t  a r e a .  

MS. C O R E Y :  My u n d e r s t a n d i n g  i s  t h a t  i t ' s  a g r e e d  

t h a t  e v i d e n c e  t h a t  s h e  was u s i n g  h e r o i n  i n  t h e  d a y s  p r i o r  

t o  a n d  on t h e  day  o f  t h i s  i n c i d e n t  i s  -- w e  a g r e e  t h a t  

t h a t ' s  a d m i s s i b l e .  T h a t  i f  t h e  d e f e n s e  w a n t s  t o  a s k  a b o u t  

h e r o i n  u s e  a f t e r  t h a t ,  we need  t o  e x c u s e  t h e  j u r y  a n d  

3 b t a i n  p e r m i s s i o n  f rom t h e  C o u r t  and  a r g u e  i t  a t  t h a t  

t i m e .  Is  t h a t  c o r r e c t ?  

M R .  B L I N N :  Yes .  With one p o i n t  o f  

~ l a r i f i c a t i o n .  T h a t  i s ,  i f  f o r  example ,  s h e  t e s t i f i e s  

s p e c i f i c a l l y  a b o u t  t h e  n a t u r e  o f  h e r  r e l a t i o n s h i p  w i t h  t h e  

d e f e n d a n t  f o r ,  s a y ,  a  week l e a d i n g  up t o  t h e  i n c i d e n t ,  I 

t h i n k  h e r o i n  u s e  d u r i n g  t h a t  p e r i o d  o f  t i m e ,  t h e  week 

l e a d i n g  up t o  t h e  i n c i d e n t ,  i s  c e r t a i n l y  a d m i s s i b l e .  

3 x p l o r i n g  a  l e n g t h i e r  h i s t o r y  o f  d r u g  u s e  t h a t  may go  b a c k  

y e a r s ,  I d o n ' t  a g r e e  t h a t  would b e  a d m i s s i b l e .  But  t h e  

2 e r i o d  o f  t i m e  t h a t  s h e  t e s t i f i e s  a b o u t ,  d e s c r i b i n g  t h e  

S t a t e  v .  W h i t t i e r  - 10/31/06 
Col 1 nn11v 43 



62 

nature of your relationship with the defendant, yes, they 

can explore that. 

THE COURT: I hear a week, I hear leading up to 

that. What did you have in mind? 

MS. COREY: You know, part of what I would have 

in mind depends on exactly what history the State elicits. 

Ms. Connelly, Kerri Connelly, the alleged victim, has made 

different statements, even about how long she lived with 

the defendant and how long she knew him. But she did 

testify that, you know, by the time of these events, she 

was shooting up daily. And so I don't intend to go back 

to the first time she stuck a needle in her arm, but 

depending on how far back counsel goes in their 

relationship, it may or may not be relevant. Certainly 

the events of August and September of 2005, there's no 

question but that she was shooting up on a daily basis. 

That clearly comes in. 

So, you know, beyond that I'm willing to not go 

without prior leave of the Court. It's hard for me to 

know at this point the full extent of the State's direct 

I examination. So if they were to open the subject of other I 
drug use, I would ask that the jury be excused and ask 

permission to go into that. But August and September, I 

think, are clearly, her drug use then is clearly 

admissible and the State does not contest that. 

State v. Whittier - 10/31/06 
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inappropriate and goes to the ultimate issue in the trial. 

I also don't think it's difficult to modify our 

defense on that issue when it's brought up, not that often 

I but when it's brought up. I agree with defense that it s ,  

to some degree, prejudicial to say victim. Complaining 

witness is sufficient. Complaining witness would be the 

Court's ruling in that matter. 

No. 2? 

MR. BLINN: State agrees to exclusion of 

witnesses. 

THE COURT: No. 3? 

MR. BLINN: I think 3 we have already dealt with 

through the State's motions in limine. 

MS. COREY: I think we have. Likewise, 4. 

MR. BLINN: Likewise 4. 

I MS. COREY: And 5, I'm withdrawing because the 

testimony has come out a little different than I thought 

it would. The Court has, in fact, ruled on that in terms 

of the 3.5 hearing. 

I have one other matter that I want to bring up 

that wasn't briefed. But my reading of the law and, you 

know, the Evidence Rules is that if the State is going to 

bring in any evidence of any prior assaults, then the 

State v. Whittier - 10/31/06 



NOVEMBER 1, 2006 

I MORNING SESSION 

THE COURT: Please take your seats. Good 

MR. BLINN: Good morning. 

MS. COREY: Good morning. 

THE COURT: I say we call the jurors who want to 

talk to you, unless you have other ideas. 

MR. BLINN: That's fine with me. I know there 

are four that requested we speak in private. Ms. Corey 

has some additional ones that she would like to address in 

a more private setting. 

Just by way of scheduling, I guess, it's the 

State's position that we should interview those in private 

who we're going to interview in private. If there's time 

left over at the end of the morning, perhaps we can start 

general voir dire. Ms. Corey and I had had a discussion 

over the telephone yesterday afternoon regarding 404(b) 

evidence, evidence of prior disputes, quarrels, et cetera, 

that the State would be seeking to introduce. Ms. Corey 

suggested, and I agreed too, if the Court is willing, have , 
the victim and one other witness in this afternoon tc 

/ testify, have that offer of proof as to what they would I 
testify to in front of the jury and then the Court can 

make a determination and the Court will have better 

State v. Whittier - 11/1/06 
1 



IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 

VS. 

WHITTIER, NORMAN FLOYD 

Cause Number: 05-1-04496-1 
MEMORANDUM OF JOURNAL ENTRY 

Page: 2 of 2 
Judge: SERGIO ARMIJO 

MINUTES OF PROCEEDING 
Judicial ~ssistant: Lupe Torres Court Reporter:CARLA HlGGl NS 
Start Datemime: 11106/06 1:36 PM 

November 06, 2006 01:36 PM Present is Pros. Grant Blinn. Also present is Atty. Barbara 
Corey along with her client in custody Norman Whittier this date of Sentencing. Ms. Corey 

states that her client wishes to fire her from this case and withdrawl his plea. 01:36 PM Mr. 
Whittier addresses court. Hands judge letter for him to read. 01:38 PM Atty. Blinn 
addresses court in regards to Mr. Whittier withdrawing plea. 01:40 PM Atty. Corey replies. 
Judge states at this time court to proceed with Sentencing. 01:44 PM Atty. Blinn replies to 
court in regards to plea paperwork. 01 :45 PM Atty. Corey replies. 01 :46 PM Mr. Whittier 
addresses court and wishes to withdraw his plea and have a jury trial. 01:49 PM Judge 
reponds to Mr. whittierthe r e p E a  01:50 PM Judge advises Mr. Whittier he will proceed 
with Sentencing. Atty. Corey reviews all sentencing paperwork with her client. 02:OO PM 
Judge reads rights to appeal to Mr. Whittier, Mr. Whittier states he understands his rights. 
Judge signs the following orders, Advice of Right to Appeal, Judgment and Sentence, Order 
For Biological Sample Draw for DNA Identification Analysis, Warrant of Commitment, and 
Three Orders Prohibiting Contact for Kenneth Neal, John McDonald and Kerri Connelly and 
Scheduling Order setting Restitution hearing for Des. 1, 2006 @ ?:30 PM. Letter presented 

by Mr. Whittier today in court filed. 02:07 PM Court adjourns. 

End DateKime: 

JUDGE SERGIO ARMlJO Year 2006 Page: 







SUPERIOR COURT OF WASHINGTON FOR PLERCE COUNTY 

VS. 

NORMAN FLOYD WHITTIER, 

STATE OF WASHNGTON, 

Plaintiff, 

I AMENDED JNFORMATION 

NOV 1 3 2006. 
CAUSE NO. 05-1 -04496-1 

Defendant . 
DOB: 312011940 SEX : MALE RACE : WHITE 1 
PCN#: 538538019 SID#: UNKNOWN DOL#: UNKNOWN 

COUNT I1 

I, GERALD A. HORNE, Prosecuting Attorney for Piercc County, in the name and by the I 
authority of the State of Washington, do accuse NORMAN FLOYD W I T T I E R  of the crime of 

INTIMIDATING A WITNESS, committed as follows: 

That NORMAN FLOYD WHITTIER, in the State of Washington, on or about the 12th day of 

September, 2005, did unlawfully and feloniously by use of a threat directed to John McDonald andlor I 
Ken1 Connelly and/or Kenneth Neal, a current or prospective witness, attempt to induce John McDonald I 
andlor Kerri Connelly and or Kenneth Neal not to report the information relevant to a criminal I 
investigation or the abuse or neglect of a minor child, not to prosecute the crime or the abuse or neglect of 

a mim child, not to have the crime or the ahuse or neglect of a minor child prosecuted, or not ?a give 1 
I 

truthful or complete information relevant to a criminal investigation or the abuse or neglect of a minor 

child, contrary to RCW 9A.72.1 lO(l)(d), and against the peace and dignity of the State of Washington. 

COUNT 111 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse NORMAN FLOYD WHITTIER of the crime of 

FELONY HARASSMENT, a crime of the same or similar character, andlor a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

AMENDED INFORMATION- 1 Office of the Prosecuting ~ t t o m c y  
930 Tacoma Avenue Soulh, Room 946 

Tacoma, WA 98402-2171 
Main Ofice (253) 798-7400 

-2. co 
--- .  - -  ---- ----- -- -.- -- -..-.--.. 

I 



so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That NORMAN FLOYD WHITTIER, in the State of Washington, on or about the 12th day of 

September, 2005, without lawful authority, did unlawfully, bowingly threaten Kem Connelly and/or 

Kenneth Neal and/or John McDonald to cause bodily injury, immediately or in the future, to that person 

or to any other person, and by words or conduct place the person threatened in reasonable fear that the 

threat would be camed out, and that further, the threat was a threat to kill the person threatened or any 

other person, thereby invoking the provisions of RCW 9A.46.020(2)(b) and increasing the classification 

of the crime to a felony, contrary to RCW 9A.46.020(1)(a)(i)(b) and 9A.46.020(2)(b), and against the 

peace and dignity of the State of Washington. 

DATED this 2nd day of November, 2006. 

PLERCE COUNTY SHERIFF 
WA02700 

AMENDED INFORMATION- 2 

GERALD A. H O M E  
Pierce County Prosecuting Attorney 

GRANT E. BLNN 
Deputy Prosecuting Attorney 
WSB#: 25570 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, WA 98402-2 17 1 
Main Office (253) 798-7400 



A.M. NOV - 1 2005 P.M. 

VICTIM IMPACT STATEMENT 

State of Washington vs. NORMAN FLOYD WHITTER -- - r Strpcrior Csur!. Cause 'No. 05- 1 -'?3j9G-i . 

Please describe for the Court the impact of this crime on your life andfor the life of your family members. 
Special attention should be given to describing the emotional andfor financisil impact resulting from this 
crime. This statement will be provided to the Judge, Prosecuting Attomey, Community Corrections 
Officer and the Defense Attorney. The original will be placed in the court file. 

STATEMENT MUST BE WRITTEN IN INK ON FRONT SIDE ONLY. If needed, additional 
pages may be attached (please include Superior Court Cause Number on each page). 

Room 946,930 Tacoma Avenue South, Tacoma, WA 98402 

FS' 



SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

Il 

COMES NOW THE STATE OF WASHINGTON, by and through Deputy Prosecuting Attorney 

05-1-04496-1 28491550 MTL 11-13-06 
lllll IIII% 

STATE OF WASHINGTON, 

Plaintiff, 

VS. 

NORMAN FLOYD WHITTIER, 

Defendant. 

Grant Blinn, and hereby requests the court to grant the following motions. 

I I  

CAUSE NO. 05-1 -04496-1 

STATE'S MOTIONS IN LIMINE 

I. To exclude reference to the fact that defendant may be sentenced to life in prison, may be a 

persistent offender, may be a "3 striker", or other similar references to possible punishment. ER 1 
402; State v. Thorne, 129 Wn.2d 736,92i P.26 5 14 ( i  986). 

11. To exclude criminal history (both the fact of conviction and facts underlying the conviction) 

of the State's witnesses that are not crimes of dishonesty or are more than 10 years old. ER 609. 

1 
111. To exclude evidence of the victim's drug use, except for that which may have occurred on I 
the day in question. ER 402, ER 403. 

Office of the Prosecuting Attorney 
930 'Tacoma Avenue South, Room 946 

Tacoma, Washington 98402-21 71 
Main Office: (253) 798-7400 
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IV. To exclude reference to criminal charges that the victim currently has pending, or the 

allegations underlying those charges. ER 402, ER 403. 

use and criminal history. ER 402, ER 403. 

V. To exclude allegations of prior misrepresentations of the victim pertaining to her own drug 

V. To exclude reference to the victim's prior abusive relationships. 

1 

tL 
DATED this '?@ day of October, 2006. 

GERALD A. HORNE 
Prosecuting Attorney 

Grant Blinn 
Deputy Prosecuting Attorney 

WSB# %S70 

Office of the Proseculing Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, Washington 98402-21 71 
Main Office: (253) 798-7400 



IN OPEN COURT 

mv - 2 2 0 0 6  
t / 

Pierce County Clerk \*&' 
SUPERIOR COURT OF WASmGTON FQR F'IERCE COUNTY 

I SlEULATfON ON PRIOR RECORD 
AND OPFENDER SCORE 

STATE OF WAS~CflTON, 
Plaintiff, 

Upon the entry of a plea ofguilty in tbe above cause mba; charge ; INTIMIDAmG A 
WITNESS; FELONY HARASSMENT, the defendant NORMAN FLOYD hereby 
stipulates art: the following prior cmvidions ae his complete gimind history, m c m c t  and 
that he is the person named in the convictions: 

CAUSE IYO. 05-1-015496-1 

W#GHWGTON STATE CONVICTiONS 

Concurrent ~anviction scoring: NIA 

Crime 

h u l t  1 

R a ~ e  1 

Drrte of 
CM1+ 

061W3 

I2115l79 

CONVICTIONS FROM (ITHER ~ S D I C T I O N S  
'Xhe defmdant also stipulates thst the following convictions are equivalent to Wadh@oa State 
felony coovidions ofthe clrl~s indicated, per RCW 9.94A360(3)/9.94A525 (ClmsEcations d 
felonyhis&meenm, C j w ,  and Qpe made under Wadh@on Lw): 

Dabof 
Sentence 

Addd 
Miedemeanw 

A 1 F 

A 1 F 

Jwiu&&n 

F d w  a 
bdiedanertncx 

L I 
Omce of Prosccullng Attorney 
946 County-City Bullding 

SWULATION ON mCIOR 
Tacoma, Washington 98402-2171 
Telephone: (233) 198-7400 

RECORD -1 
l2.6 

c 

CSme D& of 
Smtmce 

12/144?2 

W 8 0  

Cximc 
Type 

lhm&cn 
Caulty 
Piace . 

Class Addd 
J u d e  

Jurisdiction S a r e  Ddeof 
Clime 



C o n w t  conviction scoring; NfA 

The Mendmt dipdates that tbe above criminal history md scoring ere correct, producing an 
offender score as fotlowe, including current &knees, and &ipuMes that the offsnder score is 

.(p) P i  @) OthQ1. deadly weapm,  WCSA in a pr&ected pnq (VlJ Veh Han, See RCW 466l.520, 
(m Aw enile pratad. 

The defendant finthea stipulles: 

1) Pursuant to Blakely v. Washington, 542 U.S. 296,124 S. Ct. 2531,159 L. Ed 2d 403 
(2004), defencbt may have a nght to have factore that aEwt the detemination of 
criminal history and off'endel- score be &mined by a jury beyond a reasonable dwbe. 
Defendant waives any such right to ajury determination of these factors and d s  this 
court to sentence according to the stipulated derider score aet farth above. 

S6RIOUSNm 
LEVEL 

V I  
III 

COUNT 
0 

L 

II 
m 

2) Tbat if my additional criminal hidory is dkcoversd, the Sttte of Wdington may 
resentence the dd?endant using the corrected &'k score without affecting the validity 
of the plea of milk 

STAHDARDRAH06 
@ o t i d d h g & e u t ~  

26-34 fnmths 
9-ltrnadhs 

OFFENDER 
S O R B  

3 
3 

3) Thrd ifthe defeadaot pledguiity to en iafclnnation which wm amended as aresult ofplea 
negotiation, and if the plea afguilty is set aside due to die motion of the defendant, tiie 
State of Washington is permitted to refile and pecute  any c h w ~ )  dimissed, reduced 
or withheld fmm filing by that negdiction, md speedy trial rules shall not be a bar to sucb 
later psecuticm; 

PLUS 
ENHANCEMPX'IS 

N/A 
N/A 

TOTAL STANDMU) 
W O E  

we-  

4) That none of the above criminal higtwy convic$ion~ ''washed oat" under RCW 
9.94k360(3)/9. WAS25 unless ~pecifrcally so indicated 

MAXIMUM 

If sentenced withi0 the strmdad range, the defendant firrther WSiw my right to appeal 01- seek 
redress via any colla~eral attack based upon the above stded criminal hiday an& offender 
score calculation. 

Stipulded to this on the 006, 

. 
26-34 months I loyW 
9-12monthe 1 Syrs 

SlWWLATlON ON PRIOR 
RECORD -2 i ' l f  - - - - - -  - -  

Onlce of Pmsecudng Attorney 
946 County-City Bullding 
Tacorna,Woshington 98402-21 71 
Telephone: (253) 798-7400 



QRANTEBW 
Deputy Prosemtins ANmey 
WSB# 25570 

8lWULATION ON PRIOR 
RECORD -3 

OfRce of Pmsecutlng Attorney 
946 County-ClQ Bullding 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 



SUPERIOR COURT OF WASHINGTON FOR PERCE COUNTY 

STATE OF WASHINmON, 
Plaintiff, 

Y8. 

NORMAN FLOYD 

CAUSE NO. 05-144961 

FlNDINGPS OFFACT AM) 'NOT -1-3 7~7' 
CONCLUSIONS OF LAW FOR 
FXCEPTIONAL s m c E  

THlS MATTER having come on befm the Honwable S-o Armijo, Ju@e uftbe above 

entitled court, far sentencing on I qk- 2-&7 .the defmht, NORMAN 

FLOYD hwh8 been w e n t  end reptesented try his attorney, BARBARA L. 

COREY, and the St&% being mp~sented by Deputy Prosecuting Mane). GRANT E. B L H ,  

and the court having considered all ~lrgument h m  both patties and haviog cons ihd  all writtea 

w r t s  psmted, md &em@ itselffully advised in the pnisea ,  does bereby make the 

f o l l ~ g  Fmdinge &Fact and Condusions &Law by a p m p o n h c e  ofthe evidsnce. 

FlNDINC)S OF FACT 

I. 

The defendant was found pled guilty to November 2,2006. That the standard m e  

sentence is 26 to 34 months im*sorrment. 

II. 

PINDINCtS OF FACT AND CONCLUSIONS OP 
LAW FOR PXCEFTIDNAL SENTmCE - 1  

OtRce af Prosecuting Attorney 
946 County-City Buildlng 
Tacoma. Washington 98402-2171 
Telephone: (253) 79E-7400 



'Ibe e i a s  do hmby dipdate thd the tout has the authority to impose an exceptional 

sentence the cffandardme, specifically th& the cant her the authority to sentence the 
Ldhcm ' (  J - c c c r  $- I 

&fendant to 10 years in the departmeat of corrections on count I . ,  and 5 yeers on count m, and 

that tbs counts mgr be NS cmsecutiwly. f i e  p d e s  htha sPiput$e that the cotrrt &wtd 

impose such a sentence, and jointly recanmend mch a aentence to the court. Tbis dipulrtion is 

entered into by the authority of Stde v. Hil~erd, 63 Wash.App. 413,819 P.2d 809 (1991), and In_ 

re Personal Restraint ofBmeQove, 138 Wn.2d 298,979 P.29 417 (1999). Dehdant 

fiuthermore agtees to d v e  any challenge to such a sentence that may exid per under Bla&mlv v. 

Washin-, 542 U.S. 2%, 124 S . a .  2531,159 L.W.2d 4U3 ( 2 0 4  

m. 

Because of the presence of the above aggmvditig factor(s), and considering the purposes 

of the Sentencing Refarm Act, sentencing with the &andard range is not an appropride sentence. 

120 months (count 11) and 60 months (count m) to be nm consecutively for a total of 180 montha 

in the Department of Corrections is an appropriate sentence. 

CONCLUSIONS OF LAW 

1. 

That there are substantial and compelling reasoasjuc&i@ing an exceptional sentence 

outside the s~eadard rsnge. 

II. 

Defendant NORMAN FLOYD abould be incarWed in the Departmeat af 

Corrections for a determinate paiod of 120 on COUNT LI and 60 munth on COUNT HI, 

congecutive, for a total of 180 months= 

I ' ' I! HNDINOS OF FACT AND CONCLUSIONS OF 
LAW FOR EXCEPTfONAL, SENTENCE - 2 
dCA -- -. - r  1-. 

OlRce of Prosecuting Attorney 
946 County-City Building 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 



05-1-04496-1 

DONE IN OPEN COURT this 2 

Presented by: 
~l n 

Approved as to Form: 

PINDMOS OF FACT AND CONCLUSIONS OF 
LAW FDR KXCEIYflONAL SENTENCE - 3 

OIRce of Prosecuting Attorney 
946 County-City Building 
Tncomq Washington 98402-2171 
Telephone: (253) 798-7400 









IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

STATE OF WASHINGTON, 

VS. 

Plaintiff, CAUSE NO. 05'1 * q Y  q b-I 

STATEMENT OF DEFENDANT ON 

ormnfi ~ 1 0 g d  ml.l;thec PLEA OF GUILTY 
~ e 6 n d a n t .  NOV:T~ ?o@ 

1 .  ~ y ~ m e n a m e i r : M ~ ~ ~ \  R W ~  bhith'er 
2. MY age is: h(n ~ 1 5  O L ~  I &ID 3 I z d l W  
3. 1 went through the 1 %  grade) &, 

4.  1 HAVE BEEN LNFORMED AND FULLY UNDERSTAND THAT: 

(a) I have the right to representation by a lawyer and that if I cannot afford to pay for a lawyer, one will be 

(b) I am charged with the crime(s) of: 

The elements are: 

This crime carries a maximum senlence of * Uf-5- years irnpriso ment and a 

@ 
- I- fine. The standard range if from ' g r  

months based upon the attached stipulation as to my criminal history. 
months to 34 

9' 
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- 
"" 2 b3 ''' 



This crime carries a maximum sentence of 5 years imprisonment and a 
$ I 0 fine. The standard range is f- months to P) 
months  based upon the attached stipulation as to my criminal history. 
Offense Designations: Most Serious Offense[ ] Serious Violent[ ] Violent[ ] Non- 

v io i enRsex [  1 Drug[ ] Traffic[ ] (check all that apply) 

(c) - Additional counts are addressed in Attachment "B". 

5 .  I UNDERSTAND THAT I HAVE THE FOLLOWING IMPORTANT RIGHTS, AND I GIVE THEM 
ALL UP BY PLEADMG GUILTY: 

(a) The right to a speedy and public trial by an impartial jury in the county where the crime 
is alleged to have been committed; 

(b) The right to remain silent before and during trial, and the right to refuse to testify 
against myselt 

(c) The right at trial to hear and question the witnesses who testify against me; 

(d) The right at trial to testify and to have witnesses testify for me. These witnesses can be 
made to appear at no expense to me; 

(e) I am presumed innocent unless the charge is proven beyond a reasonable doubt or I 
enter a plea of guilty; 

(f) The right to appeal a finding of guilt after a trial as well as other pretrial motions such 
as speedy trial challenges and suppression issues. 

6. IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, I UNDERSTAND THAT: 

(a) Each crime with which I am charged carries a maximum sentence, a fine, and a STANDARD 
SENTENCE RANGE as follows: 

after July 1,2000. For 
Vehicular Homicide. 
Scc RCW 46.61 .SZO. 

STATEMENT OF DEFENDANT 
ON PLEA OF GUILTY - 2 

2-2466-2 Revised 7/1/00 

. . - .  - .  



(b) T h e  standard sentence range is based on the crinle charged and my criminal history. Criminal 
history includes prior convictions and juvenile adjudications or convictions, whether in this 
state, in federal court, or elsewhere. 

(c) T h e  prosecuting attorney's statement of my criminal history is attached to this agreement. 
Unless I have attached a different statement, I agrce that the prosecuti~g attorney's statement is 
correct and complete. If I am convicted of any additional crimes between now and the time 1 
a m  sentenced, I am obligated to tell the sentencing judge about those convictions. 

(d) I f  I am convicted of any new crimes before sentencing, or if any additional criminal history is 
discovered, both the standard sentence range and the prosecuting attorney's recommendation 
may increase. Even so, my plea of guilty to this charge is binding upon me. I cannot change 
my mind if additional criminal history is discovered even though the standard sentencing range 
and the prosecuting attorney's recommendation increase or a mandatory sentence of life 
imprisonment without the possibility of parole is required by law. 

(e) In addition to sentencing me to confinement, the judge will order me to pay e . 0 0  a s  a 
victim's compensation fund assessment. If this crime resulted in injury to any person or 
damage to or loss of property, the judge will order me to make restitution, unless extraordinary 
circumstances exist which make restitution inappropriate. The amount of restitution may  be up 
t o  double my gain or double the v i c t i n ~ ' ~  loss. The judge may also order that I pay a fine, court 
costs, attorney fees and the costs of incarceration. 

(0 For Crimes Committed Prior to July 1,2000: 
In addition to sentencing me to confinement, t ewe up to one  year of 
community supervision if the total period of c han 12 months. If this 

the second degree, or 
an accomplice was 

rious violent offense, 
t. If this crime is a 

supervision may be 

n, I will be under the supervision of the 
Department of Corrections, and I will have restrictions placed on my activities. My failure to 
comply with these conditions will render me ineligible for general assistance. RCW 
74.04.005(6)(h). 

For Crimes Committed On or After Julv I .  2000: 
For crimes committed on or after July 1 ,  2000: In addition to sentencing me to confinement, 
the judge may order me to serve up to one year of community custody if the total period of 

, confinement ordered is less than 12 months. If the crime I have been convicted of falls into one 
of the offense types listed in the following chart, the court will sentence me to community 
custody for the comn~unity custody range established for that offense type unless the judge 
finds substantial and compelling reasons not to do so. If the period of earned release awarded 
per RCW 9.94A. 150 is longer, that will be the term of my community custody. I f  the crime I 
have been convicted of falls into more than one category of offense types Iisted in the following 
chart, then the community custody range will be based on the offense type that dictates the 
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longest term of community custody. If I have been convicted of a crime that is not listed in the 
chart and my sentence is more than 12 months, I will be placed on community custody for the 
period of eamed release. 

During the period of community custody I will be under the supenision of the Department of 
Corrections, and I will have restrictions placed on my activities. My failure to comply with 
these conditions will render me ineligible for general assistance, RCW 74.04.005(6)(h), and 
may result in the Department of Corrections transferring me to a more restrictive confinement 
status or other sanctions. 

OFFENSE TYPE 

Sex Offenses (Not sentenced under RCW 
9.94A. 120(8)) 

Serious Violent Offenses 

Violent Offenses 

Crimes Against Persons as defined by RCW 
9.94A.440(2) 

Offenses under Chapter 69.50 or 69.52 RCW (Not 
sentenced under RCW 9.94A. 120(6)) 

d, (g) The prosecuting attorney will make the following recommendation to the judge: S'll P u c & m  
6. / 

COMMUNITY CUSTODY RANGE 

36 to 48 months or up to the period of earned release, 
whichever is longer 

24 to 48 months or up to the period of earned release, 
whichever is longer 

18 to 36 months or up to the period of earned release, 
whichever is longer 

9 to 18 months or up to the period of earned release, 
whichever is longer 

9 to 12 months or up to the period of earned release, 
whichever is longer 

' LVe '(h) The judge does not have to follow anyone's recommendation as to sentence. The judge must 
!A- impose a sentence within the standard range of actual confinement and community custody 

unless the judge finds substantial and compelling reasons not to do so. If the judge goes outside UQd. 
the standard range of actual confinement A d  community custody, either the state or 1 can 
appeal that sentence. If the sentence is within the standard range, no one can appeal the 
sentence. 

(i) If I am not a citizen of the United States, a plea of guilty to an offense punishable as a crime 
under state law is grounds for deportation, exclusion from admission to the United States, or 
denial of naturalization pursuant to the laws of the United States. 

(i) I understand that I may not possess, own, or have under my control any firearm unless my right 
to do so is restored by a court of record and that I must immediately surrender any concealed 
pistol license. RCW 9.41.040. 

STATEMENT OF DEFENDANT 
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sentences imposed for these crimes shall be sewed consecutively to each other. A consecutive 
sentence will also be imposed for each firearm unlawfully possessed. 

(aa) T h i s  plea of guilty will result in the suspension of public assistance. RCW 74.08.290. 

7.  I plead guilty to coun t s  X:q WT in the Amend e 1 Information. I have 

received a copy of that information. 

8.  I make this plea freely and voluntarily. 

9. No one has threatened harm of any kind to me or to any other person to cause me to make this 
plea. 

10. No person has made promises of any kind to cause me to enter this plea except as set forth in 
this statement. 

11. The judge has asked me to state what I did in my own words that makes me guilty of this 

crime. This is my statement: d(th0 z d~ d b&'ey~ x ~ v ~ ~ i C k d &  CM.VMP, 

+&stead of making a statement, I agree that the court may review the police reports and/or a statement 
of probable cause supplied by the prosecution to establish a factual basis for the plea. 

12. My lawyer has explained to me, and we have fully discussed, all of the above paragraphs. I. 
unde;s:anc! them all. I have beer, given a copy of this "Statement of Defezd2r.t on P!ea cf 
Guilty." I have no further questions to ask the judge. 

Defendant 

I have read and discussed this statement with thk defendan! and believe that the defendant is competent and fully 
understands the statement. 

Approved for entry: 

Prosecuting Attorney 
wsaA# YAW d 

STATEMENT OF DEFENDANT 
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The foregoing statement was signed by the defendant in open coun in the presence of the defendant's lawyer and 
the undersigned judge .  The defendant asserted that [check the appropriate box]: 

(a) [ 1 The defendant had previously read the entire statement above and the defendant 
understood it in full; or 

(b) [ ] the defendant's lawyer had previously read to him or her the entire statement above and 
that the defendant understood it in full; or 

* (c) [ J An interpreter had previously read to the defendant the entire statement above and that 
the defendant understood it in full. 

I find the defendant's plea of guilty to be knowingly, intelligently, and voluntarily made. Defendant understands . 
the charges and the consequences of the plea. There is a factual basis for the plea. The defendant is guilty as 
charged. 

Dated this 

Jud 
*WTERPRETER'S DECLARATION 

I am a certified interpreter or have been found otherwise qualified by the court to interpret in the 
language, which the defendant understands, and I have translated 

for the defendant from English into that language. The defendant 
has acknowledged his or her understanding of both the translation and the subject matter of this document. f 
certify under penalty of perjury under the laws of the State of  Washington that the foregoing is true and correct. 

Dated this day of 

- - 

Interpreter 

STATEMENT OF DEFENDANT 
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DECLARATION FOR DETERMINATION OF PROBABLE CAUSE 

MARY E. ROBNETT, declares under penalty of pe jury: 

That I am a deputy prosecuting attorney for Pierce County and I am familiar with the police 
report and/or investigation conducted by the PERCE COUNTY SHERIFF, incident number 052550 1 16; 

That the police report and/or investigation provided me the following information; I 
That in Pierce County, Washington, on or about the 12th day of September, 2005, the defendant, 

NORMAN FLOYD WHITTIER, did commit the crime of Assault in the First Degree-Domestic 
Violence, Felony Harassment, and Intimidation of a Witness. 

On September 12,2005, Pierce County Sheriffs Deputies Carlson and Burks contacted Keni  Lee 
Connelly who reported the following: the defendant, Norman Floyd Whittier, punched her repeatedly in 
the face, briefly choked, and kicked her in the head twice. The deputies noted that she was bleeding, 
shaking, and crying; she appeared to be in a great deal of pain and she showed the officers where one of 
her fiont teeth had been knocked out, she had a large bruise on her cheek and her eye was beginning to 
swell. Connelly reported that they were roommates but he wanted an intimate relationship; after being 
rejected, he punched her and choked her but she did not previously report it to police. 

On September 13,2005, Deputy Decker contacted Connelly who reported the following: the 
defendant has a delusion that their relationship is more than it is; he gets very jealous of other men; on 
September 1 1, she went out and when she returned home, the defendant cornered her in their residence 
and started punching her then he held her down by her throat and threatened to kill her if she tned to 
leave; she eventually left to stay at McDonald's house' the defendant came over at 4 a.m. on the 1 2 ~  and 
asked her to come back with him; she refused and the defendant backed her into a comer; the defendant 
started punching Connelly in the face and even though she managed to get away from him several times, 
he would catch her and punch her some more; he got her on the ground and held her down by the throat 
and he punched her in the mouth breaking and dislodging several teeth; she managed to get into a 
bedroom where another male, Kenneth Neal, was sleeping; Neal got up out of bed and intervened and the 
defendant left the residence; he went out to his truck and then the defendant returned to the house and 
tried to kick the front door open; the defendant then went back to his truck and fled from the scene. 

Deputies at the scene spoke to McDonald who reported that he knew of the prior assault even 
though Connelly did not report it to police. McDonald reported that when the defendant arrived, 
McDonald went outside; thedefendant wankd-tc~-qmkb-€o~~elJ_y; McDonald reported that he could not 
reason with the defendant and he let the defendant inside for fear he would get assaulted if he did not; 
once inside, the defendant began talking to Connelly but quickly became irate; the defendant raised a fist 
to McDonald and threatened to "kill aH of you;" the defendant started punching Connelly and McDonald 
grabbed a cell phone to call 91 1; he could hear the defendant yelling gf you call the police I will kill you 
all;" McDonald could hear Connelly screaming as he called 91 1 ; the &&fidanCth~ye~ed that he would 
be back and he fled in his truck. 

The deputies also contacted Kenneth Neal who corroborated that he had he was sleeping and 
woke up when Connelly "fell on his screaming;" Neal hear the defendant threaten to lull everyone and 
Neal saw the defendant punch Connelly in the mouth a couple times; Neal got in front of Connelly to 
protect her and yelled at the defendant to stop; the defendant then fled from the scene. 

DECLARATION FOR DETERMINATION 
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Office of the Prosecuting Attorney 
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APRIL 4, 2006 

FORENSIC PSYCHOLOGICAL REPORT 

RE: STATE OF WASHINGTON CAUSE NO: 05-1-04496-1 
vs. . WSH NO: 128597 

NORMAN FLOYD W H I l T I E R  DOB: 03/20/40 

The forensic evaluation reflected in this report was conducted pursuant to 
court order under the authority of RCW 10.77.060. This report was 
released only to the court, its officers and to others designated in statute 
and is intended for their use only. Any other use or distribution of this 
document is not authorized by the undersigned. 

(a) NATURE OF EXAMINATION 

Reason for Referral 
According t o  a Pierce County Superior Court order dated 01/17/06, the above named 
defendant was committed to Western State Hospital for an evaluation to aid the 
Court in determining whether the defendant is competent to stand trial or in need of 
psychiatric treatment in order to restore his trial competency. As is mandated by 
RCW 10.77.060, this report will also address the defendant's mental condition, 
dangerousness to others, likelihood of committing further criminal acts, and any 
further need for evaluation under RCW 71.05. 

Mr. Whittier is charged with Assault in the First Degree, Intimidating 2 Witness, and 
Felony Harassment, which allegedly occurred' on or about 09/12/05. According to the 
Declaration for Determination of Probable Cause, the alleged offenses occurred as 
follows: 

On September 12, 2005, Pierce County Sheriff's Deputies contacted 
Kerri Lee Connelly who reported the following: the defendant, Norman 
Whittier, punched her repeatedly in the face, briefly choked her, and 
kicked her in the head twice. The deputies noted that she was 
bleeding, shaking, and crying; she appeared to be in a great deal of 
pain and she showed the officers where one of her front teeth had 
been knocked out, she had a large bruise on her cheek, and her eye 
was beginning to swell. Ms. Connelly reported that she and Mr. 

e 
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Whittier were roommates but that he wanted an intimate relationship 
with her. The day prior, Ms. Connelly had arrived home and was 
cornered by Mr. Whittier in their residence. He began punching her 
and held her down by her throat, threatening to kill her i f  she tried to 
leave. Ms. Connelly eventually left to stay at a friend's house, the 
home of Mr. McDonald. At 4:00 a.m. Mr. Whittier arrived at Mr. 
McDonald's house, asking Ms, Whittier to come back with him, 
however, she refused and Mr. Whittier backed her into a corner, 
punching her in the face, repeatedly catching her when she got away, 
and punching her more. He held her down by the throat on the floor 
and punched her in the mouth, breaking and dislodging several teeth. 
Ms Connelly managed to get into a bedroom where another male, 
Kenneth Neal, was sleeping. Mr. Neal got out of bed and intervened 
and Mr. Whittier left the residence. He went to his truck then returned 
and tried to kick the front door open. He then returned to his truck 
and fled from the scene, Immediately prior to the assault Mr. Whittier 
raised his fist to Mr. McDonald and threatened to "kill all of you," 
When Mr, McDonald left to call 911, he could hear Mr. Whittier yelling, 
"If you call the police I will kill you all." 

On 9/13/05, Mr. Whittier contacted personne! at the Pierce County Sheriff's 
department and reported that he wanted to turn himself in. He reported that he had 
slapped Ms. Connelly on more than one occasion and that he was angry that she was 
hanging out with other men. He denied causing substantial injuries to her but he 
could not explain how she had become injured and admitted that she was not 
injured when he initially arrived at Mr, McDonald's residence. Mr. Whittier told the 
Deputy that he was suicidal because this was his third strike, Mr. Whittier denied 
making any threats and reported that he was sorry. 

Database 
Mr. Whittier was admitted to the Center for Forensic Services at Western State 
Hospital on 03/13/06. He was placed on ward F1 to undergo psychological, 
psychiatric, psychosocial, and physical examinations, including 24-hour clinical 
observations. Nitin Karnik, M.D., Staff Psychiatrist, and Lori Thiemann, Ph.D., Staff 
Psychologist, comprised the Sanity Commission. Information from the following 
sources was considered in preparing this report: 

1, Initial intake interview on 03/13/06, 
2. . Forensic interview on 03/23/06. 



after that I asked him, "Having been made fully aware 

o f  these rights, do you voluntarily wish to answer 

questions now?" And then he wrote "yes" next to that 

question. 

Q. Next, I'm going to show you what's been marked for 

identification as Plaintiff's 4. 

MR. B L I N N :  The State would move to admit 

Plaintiff's 3 at this point. 

MS. COREY: Your Honor, I'm going to object to 

the admission of 3 and 4 on relevance grounds. The 

prosecutor has informed me that he's not offering the 

statements made because it was taken in violation of law. 

So any testimony about a statement that's not going to be 

admitted because it was taken in violation of the law is 

unnecessary to this hearing. The purpose of which is for 

the Court to determine whether the State has proven by a 

preponderance whether statements of the defendant are 

I admissible. If they are not going to sue the statements 

because they were unlawfully taken, we don't need to hear 

testimony about those. 

I THE COURT: You're talking specifically about 

the taped statement? 

MS. COREY: That 's correct, Your Honor. I 

believe they went right from the rights to the taped 

statements. The prosecutor has informed me he is not 

State v. Whittier - 10/31/06 
D e n i i t ~ r  D e c k e r  - 1 . 5  H e a r i n n  - ni rect  bv M r .  R l  inn 

j'-t 



177 

SENTENCING 

MR. BLINN: Good afternoon. For the record, 

Grant Blinn appearing on behalf of the State of 

Washington. We're here on the record on the matter of 

State versus Norman Floyd Whittier, 05-1-04496-1. He' s 

here in custody represented by his attorney, Ms. Corey. 

This matter comes before the court for 

sentencing. One of the three victims, Kerri Lee Connelly, 

is also present in court but she does not wish to address 

the Court. 

THE COURT: Defense ready? 

MS. COREY: Yes, Your Honor. 

I Judge, my client wishes to fire me at this point l 
and withdraw his plea so I don't know how the Court wants 

to proceed. 

THE DEFENDANT: Okay if I stand up, Your Honor? 

THE COURT: No. You can sit there. 

THE DEFENDANT: All the time that I had this 

attorney, she never did come to see me. I called her a 

hundred times. She never answered, nothing. She couldn't 

find somebody. I had somebody find her because she wanted 
I 

to meet them, they made a deal to turn me in. I got all 

the stuff right here that I would like to say but I'm not 

State v. Whittier - 11/6/06 
s e n t ~ n c i  nn \ 7 9  


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

