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ARGUMENT 

1. THE CO1 RT'S IUSTRlC TIOR5 CO\FI,ATED T N 0  DlSTlhCT MENTAL 

STATES, C\ HlCH THE STATE \+AS REQC IRED TO PRO\ E TO 

ESTABLISH MR. S T E N A R D ' S  GIIILT. 

To con\ ict Mr. Steuard as an accomplice. the prosecution was 

required to sho\z that he acted "uith knouledge that [his actions uould] 

promote or facilitate the colnnlission of the crime." Instr~~ction No. 14. 

CP45. Instructions that re l ie~e  the state of proving the correct knowledge 

element for accolnplice liabilitj require reversal. State 13. EI'LIMJ, 154 

(2000). Under Instruction No. 2 1. the jur> \i as 1.eqzlir.et1 to infer that Mr. 

Stemard acted uith knouledge if he performed any intentional act, even if 

he mere actually ignorant of his codefendants intentions. CP 52' 

Respondent relies on bombastic writing. apparently to distract 

from the logical flaws in its argument. First. Respondent attempts to 

distinguish Goble by claiming it was "largely fact-driven." because the 

defective knowledge instruction in that case "operated directly upon one 

I See, e g , Brief of Respondent. p 6 (describing Sttrte 1. Goble 13 1 Wn App. 194. 
126 P 3d 821 (2005) as '-highlj id~osjncratic"). p. 7 (describing Mr Ste~tard 's  argument as 
"tot-tu~ed"). p. 10 (acc~~s lng  Mr. Steuard of "a flight of f a n c ~  ") 



ol'tlic ~ M O  elc~iie~ital mental statcs ..." Bricl'oi' Respondent. p. 7. Without 

citation to authoritq. Respondent b~u-dens Mr. Stemard \\it11 the task of 

linhing the error to an "elemental mental state." and claims that "[tlhe 

defense cannot force all tlie links to that chain [connecting the accolilplice 

instruction to an eleiiiental mental state].'' Brief of Respondent. p. 8. 

Where no authority is cited. this Court ma> presume that counsel, after 

diligent search. has found none. Or'egon L \ f ~ l /  In\. CO. I,. BLI~.IOM. 109 

U'n.App. 405 at 41 8. 36 P.3d 1065 (2001). Furthermore. Gohle is not 

limited to "elemental mental states." As tlie Supreme Court has made 

clear. tlie instructions must correctlq explain the niental state required for 

con\ iction. u hether that mental state is "elemental" or contained in an 

acconiplice instruction. EI'uM.~, s z ~ ~ I * u :  Roberts, 5 trpr.u. CS.oni~, J ~q2r.u. 

Under Respondent's logic. EVUMJ. Roher.~~, and C'ronin mere uronglq 

decided. since all in~olved the mental state required for accomplice 

liabilitq rather than .'elemental mental states." 

Respondent also attempts to distinguish Gohle bq pointing out that 

the j u r ~  expressed confusioii i l l  that case. Brief of Respondent. p. 7. But 

the jurq's conf~~sion in Gohle had nothing to do with this Court's analysis 

in that case. See Goble, szpr-a, nf 204 (-'We agree that the instruction is 

confusing and that the italicized portion of the ilistruction alloued the jurq 

to presume Goble kileu Riordan's status at the time of the incident if it 



found Goble had intentionallj assaulted Riordan. This conflated the intent 

and k~lomledge eleme~lts required under the to-convict instruction into a 

single element and relie~~ed the State of its burden of proling that Goble 

kueu Riordan's status if it found the assault was intentional. Further. g i ~ e n  

the conflicting el idence. u e  cannot saj that this error was harmless and 

re: ersal is required." footnote on~ittecl.) 

Next. Respondent suggests that Appellant's argument (that the jur) 

mas required to infer knowledge from anj il~tentional act. even if Mr. 

Stenard \\ere2 ignorant of his friends' intentions) is a '.huge stretch." 

Brief of Respondent. p. 9.11. 2. '  According to Respondent. the final 

sentence of Instruction No. 14 "clearlj provided a minimum threshold bq 

which the jury had to Gild at least that Steward knew of his co-defendants' 

intentions ..." Brief of Respondent. p. 9.11.2. But the final sentence of 

Il~structio~l No. 14 does not solle the problem: the jury was r-eyuir-ecr' 

(through the action of Instruction No. 21) to find that Mr. Steward had 

Despite Respondent's use of [sic] in quoting from Appellant's Opening Brief. the 
use of the word "were" instead of  "was" is required because the clause beginning with "if' is 
in the past fonn of  the subjunctive (as opposed to the indicative) mood. See, e.g., The 
..lnle~.iciln Heritage Book of English Usage ( 1  996) at Chapter 1. Section 61 : "The past 
subjunctive is identical with the past tense except in the case of the verb be, ~vhich uses u,el.e 
for all persons: If'l loere riel? ... . Zf'/7e 1c.o.e rich ..., If'thgll 1l:ere rich . . ." Respondent's use of 
[sic] apparentl~ indicates ignorance of or displeasure ni th  the past tense of the subjunctive 
mood. 

Inexplicabl!. Respondent places this argunient in a footnote. 



!,no\\ ledge of his codefendants' planned crimes if he performed an\ 

intentional act. 7 he "l\no\\ Icdge" referred to in the final sentence of 

Instruction No. 14 could be i~iferred fro111 an) intentional act. under 

Instruction No. 2 1 .  

The problem caused b j  I~istruction No. 2 1 applies equallq to both 

the assault and the kidnapping charges. despite Respondent's claim that 

the argument is "eve11 sillier" when applied to kidnapping. Brief of 

Respondent. p. 9. Respondent's assertion is based on the erroneous 

assumption that a Gohle ersor must direct11 affect the elements of the 

crime. This assunlption fails to take into account E l m s ,  Roher.t,, and 

C'r.or7in 

Respondent faults Mr. Steuard for uliat it describes as a "telling" 

omission uith respect to the kidnapping charge. In the scenario described 

at pp. 9-1 0 of the Respondent's Brief. Respondent attributes actual 

knowledge to Mr. Steward by presuming that he acted with intent to hold 

the victim for ransom or reward. Brief of Respondent. pp. 9- 10. But 

Respondent's arguinent ignores the fact that accomplice liabilitj is 

premised on anotlier's culpability. That is. his guilt mould be established 

bq proof that he acted mith knouledge that his actions would promote or 

facilitate his codefendants' intent to hold the victim for railsoin or reuard. 

even if he did not share that intent. 



IJnder the instr~~ctions giIen. Mr. S t e ~ a r d  nould l ~ a ~ e  been found 

guilt) as an accon~plice to Kidnapping in the First Degree eken if he 

lacked actual knomledge. For example. Mr. Stenard could ha\ e d r i ~  en his 

friends to the scene-- an intentioilal act that furthered his friends' plan to 

kidnap and assault Schroeder-- nithout actuallj knowing that they 

intended to kidnap Mr. Schroeder and hold him for ransom or reuard. 

Under Instruction No. 21. tlie jur! mas required to find that Mr. Steward's 

intentional act (driving the car) mas done mith knomledge that it mould 

promote or facilitate tlie charged crime (Kidnapping in the First Degree). 

This is true even if Mr. Steward droI e to the scene intending to rob 

Schroeder. Contrarj to Respondent's assertion, the fact that the juq mas 

not instructed on robberj is irrele~ ant. See Brief of Respondent. p. 10. 

An error affecting the lilental element for accomplice liability is 

subject to the stringent constitutional standard for l~armless error: re~ersal  

is required unless the reviewing court concludes bejond a reasonable 

doubt that the I erdict would have been the same absent the error. Stute 1,. 

Bro~t'n. 147 Wn.2d 330. 58 P.3d 889 (2002). Respondent contends that 

an j  error kvas harmless. pointing out (without citation to authorit>) that 

neither attornej made use of the error during closing argument and that the 

jur; did not express confusion. Brief of Respondent. pp. 10-12. 

Respo~ldent is incorrect. Errors in jurq instructions are not cured simply 



bccause tliej are not explicitlj cxploitcd in closing argument. Nor are 

instructional errors harmless simplj becausc t h e j ~ ~ r j  does not express 

coniilsion. See e.g., Bro~l n. \ z l j x . ( ~  (re\ ersal required el7en u here error 

was not exploited in closing. and despite jurj's silence as to meaning of 

the erroneous accomplice instruction). 

Finally. Respondent coiitellds that the error was harniless because 

.'[t]he evidence is sufficient to shou the Defendant acted as a principal." 

Brief of Respondent at p. 12. ciiiilg BIYIMW. 51.1pru. This claiin is made 

\\ithout an! citatioli to the record. In fact. it mas undisputed that Mr. 

Stemard did not personally restrain or assault Schroeder. RP ( 1 1/7/06) 15- 

23 1 : RP ( I  1/8/06) 1 1-224. Accordinglj. the finding of guilt rested 

entirel! on the jury's decision that he acted as an accomplice. This 

decision mas tainted by the error in Instruction No. 2 1. which allowed 

conviction as an accomplice even if Mr. Steward were ignorant of his 

codefendants' intended crimes. 

The problenl could ha\ e been resol\ ed by omitting the final 

sentence of Instruction No. 2 1 and relj ing instead on the j u n ' s  comnioii 

sense (that an illtentional act necessaril> implies knom ledge ofthat sunze 

~ c r ) .  This was the route suggested bq defense counsel in his proposed 

instructions. CP 70-91. Or the court could have modified Instruction No. 

21 to clarifq. that conviction mas permitted if Mr. Steward either intended 



to promote or facilitate the commission of the crilile. or acted uitli 

knowledge that his actions mould promote or facilitate the comn~ission of 

the crime. Indeed. Respondent suggests a norkable (if aukuard) 

formulation for the instruction at the co~lclusion of footnote 3.4 Brief of 

Respondent. p. 9. 11.3. 

Because I~istr~~ction No. 21 relieved the state of its burden to pro\,e 

the proper mental state for accolnplice liabilit). Mr. Steuard's con\ ictions 

must be re~ersed.  E~~lrz.r, .5zpi.c1. The case l~iust be remanded to Clallam 

County Superior Court for a new trial. 

11. DEFEVSE COllNSEL SHOLLD HA\ E OBJECTED AhD TAKEN 

EXCEPTIO? TO IYSTRl CTlON NO. 21. 

Mr. Steward stands on the argun~eilt made in his opening brief. 

111. DEFEME COllNSEL MAS INEFFECTIk E FOR FAILIWG TO RE\'IE\I 

DISCOVER\ 4 h D  DISCLISS THE CASE WITH MR. STENARD. 

Without citation to authority. Respondent asserts that defense 

couilsel "was not ineffective" because a criminal defense attornej need not 

re\ iemj police reports with her or his client. Brief of Respondent. p. 14. 

4 Footnote 3 is confusing. The first sentence (characterizing Mr. Ste\5ard5s 
argument as "strained and nonsensical") is clear: however. what follows this opening 
sentence-- presumably to support the "strained and nonsensical" characterization-- is alinost 
pure gibberish. The final sentence suggests that the accc~nplice instruction '.mould colrectly 
read ..." Respondent's conclusion appears to support Mr. Steward's position. a result that is 
no doubt unintended. 



-This Court maq presume no authorit) evists for this claim. O ~ e g o n  - M Z I ~ .  

1/15 ( 'o  1. Bli1.1o11. \1tp1.(1. 

Anq legal strategy "must be based on reasoned decision-making: 

.[S]trategic choices made after thorough in\ estigation of lam and facts ... 

are \,irtuallq unchallengeable ... In other words. coii~lsel has a dutq to make 

reasonable investigations or to mahe a reasonable decision that makes 

particular investigations unnecessarj ."' In 1.e H~lkerI. 138 Wn. App. 924 at 

. 158 P.3d 1282 (2007). yzloling Strickl~ind I?. iV~1~hing20n. 466 U.S. 

68. 104 S.Ct. 2052 ) lit 690-691. 80 L.Ed.2d 674 (1 984). Under this 

standard. it is iinpossible to provide effecti\ e representation lvithout 

re\ ie\\ing police reports \%it11 the accused in order to learn u hether the 

accused agrees or disagrees mith the inforillatioil contained in the reports. 

Counsel's failure to do so amounts to a failure to investigate, and requires 

re\ ersal. Hzthert. ,j u y r . ~ ~  

Without citation to the record. Respondent also clain~s that "[tlhe 

record shows that Mr. Sund did discuss the discovery ..." Brief of 

Respondent. p. 14. A thorough review of the transcript and the clerk's 

papers rex eals no basis for this claim. RP (812 1 /06), (8i25106). (911 4/06). 

(9,'15/06), (9/22/06), (10/13/06). ( 1  1/6/06). (1 1/7/06). (1 1/8/06). ( 1  1/9/06), 

(1 211 5/06). Respondent also "respectfullq suggests" that no inquiry mas 

made into Mr. Steuard's testimonq that counsel had not rexieued 



disco~er j  \sith him because "it was simplq one inore incredible claim in a 

series of manj ." Brief of Respondent. p. 14. Respoilde~lt also suggests 

that Mr. Steuard's other statements undermine his credibility. Brief of 

Respondent. p. 1 5. 

But the trial court made no tinding on this point. and this Court 

should not be asked to n~al$e a credibilit) detetininatioi~. Stclte 1% Clcrzlyin. 

128 Wn.2d 918 at 930. 91 3 P.2d 808 ( 1  996). Instead. this Court should 

accept Mr. Stenard's uncontradicted testimonj as fact and deterlniile its 

effect 017 the proceedings. See L2/1utlyin, o f  930 (..We 111ust take [the] 

testimonj here as true. and eaaluate its like11 effect on the o~~tcorne  of the 

trial.") 

Accordinglj. Mr. Steuard's con\ iction must be reversed and the 

case remanded to the Superior Court. At that time. Mr. Steuard should be 

ei\ en the opporttunit> to consider the origiilal plea offer extended to him. 
L 

[Jpon remand. the accused must be gi\ en the oppol-tunity to accept the 

plea offer previously made. Hoffr??on 1,. Arcwe, 455 F.3d 926. at 942-943 

(9th Cis. 2006); hTune,r I. ,Vz~eller. 350 F.3d 1045 at 1057 (9th Cir. 2003): 

Cizited Stutes v. Bluylock, 20 F.3d 1458 at 1469 (9th Cir. 1994). In the 

alternatiae. the case should bc remanded (as Respondent suggests) for a 

hearing on the adequacj of defense counsel's colnniunicatio~~ regarding 

the plea offer and his preparation for trial. Brief of Respo~ldent. pp. 15-16 



In light of this Court's decisions i l l  .Y/~l/e 1.. B1~1ri. 139 Wn. App. 

555. 1 60 P.3d 1 106 (2007) and Sl~lte 1.. k'eet~ll, Wn.App. . 

P.3d . 2007 Wash. App. LEXIS 2660 (2007). Mr. Steward rests on the 

arg~unlents made in his opening brief. 

V. RCW 9A.36.021 (l)(C) \'IOLATES T H E  SEP4RATION OF POWERS. 

The Supreme Court has accepted re\ iew of State I>. C'hu~.er. 134 

brll. App. 657. 142 P.3d 1 1 10 (2006). I . L . I , ~ ~ I I *  grouted L I ~  160 W11.2d 1021 

(2007). The Supreme Court's decision in C'hc11.e~ will control this case. 

Accordingly. Mr. Stenard rests on the arguments made in his Opening 

Brief. 



CONCLUSION 

For the foregoing reasons. Mr. Steward's con\.ictions must be 

re~rersed and the case disiilissed with pre.judice. If the case is not 

dismissed with prejudice. Count I1  must be dismissed M ithout prejudice 

because of a deficiencj in the Infornlation. a l ~ d  the case must be remanded 

to the Superior Court for a new trial. 

Respectf~~llq submitted on October 3. 2007 
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