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A. STATEMENT OF THE CASE 

Appellant /cross respondant submits the statement of the c a s e  he filed in 

his original brief. 

B. RESPONSE TO CROSS APPEAL BY THE STATE OF 
WASHINGTON ON THE ISSUE THE TRIAL COURT DID NOT 

HAVE AUTHORITY TO STRIKE A FIREARM ENHANCEMENT 
FINDING BY THE JURY 

The reply to this cross appeal is also contained at Page  14 of the 

Respondant's brief 

Appellant1 cross respondant had filed a response to it as a cross motion on 

the calculation of offender score contained on Page 33 of *4ppellant's brief. 

That section incorporated by reference, ,4ppellantts reply stztes as follows: 

Appellant's presumptive standard range with no prior felony convictions 

is 0-6 months. He was found guilty of Possession of a Controlled Sltbstance 

by the jury but not guilty of Possession of Paraphernalia. The statutory 

sentence is 5 years and it is a C!ass C felony. 

RCW 9.94A.530 provides the intersection of the column defined by the 

offender score and the row defined by the offense seriousness score 

determines the standard range. The additional time for each deadly weapon 

finding is specified by RCW 9.94-4.533 shall be added to the entire standard 

range. 

The standard sentencing range is defined at RCW ?.94,4.510. RCW 

9.94A.517 is in reference to the drug offense sentencing grid. RCIV 
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9.94A.5 18 makes all deadly weapon findings a Level 3 offense. This elevates 

Appellant from a Level 1 offense (PCS). 

RCW 9.94A.533 provides for adjustments to the standard range. It 

provides this section shall apply to the standard range as determined by RCTW 

9.94A.510 and RCW 9.94A.517. 

RCW 9.94A. 533 (3) is applicable to firearm enhancements. It  provides the 

following a.dditional time shall be added to the standard range to determine 

subsection two. Based on the felony crime of conviction as cf assified under 

RCW 9A.2.020. It adds five years to a Class A felony, three years to a Class 

B and eighteen months to a Class C felony. 

In subsection D if the standard range exceeds the statutory maximum 

sentence of the offense, the standard statutory maximum offense shall be the 

presumptive range. If the additional firearm enhancement increases the 

sentence so it exceeds the statutory maximum for the offense the portion of 

the sentence representing the enhancement may not be reduced. 

As a result by RCW 9.94A.533 as a Class C felony with a standard ra.nge 

of 0-6 months, 18 months should be added to each end of the  0-6 month 

standard range, for a standard range of 18-24 months. 

Respondent will argue the Appellant's offender score is based on RCW 

5.17 and is 5 1-68 months. Based on RCW 9.94A. 5 18, Table 4 it describes at 

seriousness level 3, any offense under Chapter 69.50 RCW with a deadly 

weapon special verdict under RCW 9.94A.602. These sections are in conflict. 

If the standard range to be added to as suggested by RCW 9.94A.533 is the 
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Table in RCW 9 94A 5 17 then the state would have the court a d d  18 months 

t o  the standard range of 51-68 months at each end for a to ta l  of 69-86 

months It would exceed the Appellant's statutory maximum o f  60 months 

This is counting the deadly weapon enhancement twice, o n c e  by adding 

the 18 months and once by increasing the seriousness level I t  punishes the 

Appellant twice on the same facts and violates his right to be fkee of double 

jeopardy and multiple punishments for the same event As protected by the 

State and Federal Constitutions Legislature recognized the danger of double 

punishment in subsection RCW 9 94A 533 (f) An exception to the firearm 

enhancement occurs when the firearm is an element of the crime 

Legislature recognized State v Workman 90 Wn 2d 443 (1 978) prohibits 

double counting of an element of the offense with the purpose of proving 

existence of the crime and then using it to enhance the sentence without 

specific 1egisIative intent to allow 

In resolving the discrepancy the rule of lenity should apply to give 

Appellant a standard range of 18-24 months The trial court did not err in 

applying State v Workman principals and did not add the firearm 

enhancement to the 5 1-68 month range 

C. CONCLUSION 

The trial court was authorized to apply the principles in State v. 

Workman, 90 Wn.2d 443 (1978) and the rule in lirnine and not add the firearm 

enhancement to a 5 1-68 month range. 
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DATED t h i s 2  day of December, 2007 
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