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Jimmee Chea was found guilty as an accomplice 

to five counts of Aggravated Murder in the First 

Degree and Five Counts of Assault in the First 

Degree based upon the testimony of co-defendants 

who received life-saving deals for their testimony. 

Despite having an alibi to the crimes, Mr. Chea's 

attorney failed to investigate the alibi or to 

present the testimony of witnesses who place Chea 

at home, asleep, at the time of the offenses. 

Mr. Chea asserts that counsel's failure to pursue 

this alibi defense rendered her representation 

constitutionally deficient. Mr. Chea's trial 

was further infected by a juror who consistently 

scowled at Chea during trial, and repeatedly 

smiled, winked and nodded at the prosecuting 

attorney, and was caught hugging the prosecutor 

in the hallway of the courthouse during trial. 

Mr. Chea asserts that this conduct violated his 

constitutional rights to a fair trial by an 

impartial jury. 

In addition, Mr. Chea asserts that multiple 

convictions for Aggravated Murder in the First 

Degree, all based upon the theory that multiple 

murders were committed at the same time, violates 

the constitutional prohibition against Double 

Jeopardy. He likewise asserts that multiple 

convictions as an accomplice to Assault in the 



F i r s t  D e g r e e  b a s e d  upon t h e  i n t e n t  t o  ha rm o n l y  

a s i n g l e  p e r s o n  v i o l a t e s  t h e  D o u b l e  J e o p a r d y  

p r o h i b i t i o n .  L a s t l y ,  Mr. C h e a  a s s e r t s  t h a t  t h e  

s t a t e  f a i l e d  t o  p r o v e  e v e r y  e l e m e n t  o f  t h e  c r i m e s  

b e y o n d  a  r e a s o n a b l e  d o u b t .  Mr. Chea  s e e k s  a 

d i s m i s s a l  o f  t h e  c h a r g e s  a g a i n s t  him o r  a  new 

t r i a l  u p o n  r e d u c e d  c h a r g e s .  

I .  STATUS OF PETITIONER. 

P e t i t i o n e r  a p p l i e s  f o r  r e l i e f  f r o m  

c o n f i n e m e n t .  Mr. C h e a  i s  c o n f i n e d  a t  t h e  C l a l l a m  

Bay C o r r e c t i o n s  C e n t e r ,  i n  C l a l l a m  B a y ,  C l a l l a m  

C o u n t y ,  W a s h i n g t o n .  He i s  i n  c u s t o d y  p u r s u a n t  

t o  f e l o n y  c o n v i c t i o n s  f r o m  t h e  P i e r c e  C o u n t y  

S u p e r i o r  C o u r t  f o r  f i v e  c o u n t s  o f  A g g r a v a t e d  M u r d e r  

i n  t h e  F i r s t  D e g r e e  a n d  f i v e  c o u n t s  o f  A s s a u l t  

i n  t h e  F i r s t  D e g r e e .  A f i n d i n g  t h a t  a n  a c c o m p l i c e  

was  a r m e d  w i t h  a f i r e a r m  was  e n t e r e d  on e a c h  c o u n t .  

P i e r c e  C o u n t y  S u p e r i o r  C o u r t  c a u s e  number  

98-1-03157-5 .  J u d g m e n t  was  e n t e r e d  f o l l o w i n g  

a  j u r y  t r i a l  b e f o r e  t h e  H o n o r a b l e  K a r e n  S t rombom.  

Mr. Chea  was  r e p r e s e n t e d  by Ann F a r r e l  S t e n b e r g  

a n d  Kr i s t i  Minchau-Weeks a t  t r i a l .  T h e  t o t a l  

s e n t e n c e  i m p o s e d  was  f i v e  c o n s e c u t i v e  terms o f  

L i f e  W i t h o u t  t h e  P o s s i b i l i t y  o f  P a r o l e  f o r  t h e  

a g g r a v a t e d  f i r s t  d e g r e e  m u r d e r  c o n v i c t i o n s ,  5 0 0  

m o n t h s  f o r  t h e  a s s a u l t  i n  t h e  f i r s t  d e g r e e  

c o n v i c t i o n s  a n d  6 0 0  m o n t h s  i n  f i r e a r m  e n h a n c e m e n t s .  



T h i s  p e t i t i o n  r e l i e s  u p o n  t h e  t r i a l  c o u r t  r e c o r d ,  

a s  w e l l  a s  t h e  a f f i d a v i t s  o f  F e l i s a  K a m t a n s y ,  

B o u a p h a n  T a n s y ,  S e a k  H e a n g  C h e a ,  Jesse  C h e a  a n d  

Jimmee C h e a .  

Mr. C h e a  a p p e a l e d  h i s  c o n v i c t i o n s .  S t a t e  

v .  C h e a ,  COA No. 2 9 0 2 7 - 8 - 1 1 .  D i v i s i o n  Two a f f i r m e d  

t h e  t r i a l  c o u r t  d e c i s i o n  o n  a l l  g r o u n d s  on  May 

3 ,  2 0 0 5 .  A p p e l l a t e  c o u n s e l  w a s  R i t a  G r i f f i t h .  

Mr. C h e a  s o u g h t  d i s c r e t i o n a r y  r e v i e w  o f  t h e  

W a s h i n g t o n  S t a t e  S u p r e m e  C o u r t ,  No. 7 7 0 8 5 9 .  T h a t  

c o u r t  d e n i e d  r e v i e w  o n  J a n u a r y  1 0 ,  2 0 0 6 .  A m a n d a t e  

i s s u e d  o n  J a n u a r y  18 ,  2 0 0 6 .  Mr. C h e a  h a s  n o t  

f i l e d  a n y  p r e v i o u s  p e r s o n a l  r e s t r a i n t  p e t i t i o n s .  

11. GROUNDS FOR RELIEF.  

1 .  F a c t s  o f  t h e  C a s e .  T h i s  C o u r t  h a s  p r e v i o u s l y  

o b s e r v e d  t h a t  n o  p h y s i c a l  e v i d e n c e  l i n k e d  Mr. 

C h e a  t o  t h e  c h a r g e d  c r i m e s  a n d  t h a t  h e  w a s  

c o n v i c t e d  s o l e l y  u p o n  t h e  t e s t i m o n y  o f  c o -  

d e f e n d a n t s .  S e e  U n p u b l i s h e d  O p i n i o n  e n t e r e d  i n  

S t a t e  v .  C h e a ,  No. 2 9 0 2 7 - 8 - 1 1 .  I n  o r d e r  t o  o b t a i n  

s u c h  t e s t i m o n y ,  t h e  s t a t e  r e d u c e d  f i v e  c o u n t s  

o f  a g g r a v a t e d  f i r s t  d e g r e e  m u r d e r  a n d  f i v e  c o u n t s  

o f  f i r s t  d e g r e e  a s s a u l t  a g a i n s t  e a c h  c o - d e f e n d a n t  

t o  a s i n g l e  c o u n t  o f  f i r s t  d e g r e e  m a n s l a u g h t e r .  

RP 3 9 7 8 - 3 9 8 8 ;  4 4 7 9 .  T h e  o n l y  p e r s o n  who p l e a d  

g u i l t y  a s  c h a r g e d  t o  t h e  c r i m e s  t e s t i f i e d  t h a t  

C h e a  was n o t  i n v o l v e d .  RP 5 9 6 0 ,  6 0 1 6 - 6 0 2 0 .  



Mr. Chea  h a s  a l w a y s  m a i n t a i n e d  t h a t  h e  w a s  

n o t  i n v o l v e d  w i t h  t h e  s h o o t i n g s  a t  t h e  T r a n g  D a i  

C a f e  on J u l y  5 ,  1 9 9 8 , ~  a n d  t h a t  h e  was  a t  home,  

a s l e e p ,  a t  t h e  t i m e  o f  t h e  s h o o t i n g s  RP 6 3 5 8 .  

Mr. Chea  i n f o r m e d  h i s  a t t o r n e y s  o f  t h e s e  f a c t s  

p r i o r  t o ,  a n d  d u r i n g ,  t r i a l .  Chea  D e c l a r a t i o n ;  

s e e  a l s o  RP 6 6 6 4  ( c o u n s e l  r e q u e s t i n g  j u r y  t o  a c c e p t  

C h e a ' s  l o n e  a l i b i  t e s t i m o n y  a s  c r e d i b l e ) .  H o w e v e r ,  

c o u n s e l  f a i l e d  t o  i n t e r v i e w  a n y  o f  t h e  o t h e r  

o c c u p a n t s  of  t h e  h o u s e .  M r .  C h e a ' s  m o t h e r ,  f a t h e r ,  

s i s t e r  a n d  b r o t h e r  a l l  w i t n e s s e d  h im a t  home,  

e i t h e r  w a t c h i n g  t e l e v i s i o n  o r  s l e e p i n g  on t h e  

c o u c h  b e t w e e n  m i d n i g h t  a n d  2 : 0 0  a .m.  on  t h e  n i g h t  

o f  t h e  s h o o t i n g s .  D e c l a r a t i o n s  o f  K a m t a n s y ,  T a n s y ,  

S e a k  Heang Chea  a n d  J e s se  C h e a .  T h e  s t a t e ' s  

e v i d e n c e  d e m o n s t r a t e d  t h a t  t h e  s h o o t i n g s  t o o k  

p l a c e  a t  a p p r o x i m a t e l y  1 : 4 5  a .m.  on J u l y  5 ,  

1 9 9 8 .  S t a t e  v .  C h e a ,  29027-8 -11 ,  O p i n i o n  a t  2 .  

1 
Mr. C h e a  was  a l s o  d e p r i v e d  o f  h i s  r i g h t  t o  

p r e s e n t  e v i d e n c e  c o n c e r n i n g  d r u g  a n d  g a m b l i n g  
a c t i v i t i e s  a t  t h e  T r a n g  Da i ,  t h e r e b y  c o m p r o m i s i n g  
h i s  d e f e n s e  t h a t  t h e  s h o o t i n g s  were r e l a t e d  t o  
t h e  owner  o f  t h e  C a f e ' s  d r u g  a n d  g a m b l i n g  d e b t s ,  
S t a t e  v .  C h e a ,  U n p u b l i s h e d  O p i n i o n  a t  1 9 ,  t h a t  
c o - d e f e n d a n t  Chak had  p l e a d  g u i l t y  t o  a  d r i v e -  
by s h o o t i n g  t h e  d a y  b e f o r e  t h e  T r a n g  Dai s h o o t i n g ,  
RP 3 9 2 1 ,  4 0 2 3 - 4 0 2 7 ,  4 0 4 3 ,  t h a t  a n  S U V  was c a p t u r e d  
on s u r v e i l l a n c e  v i d e o t a p e  i n  f r o n t  o f  t h e  C a f e  
i m m e d i a t e l y  a f t e r  t h e  s h o o t i n g ,  a n d  a  l e t t e r  f r o m  
a  s e p a r a t e  p e r s o n  i n d i c a t i n g  h i s  i n v o l v e m e n t  w i t h  
t h e  s h o o t i n g .  RP 6 2 8 9 - 6 2 9 0 ,  6 4 9 8 - 6 5 0 3 ,  6 5 1 0 .  



Mr. C h e a ' s  f a t h e r  i n f o r m e d  a  d e f e n s e  i n v e s t i g a t o r  

o f  t h e s e  f a c t s .  A f f i d a v i t  o f  S e a k  Heang C h e a .  

H o w e v e r ,  d e f e n s e  c o u n s e l  n e v e r  i n v e s t i g a t e d  

f u r t h e r  o r  summoned t h e s e  w i t n e s s e s  t o  t e s t i f y .  

D u r i n g  t r i a l ,  J u r o r  number  11, a f o r m e r  crime 

v i c t i m  who w o r k e d  f o r  t h e  Ken t  P o l i c e  D e p a r t m e n t ,  

RP 1 1 9 0 - 1 1 9 1 ,  1 1 9 3 - 1 1 9 5 ,  r e p e a t e d l y  s c o w l e d  a t  

Mr. Chea  and  h i s  a t t o r n e y s .  T h i s  h a p p e n e d  w h e n e v e r  

v i c t i m s  o r  w i t n e s s e s  t e s t i f i e d  a g a i n s t  C h e a  a n d / o r  

when s h e  e n t e r e d  t h e  c o u r t r o o m .  A l t e r n a t i v e l y ,  

J u r o r  11 r e p e a t e d l y  s m i l e d ,  w i n k e d  a n d  waved  a t  

t h e  p r o s e c u t i n g  a t t o r n e y  a n d  l e a d  D e t e c t i v e .  

When d e f e n s e  a t t o r n e y  M i n c h a u  w i t n e s s e d  J u r o r  

11 h u g g i n g  D e p u t y  P r o s e c u t i n g  A t t o r n e y  Ed Murphy 

i n  t h e  h a l l w a y  o f  t h e  c o u r t h o u s e  d u r i n g  a  t r i a l  

b r e a k ,  t h e  i s s u e  o f  J u r o r  11's b e h a v i o r  a n d  

e x t e r n a l  u n a u t h o r i z e d  p r o s e c u t o r i a l  c o n t a c t  was  

b r o u g h t  t o  t h e  c o u r t ' s  a t t e n t i o n .  T h e  t r i a l  j u d g e  

s t a t e d  t h a t  s h e  w o u l d  t a k e  t h e  m a t t e r  u n d e r  

a d v i s e m e n t ,  a n d  t h a t  s h e  wou ld  " w a t c h "  J u r o r  11. 

C h e a  D e c l a r a t i o n .  

A s  s t a t e d  a b o v e ,  t h i s  p e t i t i o n  r e l i e s  upon  

t h e  t r i a l  c o u r t  r e c o r d .  D e s p i t e  t h e  f a c t  t h a t  

t h i s  o b j e c t i o n  was  made i n  o p e n  c o u r t  ( i n  t h e  

a b s e n c e  o f  t h e  j u r y ) ,  t h e  t r i a l  t r a n s c r i p t s  Mr. 

Chea  p o s s e s s e s  c o n t a i n s  no  r e f e r e n c e  t o  t h i s  

h e a r i n g  o r  o b j e c t i o n .  T h e r e f o r e ,  Mr. C h e a  r e q u e s t s  



t h i s  C o u r t  t o  e i t h e r  o r d e r  t h e  t r i a l  c o u r t  r e p o r t e r  

t o  p r o v i d e  t h e  r e l e v a n t  p o r t i o n s  o f  t h e  t r a n s c r i p t ,  

o r ,  i f  t h e y  a r e  u n a v a i l a b l e  o r  m i s s i n g ,  t o  s e n d  

t h i s  m a t t e r  t o  t h e  s u p e r i o r  c o u r t  t o  c r e a t e  a n  

e v i d e n t i a r y  f o u n d a t i o n  f o r  t h i s  i s s u e .  T h e  o n l y  

m e n t i o n  o f  t h i s  i s s u e  i n  t h e  t r a n s c r i p t s  Mr. Chea  

p o s s e s s e s  was  w h e r e  h i s  a t t o r n e y  i n f o r m e d  t h e  

c o u r t  t h a t  " t h e  i s s u e  o f  J u r o r  No. 11 [ i s  s t i l l  

o u t s t a n d i n g ] .  T h e  c o u r t  was  g o i n g  t o  t a k e  t h a t  

u n d e r  a d v i s e m e n t . "  RP 5 7 3 1 .  No f u r t h e r  a c t i o n  

w a s  t a k e n  by t h e  t r i a l  c o u r t .  C h e a  D e c l a r a t i o n .  

2 .  O t h e r  R e m e d i e s  a r e  I n a d e q u a t e .  

Mr. Chea  a p p e a l e d  h i s  c o n v i c t i o n s .  T h e  C o u r t  

o f  A p p e a l s  d e n i e d  t h a t  a p p e a l  and  t h e  W a s h i n g t o n  

S t a t e  S u p r e m e  C o u r t  d e c l i n e d  t o  a c c e p t  r e v i e w .  

Mr. Chea  t h e r e f o r e  h a s  no  a d e q u a t e  remedy a t  l a w  

t o  a d d r e s s  t h e  i s s u e s  p r e s e n t e d  h e r e i n  a b s e n t  

t h i s  p e t i t i o n .  

3 .  The  R e s t r a i n t  i s  U n l a w f u l .  

1 .  PETITIONER I S  ENTITLED TO RELIEF BY 
PERSONAL RESTRAINT PETITION 

The  a v a i l a b i l i t y  o f  p e r s o n a l  r e s t r a i n t  

p e t i t i o n s  i s  r e q u i r e d  by A r t i c l e  I ,  S e c t i o n  13,  

a n d  A r t i c l e  I V ,  S e c t i o n  4 ,  o f  t h e  W a s h i n g t o n  S t a t e  

C o n s t i t u t i o n .  " W h a t e v e r  i t s  o t h e r  f u n c t i o n s ,  

t h e  g r e a t  a n d  c e n t r a l  o f f i c e  o f  t h e  w r i t  o f  h a b e a s  

c o r p u s  i s  t o  t e s t  t h e  l e g a l i t y  o f  a  p r i s o n e r ' s  

c u r r e n t  d e t e n t i o n . "  T o l l i v e r  v .  O l s e n ,  1 0 9  Wn.2d 

6 



The proceeding is now denominated a "personal 

restraint petition" and the procedures are governed 

by the personal restraint petition rules. RAP 

16.3-16.15; Tolliver, 109 Wn.2d at 613. RAP 

16.4(a) states that relief "will" be granted if 

the petitioner is under restraint, RAP 16.4(b), 

other remedies are not available, RAP 16.4(d), 

and, in the words of RAP 16.4(c), the restraint 

is "unlawful" for the following reasons (relevant 

here) : 

(2) The conviction was obtained . . . in 
violation of the Constitution of the United 
States or the Constitution or laws of the 
State of Washington; or 

(3) Material facts exist which have not 
been previously presented and heard, which 
in the interest of justice require vacation 
of the conviction, sentence, or other order 
entered in a criminal proceeding . . . 11 
In addition, a petitioner must show that 

he was actually and substantially prejudiced by 

a violation of his constitutional rights or by 

a fundamental error of law. Personal Restraint 

of Pirtle, 136 Wn.2d 467, 473, 965 P.2d 593 (1998) 

(citations omitted). If the petitioner makes 

a prima facie showing of error, but the issue 

cannot be resolved on the existing record, the 

case must be transferred to the superior court 

for an evidentiary hearing. - Id. (citing RAP 



2 .  M R .  CHEA WAS DENIED EFFECTIVE ASSISTANCE 
OF COUNSEL WHEN HIS ATTORNEY FAILED TO 
INVESTIGATE A N D  PURSUE A N  ALIBI DEFENSE 

T h e  S i x t h  Amendment t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  g u a r a n t e e s  t h e  r i g h t  t o  e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l .  S t r i c k l a n d  v .  W a s h i n g t o n ,  

4 6 6  U.S. 6 6 8 ,  6 8 9 ,  8 0  L .Ed .2d  6 7 4 ,  1 0 4  S . C t .  2 0 5 2  

( 1 9 8 4 ) ;  S t a t e  v .  M c F a r l a n d ,  1 2 7  Wn.2d 3 2 2 ,  3 3 5 ,  

8 9 9  P . 2 d  1 2 5 1  ( 1 9 9 5 ) .  To p r o v e  t h a t  c o u n s e l  

p r o v i d e d  i n e f f e c t i v e  a s s i s t a n c e ,  a p e t i t i o n e r  

m u s t  show t h a t  c o u n s e l ' s  p e r f o r m a n c e  was  d e f i c i e n t  

a n d  t h a t  t h e  d e f i c i e n t  p e r f o r m a n c e  p r e j u d i c e d  

h im.  P e r s o n a l  R e s t r a i n t  o f  Woods,  1 5 4  Wn.2d 4 0 0 ,  

4 2 0 - 2 1 ,  1 1 4  P . 3 d  607  ( 2 0 0 5 ) .  C o u n s e l ' s  p e r f o r m a n c e  

i s  d e f i c i e n t  when i t  f a l l s  b e l o w  a n  o b j e c t i v e  

s t a n d a r d  o f  r e a s o n a b l e n e s s .  S t a t e  v .  S t e n s o n ,  

1 3 2  Wn.2d 6 6 8 ,  7 0 5 ,  9 4 0  P . 2 d  1 2 3 9  ( 1 9 9 7 ) .  

R e a s o n a b l e n e s s  i s  e v a l u a t e d  f r o m  c o u n s e l ' s  

p e r s p e c t i v e  a t  t h e  t i m e  o f  t h e  a l l e g e d  e r r o r  a n d  

i n  l i g h t  o f  a l l  t h e  c i r c u m s t a n c e s .  P e r s o n a l  

R e s t r a i n t  o f  D a v i s ,  1 5 2  Wn.2d 6 4 7 ,  6 7 3 ,  1 0 1  P . 3 d  

1 ( 2 0 0 4 ) .  P r e j u d i c e  o c c u r s  w h e n ,  b u t  f o r  t h e  

d e f i c i e n t  p e r f o r m a n c e ,  t h e r e  i s  a r e a s o n a b l e  

p r o b a b i l i t y  t h a t  t h e  o u t c o m e  w o u l d  h a v e  d i f f e r e d .  

P i r t l e ,  1 3 6  Wn.2d a t  4 8 7 .  

" [ A ]  l a w y e r  who f a i l s  t o  a d e q u a t e l y  

i n v e s t i g a t e  a n d  i n t r o d u c e  e v i d e n c e  t h a t  

d e m o n s t r a t e s  h i s  c l i e n t ' s  f a c t u a l  i n n o c e n c e ,  o r  



t h a t  r a i s e s  s i g n i f i c a n t  d o u b t  t h a t  u n d e r m i n e s  

c o n f i d e n c e  i n  t h e  v e r d i c t ,  r e n d e r s  d e f i c i e n t  

p e r f o r m a n c e . "  S t a t e  v .  R i o f t a ,  - Wn.App. - 
( D i v .  I1 2 0 0 6 ) ( c i t i n g  A v i l a  v .  G a l a z a ,  297 F . 3 d  

9 1 1 ,  9 1 9  ( 9 t h  C i r .  2 0 0 2 ) ) .  S u c h  a  h o l d i n g  r e s t s  

u p o n  t h e  f a c t  t h a t  d e f e n s e  c o u n s e l  m u s t  " c o n d u c t  

a p p r o p r i a t e  i n v e s t i g a t i o n s  t o  d e t e r m i n e  w h a t  

d e f e n s e s  were a v a i l a b l e ,  a d e q u a t e l y  p r e p a r e  f o r  

t r i a l ,  o r  s u b p o e n a  w i t n e s s e s . "  S t a t e  v .  M o u r i c e ,  

7 9  Wn.Ap. 5 4 4 ,  5 5 2 ,  9 0 3  P . 2 d  5 1 4  ( 1 9 9 5 ) .  A s  t h e  

W a s h i n g t o n  S t a t e  S u p r e m e  C o u r t  h a s  r e c o g n i z e d ,  

t h e  " f a i l u r e  t o  i n v e s t i g a t e  o r  i n t e r v i e w  w i t n e s s e s ,  

o r  t o  p r o p e r l y  i n f o r m  t h e  c o u r t  o f  t h e  s u b s t a n c e  

o f  t h e i r  t e s t i m o n y ,  i s  a  r e c o g n i z e d  b a s i s  u p o n  

w h i c h  a  c l a i m  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  

may r e s t . "  S t a t e  v .  R a y ,  1 1 6  Wn.2d 5 3 1 ,  5 4 8 ,  

8 0 6  P . 2 d  1 2 2 0  ( 1 9 9 1 ) .  

H e r e ,  d e f e n s e  c o u n s e l  was  s p e c i f i c a l l y  

i n f o r m e d  p r i o r  t o  t r i a l  t h a t  Mr. Chea  was a t  home 

on  t h e  e v e n i n g  o f  t h e  T r a n g  D a i  C a f e  s h o o t i n g s .  

D e c l a r a t i o n  o f  Jimmee C h e a .  M o r e o v e r ,  c o u n s e l  

was  i n f o r m e d  t h a t  Mr. Chea  was  l i v i n g  a t  h i s  

p a r e n t s  home a n d  t h a t  o t h e r s  l i v e d  i n  t h a t  h o u s e  

I d .  D e s p i t e  t h i s  k n o w l e d g e ,  c o u n s e l  f a i l e d  t o  

s p e a k  w i t h  o t h e r  members  o f  t h e  C h e a  h o u s e h o l d .  

Mr. C h e a ' s  f a t h e r  e v e n  i n f o r m e d  a  d e f e n s e  

i n v e s t i g a t o r  t h a t  h e  saw h i s  s o n  a t  home, a s l e e p ,  



on  t h e  n i g h t  o f  t h e  s h o o t i n g s .  D e c l a r a t i o n  o f  

S e a k  Heang C h e a .  T h i s  e v i d e n c e  was n e v e r  p u r s u e d  

by c o u n s e l .  D u r i n g  t r i a l ,  Mr. C h e a  i n f o r m e d  

c o u n s e l  t h a t  h i s  f a m i l y  d e s i r e d  t o  t e s t i f y  t o  

w i t n e s s i n g  h i m  a t  home a t  t h e  t i m e  o f  t h e  

s h o o t i n g s .  D e c l a r a t i o n  o f  Jimmee C h e a .  Mr. C h e a  

s p e c i f i c a l l y  t e s t i f i e d  t h a t  h e  w a s  a t  home o n  

t h e  n i g h t  o f  t h e  s h o o t i n g s .  RP 6358. H o w e v e r ,  

c o u n s e l  f a i l e d  t o  c a l l  known a n d  a v a i l a b l e  

w i t n e s s e s  t o  c o r r o b o r a t e  t h i s  a l i b i .  

T h i s  i s  d e f i c i e n t  p e r f o r m a n c e .  No c o m p e t e n t  

a t t o r n e y  w o u l d  f a i l e d  t o  i n v e s t i g a t e ,  p u r s u e  a n d  

p r e s e n t  a n  a l i b i  d e f e n s e ,  o r  c o r r o b o r a t i n g  a l i b i  

w i t n e s s e s ,  i n  a  h i g h l y  c i r c u m s t a n t i a l  c a s e  w h i c h  

r e s t s  s o l e l y  u p o n  t h e  t e s t i m o n y  o f  c o - d e f e n d a n t s  

who t o o k  l i f e - s a v i n g  d e a l s  i n  e x c h a n g e  f o r  

i m p l i c a t i n g  C h e a .  B e c a u s e  t h i s  c a s e  t u r n e d  s o l e l y  

u p o n  c r e d i b i l i t y  d e t e r m i n a t i o n s ,  i t  was  p r e j u d i c i a l  

t o  f a i l  t o  p r e s e n t  known c o r r o b o r a t i n g  a l i b i  

w i t n e s s e s  t e s t i m o n y .  C f .  RP 6661-64 ( d e f e n s e  

c o u n s e l  c h a r a c t e r i z i n g  p o l i c e  i n v e s t i g a t i o n  a s  

i n e f f e c t i v e  a n d  u n r e l i a b l e  b e c a u s e  t h e y  f a i l e d  

t o  i n v e s t i g a t e  a n d  s u b s t a n t i a t e  c o - d e f e n d a n t  a n d  

w i t n e s s f  a l i b i s ) .  W i t h o u t  t h i s  c o r r o b o r a t i n g  

t e s t i m o n y ,  no  e v i d e n c e  e x i s t e d  t o  b o l s t e r  C h e a ' s  

c r e d i b i l i t y  o r  t o  a t t a c k  t h e  t e s t i f y i n g  c o -  

d e f e n d a n t s  v e r a c i t y .  C r i t i c a l l y ,  Mr. C h e a f s  



m o t h e r ,  f a t h e r ,  s i s t e r  a n d  b r o t h e r  were the o n l y  

available witnesses i n  t h i s  c r i m i n a l  t r i a l  who 

were n o t  c o n v i c t e d  c r i m i n a l s ,  g a n g  member s  o r  

were i m p l i c a t e d  by o t h e r s  i n  t h e  s h o o t i n g .  T h u s ,  

t h e y  were f a r  more  r e l i a b l e ,  u n - i m p e a c h a b l e ,  

w i t n e s s e s  t h a n  t h o s e  who i m p l i c a t e d  C h e a  t o  s a v e  

t h e i r  l i v e s .  

S u c h  i n e f f e c t i v e  a n d  p r e j u d i c i a l  a s s i s t a n c e  

by c o u n s e l  i n  a  t r i a l  w h e r e  a  c i t i z e n  i s  f a c i n g  

m u l t i p l e  terms o f  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  

o f  p a r o l e  c l e a r l y  c a l l s  t h e  f a i r n e s s  o f  t h e  t r i a l  

i n t o  q u e s t i o n  a n d  c a s t s  s i g n i f i c a n t  d o u b t  upon  

i t s  o u t c o m e .  S e e  S t r i c k l a n d ,  4 6 6  U.S.  a t  6 8 7  

( p r e j u d i c e  d e m o n s t r a t e d  when c o u n s e l ' s  p e r f o r m a n c e  

d e p r i v e d  d e f e n d a n t  o f  a  " f a i r  t r i a l ,  a  t r i a l  

w h o s e  r e s u l t  i s  r e l i a b l e . " ) ;  B r y a n t  v .  S c o t t ,  

2 8  F . 3 d  1 4 1 1 ,  1 4 1 8  ( 5 t h  C i r .  1 9 9 4 ) ( c o u n s e l ' s  

f a i l u r e  t o  i n v e s t i g a t e  a l i b i  w i t n e s s  was 

p r e j u d i c i a l l y  i n e f f e c t i v e  b e c a u s e  a l i b i  w i t n e s s  

was  k n o w n ) ;  S t a t e  v .  C l a i b o r n e ,  - Wn .App.  - 
( 1 9 9 8 ) ( D O C 1 s  c o m p u t o r i z e d  " l a w  l i b r a r y  l i s t s  t h i s  

c a s e  a s  p u b l i s h e d  b u t  p r o v i d e s  n o  c i t e ) ( r e v e r s i n g  

c o n v i c t i o n  b e c a u s e  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l  u n d e r  f a c t s  v i r t u a l l y  i d e n t i c a l  C h e a ' s ) .  

Mr. C h e a ' s  c o n v i c t i o n s  s h o u l d  b e  v a c a t e d  a n d  t h i s  

case  r emanded  f o r  a  new t r i a l  w i t h  c o m p e t e n t  

d e f e n s e  c o u n s e l .  



3. M R .  CHEA WAS DENIED HIS RIGHT TO A 
FAIR TRIAL BY A N  IMPARTIAL J U R Y  BY 
THE BIASED CONDUCT OF J U R O R  11 A N D  
HER UNAUTHORIZED CONTACT WITH THE 
PROSECUTOR 

T h e  S i x t h  And F o u r t e e n t h  Amendments  t o  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n  g u a r a n t e e s  a  c r i m i n a l  

d e f e n d a n t  t h e  r i g h t  t o  a  f a i r  t r i a l  by a n  i m p a r t i a l  

j u r y .  I n  Remmer v .  U n i t e d  S t a t e s ,  347  U.S.  2 2 7 ,  

2 2 9 ,  9 8  L .Ed .  6 5 4 ,  7 4  S . C t .  4 5 0  ( 1 9 5 4 ) ,  t h e  S u p r e m e  

C o u r t  h e l d  t h a t  a n y  u n a p p r o v e d  p r i v a t e  

c o m m u n i c a t i o n ,  c o n t a c t  o r  t a m p e r i n g  w i t h  a j u r o r  

d u r i n g  a  c r i m i n a l  t r i a l  i s  p r e s u m p t i v e l y  

p r e j u d i c i a l .  T r i a l  j u d g e s  a r e  r e s p o n s i b l e  f o r  

e n s u r i n g  t h a t  t h e  d e f e n d a n t  r e c e i v e s  a  f a i r  t r i a l .  

Neb.  P r e s s  A s s ' n  v .  S t u a r t ,  4 2 7  U.S. 5 3 9 ,  5 5 5 ,  

4 9  L .Ed.2d  6 8 3 ,  9 6  S . C t .  2 7 9 1  ( 1 9 7 6 ) .  When 

i m p r o p e r  c o n d u c t  o r  c o n t a c t  w i t h  a  j u r o r  i s  b r o u g h t  

t o  t h e  t r i a l  c o u r t ' s  a t t e n t i o n ,  t h e  c o u r t  m u s t  

h o l d  a  h e a r i n g  t o  d e t e r m i n e  a n y  p r e j u d i c i a l  i m p a c t .  

Remmer, 3 4 7  U.S .  a t  2 3 0 .  

J u r o r  11's c o n d u c t  a n d  u n a u t h o r i z e d  c o n t a c t  

w i t h  t h e  p r o s e c u t i n g  a t t o r n e y  w a s  b r o u g h t  t o  t h e  

t r i a l  c o u r t ' s  a t t e n t i o n .  C h e a  D e c l a r a t i o n ;  RP 

5 7 3 1 .  D e s p i t e  t a k i n g  t h e  mat te r  " u n d e r  

a d v i s e m e n t " ,  t h e  t r i a l  c o u r t  f a i l e d  t o  make any  

f u r t h e r  i n q u i r y ,  q u e s t i o n  J u r o r  11, o r  t o  q u e s t i o n  

t h e  r e s t  o f  t h e  j u r y  t o  d e t e r m i n e  i f  h e r  i m p r o p e r  

c o n d u c t  a n d  c o n t a c t  h a d  i n f l u e n c e d  t h e m .  



T h i s  c o n d u c t ,  c o u p l e d  w i t h  t h e  t r i a l  c o u r t ' s  

f a i l u r e  t o  e v a l u a t e  t h e  j u r o r ' s  b i a s ,  u n a t h o r i z e d  

c o n t a c t  a n d  p o t e n t i a l  i n f l u e n c e  on  t h e  r e s t  o f  

t h e  j u r y  i s  p r e s u m p t i v e l y  p r e j u d i c i a l  a n d  r e q u i r e s  

a  new t r i a l .  S e e  U n i t e d  S t a t e s  v .  S c h w a r z ,  2 8 3  

F . 3 d  7 6 ,  98-99  ( 2 d  C i r .  2 0 0 2 ) ( a b u s e  o f  d i s c r e t i o n  

t o  f a i l  t o  h o l d  h e a r i n g  r e g a r d i n g  a l l e g a t i o n s  

o f  j u r o r  m i s c o n d u c t ) ;  U n i t e d  S t a t e s  v .  D a v i s ,  

1 7 7  F .3d  5 5 2 ,  556-57  ( 6 t h  C i r .  1 9 9 9 ) ( a b u s e  o f  

d i s c r e t i o n  t o  f a i l  t o  q u e s t i o n  w h e t h e r  r e m a i n i n g  

j u r o r s  were i n f l u e n c e d  by b i a s e d  j u r o r ' s  c o n d u c t ) ;  

a n d  U n i t e d  S t a t e s  v .  Humphrey ,  208  F . 3 d  1 1 9 0 ,  

1 1 9 9  ( 1 0 t h  C i r .  2 0 0 0 ) ( a b u s e  o f  d i s c r e t i o n  t o  f a i l  

t o  c o n d u c t  f u l l  i n v e s t i g a t i o n  i n t o  j u r o r  

m i s c o n d u c t ) .  

A s  s t a t e d  a b o v e ,  Mr. Chea  h a s  s u b m i t t e d  

e v i d e n c e  t o  t h i s  C o u r t  t h a t  J u r o r  11's c o n d u c t  

w a s  o b j e c t e d  t o  a n d  b r o u g h t  t o  t h e  a t t e n t i o n  o f  

t h e  t r i a l  c o u r t .  C h e a  D e c l a r a t i o n .  T h e  r e p o r t  

o f  p r o c e e d i n g s ,  h o w e v e r ,  o n l y  makes  p a s s i n g  

r e f e r e n c e  t o  t h i s  mat te r .  RP 5 7 3 1 .  B e c a u s e  o f  

t h i s  d e f i c i e n c y ,  M r .  Chea  r e q u e s t s  t h i s  C o u r t  

t o  o r d e r  t h e  r e c o r d  o f  t h e s e  o b j e c t i o n s  p r o d u c e d .  

RAP 1 6 . 1 1 ( b )  & 1 6 . 1 5 ( h ) .  I f  s u c h  a  r e c o r d  c a n n o t  

b e  p r o d u c e d ,  Mr. C h e a  r e q u e s t s  a n  e v i d e n t i a r y  

h e a r i n g  i n  o r d e r  t o  d e v e l o p  f a c t s  w h i c h  c o r r o b o r a t e  

h i s  d e c l a r a t i o n  ( i . e . ,  t h a t  a  t i m e l y  o b j e c t i o n  



w a s  made a n d  t h e  t r i a l  c o u r t  f a i l e d  t o  c o n d u c t  

a  p r o p e r  i n q u i r y  i n t o  t h e  m a t t e r ) .  RAP 1 6 . 1 1 ( b ) ;  

S t a t e  v .  L a r s o n ,  6 2  Wn.2d 6 4 ,  6 7 ,  3 8 1  P . 2 d  1 2 0  

( 1 9 6 3 ) ( " w e  m u s t  [ p r o v i d e  f o r  a n  i n d i g e n t  d e f e n d a n t ]  

a  " r e c o r d  o f  s u f f i c i e n t  c o m p l e t e n e s s "  f o r  a r e v i e w  

o f  t h e  e r r o r s  r a i s e d  by t h e  d e f e n d a n t  i n  a  c r i m i n a l  

c a s e . " ) ;  D r a p e r  v .  W a s h i n g t o n ,  3 7 2  U.S .  4 9 7 ,  9  

L . E d . 2 d  8 9 9 ,  8 3  S . C t .  1 2 9 6  ( 1 9 6 3 ) ( s a m e ) .  When 

s u c h  a  r e c o r d  c o r r o b o r a t e s  M r .  C h e a ' s  d e c l a r a t i o n  

t o  t h i s  C o u r t  ( o r  i f  t h e  p r o s e c u t o r  s t i p u l a t e s  

t o  h i s  f a c t s ) ,  Mr. C h e a  r e q u e s t s  a new t r i a l  b a s e d  

u p o n  t h e  t r i a l  c o u r t ' s  k n o w i n g  f a i l u r e  t o  e v a l u a t e  

t h e  i n f l u e n c e  a n  o b v i o u s l y  b i a s e d  a n d  

p r o s e c u t o r i a l l y  c o m p r o m i s e d  j u r o r  h a d  on  t h e  

o u t c o m e  o f  t h e  t r i a l .  

4 .  THE CONSTITUTIONAL PROHIBITION AGAINST 
MULTIPLE PUNISHMENTS FOR THE SAME OFFENSE 
WAS VIOLATED WHEN THE STATE CONVICTED 
M R .  CHEA FOR FIVE COUNTS OF AGGRAVATED 
FIRST DEGREE MURDER 

The  D o u b l e  J e o p a r d y  C l a u s e  o f  t h e  F i f t h  

Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  

g u a r a n t e e s  t h a t  no  p e r s o n  s h a l l  " b e  s u b j e c t  f o r  

t h e  s ame  o f f e n s e  t o  b e  twice  p u t  i n  j e o p a r d y  o f  

l i f e  o r  l i m b . "  W a s h i n g t o n ' s  c o n s t i t u t i o n a l  r u l e  

a g a i n s t  d o u b l e  j e o p a r d y ,  C o n s t .  A r t .  I ,  5 9 ,  o f f e r s  

t h e  same p r o t e c t i o n  a s  t h e  f e d e r a l  c o n s t i t u t i o n .  

S t a t e  v .  G o c k e n ,  1 2 7  Wn.2d 9 5 ,  1 0 7 ,  8 9 6  P . 2 d  1 2 6 7  

( 1 9 9 5 ) .  T h e  D o u b l e  J e o p a r d y  C l a u s e  p r o v i d e s  t h r e e  



s e p a r a t e  c o n s t i t u t i o n a l  p r o t e c t i o n s ,  o n e  o f  w h i c h  

p r o t e c t s  a g a i n s t  m u l t i p l e  p u n i s h m e n t s  f o r  t h e  

s ame  o f f e n s e .  G o c k e n ,  1 2 7  Wn.2d a t  1 0 0 .  The  

d o u b l e  j e o p a r d y  b a r  a p p l i e s  r e g a r d l e s s  o f  w h e t h e r  

t h e  s e n t e n c e s  f o r  t h e  o f f e n s e s  i n  q u e s t i o n  a r e  

c o n c u r r e n t  o r  c o n s e c u t i v e ,  o r  h a v e  a n y  i m p a c t  

u p o n  t h e  amoun t  o f  t i m e  s p e n t  i n  p r i s o n .  B a l l  

v .  U n i t e d  S t a t e s ,  4 7 0  U.S. 8 5 6 ,  8 6 4 - 6 5 ,  8 4  L.Ed.2d 

7 4 0 ,  1 0 5  S . C t .  1 6 6 8  ( 1 9 8 5 ) ;  S t a t e  v .  C a l l e ,  1 2 5  

Wn.2d 7 6 9 ,  7 7 3 - 7 5 ,  8 8 8  P . 2 d  1 5 5  ( 1 9 9 5 ) .  

T r a d i t i o n a l l y ,  W a s h i n g t o n  c o u r t s  a p p l y  t h e  

" same  e v i d e n c e "  t e s t  t o  d e t e r m i n e  w h e t h e r  a 

d e f e n d a n t  was  p u n i s h e d  m u l t i p l e  t imes  f o r  t h e  

same o f f e n s e .  C a l l e ,  1 2 5  Wn.2d a t  7 7 7 .  U n d e r  

t h i s  t e s t ,  t h e  d o u b l e  j e o p a r d y  r i g h t s  o f  a  

d e f e n d a n t  a r e  v i o l a t e d  i f  h e  i s  c o n v i c t e d  o f  

o f f e n s e s  t h a t  a r e  t h e  s ame  i n  l a w  a n d  i n  f a c t .  

I d . ,  a t  777 -78 .  H o w e v e r ,  " [ w l h e n  a  d e f e n d a n t  - 

i s  c o n v i c t e d  f o r  v i o l a t i n g  o n e  s t a t u t e  m u l t i p l e  

t imes ,  t h e  same e v i d e n c e  t e s t  w i l l  n e v e r  b e  

s a t i s f i e d .  . . . Two c o n v i c t i o n s  f o r  v i o l a t i n g  

t h e  same s t a t u t e  w i l l  a l w a y s  b e  t h e  s a m e  i n  l a w ,  

b u t  t h e y  w i l l  n e v e r  b e  t h e  same i n  f a c t . "  S t a t e  

v .  A d e l ,  1 3 6  Wn.2d 6 2 9 ,  6 3 3 ,  9 6 5  P . 2 d  1 0 7 2  ( 1 9 9 8 ) .  

T h e r e f o r e ,  t h e  s ame  e v i d e n c e  t e s t  c a n  o n l y  b e  

a p p l i e d  i f  a d e f e n d a n t  h a s  m u l t i p l e  c o n v i c t i o n s  

f o r  v i o l a t i n g  s e v e r a l  s t a t u t o r y  p r o v i s i o n s .  - I d . ;  



B l o c k b u r g e r  v .  U n i t e d  S t a t e s ,  2 8 4  U.S. 2 9 9 ,  3 0 4 ,  

5 2  S . C t .  1 8 0 ,  7 6  L .Ed .  3 0 6  ( 1 9 3 2 ) .  

T h u s ,  w h e r e  a  d e f e n d a n t  i s  a c c u s e d  o f  

v i o l a t i n g  o n e  s t a t u t e  m u l t i p l e  t imes ,  " [ t l h e  p r o p e r  

i n q u i r y  . . . i s  w h a t  ' u n i t  o f  p r o s e c u t i o n '  h a s  

t h e  l e g i s l a t u r e  i n t e n d e d  a s  t h e  p u n i s h a b l e  a c t  

u n d e r  t h e  s p e c i f i c  c r i m i n a l  s t a t u t e . ' '  A d e l ,  1 3 6  

Wn.2d a t  6 4 3  ( c i t i n g  B e l l ,  3 4 9  U.S. a t  8 3 ) .  "When 

t h e  l e g i s l a t u r e  d e f i n e s  t h e  s c o p e  o f  a  c r i m i n a l  

a c t  ( t h e  u n i t  o f  p r o s e c u t i o n ) ,  d o u b l e  j e o p a r d y  

p r o t e c t s  a d e f e n d a n t  f r o m  b e i n g  c o n v i c t e d  twice  

u n d e r  t h e  same s t a t u t e  f o r  c o m m i t t i n g  j u s t  o n e  

u n i t  o f  c r ime.  . . . I f  t h e  l e g i s l a t u r e  h a s  f a i l e d  

t o  d e n o t e  t h e  u n i t  o f  p r o s e c u t i o n  i n  a  c r i m i n a l  

s t a t u t e ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  

d e c l a r e d  t h e  a m b i g u i t y  s h o u l d  b e  c o n s t r u e d  i n  

f a v o r  o f  l e n i t y . "  A d e l ,  1 3 6  Wn.2d a t  6 3 4 - 3 5 ;  

s e e  a l s o  B e l l ,  3 4 9  U.S. a t  8 4  ( " [ I ] £  c o n g r e s s  

d o e s  n o t  f i x  t h e  p u n i s h m e n t  f o r  a  f e d e r a l  o f f e n s e  

c l e a r l y  a n d  w i t h o u t  a m b i g u i t y ,  d o u b t  w i l l  b e  

r e s o l v e d  a g a i n s t  t u r n i n g  a  s i n g l e  t r a n s a c t i o n  

i n t o  m u l t i p l e  o f f e n s e s . " ) .  

T h e  c o u r t s  "mus t  b e  e s p e c i a l l y  v i g i l a n t  o f  

o v e r z e a l o u s  p r o s e c u t o r s  s e e k i n g  m u l t i p l e  

c o n v i c t i o n s  b a s e d  u p o n  s p u r i o u s  d i s t i n c t i o n s  

b e t w e e n  t h e  c h a r g e s . "  A d e l ,  1 3 6  Wn.2d a t  6 3 5 .  

A c c o r d i n g l y ,  t h e  c o u r t  o f  a p p e a l s  h a s  n o t e d  t h a t  



11 t h e  u n i t  o f  p r o s e c u t i o n  a n a l y s i s  i s  d e s i g n e d  

i n  p a r t  t o  a v o i d  o v e r z e a l o u s  c h a r g i n g  by t h e  

p r o s e c u t i o n . "  S t a t e  v .  T u r n e r ,  1 0 2  Wn.App. 2 0 2 ,  

2 1 0 ,  6  P .3d  1 2 2 6  ( 2 0 0 0 ) .  

T h e  " u n i t  o f  p r o s e c u t i o n "  a n a l y s i s  b e g i n s  

w i t h  t h e  s t a t u t e  i n  q u e s t i o n .  S t a t e  v .  B o b i c ,  

1 4 0  Wn.2d 2 5 0 ,  2 6 3 ,  9 9 6  P . 2 d  6 1 0  ( 2 0 0 0 ) .  Mr. 

C h e a  was  c h a r g e d  w i t h  f i v e  c o u n t s  o f  A g g r a v a t e d  

F i r s t  D e g r e e  M u r d e r ,  t h e  s t a t u t o r y  d e f i n i t i o n  

o f  w h i c h  i s  a s  f o l l o w s :  

A p e r s o n  i s  g u i l t y  o f  a g g r a v a t e d  f i r s t  
d e g r e e  m u r d e r ,  a c l a s s  A f e l o n y ,  i f  h e  o r  
s h e  c o m m i t s  f i r s t  d e g r e e  m u r d e r  a s  d e f i n e d  
by RCW 9 A . 3 2 . 0 3 0 ( l ) ( a ) ,  a s  now o r  h e r e a f t e r  
a m e n d e d ,  a n d  o n e  o r  more  o f  t h e  f o l l o w i n g  
a g g r a v a t i n g  c i r c u m s t a n c e s  e x i s t  ( a s  c h a r g e d ) :  

( 1 0 )  T h e r e  was  more  t h a n  o n e  v i c t i m  a n d  
t h e  m u r d e r s  were p a r t  o f  a  common s c h e m e  
o r  p l a n  o r  t h e  r e s u l t  o f  a  s i n g l e  a c t  o f  
t h e  p e r s o n . "  

RCW 1 0 . 9 5 . 0 2 0 .  

T h e  s t a t u t e  e x p r e s s l y  s t a t e s  a n  A g g r a v a t e d  

F i r s t  D e g r e e  M u r d e r  o c c u r s  when "more  t h a n  v i c t i m "  

w a s  m u r d e r e d .  I t  u s e s  t h e  p l u r a l  " m u r d e r s "  t o  

r e q u i r e  t h a t  t h e  a d d i t i o n a l  " v i c t i m s "  b e  m u r d e r  

v i c t i m s .  T h u s ,  t h e  u n i t  o f  p r o s e c u t i o n  u n d e r  

t h e  c l e a r  terms o f  t h e  s t a t u t e  i s  a  s i n g l e  o f f e n s e  

w h e n e v e r  m u l t i p l e  m u r d e r s  o c c u r  d u r i n g  t h e  c o u r s e  

o f  a  f i r s t  d e g r e e  m u r d e r .  

S u p p o r t  f o r  t h i s  c o n c l u s i o n  comes  f r o m  t h e  

s e n t e n c e  i m p o s e d  u p o n  c o n v i c t i o n :  e i t h e r  d e a t h  



o r  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  

( d e a t h - b y - i n c a r c e r a t i o n ) .  M u l t i p l e  c o n v i c t i o n s  

make a b s o l u t e l y  no  s e n s e  i n  t h e  f a c e  o f  s u c h  

s e n t e n c i n g .  A p e r s o n  c a n  o n l y  b e  s u b j e c t  t o  t h e  

d e a t h  p e n a l t y  o r  a  l i f e t i m e  o f  i n c a r c e r a t i o n  o n c e .  

C o n s i d e r i n g  t h e  e f f e c t  o f  t h e  s e n t e n c e  i m p o s e d ,  

i t  i s  h i g h l y  u n l i k e l y  t h a t  t h e  l e g i s l a t u r e  

a u t h o r i z e d  m u l t i p l e  c o n v i c t i o n s  f o r  e a c h  a n d  e v e r y  

v i c t i m  u n d e r  s u b s e c t i o n  ( 1 0 ) .  

I f  t h e  s t a t e  d e s i r e d  t o  c h a r g e  Mr. Chea  f o r  

t h e  d e a t h  o f  e a c h  i n d i v i d u a l  v i c t i m ,  i t  s h o u l d  

h a v e  d o n e  s o  u n d e r  RCW 9 A . 3 2 . 0 3 0 ,  w h i c h  p r o v i d e s  

t h a t  a  f i r s t  d e g r e e  m u r d e r  o c c u r s  when:  

( a )  w i t h  a p r e m e d i t a t e d  i n t e n t  t o  c a u s e  
t h e  d e a t h  o f  a n o t h e r  p e r s o n ,  h e  o r  s h e  c a u s e s  
t h e  d e a t h  o f  s u c h  p e r s o n  o r  o f  a  t h i r d  
p e r s o n .  I1 

A b s e n t  t h e  p l u r a l  o f f e n s e  a g g r a v a t i n g  

c i r c u m s t a n c e ,  t h i s  s t a t u t e  w o u l d  a u t h o r i z e  a 

s e p a r a t e  c o n v i c t i o n  f o r  e a c h  v i c t i m  -- i f  t h e  

s t a t e  c o u l d  p r o v e  t h a t  Mr. C h e a  a c t e d  w i t h  

k n o w l e d g e  t h a t  h i s  c o n d u c t  w a s  f u r t h e r i n g  m u l t i p l e  

m u r d e r s .  H o w e v e r ,  t h e  s t a t e  s o u g h t  t h e  h i g h e r  

d e g r e e  m u r d e r ,  b a s e d  upon  s u b s e c t i o n  ( l o ) ,  t h a t  

t h e r e  was "more  t h a n  o n e  v i c t i m "  t o  t h e  " m u r d e r s " .  

B e c a u s e  t h i s  s t a t u t e  e x p r e s s l y  a u t h o r i z e s  a  s i n g l e  

o f f e n s e  f o r  m u l t i p l e  m u r d e r s ,  i t  was a  v i o l a t i o n  

o f  Mr. C h e a ' s  D o u b l e  J e o p a r d y  r i g h t s  t o  c o n v i c t  

h im o f  m u l t i p l e  c o u n t s  o f  A g g r a v a t e d  F i r s t  D e g r e e  



Murder under subsection (10). 

Such a holding must be sustained even if 

ambiguity exists over whether individual Aggravated 

First Degree Murder convictions can be imposed 

under section (10). To authorize such cumulative 

punishment, the legislature must clearly specify 

it. See State v. Tili, 139 Wn.2d 107, 985 P.2d 

365 (1999). When the legislature fails to 

specifically delineate the applicable unit of 

prosecution, or authorize a multiplicity of 

offenses, the rule of lenity requires the 

imposition of only a single punishment. Bell, 

349 U.S. at 84; United States v. Universal C.I.T. 

Credit Corp., 344 U.S. 218, 221 (1952)(where the 

offense is a course of conduct, the court should 

treat as one offense all violations that arise 

from that singleness of thought, purpose, or 

action). 

5. MR. CHEA'S DOUBLE JEOPARDY RIGHTS WERE 
VIOLATED WHEN THE STATE CONVICTED HIM 
AS AN ACCOMPLICE TO FIVE COUNTS OF ASSAULT 
IN THE FIRST DEGREE BASED UPON HIS 
KNOWLEDGE OF ONLY A SINGLE OFFENSE 

For purposes of this argumnet, Mr. Chea 

incorporates the authorities set forth above. 

As with that Double Jeopardy argument, analysis 

of this claim starts with the statute charged. 

Mr. Chea was charged as an accomplice to five 

counts of assault in the first degree under RCW 



9 A . 3 6 . 0 1 1 ( 1 )  p r o v i d e s :  

A p e r s o n  i s  g u i l t y  o f  a s s a u l t  i n  t h e  f i r s t  
d e g r e e  i f  h e  o r  s h e ,  w i t h  t h e  i n t e n t  t o  
i n f l i c t  g r e a t  b o d i l y  h a r m ;  

( a )  A s s a u l t s  a n o t h e r  w i t h  a f i r e a r m  o r  
a n y  d e a d l y  weapon  o r  by a n y  f o r c e  o r  m e a n s  
l i k e l y  t o  p r o d u c e  g r e a t  b o d i l y  h a r m  o r  d e a t h .  

The  a c c o m p l i c e  s t a t u t e ,  RCW 9 8 . 0 8 . 0 2 0 ( 3 ) ,  

p r o v i d e s  t h a t :  

"A p e r s o n  is  a n  a c c o m p l i c e  o f  a n o t h e r  p e r s o n  
i n  t h e  c o m m i s s i o n  o f  a crime i f :  

( a )  w i t h  k n o w l e d g e  t h a t  i t  w i l l  p r o m o t e  
o r  f a c i l i t a t e  t h e  c o m m i s s i o n  o f  t h e  c r i m e ,  
h e  ( i )  s o l i c i t s ,  commands ,  e n c o u r a g e s ,  o r  
r e q u e s t s  s u c h  o t h e r  p e r s o n  t o  commit  i t ;  
o r  ( i i )  a i d s  o r  a g r e e s  t o  a i d  s u c h  o t h e r  
p e r s o n  i n  p l a n n i n g  o r  c o m m i t t i n g  i t . "  

T h e  W a s h i n g t o n  S t a t e  S u p r e m e  C o u r t  h a s  

p r e v i o u s l y  e x p l a i n e d  t h a t  t h e  a c c o m p l i c e  l i a b i l i t y  

s t a t u t e  d o e s  n o t  a u t h o r i z e  t h e  c h a r g i n g  o f  e v e r y  

crime w h i c h  t h e  p r i n c i p l e  c o m m i t s :  

" i n  o r d e r  f o r  o n e  t o  be  deemed a n  
a c c o m p l i c e ,  t h a t  i n d i v i d u a l  m u s t  h a v e  a c t e d  
w i t h  k n o w l e d g e  t h a t  h e  o r  s h e  was  p r o m o t i n g  
o r  f a c i l i t a t i n g  t h e  c r i m e  f o r  w h i c h  t h a t  
i n d i v i d u a l  was  e v e n t u a l l y  c h a r g e d . "  

S t a t e  v .  C r o n i n ,  1 4 2  Wn.2d 5 6 8 ,  5 7 9 ,  1 4  P . 3 d  7 5 2  

The  q u e s t i o n  Mr. Chea  p r e s e n t s  i s  w h e t h e r  

t h e  i n t e r p l a y  o f  t h e s e  s t a t u t e s  a u t h o r i z e d  m u l t i p l e  

c o n v i c t i o n s  f o r  f i r s t  d e g r e e  a s s a u l t  b a s e d  u p o n  

a n  a c c o m p l i c e ' s  i n t e n t  t o  h a r m  o n l y  a s i n g l e  

p e r s o n ?  P u t  a n o t h e r  w a y ,  when a n  a c c o m p l i c e  a c t s  

w i t h  t h e  k n o w l e d g e  o f  p e r p e t r a t i n g  a  s i n g l e  



a s s a u l t ,  may t h e  s t a t e  c o n v i c t  him f o r  m u l t i p l e  

o f f e n s e s  when t h e  p r i n c i p l e  i n d e p e n d e n t l y  e x c e e d s  

s u c h  k n o w l e d g e  a n d  a s s a u l t s  n u m e r o u s  p e o p l e ?  

Mr. Chea  a s s e r t s  t h a t  t h e  a n s w e r  i s  n o .  

I n  S t a t e  v .  C r o n i n ,  1 4 2  Wn.2d 5 6 8  ( 2 0 0 0 )  a n d  S t a t e  

v .  R o b e r t s ,  1 4 2  Wn.2d 4 7 1 ,  ( 2 0 0 0 ) ,  t h e  S u p r e m e  

C o u r t  c l a r i f i e d  t h a t  t h e  a c c o m p l i c e  s t a t u t e  d o e s  

n o t  a u t h o r i z e  v i c a r i o u s  l i a b i l i t y  a g a i n s t  a n  

a c c o m p l i c e  f o r  e v e r y  a c t  o f  t h e  p r i n c i p l e  S e e  

C r o n i n ,  1 4 2  Wn.2d a t  5 7 9  ( " t h e  f a c t  t h a t  a 

p u r p o r t e d  a c c o m p l i c e  knows t h a t  t h e  p r i n c i p l e  

i n t e n d s  t o  commit  ' a  c r ime '  d o e s  n o t  n e c e s s a r i l y  

mean t h a t  a c c o m p l i c e  l i a b i l i t y  a t t a c h e s  f o r  a n y  

a n d  a l l  o f f e n s e s  u l t i m a t e l y  c o m m i t t e d  by t h e  

p r i n c i p l e . " ) .  T h o s e  c a s e s  a d d r e s s e d  j u r y  

i n s t r u c t i o n s  w h i c h  r e l i e v e d  t h e  s t a t e  o f  i t s  b u r d e n  

o f  p r o o f .  Now, t h e  same i n - f o r - a - d i m e  

i n - f o r - a - d o l l a r  t h e o r y  o f  v i c a r i o u s  a c c o m p l i c e  

l i a b i l i t y  i s  a d v a n c e d  by t h e  s t a t e  t h r o u g h  t h e  

c h a r g i n g  o f  m u l t i p l e  o f f e n s e s  b a s e d  u p o n  t h e  

a c c o m p l i c e ' s  k n o w l e d g e  o f  t h e  p r i n c i p l e s  i n t e n t  

t o  commit  o n l y  a  s i n g l e  o f f e n s e  a g a i n s t  a  s p e c i f i c  

p e r s o n .  

W h i l e  c o u r t s  h a v e  h e l d  t h a t  m u l t i p l e  o f f e n s e s  

c a n  b e  c h a r g e d  a g a i n s t  the principle when - the 

principle e x c e e d s  t h e  s c o p e  o f  - h i s  o r i g i n a l  i n t e n t ,  

S t a t e  v .  W i l s o n ,  1 2 5  Wn.2d 2 1 2 ,  8 8 3  P . 2 d  3 2 0  



( 1 9 9 4 ) ,  no  W a s h i n g t o n  c o u r t  h a s  e x t e n d e d  t h a t  

t h e o r y  t o  a n  a c c o m p l i c e .  Mr. Chea  w a s  a l l e g e d  

t o  h a v e  a c t e d  w i t h  t h e  k n o w l e d g e  o f  o n l y  h a r m i n g  

a s i n g l e  p e r s o n ,  S o n  K i m .  B a s e d  u p o n  t h i s  l i m i t e d  

e v i d e n t i a r y  f o u n d a t i o n ,  t h e  s t a t e  may n o t  c h a r g e  

h im  f o r  t h e  m u l t i p l e  o f f e n s e s  i n d e p e n d e n t l y  

c o m m i t t e d  by t h e  p r i n c i p l e .  R a t h e r ,  t h e  s t a t e  

may o n l y  s e e k  a  s i n g l e  c o n v i c t i o n  a g a i n s t  h im  

-- t h e  o n e  a l l e g i n g  S o n  K i m  a s  t h e  v i c t i m .  

6 .  THE STATE FAILED TO PROVE EVERY 
ESSENTIAL ELEMENT OF THE CRIMES 
BEYOND A REASONABLE DOUBT 

The  F i f t h  Amendment t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  r e q u i r e s  t h e  s t a t e  t o  p r o v e  e s s e n t i a l  

e l e m e n t  o f  t h e  c r i m e s  c h a r g e d  b e y o n d  a  r e a s o n a b l e  

d o u b t .  I n  r e  W i n s h i p ,  397  U.S .  3 5 8 ,  3 6 5 ,  2 5  

L .Ed.2d  3 6 8 ,  9 0  S . C t .  1 0 6 8  ( 1 9 7 0 ) .  I f  t h e  

g o v e r n m e n t  f a i l s  t o  meet i t s  b u r d e n  o f  p r o o f ,  

t h e  d e f e n d a n t  m u s t  b e  a c q u i t t e d .  W i n s h i p ,  397  

U.S.  a t  3 6 3 .  When a d e f e n d a n t  c h a l l e n g e s  t h e  

s u f f i c i e n c y  o f  e v i d e n c e ,  t h e  r e v i e w i n g  c o u r t  m u s t  

d e t e r m i n e  w h e t h e r  a n y  r a t i o n a l  t r i e r  o f  f a c t  c o u l d  

h a v e  f o u n d  t h e  e s s e n t i a l  e l e m e n t s  o f  t h e  c h a r g e d  

c r i m e s  b e y o n d  a  r e a s o n a b l e  d o u b t .  S t a t e  v .  

H ickman ,  1 3 5  Wn.2d 9 7 ,  1 0 3 ,  9 5 4  P . 2 d  9 0 0  ( 1 9 9 8 ) ;  

J a c k s o n  v .  V i r g i n i a ,  4 4 3  U.S. 3 0 7  ( 1 9 7 9 ) .  A c la im 

o f  i n s u f f i c i e n t  e v i d e n c e  a d m i t s  t h e  t r u t h  o f  t h e  

s t a t e ' s  e v i d e n c e ,  a n d  a  r e v i e w i n g  c o u r t  m u s t  d r a w  



a l l  r e a s o n a b l e  i n f e r e n c e s  f r o m  t h e  e v i d e n c e  i n  

a l i g h t  m o s t  f a v o r a b l e  t o  t h e  s t a t e .  Id; S t a t e  

v .  S a l i n a s ,  1 1 9  Wn.2d 1 9 2 ,  2 0 1 ,  8 2 9  P . 2 d  1 0 6 8  

( 1 9 9 2 ) .  

H e r e ,  t h e  p r o s e c u t o r  a d m i t t e d  t h a t  t h e r e  

was no  e v i d e n c e  t h a t  Mr. C h e a  a c t e d  w i t h  k n o w l e d g e  

t o  k i l l  f i v e  p e o p l e  i n  a n  a g g r a v a t e d  f a s h i o n  a n d / o r  

t o  s h o o t  f i v e  o t h e r s :  

"Did  t h e  p a r t i c i p a n t s  i n  t h e  crime g o  t o  
t h e  c a f e  w i t h  t h e  i n t e n t  t o  k i l l  t h e  f i v e  
p e o p l e  who w e r e  k i l l e d ?  P r o b a b l y  n o t .  
B e c a u s e  t h e r e ' s  no  e v i d e n c e  t h a t  t h e y  knew 
t h a t  t h o s e  i n d i v i d u a l s  were e v e n  g o i n g  t o  
b e  t h e r e  o r  t h a t  t h e y  e v e n  c a r e d  a b o u t  t h e m  
b e i n g  t h e r e . "  

W i t h  t h i s  c o n c e s s i o n  i n  m i n d ,  l e t s  l o o k  a t  

t h e  s t a t e ' s  c a s e .  T h e  s t a t e  showed  t h a t  i n  t h e  

e a r l y  m o r n i n g  h o u r s  o f  J u l y  5 ,  1 9 9 8 ,  f i v e  p e o p l e  

were k i l l e d  a n d  f i v e  o t h e r s  wounded  by g u n f i r e  

a t  t h e  T r a n g  Dai C a f e ,  a  V i e t n a m e s e  r e s t a u r a n t  

a n d  k a r a o k e  b a r  i n  Tacoma ,  W a s h i n g t o n .  RP 2523-  

2 5 3 5 ,  3 3 9 3 - 3 3 9 6 .  T h e  s u r v i v i n g  v i c t i m s  a n d  o t h e r  

p a t r o n s  w e r e  u n a b l e  t o  i d e n t i f y  o r  d e s c r i b e  t h e  

p e r s o n s  who s h o t  f r o m  t h e  a l c o v e  a t  t h e  f r o n t  

d o o r  o f  t h e  r e s t a u r a n t  o r  t o  s a y  w i t h  c e r t a i n t y  

how many a s s a i l a n t  t h e r e  were. RP 2 6 3 0 ,  2637-  

3 9 ,  2779-83 ,  2 7 8 8 ,  2808-09 ,  2 9 0 7 ,  2 9 4 9 ,  3 0 9 7 ,  

3 1 0 3 ,  3 1 8 0 .  They  d e s c r i b e  t h e  s h o o t e r s  g e n e r a l l y  

a s  d r e s s e d  i n  d a r k  c l o t h i n g  a n d  s i l e n t  w h i l e  i n  



t h e  T r a n g  D a i .  RP 2 7 7 7 ,  2 7 8 8 ,  3 0 7 9 ,  3 0 9 8 ,  3295-  

9 8 ,  3 3 0 5 ,  3 3 0 8 ,  3 7 6 0 .  B a l l i s t i c s  e x p e r t s  

d e t e r m i n e d  t h a t  a t  l e a s t  f i v e  d i f f e r e n t  w e a p o n s  

were f i r e d  i n s i d e  a n d  o u t s i d e  t h e  c a f e .  RP 

2 6 8 0 - 8 1 ,  2 8 2 2 ,  3 4 1 1 - 1 2 ,  5 4 0 4 - 0 9 ,  5 4 1 3 ,  5 4 1 8 ,  5 4 2 0 .  

One o f  t h e  v i c t i m s  t o  t h e  s h o o t i n g ,  S o n  

K i m ,  u l t i m a t e l y  p r o v i d e d  w h a t  t h e  p o l i c e  b e l i e v e d  

w a s  t h e  m o t i v e  f o r  t h e  s h o o t i n g .  RP 3 0 6 3 - 6 7 ,  3081-  

83. K i m  i n i t i a l l y  t o l d  p o l i c e  t h a t  h e  was  n o t  

t h e  t a r g e t  o f  t h e  s h o o t i n g ,  b e c a u s e  t h e  s h o o t i n g  

was n o t  d i r e c t e d  a t  h i m .  RP 3 0 9 2 .  H e  a l s o  s a i d  

h e  h a d  a  p r o b l e m  w i t h  members  o f  t h e  "OLB" B l o o d s  

g a n g .  RP 3 0 8 2 - 8 3 ,  3089-90 .  He l a t e r  t o l d  p o l i c e  

a b o u t  a  f i g h t  h e  h a d  w i t h  a  man named R i  Le a n d  

L e ' s  b r o t h e r  Khanh T r i n h  t h r e e  m o n t h s  e a r l i e r .  

RP 3 0 5 8 - 5 9 ,  3 0 6 3 - 6 6 ,  3 2 8 7 - 9 0 .  K i m  t e s t i f i e d  a t  

t r i a l  t h a t  w e e k s  o r  e v e n  m o n t h s  b e f o r e  t h e  s h o o t i n g  

h e  had  r a i s e d  h i s  h a n d  i n  a n g e r  a t  Chea  a s  C h e a  

d r o v e  by h im.  RP 3 0 6 7 .  He d e n i e d  t h a t  h e  e v e r  

" s t a r e d  h a r d "  a t  C h e a  o r  h a d  a n y  p r o b l e m  w i t h  

h im .  RP 3 0 9 6 .  K i m  r e c o g n i z e d  C h e a ,  b u t  d i d  n o t  

know h im by name.  RP 3 0 5 9  

A p o o r - q u a l i t y  s u r v e i l l a n c e  t a p e  showed  two  

c a r s  d r i v i n g  t h r o u g h  t h e  a l l e y  b e h i n d  t h e  T r a n g  

Dai a n d  r e t u r n i n g  a s h o r t  t ime  l a t e r .  RP 2999-  

3 0 0 2 ,  3 0 1 4 ,  3 0 1 8 ,  3 2 1 7 ,  3 3 7 1 ,  3 3 9 3 ,  3 3 9 6 .  T h e  

c a r s  l e f t  a f t e r  t h e  s h o o t i n g .  RP 3 3 9 6 .  P o l i c e  



l a t e r  l o c a t e d  a  c a r  s i m i l a r  t o  o n e  i n  t h e  v i d e o  

b e i n g  d r i v e n  by V e a s n a  S o k .  RP 3 2 0 6 ,  3 2 1 1 - 1 2 .  

P o l i c e  b e l i e v e d  t h a t  t h e  o t h e r  ca r  w a s  a  s i l v e r  

o r  g r a y  Honda ,  c o n s i s t e n t  w i t h  a  1 9 8 3  m o d e l ,  t h a t  

r e s e m b l e d  a  ca r  b e l o n g i n g  t o  J immee C h e a .  RP 

3 2 0 9 ,  3 2 2 2 ,  3 4 3 7 .  T h e r e a f t e r ,  p o l i c e  o p i n e d  t h a t  

b e c a u s e  C h e a  was  o f  C a m b o d i a n  d e c e n t  a n d  a "LOC" 

g a n g  member ,  t h a t  h e  a n d  t h e  LOC's  m i g h t  b e  

i n v o l v e d .  RP 3 4 3 8 .  The  p o l i c e  t h e n  r o u n d e d  up  

a n d  a r r e s t e d  t w e n t y  p e o p l e  whom t h e y  b e l i e v e d  

were a s s o c i a t e d  w i t h  C h e a  a n d  t h e  LOC ' s .  RP 3452-  

5 3 ,  2 4 6 2 .  N i n e  p e o p l e ,  i n c l u d i n g  C h e a ,  were l a t e r  

c h a r g e d  w i t h  f i v e  c o u n t s  o f  a g g r a v a t e d  f i r s t  d e g r e e  

m u r d e r  a n d  f i v e  c o u n t s  o f  a s s a u l t  i n  t h e  f i r s t  

d e g r e e  f o r  t h e  T r a n g  D a i  s h o o t i n g s .  f n  2 

Of t h e s e  i n d i v i d u a l s ,  J o h n  Chak a n d  V e a s n a  

S o k ,  i n  e x c h a n g e  f o r  p l e a  d e a l s  t o  f i r s t  d e g r e e  

m a n s l a u g h t e r ,  w e r e  t h e  s t a t e ' s  s t a r  w i t n e s s e s  

2  
I n  a d d i t i o n  t o  C h e a ,  t h e  s t a t e  c h a r g e d  J o h n  

P h e t ,  R i  L e ,  a m a t h  Mom, Khanh T r i n h ,  S a r u n  N g e t h ,  
M a r v i n  L e o ,  V e a s n a  Sok  a n d  o h n  Chak w i t h  f i v e  
c o u n t s  e a c h  o f  a g g r a v a t e d  f i r s t  d e g r e e  m u r d e r  
a n d  a s s a u l t  i n  t h e  f i r s t  d e g r e e .  S a m a t h  Mom 
c o m m i t t e d  s u i c i d e .  Le s h o t  Khanh T r i n h  a n d  t h e n  
k i l l e d  h i m s e l f  when t h e  p o l i c e  a t t e m p t e d  t o  a r r e s t  
t hem.  M a r v i n  L e o  p l e a d e d  g u i l t y  a s  c h a r g e d .  
V e a s n a  S o k ,  S a r u n  N g e t h  a n d  J o h n  Chak  p l e a d  g u i l t y  
t o  a  s i n g l e  c o u n t  o f  m a n s l a u g h t e r  i n  e x c h a n g e  
f o r  t h e i r  t e s t i m o n y  i m p l i c a t i n g  C h e a .  S t a t e  v .  
C h e a ,  O p i n i o n  a t  4  n . 1 0 .  



a g a i n s t  C h e a .  RP 3 9 7 8 - 8 8 .  Chak  t e s t i f i e d  t h a t  

C h e a  c a l l e d  him a n d  p i c k e d  h im u p  a t  h i s  h o u s e  

on  J u l y  4 ,  a n d  t o o k  him t o  R i  L e ' s  H o u s e .  RP 

3 8 9 9 .  He ,  C h e a ,  R i ,  Khanh T r i n h ,  Sam Mom a n d  

J o h n  P h e t ,  w e n t  i n  C h e a ' s  c a r  t o  meet w i t h  f r i e n d s  

i n  two  o t h e r  c a r s  a t  S a r u n  N g e t h ' s .  RP 3950-07 .  

M a r v i n  L e o  a n d  N g e t h  were i n  V e a s n a  S o k ' s  c a r  

a n d  G a n h a a  a n d  K O  were i n  D a n g ' s  c a r .  RP 3906-  

0 9 .  R i  g o t  i n  S o k ' s  c a r .  RP 3909-10 .  

Chak s a i d  t h a t  C h e a  w a s  d r e s s e d  i n  r e d ,  w h i c h  

h e  t h o u g h t  was  a  l i t t l e  u n u s u a l ,  a n d  R i  Le  a n d  

Khanh w e n t  a n d  p u r c h a s e d  r e d  c l o t h i n g  b e f o r e  t h e y  

m e t  w i t h  Sok  a n d  Dang.  RP 3 9 0 1 ,  3 9 0 4  ( n o n e  o f  

t h e  p a t r o n s  o f  t h e  T r a n g  D a i  r e p o r t e d  t h a t  t h e  

s h o o t e r s  w e r e  d r e s s e d  i n  r e d .  RP 3 0 7 9 ,  3 0 9 8 ,  

3 2 9 5 - 9 8 ) .  Chak s a i d  t h a t  Chea  s p o k e  o f  S o n  K i m  

h a v i n g  "mean mugged" o r  s t a r e d  h a r d  a t  h im w h i c h  

w a s  d i s r e s p e c t f u l  a n d  n o t  t o  be  t o l e r a t e d .  RP 

3901-02 .  He a s s u m e d  t h a t  h e  a n d  t h e  o t h e r s  were 

g o i n g  t o  d o  a  d r i v e - b y  s h o o t i n g ,  b u t  no  o n e  

a c t u a l l y  s a i d  a n y t h i n g  was g o i n g  t o  h a p p e n .  RP 

3 9 1 0 ,  4063-64 .  He t h o u g h t  t h e y  w o u l d  g o  t o  t h e  

f r o n t  o f  t h e  c a f e  a n d  s h o o t ;  no  o n e  s a i d  t h a t  

t h e y  w o u l d  o p e n  t h e  d o o r  a n d  f i r e .  RP 4 0 7 6 .  

Sok  t e s t i f i e d  t h a t  h e  d i d  n o t  know w h a t  was  

g o i n g  t o  h a p p e n  u n t i l  h e  s a w  t h e  o t h e r s  i n  t h e  

b r e e z e w a y  o f  t h e  T r a n g  Dai w i t h  g u n s ;  h e  a s s u m e d  



t h e y  were g o i n g  t o  d o  a  d r i v e - b y ,  b u t  no  o n e  s a i d  

t h e y  were. RP 4 6 5 0 .  B o t h  Chak a n d  Sok t e s t i f i e d  

t h a t  Chea  r e m a i n e d  i n  h i s  c a r  a n d  d i d  n o t  t a k e  

p a r t  i n  t h e  s h o o t i n g .  RP 3 9 1 8 ,  4 4 2 3 - 3 0 ;  s ee  a l s o  

S t a t e  v .  C h e a ,  O p i n i o n  a t  2-8 f o r  t h e  C o u r t ' s  

s t a t e m e n t  o f  t h e  e v i d e n c e  a g a i n s t  C h e a .  

T h i s  e v i d e n c e  i s  i n s u f f i c i e n t  t o  s u p p o r t  

e a c h  o f  t h e  f i v e  c o n v i c t i o n s  f o r  a g g r a v a t e d  f i r s t  

d e g r e e  m u r d e r  a n d  e a c h  o f  t h e  f i v e  c o u n t s  o f  f i r s t  

d e g r e e  a s s a u l t .  T h e  s t a t e ' s  e v i d e n c e ,  a t  b e s t ,  

showed  t h a t  C h e a  d r o v e  a c a r  t o  t h e  T r a n g  D a i  

a c c o m p a n i e d  by o t h e r s  who a c t u a l l y  k i l l e d  a n d  

wounded  t h e  p a t r o n s  o f  t h e  T r a n g  D a i .  T h e  s h o o t e r s  

t h e m s e l v e s  t e s t i f i e d  t h a t  they didn't even know 

w h a t  was  g o i n g  t o  h a p p e n  u n t i l  t h e y  e n t e r e d  t h e  

C a f e .  RP 4 0 7 6 ,  4 6 5 0 .  A s i d e  f r o m  t h e  a l l e g a t i o n  

t h a t  Chea  commented  u p o n  S o n  K i m  "mean m u g g i n g w  

h i m ,  t h e r e  i s  n o  p r o o f  t h a t  Mr. C h e a  a c t e d  w i t h  

k n o w l e d g e  t o  k i l l  f i v e  unknown p e o p l e  a n d  wound 

f i v e  o t h e r s .  A s  t h e  p r o s e c u t o r  e v e n  c o n c e d e d ,  

t h e r e  w a s n ' t  a n y  p r o o f  t h a t  Chea  e v e n  knew o t h e r s  

were i n  t h e  C a f e .  

Even  i f  w e  a s s u m e  t h a t  t h e  p r o o f  was  

s u f f i c i e n t  t o  e s t a b l i s h  t h a t  C h e a  a c t e d  w i t h  

k n o w l e d g e  t o  s h o o t  Son  K i m ,  t h a t  i s  a s  f a r  a s  

l i a b i l i t y  may a t t a c h  t o  h i m ;  o n e  c o u n t  o f  f i r s t  

d e g r e e  a s s a u l t .  S e a t e d  i n  h i s  c a r  b e h i n d  t h e  



C a f e  w i t h  s u c h  k n o w l e d g e ,  Mr. C h e a  c a n n o t  b e  h e l d  

r e s p o n s i b l e  f o r  t h e  i n d e p e n d e n t  a c t i o n s  o f  o t h e r s  

who e x c e e d e d  t h e  s c o p e  o f  t h e  i n t e n d e d  o f f e n s e .  

S e e  C r o n i n  a n d  R o b e r t s ,  s u p r a .  

T h i s  i s  e s p e c i a l l y  t r u e  w i t h  t h e  f i v e  c h a r g e s  

o f  A g g r a v a t e d  F i r s t  D e g r e e  M u r d e r  u n d e r  s u b s e c t i o n  

( 1 0 ) .  U n d e r  t h i s  s t a t u t e ,  t h e  s t a t e  w a s  r e q u i r e d  

t o  p r o v e  t h a t  Mr. Chea  a c t e d  w i t h  k n o w l e d g e  t h a t  

a  f i r s t  d e g r e e  m u r d e r  w o u l d  b e  c o m m i t t e d ,  - and 

that more than one victim would be murdered a s  

p a r t  o f  a  common s c h e m e  o r  p l a n .  

T h e  s t a t e ' s  e n t i r e  p r e m i s e  f o r  c h a r g i n g  Mr. 

C h e a  i n  t h e  m a n n e r  i t  d i d  w a s  b a s e d  u p o n  t h e  

conduct o f  h i s  c o - d e f e n d a n t s .  B u t  C h e a  c a n n o t  

b e  h e l d  r e s p o n s i b l e  f o r  t h e  c o n d u c t  o f  a n o t h e r  

u n l e s s  t h e  s t a t e  p r o v e s  t h a t  h e  a c t e d  w i t h  t h e  

k n o w l e d g e  t o  c o m m i t  t h e  a c t u a l  cr ime p e r p e t r a t e d  

by t h e  p r i n c i p l e .  S u c h  p r o o f  i s  n o t  t h e r e .  I t  

i s  n o t  e n o u g h  t o  s a y  t h a t ,  b e c a u s e  C h e a  i n t e n d e d  

t o  commi t  o n e  c r ime,  h e  i s  g u i l t y  o f  a n y  a n d  a l l  

cr imes t h e  p r i n c i p l e  e v e n t u a l l y  c o m m i t t e d .  T h e  

s t a t e  was r e q u i r e d  t o  p r o v e  t h a t  Mr. C h e a  

k n o w l i n g l y  a c t e d  w i t h  a  p r e m e d i t a t e d  i n t e n t  t o  

m u r d e r  n u m e r o u s  p a t r o n s  o f  t h e  T r a n g  Dai a s  p a r t  

o f  a  common s c h e m e  o r  p l a n .  Of t h i s ,  t h e r e  i s  

s i m p l y  no  p r o o f  w h a t s o e v e r ,  a s  t h e  s t a t e  c o n c e d e d  

i n  c l o s i n g  a r g u m e n t s .  



7. NEITHER THE ACCOMPLICE LIABILITY 
STATUTE OR AGGRAVATED FIRST DEGREE 
MURDER STATUTE AUTHORIZE THE CONVICTION 
OF AN ACCOMPLICE FOR AGGRAVATED FIRST 
DEGREE MURDER 

Mr. Chea asserts that neither the aggravated 

murder statute or the accomplice liability statute 

allows his convictions as an accomplice for 

aggravated first degree murder. The issue is 

one of statutory construction. A court's primary 

objective in construing a statute is to ascertain 

and give effect to the legislature's intent. 

Personal Restraint of Smith, 139 Wn.2d 199, 203, 

986 P.2d 131 (1999)(citations omitted). The 

legislative intent is to be deduced from what 

the statute says. Smith, 139 Wn.2d at 204. 

Court's must avoid interpretations that are forced, 

unlikely or strained. Id. - 
When statutory language is clear, its plain 

meaning controls and may not be subject to any 

form of construction or interpretation. State 

v. J.M.., 144 Wn.2d 472, 480, 28 P.3d 720 (2001). 

If a statute is ambiguous, courts may apply rules 

of statutory construction to deduce the 

legislature's intent. Post Sentencing Review 

of Charles, 135 Wn.2d 239, 249-50, 955 P.2d 798 

(1998). A statute is ambiguous if it is 

susceptible to more than one reasonable 

interpretation and legislative history does not 



r e s o l v e  t h e  a m b i g u i t y .  C h a r l e s ,  1 3 5  Wn.2d a t  

2 5 0  n . 4 .  I f  a s t a t u t e  i s  a m b i g u o u s ,  t h e  r u l e  

o f  l e n i t y  r e q u i r e s  t h e  s t a t u t e  t o  b e  c o n s t r u e d  

a g a i n s t  a n y  i n c r e a s e  i n  p u n i s h m e n t .  - I d .  

T h e  f i r s t  s t a t u t e  a t  i s s u e  i s  RCW 1 0 . 9 5 . 0 2 0 ,  

w h i c h  p r o v i d e s  i n  r e l e v a n t  p a r t  t h a t :  

" A  p e r s o n  i s  g u i l t y  o f  a g g r a v a t e d  f i r s t  
d e g r e e  m u r d e r  . . . i f  he or she commits 
f i r s t  d e g r e e  m u r d e r  . . . a n d  o n e  o r  m o r e  . . . a g g r a v a t i n g  c i r c u m s t a n c e s  e x i s t . "  

T h e  h i g h l i g h t e d  l a n g u a g e  i s  c r i t i c a l .  I t  

c l e a r l y  l i m i t s  t h e  s t a t u t e s  r e a c h  t o  the person 

who commits t h e  f i r s t  d e g r e e  m u r d e r .  The  S u p r e m e  

C o u r t  o f  W a s h i n g t o n  h a s  i t s e l f  r e c o g n i z e d  t h i s  

l i m i t a t i o n :  

"The s t a t u t e  n a r r o w l y  s p e c i f i e s  t h a t  o n l y  
t h o s e  who commi t  ' f i r s t  d e g r e e  m u r d e r  a s  
d e f i n e d  by RCW 9 A . 3 2 . 0 3 0 ( l ) ( a )  a r e  s u b j e c t  
t o  t h e  d e a t h  p e n a l t y .  No m e n t i o n  i s  made 
o f  c o m m i t t i n g  f i r s t  d e g r e e  m u r d e r  by way 
o f  t h e  a c c o m p l i c e  l i a b i l i t y  s t a t u t e . "  

R o b e r t s ,  1 4 2  Wn.2d 4 7 1 ,  (DOC'S c o r n p u t o r i z e d  

"Law L i b r a r y "  d o e s  n o t  p r o v i d e  a  p a g e  c i t e  f o r  

t h i s  c a s e ) ( i n t e r n a l  c i t a t i o n  a n d  e m p h a s i s  o m i t t e d ) .  

U n f o r t u n a t e l y ,  t h i s  l a n g u a g e  i s  o n l y  d i c t a  

f r o m  a  c a s e  a d d r e s s i n g  t h e  c o n s t i t u t i o n a l i t y  o f  

a p p l y i n g  t h e  d e a t h  p e n a l t y  t o  a n  a c c o m p l i c e .  

R o b e r t s ,  d i d  n o t  a s k  t h e  q u e s t i o n  h e r e :  w h e t h e r  

t h e  s t a t u t o r y  l a n g u a g e  a u t h o r i z e s  c h a r g i n g  a n  

a c c o m p l i c e .  N e v e r t h e l e s s ,  t h e  d i c t a  was  s u p p o r t e d  

by p e r s u a s i v e  r e a s o n i n g  r e g a r d i n g  t h e  e l e m e n t s  



of the offense: 

"RCW 9A.32.030(l)(a) requires a mens rea 
of premeditated intent to kill and an actus 
reus that causes the death of the victim. 
The accomplice liability statute requires 
only a mens rea of knowledge, and an actus 
reus of soliciting, commanding, encouraging, 
or requesting the commission of the crime, 
or aiding or agreeing to aid in the planning 
of the crime. RCW 9A.08.020(3)(a)." 

Id. (emphasis added). From this reasoning and - 
language it is apparent that the person who 

' 1  commits" a first degree murder under RCW 10.95.020 

is the one who "causes the death of the victim"; 

in this case the shooters. 

Support for this conclusion comes from other 

statutory aggravating factors. For instance, 

the statute which authorizes firearm enhancements 

expressly authorizes its reach to an accomplice. 

RCW 9.94A.533(3) applies "if the offender or an 

accomplice was armed with a firearm." (Emphasis 

added). No such clarity is found in the aggravated 

murder statute. RCW 10.95.020's silence upon 

its reach to accomplices is similar to the 

non-exclusive list of statutory aggravating factors 

listed in the Sentencing Reform Act. See RCW 

9.94A.535. Mr. Chea knows of no case where an 

accomplice was given an exceptional sentenced 

based upon the SRA's aggravating circumstance 

because of the conduct of a principle. Absent 

such clarity on the statutes reach, RCW 10.95.020 



c a n n o t  b e  a p p l i e d  t o  a n  a c c o m p l i c e .  

T h e  p o s i t i o n  i s  e v e n  c l e a r e r  when  we e x a m i n e  

t h e  a g g r a v a t i n g  f a c t o r  a l l e g e d :  

" T h e r e  was m o r e  t h a n  o n e  v i c t i m  a n d  t h e  
m u r d e r s  were p a r t  o f  a  common s c h e m e  o r  p l a n  
o r  t h e  r e s u l t  o f  a  s i n g l e  a c t  of the person." 

RCW 1 0 . 9 5 . 0 2 0 ( 1 0 ) ( e m p h a s i s  a d d e d ) .  

When t h e  s t a t u t e  a n d  s u b s e c t i o n  a r e  r e a d  

t o g e t h e r ,  t h e y  l i m i t  a p p l i c a t i o n  o f  t h e  s t a t u t e  

t o  " t h e  p e r s o n 1 '  who " c o m m i t s  f i r s t  d e g r e e  m u r d e r "  

a n d  k i l l s  "more  t h a n  o n e  v i c t i m "  a s  " p a r t  o f  a  

common s c h e m e  o r  p l a n  o r  . . . a  s i n g l e  a c t " .  

I t  i s  n o t e w o r t h y  t h a t  t h e  s t a t u t e  d o e s  n o t  s e p a r a t e  

t h e  l a n g u a g e  "common s c h e m e  o r  p l a n "  f r o m  " t h e  

p e r s o n "  who c o m m i t t e d  t h e  o f f e n s e  t h r o u g h  t h e  

u s e  o f  a coma o r  o t h e r  g r a m m a t i c a l  s t r u c t u r e .  

S e e  S m i t h ,  1 3 9  Wn.2d a t  1 3 3 - 3 4  ( a p p l y i n g  " l a s t  

a n t e c e d e n t "  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t o  

r e a c h  i d e n t i c a l  c o n c l u s i o n ) .  T h e r e f o r e ,  u n d e r  

t h e  c l e a r  terms o f  t h e  s t a t u t e ,  o n l y  " t h e  p e r s o n 1 '  

who " c o m m i t s "  a  f i r s t  d e g r e e  m u r d e r  a n d  k i l l s  

m o r e  t h a n  o n e  p e r s o n  w i t h  t h e  r e q u i r e d  m e n t a l  

s t a t e  c a n  b e  c h a r g e d  u n d e r  t h e  a g g r a v a t e d  m u r d e r  

s t a t u t e .  

A n a l y s i s  o f  t h e  a c c o m p l i c e  l i a b i l i t y  s t a t u t e  

y i e l d s  t h e  s ame  r e s u l t .  T h e  s t a t u t e  s t a t e s  t h a t :  

I?  A p e r s o n  i s  a n  a c c o m p l i c e  o f  a n o t h e r  i n  
t h e  c o m m i s s i o n  o f  a crime i f :  



( a )  w i t h  k n o w l e d g e  t h a t  i t  w i l l  p r o m o t e  
o r  f a c i l i t a t e  t h e  c o m m i s s i o n  o f  t h e  crime, 
h e  

( i )  s o l i c i t s ,  commands ,  e n c o u r a g e s ,  o r  
r e q u e s t s  such other person to commit it; 
o r  

( i i )  a i d s  o r  a g r e e s  t o  a i d  such other person 
i n  p l a n n i n g  o r  committing it." 

RCW 9 A . 0 8 . 0 2 0 ( 3 ) .  

T h e  f i r s t  two  h i g h l i g h t e d  w o r d s  c l e a r l y  l i m i t  

t h e  r e a c h  o f  a c c o m p l i c e  l i a b i l i t y  t o  a ,  o r  t h e ,  

"crime".  B u t ,  a s  t h e  S u p r e m e  C o u r t  h a s  r e c o g n i z e d ,  

RCW 1 0 . 9 5 . 0 2 0  i s  n o t  a  "crime". R a t h e r ,  i t  i s  

a n  a g g r a v a t i n g  f a c t o r  w h i c h ,  when a p p l i e d  t o  t h e  

p r e m e d i t a t e d  f i r s t  d e g r e e  m u r d e r  s t a t u t e ,  m a k e s  

a  d e f e n d a n t  e l i g i b l e  f o r  t h e  d e a t h  p e n a l t y  o r  

a  l i f e t i m e  o f  i n c a r c e r a t i o n  w i t h o u t  t h e  p o s s i b i l i t y  

o f  p a r o l e .  B e c a u s e  RCW 9 A . 0 8 . 0 2 0 ( 3 )  o n l y  a p p l i e s  

t o  " c r i m e s " ,  i t  c a n n o t  b e  a p p l i e d  t o  t h e  s t a t u t o r y  

a g g r a v a t i n g  f a c t o r s  s e t  f o r  i n  RCW 1 0 . 9 5 . 0 2 0 .  

T h e  t h i r d  h i g h l i g h t e d  p h r a s e  s u p p o r t s  t h e  

a b o v e  r e f e r e n c e d  a r g u m e n t  a d d r e s s i n g  t h e  f a c t  

t h a t  o n l y  " t h e  p e r s o n "  who " c o m m i t s "  a  p r e m e d i t a t e d  

f i r s t  d e g r e e  m u r d e r  w i t h  a g g r a v a t i n g  c i r c u m s t a n c e s  

i s  l i a b l e  u n d e r  RCW 1 0 . 9 5 . 0 2 0 .  T h e  s e c t i o n  s u p o r t s  

t h e  c o n c l u s i o n  t h a t  a n  a c c o m p l i c e  c a n  n e v e r  b e  

d e t e r m i n e d  t o  h a v e  "commi ted"  t h e  c r i m e  b e c a u s e  

t h e  s t a t u t e  s t a t e s  t h a t  " a  p e r s o n  i s  a n  a c c o m p l i c e  

. . . i f  . . . h e  ( i )  s o l i c i t s ,  commands ,  

e n c o u r a g e s ,  o r  r e q u e s t s  s u c h  other person t o  commit  



i t .  T h u s ,  o n l y  t h e  p r i n c i p l e  c a n  b e  d e t e r m i n e d  

t o  h a v e  a c t u a l l y  " c o m m i t t e d "  t h e  c r i m e  a s  r e q u i r e d  

u n d e r  RCW 1 0 . 9 5 . 0 2 0 .  

I f  a c c o m p l i c e  l i a b i l i t y  e x t e n d  t o  t h e  

a g g r a v a t e d  m u r d e r  s t a t u t e  a t  a l l ,  i t  w o u l d  h a v e  

t o  b e  i n  t h e  l i m i t e d  c i r c u m s t a n c e  o f  t h e  f o u r t h  

h i g h l i g h t e d  s e c t i o n ;  w h e r e  a  p e r s o n  " ( i i )  a i d s  

. . . s u c h  o t h e r  p e r s o n  i n  . . . c o m m i t t i n g  [ t h e  

c r i m e ]  ( i . e . ,  w h e r e ,  f o r  e x a m p l e ,  a n  a c c o m p l i c e  

r e s t r a i n s  a v i c t i m  ( a i d s )  a n d  t h e  p r i n c i p l e  s t a b b s  

t h e  v i c t i m  ( c o m m i t s  t h e  c r i m e ) ) .  T h i s  may b e  

t h e  " l i m i t e d  c i r c u m s t a n c e "  t h a t  t h e  S u p r e m e  C o u r t  

r e f e r r e d  t o  i n  p a s s i n g  t h a t  a c c o m p l i c e  may b e  

f o u n d  t o  h a v e  a c t u a l l y  " c o m m i t t e d "  t h e  c r i m e  a n d  

f o r  w h i c h  t h e  t h e  a g g r a v a t e d  m u r d e r  s t a t u t e  may 

a t t a c h .  C f .  R o b e r t s ,  1 4 2  Wn.2d a t  - . B u t  a g a i n ,  

t h e  S u p r e m e  C o u r t  was  n o t  a s k e d  t o  c o n s t r u e  t h e  

s t a t u t e  i n  t h a t  c a s e ,  a n d  t h e  s t a t e  d i d  n o t  

s p e c i f i c a l l y  c h a r g e  Mr. C h e a  w i t h  " a i d i n g "  i n  

t h e  c o m m i s s i o n  o f  " t h e  c r i m e s "  i n  s u c h  a  s p e c i f i c  

m a n n e r .  I f  i t  d i d ,  i t  w o u l d  h a v e  t o  i n c l u d e  t h e  

o t h e r  q u a l i f y i n g  l a n g u a g e  o f  t h e  a c c o m p l i c e  

l i a b i l i t y  s t a t u t e  -- t h a t  a  p e r s o n  i s  o n l y  a n  

a c c o m p l i c e  " i n  t h e  c o m m i s s i o n  o f  a  crime". B e c a u s e  

RCW 1 0 . 9 5 . 0 2 0  o n l y  s e t s  f o r t h  a g g r a v a t i n g  f a c t o r s  

-- n o t  a  " c r i m e "  -- t h e  c l e a r  l a n g u a g e  o f  t h e  

s t a t u t e  p r e c l u d e s  a n y  j u d i c i a l  c o n s t r u c t i o n  o r  



i n t e r p r e t a t i o n .  

Even  i f  a m b i g u i t y  e x i s t s  o v e r  t h e  a c c o m p l i c e  

l i a b i l i t y  a g g r a v a t e d  f i r s t  d e g r e e  m u r d e r  s t a t u t e s  

a u t h o r i z e  t h e  c o n v i c t i o n  o f  a n  a c c o m p l c e ,  s u c h  

a m b i g u i t y  m u s t  b e  r e s o l v e d  i n  Mr. C h e a t s  f a v o r .  

I f  t h e  l e g i s l a t u r e  s o u g h t  t o  i m p o s e  t h e  u l t i m a t e  

p u n i s h m e n t s  known t o  A m e r i c a n  c r i m i n a l  l a w  o f  

d e a t h  o r  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  

t o  a n  a c c o m p l i c e  i t  i s  r e q u i r e d  t o  c l e a r l y  s a y  

s o .  I n  t h e  f a c e  o f  s u c h  h a r s h  a n d  u l t i m a t e  

p u n i s h m e n t s ,  c o u r t s ,  d e f e n d a n t s  a n d  a t t o r n e y s  

s h o u l d  n o t  be  l e f t  g u e s s i n g  o v e r  w h e t h e r  s u c h  

p e n a l t i e s  a p p l y  t o  a n  a c c o m p l i c e .  

I V .  REQUEST FOR RELIEF. 

Mr. Chea  r e q u e s t s  t h i s  C o u r t  t o  e i t h e r  v a c a t e  

a n d  d i s m i s s  h i s  c o n v i c t i o n s ,  r e v e r s e  h i s  

c o n v i c t i o n s  a n d  r e m a n d  f o r  a  new t r i a l ,  o r  t a k e  

a n y  o t h e r  a c t i o n  n e c e s s a r y  t o  r e m e d y  t h e  v i o l a t i o n s  

o f  h i s  r i g h t s  a s  a l l e g e d  h e r e i n .  

V .  STATEMENT OF FINANCES. 

1. I a s k  t h e  c o u r t  t o  f i l e  t h i s  p e t i t i o n  

w i t h o u t  m a k i n g  me p a y  t h e  f i l i n g  f e e  b e c a u s e  I 

a m  s o  p o o r  t h a t  I c a n n o t  pay  t h e  ee .  f 
2 .  I h a v e  l e s s  t h a n  $ 1 0 . 0 0  i n  my p r i s o n  

a c c o u n t .  

3 .  I r e q u e s t  t h e  c o u r t  t o  a p p o i n t  a  l a w y e r  

t o  r e p r e s e n t  m e .  



4 .  I work  a s  a  U n i t  P o r t e r  f o r  t h e  C l a l l a m  

Bay C o r r e c t i o n s  C e n t e r .  I r e c e i v e  a g r a t u i t y  

i n  t h e  amoun t  o f  a p p r o x i m a t e l y  $ 5 0 . 0 0  a  mon th  

f o r  t h i s  s e r v i c e .  

5 .  D u r i n g  t h e  p a s t  1 2  m o n t h s  I d i d  n o t  

r e c e i v e  a n y  money f r o m  a b u s i n e s s ,  p r o f e s s i o n  

o r  o t h e r  f o r m  o f  s e l f  e m p l o y m e n t .  

6 .  D u r i n g  t h e  p a s t  1 2  m o n t h s ,  I :  D i d  n o t  

r e c e i v e  any  r e n t  p a y m e n t s ,  i n t e r e s t  o r  d i v i d e n d s ;  

D i d  r e c e i v e  a p p r o x i m a t e l y  $ 7 0 . 0 0  i n  o t h e r  money;  

Do n o t  h a v e  a n y  c a s h  e x c e p t  a s  s a i d  i n  a n s w e r  

2 ;  Do n o t  h a v e  a n y  s a v i n g s  o r  c h e c k i n g  a c c o u n t s ;  

Do n o t  own a n y  s t o c k s ,  b o n d s  o r  n o t e s ;  a n d  Do 

n o t  own o r  h a v e  a n y  i n t e r e s t  i n  a n y  r e a l  e s t a t e  

o r  o t h e r  v a l u a b l e  p r o p e r t y .  

V I .  OATH OF PETITIONER. 

STATE OF WASHINGTON ) 
) ss.  

C o u n t y  o f  C l a l l a m  1 

A f t e r  b e i n g  f i r s t  d u l y  s w o r n ,  on o a t h ,  I 

d e p o s e  a n d  s a y :  T h a t  I a m  t h e  p e t i t i o n e r ,  t h a t  

I h a v e  r e a d  t h e  p e t i t i o n ,  know i t s  c o n t e n t s ,  a n d  

I b e l i e v e  t h e  p e t i t i o n  i s  t r u e .  

C l a l l a m  Bay C o r r e c t i o n s  C e n t e r  
1 8 3 0  E a g l e  Cres t  Way 
C l a l l a m  B a y ,  Wa 9 8 3 2 6  
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Affidavit of Felisa Kamtansy 

I, Felisa Kamtansy, declares under penalty of 

perjury under the laws of the State of Washington 

that the following statements are true, correct, 

and based upon personal knowledge. 

I am Jimmee Cheats younger sister. Around the 

month of June, 1998, to the best of my 

recollection, my brother, Jimmee Chea, left his 

apartment to temporarily stay at my mother's home 

which was located at 2218 S. 25th St., Tacoma, 

Washington until the day of his arrest which was 

on July 18, 1998. I too was present at the time 

and seen of his arrest, I was 13 years old at the 

time. Other people who lived there also were my 

family members Seak Heang Chea, Bouaphan Tansy, 

and Jesse Chea. 

On July 5 ,  1998 I had woken up ten minutes 

before 2:00 A.M. like I always did everyday during 

that time. I made it a habit to wake up during 

that time to let the dogs, which belong to my 

brother Jimmee Chea, out of the house to relieve 

themselves. The dogs belonged to my brother Jimmee 

Chea, he was unable to keep them at his apartment 

so he kept them at my mother's house and I ended 
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Affidavit of Felisa Kamtansv 

up taking care of them. We kept 2 dogs inside the 

house and a third outside in the back yard. I am 

usually the only one who let them out after 

midnight, I started doing this since the 2 dogs 

were little puppies. The 2 dogs were a little bit 

over a year old when my brother was arrested, the 

police also took his dogs. In this early morning 

it was the same as any other early morning, I went 

out to the living room I notice my brother, Jimmee 

Chea who didn't have a room, asleep on one of the 

couches. I then called the 2 dogs and let them out 

the front door and waited about five minutes and 

called them back in the house. I then went back to 

my bed room and went back to sleep. 

During the course of my brother's, Jimmee Chea, 

court proceedings I had mentioned to a member of 

his legal team of the above said mentioned they 

did not come interview me or anything. 

I am willing to testify to all of the above said 

mentioned. 
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Affidavit of Felisa Kamtansy 

Stockton, CA. w212 

SUBSCRIBED AND SWORN TO before me this day 
of m- , 2 0 & .  

e STATE of WASHINGTON, 
residing at 
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Affidavit of Boua~han Tansv 

I, Bouaphan Tansy, declares under penalty of 

perjury under the laws of the State of Washington 

that the following statements are truel correct, 

and based upon personal knowledge. 

I am Jimmee Chea's biological mother. My son 

Jimmee Chea was temporarily staying at my house 

sometime in the middle of June, 1998 until he was 

arrested in July 18, 1998. The location of the 

residence was 2218 S. 25th St. Tacoma, 

Washington. Ply other members of the family lived 

there also there names are Seak Heang Chea, Jesse 

Chea, and Felisa Chea. 

On July 5, 1998 I was awoken from my sleep when 

my husband woke up and went to the living room. I 

had also gotten up and followed him. My husband 

said it was just the t.v. and my son must have 

left on. I looked over at one of my sofas and seen 

my son Jimmee Chea sleeping. I also seen my clock 

on the wall and it was around 1:05 A.M. or 1:10 

A.M., my husband then turned off the t.v. and went 

back to our bedroom to go sleep I also followed 

and did the same. 
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Affidavit of Boua~han Tansv 

I am willing to testify to the above mentioned 

at court. 

I also mentioned at one point in time to either 

my son's attorneys or his legal investigator they 

did nothing about it. 

9 zcy 
~yfuaphan Tansy 
2218 S. 25th st. 

Tacoma, WA. 98405 

TO before me this L3( *day 
of 

( /he STATE o? WASHINGTON, 
residing at 
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Affidavit of Seak Heang Chea 

I, Seak Heang Chea, declares under penalty of 

perjury under the laws of the State of Washington 

that the following statements are true, correct, 

and based upon personal knowledge. 

I am Jimmee Cheats biological father. From 

approximately mid-June, 1998 through July 18, 1998 

my son Jimmee Chea lived at my home located at 

2218 S. 25th St., Tacoma, Washington along with me 

and my other family members Bouaphan Tansy, Jesse 

Chea, and Felisa Chea. 

In and on the early morning hours of July 5 ,  

1998 I had awoken from sleep from sounds coming 

from the living room. I had gotten out of bed 

looked at my watch which had shown it was around 

1:00 A.M., I then left my bedroom I shared with my 

wife and went towards the living room. The sounds 

I heard were coming from the television, I noticed 

my son, Jimmee Chea, asleep on one of the couches. 

I then turned off the television and told my wife 

who had followed me to the living room that it was 

just the television my son had left on. I then 

went back to bed to go back to sleep. 
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Affidavit of Seak Heans Chea 

I had at one point in time mention this incident 

to one of my son's legal representatives and they 

did nothing about it. 

I am willing to testify in court to all the 

above mentioned with the aid of a language 

translator. 

2218 S. 25th St. 
Tacoma! PJA. 98405 

TO before me this 2 2  day 
of 

residing at 
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Affidavit of Jesse Chea 

I, Jesse Chea, declares under penalty of perjury 

under the laws of the State of Washington that the 

following statements are true, correct, and based 

upon personal knowledge. 

I am Jimmee Chea's younger brother. My brother 

was staying at my mother's house, which was 

located at 2218 S. 25th St., Tacoma, LJashington, 

around June, 1998 until he got locked up in July 

18, 1998. At the time of his arrest I was 15 years 

of age turning 16 years old in September 5, 1998. 

I was living at my mother's house along with other 

family members their names are Seak Heang Chea, 

Bouaphan Tansy, and Felisa Chea. 

On the early morning hours of July 5, 1998 I was 

awake and alert. I was planning on sneaking out 

taking one of my brother's cars with out his 

permission or him knowing, at that time my brother 

had owned between 8 or 9 cars which he kept at my 

mothers house. My plans had changed as soon as my 

brother came home which was around the time 

between 12:OO A.M. and 12:30 A.M. . So I tried to 
stay up until he left, to occupy my time I went on 

my computer. The time I was on my computer, from 
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Affidavit of Jesse Chea 

my room, I heard my brother watching t.v., 

walking around the living room area, playing with 

his 2 pitbull dogs, and at one point in time 

talking to someone either on the phone or at the 

front door. I ended up falling asleep and woke up 

at around 2:10 A.M. or 2:15 A.M., I went out to 

the living room to see if my brother left or not 

but he didn't, he was asleep on one of the 

couches, so I went to the kitchen, which was right 

next to the living room, and got something to 

drink and went to sleep. 

I am willing to testify in court to the above 

mentioned. 

I remember telling one of my brother's, Jimmee 

Chea, legal counsel members about this when I 

attended one of his court hearings but no one came 

to question me any further. 
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A f f i d a v i t  of Jesse Chea 

f// 
J e s s e  Chea 

2218 S .  2 5 t h  S t .  ' Tacoma. WA. 98405  

SUB CRIBED A N D  SPORN TO b e f o r e  m e  t h i s n d a y  
o f  Rr 2oQ_d. 

4WL 
T u b l i d i n  and  f o r  
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Affidavit of Jimmee Chea. 

I, Jimmee Chea, declares under the penalty 

of perjury under the laws of the State of 

Washington that the following statements are 

true, correct, and based upon personal knowledge. 

I, Jimmee Chea, was temporarily living at 

the residence of my mother's which was located 

at 2218 S. 25th. St., Tacoma, WA., between the 

months of June and July 18th, in the year of 

1998. Several of my other family members also 

lived there as well and there names are Bouaphan 

Tansy (who is my mother), Seak Heang Chea (who 

is my father), Jesse Chea (who is my brother), 

and Felisa Kamtansy (who is my sister). 

I was arrested and charged with 5 counts of 

Aggravated Murder in the First Degree and 5 

counts of Assault in the First Degree which 

I am currently convicted of in a jury trial. 

From the moment of my arrest I have always 

maintained my innocence of these charges. I 

have informed each and every one of my attorneys 

from the day of my arraignment until the day 

of my conviction that I was at home and was 

not involved with the shooting deaths and assaults 
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which occurred and took place at the Trang Dai 

Cafe on July 5th, 1998. I was always told by 

my attorneys no matter what I said or what alibi's 

I provided it would not help me in any way at 

all. Even though I provided information to each 

and every one of my attorneys and their defense 

investigators about my family members informing 

me they had witnessed me being asleep at their 

residence during the hours of 1:00 A.M. and 

2:00 A.M. on July 5th, 1998 none of my attorneys 

looked into the matter, even when I told my 

attorneys that my family members are willing 

to testify on the stand on what they witnessed. 

At one point in time during a trial recess, 

I brought to the attention of my attorneys that 

if they wish to talk with my family members 

they are present in the courtroom and are willing 

to testify in court to what they had witnessed, 

my attorneys told me it would not help my 

situation at all, it would make me look more 

involved in the crime, and the jury would not 

believe anything my family members would have 

to say. No one on my defense counsel even 

attempted to look or investigate into this matter. 

During the start of my trial and from the 
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day the State gave its opening statement I noticed 

one of the jury members , number 11, coming 

into the courtroom wavingr smiling! winlcing, 

and making greeting gestures to members of the 

prosecutions table and during trial the same 

jury member scowling and making faces of 

disapproval at me, my attorneys, and my 

co-defendant along with his attorney. This 

behavior from jury number 11 happened daily 

throughout the whole course of trial. The whole 

defense table started taking notice of her 

behaviors and actions towards the defense table 

and the flirtatious winking, smiling and greeting 

gestures towards members of the prosecutions 

table. 

The issue with juror number 11 had gotten 

more alarming when one of my attorneys had 

personally informed me she had witnessed one 

of the prosecutors giving juror number 11 a 

hug in the hallway during one of the trial breaks. 

That same day, my other attorney had brought 

up the issue with juror number Ill to the Court's 

attention to which the Court stated it would 

hear it under advisement. 

From my personal knowledge and from what I 

can recall about the hearing which supposedly 
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took place about the issue concerning juror 

number 11, to which I do not know if it was 

on record or not because during the discussion 

of the issue all the counsel members, the state, 

the defense, the judge along with her court 

reporter were joking about the matter. They 

all were making remarks about how juror number 

11 "had a old lady's crush" on the prosecutor. 

I was very concerned when I witnessed these 

behaviors coming from the officers of the court, 

the only people who were not laughing or joking 

about this issue about juror number 11 were 

myself and my co-defendant, John Phet, to which 

the trial judge took noticed and mentioned that 

she would "keep an eye" and "watch" juror number 

11 every time she came into the courtroom and 

during the trial procedure. Juror number 11 

still did the same things she was doing until 

my conviction. 

After the jury convicted me of these charges 

my attorneys along with the defense investigator 

had informed me they had the chance to interview 

the jury members who presided over my trial 

and one of the jury members who granted a 

interview, juror number 11, stated to them that 

( page 4 of 5 



she wanted to convict us the day she came in 

the courtroom and notice the defendants and 

after she had heard the prosecutors opening 

statements. 

I have also tried to obtain affidavits from 

my trial attorneys but to no availability, one 

of my attorneys basically suggested she would 

not help me with the necessary documentations 

unless I give her authorization to write a book 

about my case. 

I am willing to testify to all the above 

mentioned. 

hea 
# 843065 1 C-B-11 
Clallam Eay Correction Center 
1830 Eagle Crest Way 
Clallam Bay, WA. 98326 

SU CRIBED AND SWORN to before me 
this day of January, 2007. 

ic in and for f 
e state of Washington, 
siding at Clallam County. 

Q (0-(D 
" I -  
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A N N  S T E N B E R G  

STENBERG LAW OFFICE 
P.O. BOX 23729 

FEDERAL WAY, WA 98093-0729 
( 2 5 3 ) 9 5 2 - 2 9 1 2  F A X ( 2 5 3 ) 9 5 2 - 2 6 0 9  

September 1 5, 2006 

Jirnrnee Chea 
DOC # 843065, CB 11 
Clallam Bay Correction Center 
Clallam Bay, WA 98326 

Your correspondince of 9/5/06 

Dear Mr. Chea: 

I am happy to help with the issue ofjuror misconduct. Without reviewing the file and 
carefully reviewing the issue, my general recollection is that this juror is the same one who 
scowled at us every time she entered the courtroom and smiled brightly at the prosecutors. 
We made a motion to excuse her, if I recall. In any event, I will certainly assist you. 
Please ask your counselor to set up a phone conference for us on a private line, or send 
me the name and phone number of your counselor and I will make arrangements. 

In a previous letter to you, I inquired about your willingness to participate in my writing a 
book about your case. I have not heard back from you on that issue. Would you be 
willing to assist and authorize me in this project? Please respond. 
Thank you for your time and attention. 

Very Truly Yours, 

&%- Ann Stenberg 


